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Absconding  debtors,  arrest,  8 
Action,  indictable  offence,  60 

notice  of,  484 
Actions,  kinds  of,  49 

joinder  of,  65 

forms  of;  65 

nature  of,  326 
Account,  action  of,  67 

equity,  68 

stated,  69— 71, 171 
Accumulations,  295 
Acquiescence,  300 
Admiralty  court,  new  act,  154 
Administration,  101,  110 

bond,  108,  240 

creditors,  105 

limited,  102 

void  or  voidable,  110 

widow's  right,  adultery,  295 

wife's  effects,  103 
Administrators,  101,  110 

several,  106 

property  vesting,  time  of,  106 

Administrative  reform,  425 
Adulterv,  71—78 

action,  71 

connivance,  72 

larceny,  95 
Advowson,  viii,  178—188,  888 
Affirmations,  316 
Agent,  214—223 

advances,  218 

authority  of,  215 

binding  principal,  60 

contract,  liability,  219—222, 
394 

del  credere,  279 

delegation  by,  217 

duties  and  rights,  216 

misapplying  money,  268 

ratification,  215 

sub-agent,  223 

suing,  326,  394 
Agents,  liabilities,  894 
Alien,  enemy,  290 

naturalisation,  291 

wife  of,  291 

Vol.  I. 


Aliens,  289— 292 

actions  by  and  against,  289— 

292 
disabilities,  290 
leases,  290 
Ambassadors,  privileges  of,  292— 
294 
suing,  292—295 
Animals,  impounding,  food,  154 
Annuity,  appointment,  8,  9,  867 
benefice  charged,  210 
return  of  consideration,  366, 
877 
Annuities,  862—671 
deed,  867,  368 
enrolment,  150,  368 — 366 
registry,  818,  866,  429 
surety,  869,  870 
Ante-nuptial  gifts,  xiv 
Appointment,  effect  of  exercise  of 
by   revocable    instrument, 
892—394 
general  after  exercise  of  one, 

272 
grandchildren,  437 
fllusory,  123 
not     executed,    conveyance, 

xxx  vi 
power  of,  by  deed  or  will,  110 
reference  to  power,  201 
reserving  power  to   revoke, 

394 
will,  published,  288 
Apprentice,'  restricting    practice, 

xxviii,  xxxii 
Arbitration,  157,  158 

appointment  of  arbitrator,  157, 

award  by  several,  172 
award,  final,  14,  61,  844,  378 
award,  on  each  claim,  418 
award,  uncertain,  378 
bankruptcy,  848 
costs,  14 

costs,  enforcing,  61 
enlarging  time,  16 
hearing  both  sides,  418 
non  obstante  veredicto,  61 
non-performance,  380 
payment  to  stranger,  61 
possession  of  land,  158 


Arbitration,  rule  of  court,  158 
rule  to  pay  money,  418 
setting  aside  award,  157, 311 
specific  performance,  871 
submission,  51 
umpire,  158 
umpire  not  named,  811 

Arrest,  privilege,  Queen's  servants, 

Arson,  420 

Articled  clerks,  iy,  xxxii,  xxxiii 
break  in  service,  16 

Articles  of  the  peace,  78 

Assault,  remedies,  386 

Assets,  breach  of  trust,  89 
account  of  in  equity,  831 
equity  of  redemption,  vi 
legal  or  equitable,  199 
mortgage,  154, 170,  331,  408 
mortgage  of  wife's  lands,  58 
partners  covenant,  170 
residuary  real  estate,  58 
specialty,  875 

Assignment,  creditors,  refusal,  xx 

Assumpsit,  69 

Asylum  for  solicitors,  245 

Attorney,  abandoning  suit,  418 
account,  agent,  202 
account  of  money  received,  842 
admission,  signing  rolls,  402 
assisting  client  to  get  money 
not  entitled  to,  840 
bill  of  costs,  890 
bill  of  costs,  amending,  307 
certificate,  344,  402 
costs,  delivering  bill  of,  403 — 

407 
costs  charged  on  real  estate, 

205 
costs,  company  not  registered, 

89 
costs,  error  in  deed,  273 
costs  out  of  pocket,  451 
costs,  recovering,  400 — 407 
costs,  settlement  of,  10, 
county  court,  402 
gift  by  client,  89 
misapplication  of  monies,  268, 

452 
negligence,  10 
non-delivery  of  bill,  14 


IV 

Attorney,  papers,  in  prdper  order, 
807, 
prisoner,  401 
restoring  to  rolls,  807 
retainer  dispu  ed,  205 
sheriff's  officers'  fees,  378 
striking  off  roll,  61 
taxation,  chancery  costs,  16 
taxation,  pressure,  14 
taxation,  order  of  course,  60, 
92,  125,  171 
taxation,8pecial  circumstances. 

125,  802 
undertakings,  50 
uncertificated,  844 
unqualified,  241,  400 

Auctioneer,  lien,  452 

Australia,  lawyers  in,  81 

Award,  account  stated,  70  (see  also 
Arbitration) 
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Bail,  criminal  case,  382,  426 
Bailee,  loss  of  goods,  92 
Banker,  manager  binding,  60 
Bankers,  forgery,  241 

not  honouring  cheques,  14 
Bankruptcy,  8—8,  18,  19,  40— 
43,  63,  75—77,  79—86, 112 
—121, 131, 187—145, 189— 
199,  208,  223—229,  251— 
258, 262—4, 277,  283—289, 
315,  319—325,  348—350, 
855—9,  383—5,  422,  423, 
440,  441,  456—8 

absconding  debtors,  8 

absenting  nimself,  19 

accountant,  115 

acts  of,  6,  7,  18,  189-*- 199, 
223—229,  251—258,  262, 
884,  440 

acts  of,  summoning,  6,  7,  18, 
440 

adjudication,  262,  283 

adjudication,  disputing,  77, 
153,  263 

admission  of  debt,  251,  255, 
256 

admission  of  part  of  debt,  349 

adjudication  petition  for,  321 
—325,  334,  855—359,  440 

affidavit  of  debt,  226 

affidavits,  85, 118 

agents,  144 

alien,  285 

allowance,  furniture,  158 

alterations  in,  6 — 8 

annuity,  869 . 

appeals,  80,  112,  113,  276 

appeals,  deposit,  112 

apprentice  fee,  348 
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Bankruptcy 

arrangements,  77,  120,  224,. 

815,  S83,  384,  442 
assignees,  choice,  835 
assignees,  disputing  title,  131 
assignees,  improper,  383 
assignees,  official,  6, 117-120, 

138,  423 
assignees,  property,  76 
assignment,  76,  131 
assignment  for  benefit  of  cre- 
ditors, 196,  263,  440 
auctioneer,  131 
balance-sheet,  19 
bankers,  140 
begin  to  keep  house,  191 
bill  of  sale,  xv,  195,  276,  280 
bond  by  trader,  252 — 4 
brokers,  141 
builders,  141 
buying  and  letting  for  hire, 

143 
buying  aud  selling,  142 
buying  on  commission,  182 
certificate,  77,  263 
commission,  SO 
certificate,  compounding,  208 
certificate,  opposing,  849 
certificate,  refused,  264,  128 
clergymen,  144 
commissioners,  81,  137 
committal  by  county   court, 

383 
compounding,  77,  197,  208 
compromise,  77 
concerted,  283 
conveyance  of  property,  315 
costs  on  summons,  256,  257 
costs,  order  for  to  be  registered, 

428 
costs,  taxing,  115, 116 
court  of,  79 
cowkeepers,  141,  885 
dealer  and  chapmen,  142,  859 
dealings,  440 

debtor  ordered  to  pay,  regis- 
tering, 428 
declaration  in  lieu  of  oath,  7 
declaration  of  insolvency,  152, 

197 
departing  dwelling  house,  191 
departing  realm,  190 
discharge  from  arrest,  8 
escaping  from  prison,  196 
evidence,  263 
excepted  articles,  153 
execution,  76 
executors,  144,  286 
farmers,  &c ,  145 
fees  and  stamps,  188,  140 
feme  covert,  144 
filing  insolvency  petition,  198, 

223 
fraudulent    conveyance,   &c, 

192—195,  422 
fraudulent  preference,  263 


Bankruptcy 

friendly  society,  68 
future  property,  4 
husband  and  wife,  286 
illegal  dealings,  144 
India,  insolvents,  8 
infant,  144 
innkeepers,  141 
inrolments,  clerk  of,  8 
insolvency,  declaration  of,  8 
insolvency,  petition,  8 
joint-stock  companies,  7 
judge's  order,  441 
judgment,  335 
judgment,  notice  to  pay,  198 
jurisdiction,  6,  81—84—86 
leases,  76,  263,  441 
lien,  132 
lunatic,  145 
lying  in  prison,  196 
maliciously  petitioning,  349 
market  gardeners,  141 
master,  116 
member  of  Parliament,  140 

224 
members  of  companies,  146 
merchandizing,  142 
messengers,  120, 138 
mortgage  of  stock  in  trade,  xv 
motions,  84 — 86 
new  act,  ii,  SO,  137, 152 
notice  of  acts  of,  288 
old  act  of,  283 
order  of  court,  notice  to  pay, 

198 
particulars  of  demand,  225 
peers,  145 
petitioning  creditor,  262,  284 

—289,  319—321,  834,  440 
petitions,  85, 113 
procure  arrest  or  execution, 

192 
produce  of  land,  143 
proofs,  63,  268,  384 
proofs,  after  verdict,  19 
proofs,  bill  of  exchange,  441 
proofs,  joint    and   separate, 

335,384,441 
proofs,  set-off,  384 
proofs,  sub-contract,  350 
protected  transactions,  76 
purchasers  protected,  7 
registrar,  chief,  8 
registrars,  114, 187 
registry  of  assignees1  appoint- 
ment, 21 
re-hearing,  118 
reputed   ownership,   63,   76, 

132,  850,  884,  441,  468 
scrivener,  141,  262, 333 
second,  884 

secretary  of  bankrupts,  8 
settlement,  263 
stamps,  exemption,  140 
statutes,  6—8,  30,  137,  152, 

262,  440 
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Bankruptcy 

suffer  arrest  or  execution,  192 
suffer  outlawry,  192 
summoning  trader,  6,  7,,  18, 
198,  225—229,    251—258, 
319,  440 
*  surety,  369 
traders,  75,  140—5,  440 
trader,  petitioning,.  264,  440 
trading,  144,  333 
uncertificated,  288 
warrant,  execution  of,  120 
warrant  of  attorney,  441 
witnesses,    summoning,    357, 

440 
workmanship  of  goods,  143 
yielding  to  prison,  192 

Bastard,  104 

affiliation,  382,  xliii 
appeal,  382 

Bench  and  bar,  29 

Benefices,  charges  of,  200,  209— 
214,  judgment,  xxvi 

Bethell,  martyrdom,  245 

Bill  of  exchange,  accommodation,  x 
alteration,  14 
bill,  318 

days  of  grace,  14 
dishonour,  notice,  342 
foreign  law,  14 
indorsee,  equities,  274 
indorsees  liability,  326 
lost,  14 

new  bill,  29,  v,  245,  425 
notice  of  dishonour,  172 
parties  to,  326 
presentment,  125 
stamps,  150,  151 
transferee's  rights,  92 

Bills  of  sale,  64, 136, 195,  271,  280 
mortgage,  407 
registration,  29 

Birth,  concealment,  207 

Bond,  signature,  100 

Borough  rates,  155 

Bridges,  repair,  60 

Burglary,  133,  viii,  207,  267 

Burial  of  the  dead,  236 
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Carriers,  delay,  undue,  14,  416 
loss  of  goods,  60,  93,  172 
small  parcels,  15 
Central  Criminal  Court,  77 
Certiorari,  77,  133, 421 
Chancery  folios,  v 
Charge,  equitable,  415 
Charging  order,  86,  93 
'Charities,  95,412 
Charity,    certificate    of  commis- 
sioners, 90 


Charity  gifts,  86 

gift  of  lands,  437 

lunatic  trustee,  407 

religious  teaching,  170,  171, 
371 

trusts  extension  bill,  389 
Chattels,  specific  delivery  of,  161, 

453 
Cheap  law,  232,  234 
Child,  cruelty  to,  455 
Choses    in    action,     assignment, 
equities,  296 

notice  of  assignment,  ii,  93, 
121,  295,  372 

using  assignor's  name,  9 
Church  building  acts,  rate,  454 
Church-rates,  94,  314 

abolition  of,  426 
Circuity  of  action,  307 
Claims,  equity,  439 
Clergyman,  sequestration,  273,380 
Coining,  421 
Common    Law    Procedure   Act, 

1854,  29,  155—103 
Compounding  offences,  336 
Consignee,  lien,  296 
Consideration,  moral,  270 
Constabulary,  rural,  29 
Contract,    acceptance  by  carrier, 
460 

administrator,  307 

construction,  378 

construction  of,  270 

illegal,  241 

joint  or  several,  280 

part  performance,  439 

setting  aside,  438 

stamp,  exemption,  453 

written,  xxvii,  298,  327,  343 
Conversion,  land,  money,  52,  247 

—251,  297 
Conveyance  and  mortgage,  267,  8 
Conveyancing,  recitals  in,  353 

study  of,  396— ±00 
Co-parcenary,  52 
Copyholds,  53,  266 
Copyhold,  commissioners,  ii 

enfranchisement,  265 

entail,  199 

expence  of  surrender,  &c.  438 

extinguishment,  100 

freebench,  437 
Copyright,  231,  272 

foreigner,  126 
Corporation,  bye -laws,  343 

municipal,  309 

municipal,  lease,  37* 

torts  of,  241 
Correspondents,  Lists  of,  64, 

viii,  ix,  316,  xxiv 
County  Courts 

appeals,  134,  315,  351, 458 

attorney,  costs,  315 

attorneys,  privilege,  17 

certiorari,  damages,  17 

commission  on,  ii 


Countt  Courts 

commitment  of  insolvents, 
848,  351,  383,  388,  456, 
457,  458 

corporations,  458 

costs,  458,  459 

costs,  twenty  miles,  62,  130, 
426 

high  bailiff's  lees,  277,  386, 
424 

judges  of,  xviii,  816, 318,  351, 

jurisdiction,  327,  385 

new  trial,  385 

prohibition,  17,  94,  851 

Queen's  servants,  458 

registry  of  judgments,  xviii 

replevin,  17 

title  to  land,  131 
Courts,  superior,  828 
Covenant,  produce,  iii,  267,  329, 
445 

to  accept  smaller  sum,  199 
Crimes,  335,  441 
Criminal  appeal,  335 

courts,  77,  78 

proceedings,  78,  208 

procedure  bill,  29,  ii 
Curtesy,  vii,  xii,  xix 
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Damage,  malicious,  18 
equity,  238 
measure  of,  15 
Davidson's  Forms,  iv 
Debating  Societies,  21,^22,  88 — 
40, 98,  x,  xv,  244, 277—280, 
xxx,  387,  388,  xxxviii,  A, 
459 
Debts,  charge  of,  58 
Decisions,  Summary  of,  8 — 19, 
58—64,  86—95,  121—133, 
170—172,  199—208,  237— 
243,    272—277,   295—315, 
338^351,  371—385,  407— 
423,  447—459 
Decree,  appealing,  439 
Deed,  alteration,  330 

attesting  witness,  435 
date  and  execution,  274 
escrow,  86 

power  to  execute,  880 
Deeds,  registry,  19—21,  429—432 
setting  aside,  438 
tenant  for  life,  424 
Defeasance,  no  seal,  237 
Delegation  of  authority,  217 
Demurrers,  129,  328 
Devise,  absolute  or  trust,  12 
after  acquired  lands,  297 
accumulative  or  substitutional, 
12 
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Devise,  die  without  issue,  67 

Estate  fee,  for  life,  265 

False    pretences,   133,  xix,  207, 

erasures,  59 

tail,  61 

442,  455 

"estate,"  &c,  86,  297 

tail,  alienation,  166 

charitable  object,  443  . 

fee  or  not,  57 

tail,  barring,  51,  266,  487 

indictment,  requisites,  443 

illegitimate  child.  57 

tail,  limitations,  stat.  373 

Family  arrangements,  87,  338 

"male  heir,"  170 

tail,  personalty,  238 

Fee  conditional,  362 

mis-description,  56 

tail,  simple  contracts,  xliii 

Felony,  441 

mistake,  297 

Estates,  less  than  fee,  51 

Feme  covert,  administration,  103, 4 

"monies,"  12 

Estoppel,  51,  241 

acknowledgment  of  deed,   ir 

power  of  sale,  57 
"  ready  money,"  86 

Evidence,  act  book  of  ecclesiastical 

150,  264, 298, 339,  372,  447 

court,  15 

conveyance,    150,  264,  339, 

remoteness,  59,  86 

admission  of  documents,  51 

447 

"  representatives,"  12 
speaking  from  death,  58 

admission  of  title,  15 

equity  to  settlement,   9,  87, 
200,  272,  372 

affirmation,  158 

survivorship,  time  of,  59.  86 

attesting  witness,  158,  435 

equity  to  settlement,  life  in- 

to children  and  issue,  9 

confidential    communications, 

terest,  459 

to  executors,  338 

336 

new  bill,  31 

to  representatives,  121 

contradicting  witness,  239 

pleading,  costs,  485 

trust  estates,  171 

conviction,  proof  of,  158 

separate  estate,  debts,  200 

trustees,  estate,  372 
"  word  by  goods,"  11 

cross-examination,  158 

Fines,  abolished,.  51 

depositions,  incapacity  of  wit- 

Foreclosure, 448 

"younger  children,"  297 

ness,  314, 421 

deposit,  339 
sale,  54,  59,  91 

Disclaimer,  parol,  278 

detinue,  "  not  possessed,"^ 

Discovery  at  law,  160 

discrediting  witness,  158 

Foreign  law,  87,  122,  299 

equity,  200 

dying  declarations,  172 
goods  sold,  general  issue,  436 
handwriting,  comparison,  158, 
183—188 

Forfeiture,  felony,  267 
relieved,  439 

Distress,  excessive,  172,  343 

off  premises,  126 

Forgery,  207 

second,  344,  453 

altering  instrument,  443 

several,  344 

information  for  penalties,  ii 

Fraud,    constructive,    represent*  - 

six  years,  xxx 

memorial  of  deed,  415 

tion,  447 

Divorce,  Scotch,  448 

mortgage,  non  est  factum,  437 
parol  to  vary,  126 
parties,  ii 

not  proved,  costs,  412 

Divorces,  i,  29 

undue  influence,  408 

Dogs,  trover,  vii 

Frauds,  stat.,  several  contracts,  127 

trucks,  154 

personating  voter,  421 

stat.,  of,  see  Contracts 

Domicil,  87,  122 

refreshing  memory,  133 

Freeholds,  266 

Donatio  mortis  causa,  leaseholds,  v 

secondary,  828 

Friendly  societies,  63,  134 

Dower,  xxiii,  53,  266,  338,  xliii 

stamping  documents,  159 

arbitrators,  17,  455 

barring,  331,  437 

statements  of  deceased,  421 

Fixtures,  lease,  417 

election,  power  of  leasing,  x, 

statements  to  justice,  421 

tenants,  417 

237 

usage,  205 
wife,  267 
Examinations,    The,    30,  xxiii, 

trade,  417 

E. 

316,  389,  390 
Examination     Questions,    48, 

G. 

Ecclesiastical  courts,  i,  ii 

234,  281,  432,  434 

Game,  joint  offence,  xxxiv 

evidence,  136 

Execution,  fees  on,  attorney  liable, 

landlord,  xxviii 

wills,  390 

378 

sale  of,  343 

Elections,  voter,  qualification,  378 

Executor  and  trustee  company,  282 

trespass,  highway,  455 
Gaming  nouses,  149 

Ejectment,  costs,  real  party,  275  .. 

Executors,  admitting  assets,  298 
breach  of  trust  by  one,  498 

estoppel,  241 

landlord  defending,  271,  381, 

Gavelkind,  170 

corporation,  109 

Guarantee,  270,  308,  326 

419 

indemnity  to,  200 

second  costs,  163 

in  part,  x 

service  of,  381 

neglect  of  duty,  costs,  447 

H. 

vacant  possession,  276 

receipt,  joining,  408 

Embezzlement,  78,  355,  442 

refusal,  &c,  102 

Habeas  corpus,  17,  78 

Emblements,  265 

representation,  105 

Half-blood,  viii 

Equity  courts,  259 

retainer,  272 

Health,  board  of,  i,  v 

doing,  303 

set-off,  xxxviii 

board,  and  highways,  155 

jurisdiction,  238,  259,  438 

trustee  of  residue,  xliii 

board  of,  powers  of,  456 
Heirship,  proof,  438 

of  redemption  assets,  vi 

remedies,  438 

Highway,  costs,  94 

restraining  other  courts,  260 
Error,  criminal  cases,  314 

F. 

diverting,  17 

obstruction,  422 

misdemeanor,  455 

Factor,  del  credere,  279 

rate,  stone  mine,  382 

Estate  fee,  passing,  51 

misapplying  money,  268 

Highways,  455 

INDEX. 
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Honey's  Purchase  Deeds,  444 — 

Insolvency 

L. 

447 

excepted  articles,  383 

Husband,  actions,  67,  70 

false  statements,  19 

administration,  108,  104 

filing  petition,  3,  108 
fraud,  384 

Land  tax,  calculation,  872 

adultery,  71—73 

Larceny,  95,  335,  346 

distributions,  statute  of,  122 

friendly  arrest,  349 

compound,  442 

marriage  abroad,  87 

fUture  property,  4,  349,  884 

description  of  goods,  442 

mortgaging  wife's  lands,  58 
next  ofkin,  122 

insolvent  suing,  131 

indictment,  requisites,  442 

jurisdiction,  3 

simple,  442 

property  of  wifeK264 
sayings     of    wife's    separate 

notice  to  creditors,  457 

Leading  Cases,  22—24,  96—98, 

omission  of  debt,  19,  63 

167—170,  892—394 

estate,  298 

opposition,  63,  276,  277,  849 
plea  of,  costs^  381 

Lease,  assignment,  restrained,  448 

separation,  72 

certainty,  xxiv 

statement  as  to  wife's  fortune, 

proceedings  on,  3 

covenants    of    lessee    after 

408 

protection  cases,  4 — 6, 19, 134, 

assignment,  438 

wife's  separate  estate  aliened, 

350,  384,  454 

deed,  123 

372 

provisional   assignee,  joining 

farming,  416 

in  conveyance,  19 

forfeiture.,  relief,  489 

residence,  63 

form  of,  53 

schedule,  description  of  debt, 

option,  339 

457 

option,  waiver,  372 

L 

surplus,   equity,  jurisdiction, 

repair,  paint,  201 

448 

specific  performance,  340 

uncertificated  bankrupt,  352 

surrender,  stamp,  vii 

Inclosure,  allotment,  heriots,  339 

vesting  order,  8 

Leases,  title  to,  446 

Income  tax,  134,  152 

vexation,  defence,  68 

Leaseholds,  executor,  107 

deducting,  377 

Insurance,  covenant,  xi 

Lectures,  law,  163—166,  399,  400 

Incumbrances,  notice,  439 

offices,  246 

Legacy,  assent,  200 

Indictment,  amendment,  277 

Interest,  demand,  408 

duty,  200,  201 

larceny,  442 

Interlocutory  proceedings,  439 

charged  on  realty 

nol.  pros;  78 

Interpleader,  agent,  372 
dispute,  10 

charitable,  261 

ownership  of  property,  442 
proof  of  description,  456 

double,  372 

equity,  55 

vested  or  not,  59 

removal,  443 

jus  tertii,  15 

Legatee,  suing  debtor  to  estate, 

Infant,  custody  of,  88 

I.  O.  U.,  70,  171 

378 

maintenance,  9,  342 

Leverson's  Copyrights,  231 

necessaries,  808 

Libel,  836 

suing,  434 

ward  of  court,  124,  200,  204, 

License,  for  liquors,  815,  345 

J. 

Lien,  judgment,  term,  409 

296,  298,  376 

limitations,  statute,  ,435 

Information,  criminal,  314 

Lights,  injunction,  299 

Injunctions,  54 

Joint  tenancy,  52 

Lighting  and  watching  act,  345 
Life  assurance,  creditor  insuring 

action  at  law,  341,  342 

Jointure,  53,  266 

affidavits,  273 

Judge's  chambers,  equity,  439 

debtor's  life,  448 

at  law,  162,  812 

order,  action  on,  171 

interest,  time  of,  274 

continuing,  451 

Judgments,  267 

suicide,  274 

dissolving,  415 
perpetual,  10 

abstract  noticing,  11 

life,  tenant,  powers,  52 

affect  charges  on  land,  451 

Limitations,  statute,  acknowledg- 

suppressing facts,  13 

against  former  owner,  432 

ment,  202,  238,  271,  xxx 

Insolvency 

benefice,  210,  204,  xxvi 

adverse  possession,  299 

allowance,  63 

foreclosure  not  sale,  889 

annuities,  366,  370,  371 

arrangements,  77 

inferior   courts,    registration, 

calls,  127 

assignee,  208 

428 

local  act,  808 

assignees  suing  without  leave, 

lien  on  term,  409 

mortgage,  859 

one  defendant  abroad,  417 

348 

mortgage  paid  off,  427,  429 

bail,  3,  208,  383,  457 

notice  of,  339 

saving,  271 

contempt  of  equity  court,  457 

notice,  registry,  10,  427,  432 

simple  contracts,  826,  417 

county  court  commitment,  276, 

notice  of  unregistered,  427 

tenant  in  tail,  878 

348,  351,  383,  888 

registration,  20,  1,  427—429 

Lis  pendens,  437 

court,  8 — 6 

re-registration  after  five  years, 

Literary  and  scientific  institutions, 

description,  19 

428 

286 

discharge,  276,  348,  883,  388, 

re-registration,  notice,  428 

Lodging-house    keeper,    loss    of 

457,  458 

Jury,  returning,  421 

goods,  92 
Lost  bill,  162 

discharge  before  hearing,  19 

trial  by,  328 

discharge  by  detaining  credi- 
tor, 349 

Justices,  notices  of  action,  18 
Juvenile  offenders,  236 

document,  14 
property,  finding,  346 

V1U 
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Lunacy,  commission  by  stranger, 
13 

orders  in,  xxvi 
Lunatic,  contracts,  244 

illtreating,  456 


M. 


Mandamus,  78,  133,  161 

costs,  346 
Man-traps  269 
Marriage,  banns  in  wrong  name, 

consent,  299 

debtor,  merger,  50 

Scotland,  new  bill,  426 

ward  of  court,  124,  204,  298, 
376 
Masters  in  chancery,  ii 
Menaces  and  threats,  208 
Merger,  charge  on  lands,  296 

of  simple  contract,  287,  288 
Middlesex,  registry,  20 
Militia,  134 

Mine,  cost-book,  242,  247,  300 
Misdemeanor,  441 
Misjoinder  of  parties,  67,  128,  418 
Misrepresentation,  874,  408,  447 
Mistake,  54,  84 

Moot  Points,  24—29,  55—56,  99 
— 100,  vii,  xi,  208,  xbr,  xxii, 
xxvii,  352,  385,  386,  423, 
xlii 
Moot  Points,  Answers  to,  55, 
56,  100,  vii,  xii,  xiv,  xix, 
xxiii,  xxvii,  xxxii,  xxxiv — 
xxxyi,  424,  xliii 
Mortgage,  assuring  debtor's  life, 
448 

attorney's  bill,  451 

costs,  123 

disputing  validity  of,  448 

exoneration  of,  154,  170,  408 

expenditure,  123 

fixtures,  132 

foreclosure,  see  tit. 

infant  heir,  xxxiv 

judgment,  427,  429 

leaseholds,  266 

limitations,  stat.,  359 

limited  disposition,  449 

personal  estate,  381 

power  of  sale,  145 

power  of  sale  omitted,  375 

power  of  sale,  receiver,  449 

power  of  sale  to  several,  438, 
443 

priorities,  449 

receiver,  299 

stock  in  trade,  407 
Mortmain,  86,  412 

school,  10 


N. 

Newspapers,  unstamped,  888, 460 
Nonjoinder  of  parties,  67,  418 
Notice,  constructive,  299,  439 

conveyance  without,  54 
Nuisance*,  injunction,  10 


P. 


Pardon,  78 
Parish  clerk,  382 
Parties  to  actions,  66,  129 
Partition,  power  to  sell,  96 

stamp,  450 
Partners,  xiv 

cost-book,  242,  246,  300 

dissolution,  lien,  874 

liability,  271 

limited  liability,  246 

lunacy,  381 

remuneration,  340 

return  of  premium,  238 

suing,  50,  70 

what  constitutes,  340 
Patent,  account,  126 

costs  of  objections,  312 

extension  of,  379 

injunction,  240,  312 

objections,  275 

particulars,  16 

prior  use,  notice  of,  369 

prolonging,  242 
Pawn,  redeeming,  348 
Pawning,  50 
Penalty,  cumulative,  61 
Perjury,  133,  269,  836 
Pleadings,  129 
Police,  appointment  of,  814 

rural,  i 
Poor-law  board,  ii 

guardians,  18,  95,  383 

commissioners,  383 
Poor,  bastard's  settlement,  18,-836 

irremoveable  wife,  18,  443 

irremoveability,  443 

rate,  62,  95,  847 

rate,  exemption,  347 

residence,  443 

settlement,  269,  846,  347,  443 
Portions,  double,  373 
Practice,  Common  Law 

abatement,  plea,  67 

affidavits,  form  of,  362,  436 

affidavits,  party  refusing   to 
swear,  160  / 

amendment,    127,   163,   310, 
418 

amendmentat trial,  1& 

attachment  of  debts,  116, 1G0, 
271,  419, 


Practice  Common  Law 
bail,  execution,  163 
bill  of  exceptions,  not  sealed, 

454 
ca.  sa.  debt  of  £20,  275 
consolidating  actions,  436 
costs,  discretions,  128 
costs,  error,  276,  381,  419 
costs,  lower  scale,  62 
costs,  nothing  due,  128    . 
costs  of  the  day,  311 
costs,  replevin,  311 
costs,  security,  50,  94,  844, 

419, 420 
costs,  security,  error,  276 
costs,  what  allowed,  128 
costs,  withdrawing  record,  128, 
counsel's  speeches,  158 
death  of  party,  275 
death,  effect  of,  163 
declaring    within   year,  344, 

419 
demurrer,  128 
discovery  of  documents,  160, 

206,  276,  380 
discovery  of  facts,  160 
equitable  defence,  162,  311 
eiTor,  128 

error,  special  case,  159 
error,  time,  271 
evidence,  239 
execution  after  judgment,  16, 

51 
execution  against  shareholders 

243,275,809,345,410 
execution,  renewing,  163 
forms  of  proceedings,  258 
garnishee,  proceedings,   160, 

271—274,419 
general  issue  by  statute,  271 
injunction,  162 
insolvency,  costs,  381 
inspection  of  documents,  94, 

126,  206,  276,  344 
inspection  by  jury,  &c,  160 
interrogatories,  160, 312,  345, 

381,  436 
irregularity,  51 
judgment  after  verdict,  436 
judgment,  enforcing,  160,  419 
judgment,    non  -  appearance, 

312 
mandamus,  161 
motions,  affidavits,  159 
motions,  witnesses,  159 
new  trial,  94,  812 
new  trial,  appeal,  159,  889 

486,  437 
new  trial,  costs,  51, 159 
new  trial,  delay,  207 
new  trial,  stamp,  159 
new  trial,  surprise,  207 
order,    judges,    abandoning, 

345 
outlawry,  280 
outlawry,  setting  aside,  454 
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Practice  Common  Law 

particulars,  payments,  129 

pauper,  cost,  312 

payment  of  money  into  court 

in  excepted  actions,  318 
pleading  and  demurring,  313 
pleadings,  distributively,  420 
pleas,  allowing,  130 
proceedings,  Stf  0. 
return,  erroneous,  12b 
rule,  chambers,  16>  94 
sequestration,  380 
service  of  proceedings,  60 
special  case,  costs,  313 
special  case,  error,  313 
summons,  interest,  indorsed, 

382 
summons,  lunatic,  381 
summons,  rendering,  318 
summons  out  of  jurisdiction, 

230 
summons,  service,  327 
summons,  specially  indorsed, 

885,454 
trials,  157 

trial,  adjourning,  158 
trial,  countermand  of,  845 
trial,  neglect,  94 
trial,  postponing,  130,  420 
twelvemonths  delay,  50 
venue,  changing,  51 
witness,  128 
witness,  arbitration,  179 
Practice,  Equity 
abatement,  332 
abstract,  conveyancing  coun- 
sel, 306 
Accountant-General,  37 
administration  order,  54,  262, 

408 
affidavits,  commissioners,  12, 

80 
affidavits,  counsel's  fees,  38 
affidavit,  foreign,  305,  415 
affidavits,  form  of,  338 
agent,  125 

allowance  out  of  income,  12 
amending  claim,  171 
amendment  after  4  weeks,  12 
amendment,   common  order, 

415 
amendment,  new  case,  12 
answer,  co-defendants,  12 
answer,  form  of,  262 
anwer,  inquiry  of  agent,  415 
appeal,  90,  239,  439 
assignee  of  insolvent,  14 
cestuis  que  trust,  377 
chambers,  260,  439 
copy  bill,  service  of,  838 
copy  bill,  unstamped,  305 
contradicting  clerk's  certifi- 
cate, 806 
administration  suit,  91,  289 
costs  in/chambers,  818 
costs  of  appearance,  91 


Practice  Equity 
costs,  fraud,  91 
costs,  objections  to,  38 
costs,  security,  60,  204 
costs,  trustees,  124 
decree,  enforcing,  55 
decree,  enrolling,  91,  841 
decree,   enrolment,  surprise, 

451 
decree,  motion,  416 
decree,  notice  of,  37 
defences,  54,  332 
disclaimer,  805,  376 
dismissal,  91,  239,  305 
ejection,  law  or  equity,  341 
evidence,  xxvi,    54,  59,  64, 

205,  337,  876 
evidence,    attesting   witness, 

376,  415 
evidence,  closing,  87 
evidence,  examiner,  124,  125 
evidence,  books  of  account, 

841,  876,  450 
evidence,  viva  voce,  appeal, 

451 
exceptions,  91,  415 
feme  covert  defending  sepa- 
rately, 833 
frauds,  stat.,  claiming,  416 
guardians  ad  litem,  37 
infant  or  lunatic  not  appear- 
ing, 882 
infant  suit,  lieu  of  next  friend, 

806 
irregularity,  costs,  18 
irregularity,  waiver,  59 
judgment    after   chancellor's 

retirement,  260 
legal  right  determined,  262 
letters  missive,  260 
lunatic,  306 
misjoinder,  18 
money  into  court,  13 
motion,  abandoning,  costs,  451 
multifariousness,  841 
ne  exeat  regno,  416,  440 
neglect  to  proceed  with  suit, 

260,  876 
new  orders,  31,  87,  88,  837 
next  friend  dying,  383 
next  friend,  pauper,  306 
parties  to  suit,  13,  60,  125, 

806,  332,  376,  416 
parties,  objection  for  want  of, 

883 
paupers,  copies,  38 
pauper,  suing  as,  171 
pauper,  administratrix,  306 
payment  into  court,  240 
payment  out  of  court,  877 
payment  out  of  court  to  hus- 
band, 333 
personal  representative  suing, 

13,60 
petitions,  53 
petitions,  costs,  12 


Practice  Equity 
plea,  13,  377 
power  of  attorney,  842 
pro  confesso,  18, 125, 806, 451 
production  of  documents,  87, 
91,  377 

replication,  240 
receiver,  240,  388,  416 
rehearing,  416 
residence,  wrong,  13 
revivor,  bankrupt,  451 
service,  substituted;  92,  807 
setting  down  cause,  171,  206 
solicitor,  retainer,  12 
special  case,  416 
stop  order,  86,  121 
supplemental  bill,  14 
summonses,  vacation,  87 
taking  accounts,  books,  882 
taxation,  reviewing,  38 
transfer  of  cause,  205 
witness,  master,  171 
written  copy  bill,  239 
Principal  and  agent,  214-^223 
Prisoners,  removal,  152 
searching,  133,  354 
Private  bills,  351 
Probate,  bona  notabilia,  mortgage, 

100 
Procedendo,  77 
Professional  News,  29 — 31,  64, 

xviii,  316,  318 
Promissory  Note,  condition,  452 
Public  company,  advances  by  di- 
rectors, 301 
bye-laws,  242 
claimant  sent  to  law,  409 
contract  by  director,  301 
cost-book,  242,  246 
directors  contracting  with,  202 
execution  against  shareholders 

243,  275,  309,  345,  410 
notice  to  take  lands,  449,  450 
provisional    committee,    ex- 

pences  of,  410 
winding-up  acts,  7 
Public  prosecutor,  352,  425 
Punishments,  capital,  30 


Quare  impedit,  175 

Quo  warranto,  78, 130,  454 


R. 


Railway  and    canal   traffic,  135, 

825,  379 
Real  estates,  charges,  31 
I  Recorder,  S15 
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Recovery,  331 

Registry  of  deeds,  19—21,  429— 

Remainders,  contingent,  52 
Remedies  at  common  law,  65 

at  law  and  in  equity,  438 
Remitter,  law  of,  73—75 
Rent,  apportionment,  264 

execution,  436 
Rent-charge,  863 

registration,  429 
Reports,  law,  85—37, 96,  891 
Representation  as  to  credit,  271 
Resignation  bonds,  52,  181 — 183 
Ruinous  buildings,  pulling  down, 

848 
Rules  new  common  law,  258 


S. 


Sale,  abstract,  329 

abstract  incorrect,  413 
attested  copies,  437 
debts,  for  payment  of,  407 
deeds  retained,  437 
deposit,  236 
deposit,  return  of,  413 
discharging  purchaser,  204 
enforcing,  53 

incumbrances,  searches,  330 
interest,  414 
judgments,  11 
infant  heir,  240 
leaseholds,  229,  375,  446 
leaseholds,  covenants,  203 
leaseholds,  covenants,  notice 

of,  375 
•lunacy,  243  ^ 
mis-description,  204 
notice  by  company,  288,  801, 

449 
notice  by  company,  jury,  809 
pedigree,  verifying,  329 
production  of  documents,  267 
rescinding,  413 
title,  covenants,  329 
title  deeds,  covenant  to  pro- 
duce, 829 
title  deeds,  examining,  329 
title,  waiver,  204,  273 
trustees,  covenants,  438 
vendor,  trustee,  90 
warranty  of  goods,  418 
compensation,  204 
conditions,  146,  203,  328 
conditions,  framing,  360 — 862 
conditions,  vague,  90 
contract,  written,  53 
copyholds,  expences,  488 
covenant  for  production,  445 
crown  debtor,  notice,  11 
Seamen,  desertion,  242 


Seamen,  wages,  243 

wages,  witness,  453 
Sea  shore,  crown's  rights,  302 
Seduction,  243 
Sentence,  passing  in  absence    of 

defendant,  382 
Sequestration,  238,  273 
Servant,  committal,  18 

death  of  by  negligence,  452 

dismissal,  15 

wages,  justices,  422 

yearly  contract,  15 
Sessions,  case  reserved,  60 

costs,  taxation,  454 
Set-off,  307,  327 

mutual  debts,  intestate,  802 

personal  representatives,  23, 
xxxviii 
Settlement,  form  of,  302 

policies,  iii 

rectifying,  272 

strict,  487 

wife's  future  property,  88 
Shelley's  case,  rule  in,  51 
Shipping,  barratry,  243 

bill  of  lading,  453 

bottomry  bond,  206 

damage,  206 

demurrage,  127 

duty  in  navigating,  206 

freight,  309,  844 

freight,  lien,  453 

injunction,  374 

liability  for  damage,  162,  340 

owner's  liability,  243 

pirates,  loss,  127 

registry,  certificate,  lien,  411 

registry,  fraud,  123,  412 

running-down,  pilot,  93 

unseaworthy,  61 
Simony,  178—183 
Slander,  privileged  communication, 

310,  379 
Smith's  action  at  law,  229 
Solicitor  (see  Attorney) 
Specialty  debt,  874 
Specific  performance,  53,  260, 273. 

303,  317 

award,  371 

vagueness,  875 

when  not  enforced,  438 

whole  contract,  238 
Spring-guns,  269 
Stamps,  at  trial,  313 

contract  for  goods,  &c,  453 

duties,  new,  31 

order  to  pay,  money,  10 

new  act,  150—152 

partition  deed,  450 

policies,  settlement,  iii 

settlement,  policy,  2 

transfer  of  mortgage,  xx 

unstamped,  152 
Statutes  (17  &  18  Vic.)  133— 
136,  149—155,  236 

(18  &  19  Vic.  427—429 


Statutes,  construction,  206 

private,  construction,  206 
Stolen  notes,  restoration,  xxxv 
Study  of  the  law,  146—149, 188, 

199,  396—400 
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58—64,  86-05,  121—183, 
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beer,  136 
Support  of  house,  241 
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continuance  of  liability,  452 
discharge  of,  89,  97,  242 
for  clerk,  &c,  242,  452 
indemnity.  803 
release  of  principal,  458 
Surveyor,  duty  of,  879 
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Tenant,  fanning  stock,  removal 

fixtures,  417 

holding  over,  378 

for  life,  improvements,  xxiii 

implied  tenancy,  205 

in  common,  52,  68 

misrepresentation,  274 

tenancy,  61 

weekly,  notice  to  auit,  xxxv 

yearly,  repairs,  xhii 
Terms,  satisfied,   presumption  of 

surrender,  410 
Tender,  62 

Tithes,  commutation,  distress,  310 
Tithes,  county  court,  424,  xliii 

free,  merger,  450 
Toll,  local  preacher,  xii 
Trade  protection  societies,  386 
Trespasser,  arresting,  269 

expelling,  269 
Trover,  xiv 
Trusts,  breach,  specialty,  89 

bridge,  building,  11 

declaration  of,  123 

discretionary,  12 

executed  and  executory,  261 

failure  of,  heirs  benefit,  239 

precatory,  22—24 
Trustees,  adverse  claim,  123 

breach  of  trust,  11,  341,  375 

breach  of  trust,  acquiescence, 
413 

breach  of  trust,  annual  rests 
and  interest,  450 

breach  of  trust,   cestuis  que 
trust  consenting,  303 

conveyance  by,  covenants,  438 
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Sale. 

Will,  attesting  witness,  gifts  to, 
267 

misconduct,  costs,  413 

Venue,  local  or  transitory,  50 

cancelling,  458 
codicil,  effect  of,  204 

new,  appointment,  203 

Voluntary  conveyances,  creditors, 

new  appointment  improper,  90 

.  167—170,  804 

erasures,  30,  59,  124,  304 

new,  number  of,  11 

execution,  266,  xxxii,  424 

out    of  jurisdiction,  vesting 
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incapacity,  204 

preserve  contingent  remain- 

jurisdiction, 29 

ders,  387 
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protection  of,  439 
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revocation,  438 

refusing  to  convey,  261 
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relief  of,  54,439 

revocation,  marriage,  204 

relief,  adverse  claim,  375 

Wager,  cock-fight,  880 

soldier,  124 

relief,  costs,  304 

recovering  deposit.  380 

undue  influence,  409 

relief,  petition, '41 6 

Warrant   of  attorney,    charging 

witness    not     remembering, 

secret  trust,  412 

benefice,  210— -214 
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duress,  414 
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LAW  PARTNERSHIP.— A  young  SOLICITOR,  ad- 
mitted Id  Barter  Term,  1852,  Is  desirous  of  Purchasing  a 
8HABE,  of  from  £300  to  £600  a  Tear,  In  a  well-established 
BUSINESS  in  Town. 

Address  "  Lex,"  care  of  Mr.  Taafe,  Bookseller,  128,  Crawford- 
street,  Portman-square. 


LAW.— WANTED,  by  a  Gentleman  thoroughly  ex- 
perienced In  Conveyancing,  and  nearly  every  other  branch 
of  Country  Practice,  an  immediate  ENGAGEMENT,  either  in 
Town  or  Country,  as  a  PRINCIPAL  or  MANAGING  CLERK.  A 
moderate  Salary,  to  commence  with,  will  be  accepted. 

Apply  Co  W.  G.,  at  1,  New-court,  Bow-lane,  Cheapside,  or  at  6, 
London-road,  King's  Lynn. 


PARTNERSHIP.— To  AUCTIONEERS,  VALUERS, 
LAND  and  ESTATE  AGENTS.— The  Advertiser  is  de- 
sirous of  a  JUNIOR  PARTNERSHIP  in  an  Established  Firm, 
where  active  services  win  be  required.  The  amount  of  share  £250 
to  £800  per  annum. 

i  T.  W.,  107,  Holborn-hilL 
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CAPITALISTS.— A  Gentleman,  who  has  in 
France  an  important  Manufacturing  Business,  In  immediate 
connexion  with  England,  wants  a  LOAN  of  £20,000,  for  Nine 
Tears,  for  which  liberal  terms  will  be  offered. 

Address  R,  0,  Messrs.  Gilbert  and  Co,  Copthau-bulldinga, 
Moorgate-street 

"XT  ORWICH  UNION  FIRE  INSURANCE  SOCIETY, 
-i-^  Established  1797. 

Puaipaw— Anthony  Hudson,  Esq.,  Banker. 
VicE-Paonmrr—  Lieut-Gen.  Sir  Root  John  Harvey,  C.B. 
It  Is  provided  by  the  constitution  of  the  Society,  that  the  Insured 
abatt  be  free  from  an  responsibility;  and,  to  guarantee  the  engage- 
t  of  the  office,  *  fund  of  £560,000  has  been  subscribed  by  a 
i  and  opulent  proprietary,  which  fund  has  been  further 
by  the  accumulation  of  an  additional  reserve,  now 
amounting  to  £96,800.  Returns  of  three-fifths  of  the  profits  of 
the  Company  are  periodically  made  to  parties  insuring,  who  have 
thus,  from  time  to  time,  received  from  the  Society  sums  amounting 
m  the  aggregate  to  nearly  £380,000. 

The  rales  of  premium  are  in  no  case  higher  than  those  charged 
by  the  other  principal  offices  making  ho  returns  to  their  insurers. 

The  bwslnsss  of  the  Company  exceeds  £62,000,000 ;  and,  owing 
to  the  liberality  with  which  its  engagements  have  been  performed, 
is  rapidly  Increasing.  The  duty  paid  to  Government  for  the  year 
1862  was  £74,087.  9s.  lid.;  and  the  amount  insured  on  farming 
stock  was  upwards  of  £9,066,080. 

For  Prospectuses,  apply  at  the  Society's  Offices,  6,  Crescent,  New 
Bridge-street,  Blackfrlare;  and  Surrey-street,  Norwich. 


PROMOTER  LIFE  ASSURANCE  AND  ANNUITY 
COMPANY,  9,    Chatham  place,  New  Bridge-street,  Lon- 
don.    Established  in  1826.     Subscribed  Capital,  v£it  40,000. 
This  Society  effects  every  description  of  Life   Assurance   on 
favourable   terms,   both   on   the  Bonus   and  Non-Bonus 


.  free  of  Stamp  Duty;  and  Notices   of  As- 
tare  acknowledged  and  registered;  and  a  Form  of  As- 
signment Is  kept  at  the  Office. 

Tables  of  Rates  and  all  farther  particulars  may  be  obtained  at 
the  Office.  MICHAEL  8AWARD,  Secretary. 

HE  NEW  EQUITY  STATUTES  AND  ORDERS 

OF  COURTS,  of  the  7th  August,    16th,  23rd,  and  26th 

October,  and  10th  November,  1862.     By  WILLIAM  HEMINGS, 

Esq.,  of  the  Middle  Temple,  Berrister-at-Law.     12mo,  6a  6<L, 


Loadon:  T.  F.  A.  DAT,  13,  Carey-street,  IincobVs-Inn. 


Just  Published,  price  Half-a-Crown, .  or  sent  free  for 
H6  Stamps, 

AN  EXPOSITION  OF  THE  LAND  TAX ;  Ita  As- 
seasment  and  Collection;  showing  the  Subjects  exempt 
from  the  Tax ;  mode  of  Granting  Relief  from  the  Double  Land 
Tax  assessed  on  the  Estates  of  Roman  Catholics;  and  Rights 
and  Advantages  conferred  by  the  Redemption  Acts,  with  Refer- 
ences to  the  reported  Cases  In  the  Courts  of  Law  and  Equity, 
bearing  on  the  subject ;  and  an  Introductory  Sketch  of  the  His- 
tory of  the  Land  Tax.  By  MARK  A.  BOURDIN,  of  the  In- 
land Revenue  Office,  Somerset  House. 

Also  by  the  same  Author,  price  la  3d.,  or  post-free  for  2a, 

A  GUIDE  TO  THE  REDEMPTION  OF  THE  LAND 
TAX.  Containing  an  analysis  to  the  several  Acts  now 
in  force  for  the  Redemption  of  the  Land  Tax;  and  of  the 
powers  given  by  those  Acts  for  the  Sale  and  Mortgage  of  Lands 
for  the  purpose  of  Redemption.  To  which  are  appended,  Tables 
for  calculating  the  Terms  of  Redemption  of  Money  and  Stock. 
London:  T.  F.  A.  DAT,  13,  Carey-street,  Llncoln's-inn. 

In  demy  8vo.,  and  sent  post-free  on  receipt  of  a  Post-office 
Order  for  the  Published  price, 

THE  KEY  TO  THE  EXAMINATION  QUESTIONS. 
Containing  the  BxAMnmi  Qdsstjoms,  with  full  Ambwsbi 
thereto,  and  references  to  Cases  and  Authorities. 
Division  1 : — The  Principles  of  Common  Law;  4a  6d.  sewed. 
Division  2: — The  Principles  of  Equity;  4a  6d.  sewed. 
Division  8: — Conveyancing;  7s   6&  sewed. 
Division  4 : — Bankruptcy ;  7a  6<L  sewed. 
Division  6. — Criminal  Law;  7a  6d.  sewed. 
London:  T.  F.  A,  DAT,  13,  Carey-street,  Linooln's-inn. 


Just  published,  price  4a  6<L,  8vo.  sewed. 

LITTLETON'S  TENURES :  with  Notes,  and  Copious 
Questions  on  the  Text  and  Notea— New  Edition. 

The  mode  in  which  this  work  has  been  edited  is,  in  the  first 
place,  by  omitting  the  portions  quite  obsolete;  in  the  next  place, 
by  slightly  altering  Limnon's  Text,  where  some  partial  change 
has  been  made  in  the  law  since  Littleton's  time,  and  in  the  third 
place,  by  adding  notes  to  very  many  of  the  sections,-  noticing  the 
changes  made  by  statutes,  and  in  some  cases  stating  recent  deci- 
sions of  importance ;  and  in  the  last  place,  by  furnishing  a  most 
complete  series  of  questions  on  the  text  and  notea 

London:  T.  F.  A.  DAY,  18,  Carey-street,  Lineoln's-inn. 


In  one  thick  volume,  containing  upwards  of  1,000  pages,  price  7a 
doth, 

THE  CHESS  PLAYER;  edited  by  Kling  and  Hor- 
wrrs.  This  work  forms  a  complete  Encyclopaedia  of  the 
Game,  containing  Elementary-  Lessons  for  Beginners  a  variety  of 
Games  by  the  best  players,  with  ooplous  notes— Chess  Problems  and 
Studies  by  the  most  eminent  Masters,  with  solutions— a  Series  of 
Papers  on  the  History  and  Literature  of  Chess,  from  the  earliest 
period  to  the  present  time—together  with  numerous  other  matters 
of  importance  to  Amateurs 

London:  T.  F.  A.  DAT,  18,  Carey-street 


Lately  published,  price  2a,  8vo,  sewed. 

fpHE>  ADMINISTRATION  OF  JUSTICE.    Being  an 

1       Inquiry  into  the  Present  Condition  of  the  Law,  with  a 

view  to  its  Reform.     By  WILLIAM  STEERS,  Esq.,  BarrUter- 

at-Law. 

Abo;  prlco  la, 

WHERE  SHALL  THE  NEW  LAW  COURTS  BE 
BUILT?     By  an    Old  Law    Reformer,  the   Author  of 
" Considerations  on  Ecclesiastical  Courts*  Reform,"  &c,  fee. 
London:  T.  F.  A.  DAT,  18,  Carey-streea 


NOTICES, 


OUR   DIFFICULTIES   AND   PROSPECTS. 


We  trust  our  readers  will  extend  to  as  tbe  con- 
sideration usually  accorded  under  similar  circum- 
stances, and  will  attribute  any  defects  or  short-com- 
ings discernible  in  this  number,  to  the  right  cause, 
namely,  the  difficulties  attendant  upon  new  arrange- 
ments. So  soon  as  we  have  got  over  these,  and  liLve 
felt  our  way  a  little,  we  shall,  we  make  no  doubt, 
particularly  if  assisted  by  the  kind  advice  of  Sub- 
scribers who  may  feel  an  interest  in  the  welfare  of  the 
publication,  give  satisfaction  to  all  parties.  Some 
portions  of  the  contents  of  this  Number  have  ex- 
ceeded their  proper  proportions,  particularly  the 
Summary  of  Cases,  and  the  Moot  Points,  whilst  arti- 
cles prepared  for  this  number  have  been  excluded. 
Greater  experience  will  enable  us  to  prevent  the  re- 
currence of  such  defects. 

We  should  feel  particularly  obliged  if  those  of  our 
Subscribers  who  approve  of  the  publication  would 
give  it  the  benefit  of  their  recommendation  to  their 
friends  and  acquaintance.  We  make  this  request 
because  we  know,  from  experience,  how  much  more 
effectual  a  personal  recommendation  is,  than  a  mere 
advertisement  or  the  sending  of  a  Circular.  The 
great  difficulty  is  to  get  strangers  to  the  pubncation 
to-  feel  an  interest  in  it,  and  only  recommendations  by 
subscribers  can  get  over  this  difficulty.  If  each  one 
of  our  readers  would  obtain  an  additional  subscriber 
we  should  not  merely  be  more  firmly  established,  but 
be  in  a  position  to  do,  what  we  are  very  anxious  even- 
tually to  accomplish,  namely,  to  increase  the  size,  and 
consequently  the  utility  of  the  publication. 


NOTICES  TO  CORRESPONDENTS. 

T.  P.— We  have  nothing  to  do  with  the  Jurist  or 
the- writers  in  it.  The  review  may  have  been  induced 
by  such  motives  as  you  refer  to,  though  we  should 
doubt  it.  Mr.  Wharton  has  certainly  laid  himself 
fairly  open  to  such  animadversions.  The  second  edi- 
tion of  Warren's  work  is  not  out  of  print,  and  we 
should  think  a  third  editibn  is  not  likely  to  be  pub- 
lished for. some  time  to  come. 

L.  F.  (York).— Write  to  the  Secretary  of  the  Lon- 
don Law  Students'  Society,  at  the  Incorporated  Law 
Society,  Chancery-lane,  and  he  will  inform  you  as  to 
whether  they  admit  corresponding  members.  Several 
of  the  country  societies  do. 

L.  C— We  will  find  room  soon  for  the  "  Letter  on 
Remitter,"  but  we  cannot  promise  it  in  next  Number. 
You  must  have  a  little  consideration-  for  our  position 
at  present.  We  have  been  quite  overwhelmed  with 
Moot  Points,  but  we  expect  this  is  only  temporary. 

A.  J.  L.— Newland  on  Contracts  is  a  very  old  and 
nearly  useless  work,  as  there  have  been  so  many  de- 


cisions since  it  was  published,  and  it  was  not  a  very 
good  work  when  first  brought  out.  The  third  is  the 
last  edition  of  Smith's  Leading  Cases. 

Subscriptions.— The  Subscription  for  12  months 
(ie  Nos.  1—24,1  Chronicle,  is  £U  and  we 
shall  be  obliged  by  its  remittance  per  post-office  order, 
payable  at  STitAND  Post-office,  to  our  publisher,  Mr. 
Thomas  Day,  of  No.  13,  Carey-street.  As  our  Sub- 
scribers are  so  numerous,  we  propose,  for  the  purpose 
of  saving  space  here,  to  acknowledge  the  receipt  of 
subscriptions  per  letter.  We  trust  aU  our  Subscribers 
will  pre-pay,  as  our  plans  are  dependant  upon  the 
pre-payment  system. 

A  Subscriber. — We  are  sorry  we  cannot  give  yon 
the  information.  Apply  to  the  Editors  of  the  Civil 
Service  Gazette. 

-  Marriage  Settlement — Life  Policy. — The 
Court  of  Queen's  Bench  have  decided  that  no  ad 
valorem  duty  is  payable  on  a  Marriage  Settlement 
transferring  to  trustees  a  policy  effected  on  the  life  of 
the  settlor  for  j£4,000.  The  Commissioners  of  Inland 
Revenue  had  claimed  to  impose  ad  valorem  duty  of  5s. 
per  cent,  on  the  £4,(M)0.  The  settlement,  in  effect, 
merely  transferred  to  the  trustees  the  benefit  of  a  con- 
tract under  which  a  sum  of  money  might  ultimately 
become  payable,  and  the  same  was  not  therefore  a 
certain  and  definite  sum  of  money  within  the  schedule 
to  the  Stamp  Acts. 
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THE  BANKRUPTCY  LAW. 

[There  not  being  any  probability  of  material 
changes  in  the  bankruptcy  law  this  session,  (though,  as 
will  be  seen  elsewhere,  a  committee  has  been  engaged 
in  considering  the  subject),  and  there  being  no  treatise 
embodying  the  old  unrepealed  law  with  the  enactments 
of  the  Consolidation  Act,  it  is  purposed  to  make  an 
attempt  here  to  supply  this  latter  deficiency.  It  is 
pretty  well  understood  that  some  important  improve- 
ments must  be  made  in  order  to  place  the  bankruptcy 
law  on  a  proper  footing ;  but  no  two  persons  appear 
to  agree  in  opinion  as  to  what  would  be  improvements; 
and  in  the  meantime,  the  Bankruptcy  Court  and 
practice  are  left  in  a  most  undesirable  state  of  uncer- 
tainty and  defectiveness,  and  are,  in  reality,  the  just 
objects  of  condemnation  alike  by  professional  and 
.  non-professional  men,  who  have  anything  to  do  with 
them.  The  chief  reformer  in  this  line — as,  indeed,  in 
every  other  line— ii  Lord  Brougham ;  and  it  might  be 
said  without  impropriety,  that  to  his  "Law  Reform  " 
mania  we  are  indebted  for  the  present  unsatisfactory 
state  of  things.] 

INSOLVENCY  1ND   BANKRUPTCY   GENERALLY. 

Before  proceeding  to  the  practical  part  of  the  Law 
of  Bankruptcy,  it  is  desirable  to  ascertain  what  is 
properly  comprehended  under  the  denomination  of 
Bankruptcy,  and  to  clear  away  such  matters  as,  lying 
on  its  confines,  are  frequently  confounded  with  it. 
With  this  view,  we  first  proceed  to  notice  in  a  very 
cursory  manner  the  subjects  of  the  jurisdiction  of  the 
Insolvent  Debtors'  Court,  which  is  the  more  necessary 
because,  in  some  respects,  that  court  may  be  said  to 
have  received  a  bankruptcy  jurisdiction  by  the  transfer 
to  it  of  what  are  called  Protection  cases. 

Ordinary  jurisdiction  of  Insolvent  Court— I  and  2 
Vie.  e.  110  —Insolvent  debtors.—  ']  he  proper  and  ordi- 
nary jurisdiction  of  the  Insolvent  Court,  as  a  Court  for 
the  "  Relief  of  Insolvent  Debtors,"  is  to  give  a  dis- 
charge to  persons  in  prison  who  are  unable  to  pay 
their  debts.  The  prisoner  may  be  a  trader  within  the 
meaning  of  the  bankrupt  laws  (and  frequently  is  so, 
though  not  generally  in  a  large  way  of  business) ;  or, 
which  was  the  class  of  persons  whose  relief  was  origi- 
nally contemplated,  may  be  a  aon-trader. 

Eff*c*  of  filing  petition  for  relief  by  a  trader.— 
Though,  as  above  stated,  a  trader  within  the  meaning 
of  the  bankrupt  laws  may  petition,  if  in  prison,  as  an 
insolvent  debtor,  and  he  will  thereupon  become  entitled 
to  the  relief  obtainable  in  the  Insolvent  Debtors'  Court 
in  London,  or  the  County  Court  in  the  country,  yet 
this  must  be  taken  with  the  proviso  that  a  petition  is 
not  in  the  meantime  filed  in  bankruptcy,  and  an  ad- 
judication thereon  obtained.  For  by  sec.  74  of  the 
Consolidation  Act  the  filing  of  a  petition  in  the  Insol- 
vent Debtors'  Court  for  relief  by  a  trader  is  an  act  of 
bankruptcy  by  him,  and  in  case  a  petition  for  adjudi- 
cation in  bankruptcy  is  filed,  and  an  adjudication 
thereon  obtained,  before  the  time  appointed  for  his 
hearing  m  the  Insolvent  Debtors'  Court,  or  at  any  time 
within  two  months  from  the  obtaining  of  a  vesting 
order  by  the  trader-prisoner,  or  by  a  creditor,  the  pro- 
perty  of  such  trader-prisoner  is  divested  out  of  the 
provisional 'assignee  in  insolvency,  and  it  passes  to  the 
assignees  in  bankruptcy  (Walker  v.  Edmonson,  1  Qu. 


Ben.  Pract.  Hep.  772;  21  Law  Tim.  Rep.  292).  It 
must  be  remembered  that  unless  the  trader  be  adjudged 
a  bankrupt  before  the  time  advertised  for  his  hearing, 
or  within  two  months  from  the  vesting  order,  the  filing 
of  the  petition  in  the  Insolvent  Debtor*'  Court  cannot 
be  taken  or  considered  as  an  act  of  bankruptcy  (12  & 
13  Vic.  c.  106,  s.  74). 

Bailing  insolornt.—We  have  said  that  the  insolvent 
petitioner  for  relief  must  be  a  prisoner ;  but  it  may  be 
added,  that  he  need  not  continue  such,  but  may  apply 
to  be  let  out  on  bail  until  the  hearing.  This  was  first 
introduced  by  the  1  and  2  Vic.  c.  110,  prior  to  which 
the  debtor  must  have  remained  in  prison,  or  within  its 
rules,  until  his  hearing  and  discbarge. 

Mode  of  proceeding  by  an  insolvent  debtor  to  obtain 
relief— Though  not  our  object  to  enter  at  present 
upon  the  law  of  insolvency,  we  have  thought  it  might 
be  useful  to  give  a  short  sketch  of  the  mode  of  pro- 
ceeding in  the  case  of  an  insolvent  debtor  petitioning 
for  relief  under  the  original  insolvency  jurisdiction. 
The  proceeding  to  obtain  this  relief  is  by  petition, 
which  in  a  town  case  is  presented  to  and  heard  by  the 
Insolvent  Debtors'  Court,  and  in  a  country  case  is  pre- 
sented to  the  same  court,  which  after  the  schedule  is 
filed  makes  an  order,  referring  such  petition  for  hear- 
ing by  a  county  court  judge.  The  prisoner  may, 
within  the  first  fourteen  days  of  his  confinement,  apply 
as  a  matter  of  right,  but  if  the  petition  be  longer  de- 
layed, it  can  be  tiled  only  by  leave  of  the  court  And, 
indeed,  any  creditor  who  has  charged  him  in  execution 
may,,  after  twenty- one  days  from  the  execution,  file  a 
petition  for  the  purpose  of  having  his  estate  dealt  with 
and  disposed  of  according  to  the  provisions  of  the 
insolvent  law.  Upon  the  petition  being  tiled,  a  vesting 
order  is  made,  whereby  all  his  property,  except  to  the 
amount  of  j£20,  is  vested-  in  the  provisional  assignee 
of  the  court,  and  by  the  subsequent  appointment  of 
the  creditors'  assignees  passes  to  the  latter  (without 
any  formal  conveyance),  with  certain  exceptions. 
This  vesting  order  continues  in  force  until  an  adjudi- 
cation, and  is  not  put  an  end  to  by  the  detaining 
creditor  discharging  the  insolvent  out  of  custody, 
though  the  effect  of  such  discharge  is  to  prevent  his 
being  heard  (Kernot  v.  Pettis,  17  Jur.  ^32,  over- 
ruling decision  of  Court  below).  In  the  meantime  the 
prisoner,  within  fourteen  days  after  the  vesting  order, 
must  deliver  into  the  court  a  schedule,  containing, 
among  other  particulars,  an  account  of  all  debts  due 
or  growing  due  from  him,  and  of  all  his  estate  and 
effects  in  possession,  reversion,  remainder,  or  expec- 
tancy, and  of  all  rights  and  powers  which  either  he  or 
any  "person  in  trust  for  him  is  entitled  to  exercise ; 
and  such  schedule  must  also  comprise  a  balance  sheet 
of  his  receipts  and  expenditure ;  and  when  subscribed 
by  him,  be  filed  in  the  court,  together  with  all  books, 
deeds,  and  writings  relating  to  the  prisoner's  estate. 
It  must  be  a  full,  true,  and  perfect  account  of  that 
estate ;  and  if  any  part  of  it  is  fraudulently  omitted, 
the  prisoner  swearing  to  the  truth  of  the  schedule,  as 
hereafter  mentioned,  not  only  incurs  the  penalties  of 
perjury,  but  is  liable  to  imprisonment  with  bard  labour 
for  thiee  years.  At  the  hearing,  either  before  the 
court  in  London,  or  by  a  county  court  judge  in  the 
country,  any  creditor  (if  due  notice  have  been  given) 
may  oppose  his  discharge.  The  court,  on  the  pri- 
soner's swearing  to  the  troth  of  his  schedule,  and 
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executing  a  warrant  of  attorney  authorising  a  judgment 
to  be  entered  up  against  him  m  favour  of  the  assignee, 
may.  adjudge  him  to  be  discharged  from  custody. 
This  adjudication  extends  to  all  debts  and  sums  of 
money  due,  or  claimed  to  be  due  at  the  time  of 
making  the  Testing  order,  to  the  several  persons  named 
in  the  schedule  as  creditors,  or  claiming  to  be  creditors 
for  the  same  respectively,  or  for  which  they  shall  have 
given  credit  before  the  time  of  the  vesting  order,  and 
extends  not  only  to  moneys  actually  due,  but  to  those 
payable  in  future  by  way  of  annuity  or  otherwise,  and 
also  to  the  claims  of  all  other  persons  not  known  to 
the  prisoner  at  the  time  of  the  adjudication,  who  may 
be  indorsees  or  holders  of  any  negotiable  security  set 
forth  in  the  schedule.  In  point  of  time,  the  adjudi- 
cation directs  either  a  discharge  forthwith,  or  at  a 
future  period,  the  length  of  which  varies  according  to 
circumstances. 

Different  effect  of  bankruptcy  and  insolvency  as  to 
future  property. — In  bankruptcy,  the  effect  of  the 
certificate  is  to  discharge  Jhe  bankrupt's  person  and 
future  property,  whereas  in  insolvency  the  discharge 
only  extends  to  protect  his  person,  leaving  his  future 
acquired  property  liable,  through  the  medium  of  the 
judgment  on  the  warrant  of  attorney.  This  is  the 
great  distinction  between  bankruptcy  and  insolvency. 
The  Insolvent  Court  will  order  execution  to  be  taken 
out  upon  the  warrant  of  attorney  executed  by  an  In- 
solvent before  adjudication  at  any  time  when  it  appears 
to  the  satisfaction  of  the  court  that  such  prisoner  is 
of  ability  to  pay,  and  when  there  is  no  creditors'  as- 
signee, any  creditor  may  use  the  name  of  the  provi- 
sional assignee  in  making  the  application  to  the  court, 
unless  the  latter  objects.  The  court  will  consider  the 
whole  of  the  facts  of  each  particular  case,  and  order 
such  a  sum. to  be  set  aside  for  the  creditors  as  may 
appear  reasonable  (re  Blake,  14  Law  Tim.  226;. 

Heport  of  commissioners  on  the  differences  between 
the  bankruptcy  and  insolvency  laws. — We  will  conclude 
this  short  sketch  of  the  proceedings  by  an  insolvent 
debtor,  to  obtain  his  discharge,  by  two  or  three 
extracts  from  a  report  made  in  1840  by  com- 
missioners appointed  to  enquire  into  the  bankruptcy 
smd  insolvency  laws,  which  will  explain  better 
than  we  have  been  able  to  do,  the  distinctions  be- 
tween a  discharge  obtained  through  the  insol- 
vent court  or  the  county  courts,  and  one  obtained 
through  the  bankruptcy  court  "  The  law  relating  to 
bankrupts  is  confined  to  traders  under  certain  condi- 
tions. The  law  relating  to  insolvent  debtors  is  appli- 
cable only  to  debtors,  (whether  traders  or  non-traders), 
who  have  undergone  a  certain  imprisonment.  The 
immediate  object  of  the  bankrupt  law  ia  the  equal 
distribution  of  the  effects  of  traders  who  cannot  meet 
their  engagements :  its  ordinary  consequence  is,  the 
release  of  such  traders  from  all  future  liability  of  their 
persons  and  q/Ver-acquired  property.  The  object  of 
the  law  for  the  relief  of  insolvent  debtors  is  the  per- 
sonal discharge  of  honest  debtors,  prolonged  impri- 
sonment by  way  of  punishment  for  the  dishonest  and 
fraudulent,  and  a  fair  distribution  of  their  present 
effects  and  future  acquired  property  amongst  their 
creditors.  There  are  thus  two  systems  of  law  relating 
to  debtors  who  cannot  satisfy  the  demands  of  their  cre- 
ditors :  the  one  [•  e.  bankruptcy]  being  confined  to 
traders  comparatively  deeply  involved,  whom  it  pro- 


tects from  personal  restraint,  whilst  by  the  other  [t.*. 
insolvency]  those  who  have  contracted  debts  to  a 
smaller  amount  must  undergo  imprisonment ;  by  the  one 
[i.e.  bankruptcy]  the  debtor  obtains  an  absolute  re- 
lease, and  by  the  other  [t.e.  insolvency]  a  release  only 
of  his  person ;  by  the  one  [bankruptcy  1  prompt  and 
effectual  powers  for  the  collection,  the  discovery,  and 
the  seizure  of  property  are  afforded,  and  by  the  other 
[insolvency]  very  inefficient  means.  The  common 
law  commissioners  bear  testimony  to  the  injustice  of  the 
distinction  by  which  small  traders  are  excluded  from 
the  operation  of  the  bankrupt  law. 

They  say  "  that  imprisonment  in  the  case  of  a 
trader  is  inconsistent  with  the  spirit  and  policy  of  the 
bankrupt  laws,  and  that  it  cannot  but  be  regarded  as  a 
hardship  on  an  honest  and  industrious  tradesman,  who 
does  not  owe  debts  of  sufficient  magnitude  to  bring 
him  within  the  scope  of  the  bankrupt  laws,  that  he 
should  be  subject  to  imprisonment  until  the  absence 
of  fraud  shall  have  been  ascertained  by  examination 
and  inquiry,  whilst  another  [t.e.  the  bankrupt  J  merely 
because  he  is  more  deeply  in  debt,  should  enjoy  secu- 
rity from  imprisonment  unless  fraud  be  proved.  ^  It  is 
not  that  we  think  that  the  bankrupt  law  is  too  indul- 
gent in  this  respect,  but  that  the  distinction  made 
between  the  merchant  and  the  humble  trader,  in  al- 
lowing liberty  to  the  one,  and  taking  it  away  from  the 
other,  pending  inquiry,  on  a  presumption  that  the  one 
is  honest  and  the  other  fraudulent,  is  not  warranted  by 
any  principle  either  of  justice  or  expediency."  It  has 
been  taken  for  granted  that  those  who  generally  pass 
under  the  operation  of  the  Act  for  the  Relief  of  Insol- 
vent Debtors,  are  persons  not  being  traders,  who  have 
contracted  debts  from  improvidence,  and  that  those 
who  actually  come  under  the  operation  of  the  law  of 
bankruptcy  are  persons  who,  by  the  inevitable  vicissi- 
tudes of  mercantile  affairs,  are  reduced  to  a  state  of 
insolvency.  The  greater  proportion,  however,  of  those 
who  pass  through  the  Insolvent  Debtors'  Court  are  per- 
sons not  contemplated  by  the  Act  for  the  Relief  of  In- 
solvent Debtors,  but  are  persons  of  the  description 
contemplated  by  the  law  of  bankruptcy,  only  trading 
on  a  smaller  scale  than  those  who  are  usually  made 
bankrupt.  "  We  see  no  grounds,"  say  the  Bankruptcy 
Commission, "  for  supposing  that  debts  are  contracted 
more  improvidently  by  the  small,  than  by  the  more  ex- 
tensive traders.  We  find  that  about  two-thirds  of  the 
persons  who  petition  the  Insolvent  Debtors'  Court  for 
relief,  are  persons  who  come  within  the  law  of  bank- 
ruptcy, and  both  as  regards  their  own  protection  and 
the  remedies  of  their  creditors,  are  as  much  entitled 
to  be  brought  uuder  the  operation  of  that  law  as  the 
comparatively  ricber^rader." 

Petitioners  for  protection  from  arrest.— 5  %  6  Vict. 
c.  116.— 7  *  8  Vict.  c.  96.— 10  o>  11  Vict.  c.  102.— 
Another  portion  of  the  present  jurisdiction  of  the 
Insolvent  Debtors'  Court  in  town,  and  of  the  county 
courts  in  the  country,  is  that  which  relates  to  insol- 
vency petitioners,  or,  as  they  are  most  usually  termed, 
petitioners  for  protection.  This  jurisdiction  more 
nearly  approaches  in  character  that  of  the  bankruptcy 
court,  than  the  original  jurisdiction  by  petition  for  re- 
lief, of  which  we  have  given  the  above  short  sketch. 
Indeed,  this  jurisdiction,  so  far  from  being  one  origi- 
nally appertaining  to  the  Insolvent  Court,  formerly 
belonged  to  the  Bankruptcy  Court,  having  been  an- 
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nexed  to  that  court  by  the  5  &  6  Vict  c.  116;  but 
being  disannexed  therefrom,  and  transferred  to  the  In- 
solvent Court  in  town  cases,  and  to  the  county  courts 
in  country  cases,  by  the  10  &  11  Vict.  c.  102.  We 
shall  do  with  this  jurisdiction  in  protection  cases  as 
with  the  other  jurisdiction,  and  give  such  a  short 
statement  of  the  statutes  relating  thereto,  as  will 
suffice  to  show  the  reader  what  extent  of  business 
is  disposed  of  without  recourse  being  had  to  die 
bankruptcy  jurisdiction. 

The  5  Sf  6  Vict.  c.  116.— The  statute  originating 
protection  petitions. — As  above  observed,  the  statute 
which  originated  the  practice  of  petitioning  for  pro- 
tection from  arrest  was  the  5  &  6  Vict.  c.  116,  which 
provided  that  any  person,  not  being  a  trader  within 
the  meaning  of  the  statutes  in  force  relating  to  bank- 
rupts, or,  being  such  trader,  if  his  debts  amounted 
in  the  whole  to  less  than  .£300,  might,  by  giving 
notice  to  one-fourth  in  number  and  value  of  his  cre- 
ditors, present  his  petition  to  the  Court  of  Bankruptcy, 
or  any  commissioner's  court  in  the  country,  annexing 
a  schedule  of  his  debts  and  creditors'  names,  and  ob- 
serving certain  other  formalities  by  the  act  directed, 
among  which  may  be  reckoned  that  of  giving  notice 
twice  m  the  London  Gazette,  and  twice  in  a  country 
newspaper,  obtain  from  the  commissioner  of  the 
court  to  whom  his  petition  was  preferred,  a  protecting 
order,  renewable  from  time  to  time,  except  as  against 
a  judge's  order,  until  the  final  order  for  protection  and 
distribution  ;  and  the  commissioner  had  power  to  ex- 
amine the  petitioner,  and  any  creditor  or  witness,  upon 
oath ;  and,  if  it  appeared  that  the  allegations  in  the 
petition  and  the  matters  in  the  schedules  were  true, 
and  that  the  debts  were  not  contracted  by  fraud,  or 
without  having  at  the  time  of  becoming  indebted 
reasonable  assurance  of  being  able  to  pay  the  debts, 
or  under  any  other  dishonest  circumstances  therein 
set  forth,  such  commissioner  might  moke  a  final  order 
for  the  protection  of  the  petitioner's  person  from  all 
process,  and  for  vesting  his  estate  and  effects  in  an 
official  assignee  to  be  named  by  such  commissioner, 
together  with  an  assignee  to  be  chosen  by  the  ma- 
jority in  number  and  value  of  the  creditors,  and  might 
direct,  in  such  final  order,  some  allowance  to  be  made 
for  the  support  of  the  petitioner  out  of  his  estate  and 
effects  (sect.  4).  Upon  presenting  the  petition  to  the 
court,  as  before  mentioned,  all  the  estate  and  effects 
became  vested  in  the  official  assignee  chosen  by  the 
commissioner,  who  was  to  stand  possessed  of  the 
same  in  like  manner  as  official  assignees  hold  estates 
and  effects  under  the  statute  relating  to  bankrupts : 
and  by  sect.  7i  after  granting  the  final  order,  the 
whole  estate,  present  and  future,  as  well  real  as  per- 
sonal, wheresoever  it  might  be,  and  all  the  effects  and 
other  the  credits  of  the  petitioner,  became  absolutely 
vested  in  the  official  assignee  and  creditors'  assignee, 
without  any  deed  or  conveyance,  as  fully  as  if  the  pe- 
titioner had  been  made  a  bankrupt,  and  they  had  been 
assignees  under  his  fiat ;  and  they  were  entitled  to  claim 
from  the  petitioner,  at  any  time  after  the  final  order, 
any  estate  and  effects  acquired  by  him  at  any  time 
slier  such  order  was  made,  but  they  were  not  to  take 
possession  without  the  order  of  the  Court  of  Review 
(sect.  9.) 

Amendment  of  5  *  6  Vict  e.  116,  by  the  7  *  8 
Vict.  m.  96.— The  7  &  8  Vict.  c.  96,  was  pawed  to 


(amend  the  foregoing  act  of  the  5  &  6  Vict.  c.  116, 
and  to  assimilate  its  provisions  respecting  insolvency 
to  the  law  of  bankruptcy.  It  allowed  a  petition  for 
protection  to  be  presented  to  any  court  or  district 
court  of  bankruptcy  within  the  district  of  which  the 
petitioner  had  resided  twelve  calendar  months,  without 
any  notice  whatever  being  given  to  any  creditor,  or  in 
the  London  Oamette,  or  any  newspaper.  And  it  ex- 
tended to  the  case  of  a  petitioner  being  a  prisoner,  who 
was  thereby  enabled  to  petition,  not  only  for  protec- 
tion from  process,  but  also  from  being  detained  in 
prison,  for  any  debt  mentioned  in  his  schedule.  After 
the  petition  was  tiled,  the  court  was  empowered  to  admi- 
nister the  insolvent's  property  and  effects  in  the  same 
manner  as  the  estate  of  a  bankrupt  is  administered ; 
and  the  commissioner  had  the  like  power  and  autho- 
rity touching  the  seizure  of  the  property  of  the  peti- 
tioner, and  the  examination  of  him  and  other  persons, 
and  the  production  of  books,  papers,  &c.,  as  under  a 
fiat  in  bankruptcy. 

As  to  the  effect  of  this  and  the  previous  statute  for 
the  protecting  the  petitioner  thereunder,  it  is  now  set- 
tled, after  .some  contrariety  of  opinion  among  the 
courts,  thai  a  final  order  for  protection  under  the  7  & 
8  Vict  c.  96,  has  the  same  effect  as  a  final  order  for 
protection  and  distribution  under  the  5  &  6  Vict.  c. 
116,  that  is,  it  is  not  a  mere  protection  to  the  person 
of  the  insolvent,  but  is  an  absolute  bar  to  all  actions 
for  the  debts  as  to  which  it  is  a  protection,  and  may  be 
pleaded  in  bar  as  such  under  the  10th  section  of  the 
last-mentioned  act  (Jacobs  v.  Hyde,  12  Jur.  565 ;  S.C. 
17  Law  Journ.,  N.  S.,  Exch.  249;  Platel  v.  Bevell, 
ibid.).  In  these  cases  it  was  also  decided  that  under 
the  7  &  8  Vict.  c.  96,  all  the  present  and  future  estate' 
of  an  insolvent  petitioner  which  shall  come  to  him 
before  final  order,  is  vested  in  the  assignees,  and  any 
subsequently  acquired  property  is  left  to  be  dealt  with 
under  the  5  &  6  Vict,  c  116,  8.  9,  which  provides  that 
the  assignees  must  file  a  claim  in  order  to  take  after- 
acquired  effects,  and  cannot  take  possession"  but  by  an 
order  from  the  commissioner,  &c  It  has  also  been 
decided  that  where  a  petitioner,  arrested  on  a  ca.  sa.t 
obtains  an  interim  order,  and  is  thereupon  released, 
but  his  petition  is  afterwards  dismissed,  the  execution 
creditor  may  issue  another  ca.  sa.9  and  again  take  de- 
fendant, or  the  petitioner  might  have  been  remanded 
back  to  custody,  although  he  was  not  in  custody  at  the 
time  of  the  dismissal  of  his  petition  (Parker  v.  Bailey, 
5  Dowl.  and  L.  296 ;  S.  C,  2  Bail  Cas.  Rep.  161;  12 
Jur.  15;  17  Law  Journ.,  N.  S.,  Q.  B.  45). 

The  jurisdiction  in  protection  cases  trans/erred  to 
Insolvent  Court,  10  $"  11  Vict.  e.  102.— We  come 
now  to  speak  of  the  10  &  11  Vict.  c.  102.  The  main 
object  of  this  statute  is  to  abolish  the  Court  of  Re- 
view, and  to  transfer  the  jurisdiction  theretofore  exer- 
cised by  courts  of  bankruptcy  in  insolvency  or  pro- 
tection petitions  to  the  Insolvent  Debtors'  Court,  and 
to  the  county  courts,  and  also  to  abolish  the  insolvent 
courts  circuits,  and  to  transfer  the  country  insolvency 
jurisdiction  to  the  county  courts.  Sect.  4,  transfers 
the  jurisdiction  given  to  the  Court  of  Bankruptcy  and 
district  courts  of  bankruptcy,  and  to  the  commis- 
sioners thereof,  in  matters  of  insolvency,  by  the  5  &  6 
Vict.  c.  1 16,  the  7  &  8  Vict.  c.  96,  and  the  8  &  9  Vict, 
c.  127  (which  latter  act  is  noticed  infra),  to  the  Insol- 
vent Debtors9  Court,  and  to  the  county  courts  oonsti- 
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tutcd  under  9  &  10  Vict.  c.  95.  By  sect.  5,  4n  the 
Insolvent  Debtors*  Court,  the  provisional  assignee,  and 
in  the  county  courts  the  clerk  of  each  court,  acts  as 
the  official  assignee  of  the  estate  and  effects  of  the 
insolvent  petitioner.  The  clerks  of  the  county  courts 
act  as  registrars,  and  the  bailiffs  thereof  as  messengers. 
By  sect.  6,  the  jurisdiction  of  the  Insolvent  Court, 
"  in  all  matters  of  insolvency  and  debt  under  the  afore- 
said acts."  is  confined  to  insolvents  or  debtors  having 
resideil  "for  six  calendar  months  next  immediately 
preceding  the  time  of  tiling  petition,  or  of  the  suing 
out  of  any  summons  within  any  pariah,  the  distance 
whereof,  as  measured  by  the  nearest  highway  from 
the  (ieneral  Post-office  in  London  to  the  parish  church 
of  such  parish  shall  not  exceed  twenty  miles  "  The 
county  courts  have  jurisdiction  in  all  cases  where  the 
insolvent  or  defendant  shall  have  resided  elsewhere, 
and  shall  have  resided  for  six  calendar  months  preced- 
ing the  ••etition  or  summons.  If  the  insolvent  have 
not  resided  in  any  one  place  for  the  six  calendar  months 
nrior  to  petition*  &c  ,  then  (s  8)  he  must  petition  the 
Insolvent  Court,  who  may  act  or  may  remit  it  to  any 
c-mnty  court  By  sect.  /,  the  5  &  6  Vict,  c  116,  and 
7  &S  Vict  c.  96,  are  to  apply  to  petitioners,  though 
not  in  prison. 

BANKRUPTCY   STATUTES. 

Having  thus  seen  what  the  jurisdiction  in  Insolvency 
is,  and  how  it  is  distinguishable  from  the  Bankruptcy 
jurisdiction,  we  now  turn  to  the  latter  subject.  Be- 
fore, however,  entering  on  the  practical  part  of  bank- 
ruptcy, it  will  be  desirable  to  glance  at  tne  numerous 
statutes  which  have  in  recent  times  been  passed  with 
a  view  to  "  amend'*  the  Law  of  Bankruptcy.  This  is 
really  a  most  necessary  proceeding,  for  without  such 
assistance  it  would  be  quite  bewildering  to  those  who 
have  (as  what  practitioners  have  not  occasionally  so 
to  do  ?)  to  turn  their  views  back  to  the  state  of  the 
law  piior  to  the  last  Consolidation  Act. 

Eurly  bankruptcy  acts  —The  earliest  statute  relat- 
ing to  English  bankrupts  was  the  34  &  35  Hen  8, 
c.  4,  which  was  altered  by  various  other  acts,  the 
mention  of  which  is  quite  unnecessary,  as  the  whole  of 
them,  including  the  stat.  of  Hen.  8,  were  repealed  bv 
the  6  Geo.  4,  c.  16. 

6  Geo.  4,  c.  16  —This  was  a  consolidation  act.  with 
many  new  provisions,  and  until  the  new  Consolidation 
Act  (1-2  &  13  Viet  c  106)  it  was  known  as  the  Bank- 
ruptcy Act.  Previously  to  its  repeal,  it  had  been 
amended  by  the  several  statutes  hereafter  mentioned. 
This  act,  which  was  prepared  under  the  auspices  of 
Lord  Kldon,  came  into  operation  on  the  1st  day  of 
Sept.,  1825,  and  remained  in  force  until  the  10th  of 
Oct.,  1849,  after  which  day  it  is  repealed  entirely  by 
the  12  &  13  Vict,  c  106.  However,  a  great  many  of 
its  provisions  are  there  re-enacted  vtrbutim,  or  with 
some  very  slight  variations. 

The  alterations  in  the  bunkrvptcy  law  introduced  by 
the  1  Sf  2  Hi//.  4,  c  66— '1  his  statute,  which  was 
Lord  Brougham's  first  production  in  this  department 
of  the  law.  effected  great  alteration  in  the  constitution 
of  the  judicial  power  in  bankruplcy.  It  entirely  re- 
moved the  ;»rtm/'rgjurisriiction  in  cases  of  bankruptcy 
Cxcept  the  ministerial  act  of  issuing  a  fiat  to  found 
futher  proceedings),  from  the  Court  of  Char.ccry  to  a  I 
new  couit,  termed  the  Court  of  Bankruptcy.  "  This  I 


court  consisted  of  a  Chief  Judge,  and  three  other 
judges,  who  together  constituted  that  too  well  known 
and  unfortunate  court  called  the  Court  of  Review,  and 
six  barristers,  called  Commissioners  of  the  Court  of 
Bankruptcy.  By  this  act  the  old  method  of  appoint- 
ing Commissioners  of  Bankruptcy  by  a  commission 
from  the  Lord  Chancellor  was  abolished,  and  the 
judges  on  their  circuits  were,  by  the  direction  of  the 
Lord  Chancellor,  to  return  to  him  the  names  of  so 
manv  barristers,  solicitors,  and  attorneys,  practising  in 
the  different  counties,  as  he  should  require,  and  the 
fiats  not  directed  to  the  Court  of  Bankruptcy  in  London 
were  to  be  directed  to  one  or  more  of  the  persons  so 
returned  to  act  as  commissioners  of  bankrupt.  Un- 
der this  act,  the  mode  of  working  bankruptcies  in  the 
country  (for  London  was,  as  above  stated,  provided 
with  commissioners  constituting  a  portion  of  the  Court 
of  Bankruptcy),  was  as  follows: — One  hundred  and 
forty  separate  lists  of  commissioners  (each  list  con- 
taining the  names  of  two  barristers  and  three  solicitors) 
were  appointed  by  the  Lord  Chancellor  (the  judges 
having,  as  above  stated,  the  nomination),  to  act  in  132 
different  cities  and  towns  throughout  England  and 
Wales  (exclusive,  of  course,  of  London),  and  the  fats 
were  directed  to  the  commissioners  in  whose  district 
the  trader  resided.  This  method  of  appointing  coun- 
try commissioners,  and  of  working  a  country  bank- 
ruptcy, has  in  its  turn  been  superseded,  as  we  shall 
presently  see,  by  the  5  &  6  Vict.  c.  122,  which  pro- 
vided for  the  creation  of  permanent  district  bankruptcy 
courts,  'lhe  above  act  of  the  1  &  2  Will.  4.  c.  56, 
reserved  an  appeal  from  the  judges  of  the  Court  of 
Review  to  the  Lord  Chancellor,  as  to  matters  of  law 
and  equity,  and  questions  of  evidence.  This  act  is 
also  noticeable,  as  having  substituted  a  fat  (now 
abolished)  for  the  old  designation  of  a  commission  of 
bankruptcy.  It  also  first  established  official  assignees, 
confined,  however,  to  town  fiats.  This  act  came  into 
operation  on  the  20th  day  of  Oct.  1831,  was  modified 
by  the  statutes  presently  noticed,  and  was  finally  re- 
pealed by  the  12  &  13  Vict.  c.  106,  except  as  to  the 
appointment,  duties,  and  disabilities.  &c  ,  of  the  town 
commissioners,  registrars,  and  official  assignees. 

3  4*  4  Will.  4,  c  47.— This  act  was  passed  to  give 
further  power  to  the  judges  of  the  Court  of  Bankruptcy 
{i.e.,  to  that  portion  of  the  Court  of  Bankruptcy  con- 
stituting the  now  abolished  Court  of  Review),  and  to 
direct  the  times  of  sitting  of  the  judges  and  commis- 
sioners of  the  Court  of  Bankruptcy.  The  whole  of  it 
is  abolished  by  the  12  &  13  Vict.  c.  106. 

5  $■  6  Will.  4,  c.  29.  -  The  Court  of  Review  abolished. 
—This  act  reduced  the  Judges  of  the  C  ourt  of  Review 
to  three.  By  the  5  &  6  Vict.  c.  122,  s.  64.  one  judge 
alone  might  form  the  court ;  and  by  the  10  &  1 1  Vict, 
c.  102,  the  Court  of  Review  was  abolished,  and  its 
jurisdiction,  powers,  &c,  were  transferred  to  the  Vicc- 
Cbancellor  sitting  in  bankruptcy.  And  finally  (wc 
suppose  it  may  at  last  be  so  said),  this  jurisdiction 
was,  by  the  14  &  15  Vict,  c  83,  s.  7,  transferred  to  the 
Court  of  Appeal  in  Chancery,  composed  of  the  Loid 
Chancellor  and  the  two  Lords  Justices. 

1  Sf  2  Vict.  c.  HO.— New  acts  rf  bankruptcy  by 
non-payment. — This  statute  related  chiefly  to  arrests 
and  the  relief  of  insolvent  debtors,  but  it  contained 
provisions  (s.  8)  for  making  a  trader  a  bankrupt,  if 
upon  the  filing  of  an  affidavit  of  debt  and  notice 
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requiring  payment,  he  did  not  pay.  compound,  or 
secure  the  debt.  These  provisions  of  the  statute  were 
in  effect  superseded  by  the  more  eligible  provisions  of 
the  5  &  6  Vict.  c.  122.  s.  11,  though  there  was  no  ac- 
tual repeal  (see  re  Cheese,  12  Law  Journ.,  N.  S., 
Bankr.  33).  The  provisions  of  the  1  &  2  Vict.  c.  1 10, 
s.  8.  and  the  5  &  6  Vict.  c.  122,  s.  11,  are  by  the  12 
&  13  Vict.  c.  106  repealed. 

2  Viet.  e.  11. — Protection  to  purchasers,  flrc— This 
act  relates  to  the  registry  of  judgments,  &c,  and, 
among  other  matters,  gives  protection  to  purchasers 
against  secret  acts  of  bankrupts  and  fiats  in  bank- 
ruptcy. It  is  repealed  so  far  as  relates  to  this  protec- 
tion, by  the  11  &  12  Vict.  c.  106. 

2  4"  3  Vict.  c.  29. — Protection  to  purchasers,  Sf-c  — 
This  was  an  act  for  the  better  protection  of  parties 
dealing  with  persons  liable  to  the  Rankrupt  laws,  and 
extended  the  provisions  of  the  2  Vict.  c.  11,  but  it  is 
now  wholly  repealed  by  the  12  &  13  Vict.  c.  106. 

.  The  alterations  effected  by  the  5  $  6  Vict.  c.  122.— 
This  act  made  many  important  alterations  in  the 
Bankruptcy  law  and  practice.  In  particular,  it  pro- 
vided for  the  establishment  of  district  courts  of  bank- 
ruptcy in  the  country,  and  created  official  assignees  in 
country  fiats.  It  also  enabled,  for  the  first  time,  a 
debtor  to  issue  a  fiat  against  himself,  and  took  away 
from  the  creditors  the  power  of  granting  or  withhold- 
ing the  bankrupt's  certificate,  vesting  that  power  in 
the  commissioner.  The  requisite  amount  of  the  peti- 
tioning creditor's  debt  was  decreased,  and  several  sorts 
of  traders  who  were  before  exempt  from  the  operation 
of  the  Bankrupt  laws,  as  not  being  considered  traders 
within  their  meaning,  were  brought  within  them.  The 
bankntpt  was  to  have  notice  of  the  adjudication  of 
bankruptcy  before  it  was  advertised,  but.  on  the  other 
hand,  the  period  for  disputing  the  Hat  was  much 
narrowed  This  act  is  by  the  12  &  13  Vict.  c.  I0(i 
repealed,  except  as  to  the  appointment,  &c  ,  of  country 
commissioners,  deputy  registrars,  and  official  assignees, 
and  except  as  to  retiring  annuities,  and  allowance  of 
travelling  expenses,  &c. 

7  4*  S  Vict.  c.  96. — This  is  an  act  to  amend  the  law 
of  insolvency,  bankruptcy,  and  execution.  We  have 
already  noticed  some  of  its  provisions.  It  is  repealed, 
so  far  as  relates  to  fiats  upon  the  trader's  own  petition, 
&c. 

8  &  9  Vict.  c.  102. — Declarations  by  bankrupt  and 
his  wife.— This  Act  substituted  a  declaration  by  the 
bankrupt,  or  his  wife,  in  lieu  of  an  oath.  It  is 
repealed  by  the  12  &  13  Vict.  c.  106,  so  far  as  relates 
to  England.  But  it' is  re-enacted  by  ss.  117,  118,  of 
same  act. 

8  &  9  Vict.  c.  127- — Summoning  judgment  debtors 
under  £20.— Effect  of  County  Courts  Act  on  — 
This  statute  was  occasioned  by  what  wc  are  fully 
justified  in  denominating  the  iniquitous  provisions  in 
sees.  57  &  58  of  the  7  «  8  Vict.  c.  96,  by  which  per- 
sons then  in  custody  on  executions  for  less  than  £20. 
were  liberated,  and  it  was  provided  that  for  the  future 
debtors  against  whom  judgments  were  had  for  debts 
less  than  £20  should  not  be  imprisoned,  but  their 
property  only  should  be  liable.  This  was  really 
the*  cause  of  the  passing  of  the  New  County  Courts 
Bill— the  public,  indignant  at  such  a  state  of  the  law, 
eagerly  accepting  any  measure  which  promised  some 
security  against  the  spoliation  which  was,  under  the 


sanction  of  an  act  of  Parliament,  being  practised  upon 
them.  (See,  for  a  fair  statement  of  the  results  of  the 
above  provision,  2  Penny  Cyclop.  Supp.  pp.  87 — 89). 
So  loud  were  the  complaints  against  an  enactment 
which  "  encouraged  fraud  and  a  fraudulent  system 
of  trade,"  that  nothing  less  than  the  establishing 
of  these  courts  would  satisfy  the  public,  for  the 
remedy  attempted  by  the  above  act  by  no  means  met 
the  evil  complained  of.  The  8  &  9  Vict.  c.  107, 
which  purports  to  be  "  for  better  securing  the  pay- 
ment of  small  debts,"  begins  by  declaring  "  that  it'is 
expedient  and  just  to  give  creditors  a  further  remedy 
for  the  recovery  of  debts  due  to  them,"  and  then 
proceeds  to  provide,  "  that,  if  any  person  be  indebted 
to  any  other  in  a  sum  not  exceeding  £ 20,  besides 
costs  of  suit,  by  force  of  any  judgment  obtained,  or  of 
any  order  for  payment  thereof,  or  of  any  costs  in  any 
court,  which  judgment  or  order  shall  have  been  ob- 
tained from  any  court  of  competent  jurisdiction  in 
England,  the  creditor  may  summon  his  debtor  before 
a  Commissioner  of  Bankrupts,  or  court  of  requests  or 
conscience,  or  inferior  court  of  record  for  the  recovery 
of  debts,  or  other  court  for  the  recovery  of  small 
debts,  within  the  jurisdiction  of  which  such  debtor 
shall  reside  or  be."  As  we  have  already  seen,  in 
speaking  of  the  jurisdiction  of  the  Insolvent  Court 
over  petitioners  for  protection,  the  jurisdiction  of  a 
Commissioner  of  Bankrupts  under  this  act  has  been, 
by  the  10  &  11  Vict.  c.  102,  transferred  to  the  In- 
solvent Debtors'  Court,  in  London,  and  to  the  county 
court  judges. 

Effect  of  the  County  Courts  Act  on  the  8  $  9  Vict, 
c.  127.— This  statute  is  now  rarely  acted  on,  for  the 
County  Courts  Act  '9  &  10  Vict  c.  95),  after  repeal- 
ing (?.'  6)  the  provisions  of  the  8  &  9  Vict.  c.  127,  so 
far  as  the  same  affect  the  jurisdiction  of  the  county 
courts  or  give  jurisdiction  to  any  court,  or  to  any 
Commissioner  of  the  Court  of  Bankruptcy  with  re- 
spect to  judgments  or  orders  obtained  in  the  county 
court,  empowers  a  party  who  has  got  an  unsatisfied 
judgment  or  order  in  any  court  held  by  virtue  of  that 
act  or  under  any  act  repealed  thereby,  tor  the  pnyment 
of  any  debt  or  damages  or  costs  to  obtain  a  summons 
from  the  county  court,  within  the  limits  of  which  the 
other  party  may  then  dwell  or  carry  on  his  business, 
requiring  him  to  appear  to  answer  such  things  as  may 
be  named  in  such  summons.  As,  in  point  of  fact,  the 
couuty  courts  have  almost  exclusive  jurisdiction  in 
cases  left  within  the  above  statute,  few  cases  from  the 
superior  courts  are  brought  within  its  enactments. 

Joint- Stock  Companies  Winding-up  Acts,  Sfc. — 
There  are  several  statutes  relating  to  the  bankruptcy 
and  winding-up  of  joint-stock  companies.  They  are  the 
7  &  8  Vict.  c.  Ill ;  the  »  &  9  Vict.  c.  93;  the  9  & 
10  Vict  c.  28 ;  the  11  &  12  Vict.  c.  45  (called  "The 
Joint- Mock  Companies'  Winding-up  Act,  1848"); 
and  the  12  &  13  Vict-,  c.  108  (called  ••  The  Joint- 
Mock  Companies'  Winding-up  Amendment  Act, 
1849").  The  first  of  these  Acts  (the*  7  &  8  Vict., 
c.  11 1)  is  entitled  "  An  Act  for  facilitating  the  Wind- 
ing-up the  Affairs  of  Joint-Stock  Companies,'  unable 
to  meet  their  pecuniary  Engagements."  This  is 
affected  by  means  of  fiat  in  bankruptcy,  to  be  issued 
and  worked  in  the  same  manner  as  in  ordinary  cases 
of  bankruptcy,  substituting,  however,  an  officer  or 
member  of  the  company,  to  make  the  surrender,  &c. 


8 


THE  LAW  CHRONICLE. 


The  effect  of  the  last  two  acts  above-mentioned  is  to 
transfer  the  winding-up  of  joint-stock  companies  to 
the  Court  of  Chancery,  under  the  administration  of  a 
Master.  We  may  remark  that  by  sec.  4  of  the  12  & 
13  Vict.  c.  106,  it  is  provided  that  nothing  therein 
contained  shall  affect  the  provisions  of  "  The  Joint- 
Stock  Companies  Winding-up  Act,  1348"  (the  11  &  12 
Vict.,  c.  45),  or  any  of  the  Acts  therein  recited,  or  of 
any  Act  amending  such  act  (the  12  &  13  Vict. 
c  108),  except  so  rar  as  regards  the  abolition  of  the 
fiat  in  bankruptcy,  and  the  substitution  of  a  petition 
for  adjudication  of  bankruptcy. 

11  &  12  Vict.  c.  102.—  Abolishing  Court  of  Review 
Petitions  for  Protection, — The  provisions  of  this  act, 
for  abolishing  the  Court  of  Review,  and  for  trans- 
ferring insolvency  petitions  to  the  Insolvent  Debtors' 
Court,  and  to  the  county  courts,  &c,  have  been  before 
noticed, 

11  &  12  Vict.c.  21.— Insolvents  in  India.— This  is 
an  act  to  consolidate  and  amend  the  laws  relating  to 
insolvent  debtors  in  India ;  and  by  sec.  75  of  12  & 
13  Vict»c  106,  the  filing  of  a  petition  under  such  first 
act  by  any  trader,  is  to  be  an  act  of  bankruptcy. 

1 1  &  12  Vict  c.  86.— Discharge  of  bankrupt— This 
is  an  act  empowering  the  Commissioners  of  the  Court 
of  Bankruptcy  to  order  the  release  of  a  bankrupt  from 
prison,  when  he  is  detained  for  debt  after  protection 
on  his  surrender,  or  where  his  last  examination  has 
been  adjourned  sine  die,  &c.  and  he  shall  be  in  execu- 
tion at  the  suit  of  a  creditor  who  might  have  proved. 
The  whole  of  this  act  is  repealed  by  the  12  &  13  Vict., 
c.  106.    See  sees.  257—259. 

14  &  15  Vict  c.  52. — Arrest  of  absconding  debtors. 
By  this  act  country  commissioners  of  bankruptcy 
and  judges  of  the  county  courts  may,  on  due  proof 
of  a  debt  of  j£20,  and  that  there  is  probable  belief  that 
the  debtor,  unless  apprehended,  is  about  to  quit  Eng- 
land with  intent  to  avoid  or  delay  the  creditor,  or  to 
remain  a  long  time  out  of  the  jurisdiction,  grant  a 
warrant  to  the  messenger  of  the  Court  of  Bankruptcy 
or  high  bailiff  of  the  county  court,  authorising  such- 
messenger  or  bailiff,  within  seven  days  after  the  date 
of  the  warrant,  to  arrest  such  debtor.  A  writ  of  capias 
must  be  afterward  §  issued,  and  also,  if  not  already 
done,  a  writ  of  summons. 

15  &  16  Vict  c.  17.— Secretary  of  Bankrupts- 
Chief  Registrar—  Clerk  of  Inrolments.—Ky  this  act  the 
office  of  the  Lord  Chancellor's  Secretary  of  Bankrupts 
is  abolished,  and  all  the  duties  of  that  functionary  are 
transferred  to  the  Chief  Registrar  of  the  Court  of 
Bankruptcy.  All  declarations  of  insolvency  and 
minutes  of  resolutions  required  to  be  filed  in  the  office 
of  the  Lord  Chancellor's  Secretary  of  Bankrupts  are 
to  be  filed  in  the  office  of  the  Chief  Registrar  of  the 
Court  of  Bankruptcy.  The  office  of  Clerk  of  the 
Inrolments  in  Bankruptcy  is  abolished,  and  the  duties 
transferred  to  the  Chief  Registrar. 

16  &  17  We/  e  81.—  Registrar  of  Meetings.— This 
is  an  act  to  reduce  the  salary  and  emoluments  of  the 
Registrar  of  Meetings  of  the  Court  of  Bankruptcy. 

The  last  t'iree  acts  are  posterior  in  date  to  the 
consolidation  act,  but  are  here  introduced  as  specimens 
of  bit-by-bit  legislation  on  bankruptcy.  This  will 
enable  us  to  commence  in  our  next  with  the  Con- 
solidation Act- 


SUMMARY  OF  DECISIONS. 


It  is  purposed  under  this  title  to  state  the  various 
reported  decisions,  giving,  not  merely  the  incomplete 
marginal  notes,  as  the  ordinary  digests  do,  but  making 
each  decision  complete  and  intelligible  in  itself,  which 
is  rarely  the  case  with  the  reporters'  marginal  notes. 
The  reporters  naturally  expect  the  reader  to  peruse 
the  case  itself,  and  so  they  are  not  bound  to  make  a 
complete  andnntelligible  note,  but  he  who  would  make 
a  proper  digest  of  the  cases  must  do  more  than  copy 
out  the  marginal  notes.  It  is  strange  that  none  of  the 
many  digests  make  any  pretence  to  this,  because  it 
must  be  obvious  that  it  is  calculated  to  be  most 
useful.  We  hope,  in  time,  to  make  the  "  Summary" 
much  more  perfect  than  it  is  at  present,  for  we  are 
conscious  that  it  is  capable  of  vet  rurther  improvement 
by  additional  labour,  but  the  tact  is,  that  our  arrange- 
ments are  not  yet  so  complete  as  we  hope  soon  to 
make  them. 

When  it  is  considered  what  numbers  of  reports  of 
all  kinds  there  are,  some  well,  many  indif- 
ferently, and  the  greater  number  very  badly  done,  it 
must  be  obvious  how  useful,  it  might  be  said,  indis- 
pensable, a  good  digest  or  summary  must  be.  We 
venture  to  say  that  the  majority  of  the  Profession  are 
utterly  unaware  of  the  existence  of  a  great  number  of 
the  reports,  except  perhaps  through  the  medium  of 
some  so-called  digest  Indeed,  it  is  utterly  impossible 
for  any  practitioner  to  read  and  understand  all  the 
reports  :  the  busy  man  has  not  the  time :  the  unem- 
ployed man  has  not  the  courage  to  wade  through  so 
many  dreary  pages  of  matter.  There  can"  be  little 
doubt  that  in  time  the  over-supply  will  bring  its  own 
remedy.  We  purpose,  shortly,  to  notice  in  detail  the 
various  reports,  and  to  endeavour  to  point  out  their 
merits  or  demerits,  which  we  think  will  be  acceptable 
to  our  readers.  The  abbreviations  of  the  titles  of 
the  reports  used  in  the  following  summary  will  also  be 
explained,  though,  as  wc  have  now  given  them  pretty 
fully,  there  cannot,  even  without  such  information,  be 
much  difficulty  in  understanding  to  what  reports  re- 
ference is  made. 


CONVEYANCING    AND     EQUITY. 

ANNUITY.— i^ora'onmenf,  4*5  WilL  c.  22. 
—No  successive  interests  in  the  annuity. — By  sec. 
2  of  the  4  &  5  Will.  4,  c.  22,  annuities  and 
other  periodical  payments  coming  due  under  any 
instrument,  are,  at  the  death  of  the  person  in- 
terested, or  on  any  other  determination  of  his 
interest,  apportionable ;  and  his  personal  representa- 
tives or  assigns  are  entitled  to  an  apportioned  part. 
It  has  been  contended  that  the  provisions  of  the  act 
do  not  apply  where  the  case  is  such  that  the  interest 
of  the  legatee  terminates  on  his  death,  but  only 
where  that  interest  is  afterwards  specifically  continued 
to  another  party.  But  V.  C.  Kmdersley  refused  to 
adopt  this  construction.  Thus,  where  it  appeared  that 
a  testator  bequeathed  an  annuity  of  j£150  to  H .  D. 
for  her  life,  and  by  an  order  of  this  court  the  first 
payment  on  account  was  directed  to  be  made  at  the 
end  of  one  year  from  the  death  of  the  testator,  but 
H.  D.  died  eight  days  before  such  time  of  payment 
arrived.    V.  C.  Kindersley  held,  that  the  annuity  was 
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apportionable  under  the  above-mentioned  Act,  and 
that  it  was  not  necessary  to  provide  in  terms  for  any 
subsequent  payment  of  the  annuity  after  the  legatee's 
death  to  any  other  person,  in  order  to  bring  the  case 
within  the  Apportionment  Act.  Trimmer  v.  Dauby , 
23  Law  Tim.  Rep.  125. 

ANNUITY.-- Apportionment,  4*5  Will.  4,  c.  22. 
— A  testator  bequeathed  an  annuity  of  £  150  to  H.  D. 
for  her  life,  and  by  an  order  of  this  court  the  first  pay- 
ment on  account  was  -directed  to  be  made  at  the  end 
of  one  year  from  the  death  of  the  testator,  but  H.  D. 
died  eight  days  before  such  time  of  payment  arrived; 
V.  C.  Sindersley  held,  that  the  annuity  was  appor* 
tionable  under  the  above-mentioned  act,  ,and  that  if 
was  not  necessary  to  provide  in  terms  for  any  subse- 
quent payment  of  the  annuity  after  the  legatee's  death 
to  any  other  person,  in  order  to  bring  the  case  within 
the  Apportionment  Act.  Trimmer  v.  Danby,  23  Law 
Tim.  Rep.  125. 

AGREEMENT.— Chose  in  action— Bight  of  as- 
signee to  join  assignor  as  co-plaintiff. — Power  in  an 
assignment  authorising  the  assignee  to  sue  in  the  name 
of  the  assignor :  held,  sufficient  to  justify  the  joining 
the  assignor  as  co-plaintiff  in  a  suit  instituted  upon 
the  subject-matter  of  the  deed,  and  the  court  dis- 
mised  an  application  on  the  part  of  the  assignor  to 
strike  out  his  name,  with  costs.  Rees  v.  Rees,  2  Eq. 
Rep.  234. 

ASSIGNMENT.— Chose  in  action— Right  of  as- 
signee to  join  assignor  as  co-plaintiff. — Power  in  an 
assignment  authorising  the  assignee  to  sue  in  the  name 
of  the  assignor :  HelcT,  sufficient  to  justify  the  joining 
the  assignor  as  co-plaintiff  in  a  suit  instituted  upon 
the  subject  matter  of  the  deed,  and  the  court  dismissed 
an  application  on  the  part  of  the  assignor  to  strike  out 
his  name,  with  costs.    Rees  v.  Rees.  2  Ea.  Rep.  234. 

CHARGE.— Marriage  settlement'— Charge  on  real 
estate — Merger. — A.  being  entitled  in  fee  to  real 
estates,  subject  to  a  trust  to  raise  j£6,000  for  B.,  and 
in  the  event  of  her  death  without  children,  for  A.  on 
his  marriage,  conveyed  the  estates  to  the  trustees  of 
his  marriage  settlement,  subject  to  the  trust  to  raise 
the  j£6,000  on  the  trusts  (in  the  will  creating  it) 
mentioned,  and  died  leaving  B.  On  B.'s  death  with- 
out children,  A.'s  representatives  filed  a  bill  to  esta- 
blish the  charge.*  The  court  held  that  the  charge  was 
and  directed  the  principal,  interest,  and 


costs  to  be  raised  by  a  sale  or  mortgage  of  the  real 
estate.    Johnson  v.   Webster,  2  Sm.  &  Gif.  136. 

DEVISE—  Gifts  to  children  and  their  issue,  by 
way  of  substitution — Children  dead  at  date  of  will-— 
Referential  bequest: — The  various  cases  of  gifts  and 
bequests  to  children,  with  clauses  of  substitution  of 
their  issue,  where  some  of  them  die  in  the  testator's 
lifetime,  resolve  themselves  into  two  classes  :  — 1.  If 
the  gift  be  to  children  living  at  a  definite  time,  and 
there  is  a  substituted  gift  to  the  issue,  all  the  children 
living  at  the  date  of  the  will  are  to  be  taken  into  the 
account,  whether  they  die  in  the  testator's  lifetime  or 
not ;  and  no  other  grand-children  but  these — that  is, 
children  of  children  dead  at  the  date  of  the 
will,— can  be  admitted  (Christopherson  v.  Navlor,  1 
Meriv.320;  Smith  v.  Smith,  8  Sim.  353;  Thorn- 
hill  v.  Thornhill,  4  Madd.  377).  2.  When  the  gift 
is  to  children  living  at  a  definite  period,  and  there 
is  a  distinct  gift  to  the  issue  of  all  children  dying 


before  that  time,  and  a  proviso  that  the  issue  shall 
take  only  their  parent's  share,  then,  notwithstanding 
the  proviso,  ana  that  the  children  who  are  dead  at 
the  date  of  the  will,  could  not  take  any  share,  all  the 
grandchildren  are  let  in  (Tytherleigh  v.  Harbin,  6  Sim. 
329 ;  Gaskell  v.  Holmes,  3  Hare,  433:  Ive  v.  King, 
16  Jut.  489).  The  ground  of  these  decisions  is,  that 
there  is  a  clear  gift  in  the  first  clause,  the  effect  of 
which  is  not  to  be  abrogated  by  a  subsequent  and 
somewhat  obscure  clause.  The  following  dcci  sion  was 
made  on  the  authority  of  the  latter  class  of  cases. 
Bequest  to  "  G.  and  her  issue,  and  in  defaiult  of 
issue  for  the  benefit  of  my  children  and  their  issue," 
by  reference  to  a  previous  bequest  to  E.  and  her 
issue,  "  and  in  default  of  issue  to  my  other  children/' 
The  referential  bequest  was  to  E.  and  her  issue,  with 
clause  of  survivorship  in  the  event  of  any  child  dying 
under  twenty-one.  "  And  in  case  there  shall  be  no 
child  of  E.  living  at  the  time  of  her  decease,  &c,  or 
being  any,  they  shall  all  die  under  twenty-one,  then 
unto  all  and  every  my  children  then  living,  and  the 
child  or  children  of  such  of  my  said  children  as  shall 
be  then  dead,  per  stirpes  in  equal  shares :"  held,  that 
the  children  of  a  child  who  was  deceased  at  the  date 
of  the  will  were  not  entitled.  Re  Thompson's  Trusts, 
2  Eq.  Rep.  236;  Week.  Rep.  1853-4,  p.  445. 

FEME  COVERT.— Equity  to  settlement— Residing 
out  of  England. — A  fund  m  court  belonging  to  a 
married  woman,  who  and  her  husband  were  both 
domiciled  in  Scotland,  was  ordered  to  be  paid  to  the 
assignee  of  the  husband,  without  requiring  the  consent 
of  the  wife,  upon  it  being  proved,  as  matter  of  fact  in 
the  cause,  that  by  the  law  of  Scotland  a  married 
woman  had  no  equity  to  a  settlement— McCormick  v. 
Garnet t,  18  Jur.  412. 

INFANT.  —  Advancement  —  Past  maintenance  — 
Capital. — Maintenance  has  been  given  in  many  in- 
stances out  of  the  capital  belonging  to  an  infant,  but 
not  past  maintenance.  If  the  income  is  not  sufficient 
to  maintain  the  infant,  an  application  ought  to  be 
made  to  the  court.  If  parties  expend  money  on  the 
maintenance  of  an  infant  without  the  sanction  of  the 
court,  they  do  so  on  their  own  responsibility ;  if  ap- 
plication is  made  for  reimbursement,  the  court  will,  in 
general,  direct  inquiries,  but  only  at  the  request  and 
expense  of  the  parties  asking  for  reimbursement. 
However,  in  the  following  case,  the- whole  of  a  small 
legacy  and  its  accumulations  were  paid  out  of  court  to 
the  solicitor  of  an  infant  who  had  no  other  property, 
upon  his  undertaking  to  apply  it  in  discharging  a  sum 
claimed  for  past  maintenance  and  for  a  prospective 
outfit,  and,  after  deducting  the  costs,  to  pay  any  re- 
maining balance  to  the  infant  at  majority.  In  te 
Welch,  23  Law  Journ.  Chanc.  344. 

INFANT. — Maintenance  and  education — Only  dur- 
ing infancy. — In  Knapp  v.  Noyes  (Ambler,  622), 
Lord  Camden  observed  that  maintenance  and  educa- 
tion are  confined  to  minority ;  and  though  there  may 
have  been  a  case  where,  under  the  word  "  education, 
the  provision  was  extended  after  twenty-one,  yet  that 
must  have  been  a  very  special  case,  and  contrary  to 
the  natural  sense  of  the  word.  With  this  agrees 
Badham  v.  Mee  (1  Russ  and  Myl.  631),  butinSoames 
v.  Martin  (10  Sim.  287)  Kilvington  v.  Gray  (10 
Sim.  287),  and  Pride  v.  Fooks  (2  Ucav.  430), 
the  provision  was  extended  beyond  infancy.    V.  C. 
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Wood,  after  commenting  on  these  authorities,  has  de- 
cided that  where  trusts  are  created  for  the  maintenance 
and  education  of  a  party,  they  are  confined  to  mino- 
rity.    Gardiner  v.  Barber,  23  Law  Times  Rep.  128. 

INTERPLEADER.— Stakeholder  —  Dispute  as  to 
amount. — The  principle  of  interpleader  is  that  the 
holder  of  a  fund  in  which  he  has  no  interest,  but 
which  is  claimed  by  two  other  parties,  shall  not  be 
harassed  by  claims  made  upon  him  by  the  adverse 
parties  who  threaten  to  sue  him  alone,  instead  of  pro- 
ceeding to  litigate  their  rights  between  themselves. 
But  a  party  is  not  entitled  to  interplead  where  he 
claims  an  interest,  or  does  not  admit  the  full  claim. 
Thus,  where  a  stakeholder  alleges  that  the  fund  in  his 
hands  is  less  than  one  of  the  claimants  asserts  to  be 
the  amount,  a  bill  of  interpleader  cannot  be  main- 
tained. Nor  where,  before  it  was  filed,  one  of  the 
claimants  had  informed  the  stakeholder  that  he  would 
file  a  bill  to  enforce  his  demand;  and  did,  in  fact,  file 
his  bill  on  the  same  day,  with  the  interpleader  bill, 
making  the  only  other  claimant,  and  the  stakeholder, 
parties.  Diplock  v.  Hammond. — The  Guurdians  of  the 
Poor  of  St.  Mary's,  Newington,  v.  Hammond,  2  Sm. 
and  Gif.  141. 

JUDGMENT.— Registry— Notice—Searching  re- 
gistry boohs. — When  a  judgment  has  been  registered, 
and  a  search  has  been  made  for  such  a  judgment,  the 
person  searching  must  be  considered  to  have  notice  of 
the  judgment,  though  it  is  not  shown  that  he  saw  the 
entry  in  the  registry  book.  Procter  v.  Cooper,  18 
Jur.  444. 

LEGACIES. — Direction  to  convert  realty — Devise 
to  executors — Legacies  charged  on  real  estate.— A>  tes- 
tatrix, by  her  will,  gave  her  real  and  personal  estate 
to  executors,  with  a  direction  to  convert  her  per- 
sonal estate  into  money,  and  to  pay  thereout  her  debts 
and  a  pecuniary  legacy  to  A.,  and  to  hold  the  entire 
residue  of  her  estate  in  trust  for  her  grand-children. 
By  a  codicil,  she  directed  the  trustees  acting  under 
such  will,  to  pay  additional  legacies.  The  personal 
estate  proving  insufficient  for  payment  of  the  debt* 
and  legacies :  Held,  that  the  legacies  were  a  charge  on 
the  real  estate,  the  jutl^e,  Sir  J .  Stuart,  V.C,  relying 
on  the  words  in  the  codicil,  "  the  trustees  acting  under 
my  will,"  as  indicating  the  same  persons  as  were  act- 
ing in  the  general  administration  of  the  testatrix's 
real  and  personal  estate,  and  not  merely  of  her  perso- 
nal estate.     Gallimore  v.  GUI,  2  Sm.  and  Gif.  158. 

MORTMAIN.— Establishment  of  school.— lt  I  have 
laid  down  the  rule  that  any  bequest,  tending  to  bring 
fresh  land  into  mortmain  is  void  (Trye  v.  Corp.  of 
Gloucester,  14  Beav.  173;  15  Jurist,  887);  and  V.  C. 
Kindersley  expressly  states  that  if  it  would  be  a  due 
execution  of  a  trust  to  buy  land  for  the  purpose  of 
erecting  a  school,  the  gift  is  void,"  per  J.  Homilly, 
M.R.  Gift  of  stock  "  for  the  establishment  of  a  cha- 
rity school :"  Held,  void,  as  pointing  to  a  permanent 
establishment  of  a  charity,  tor  which  purpose  it  is 
necessary  to  bring  land  into  mortmain.  Re  Clancy. 
16  Beav.  295. 

NUISANCE.— Injunction—  Proceedings  at  law 
directed  where  right,  %c,  in  contest — Perpetual  in- 
junction.— The  ordinary  rule  of  courts  of  equity,  where 
an  act  amounting  to  a  nuisance,  such  as  darkening 
ancient  lights,  is  complained  of,  is  that  as  the  plain- 
tiffs right  is  a  pure  legal  right,  if  the  right  is  in  con- 


troversy; if  the  title  of  the  plaintiff  is  controverted, 
not  in  general  to  grant  an  interim  injunction  till  the 
plaintiff  has  established  his  title  at  law,  but  if  the  cir- 
cumstances require  it,  to  grant  an  injunction  on  the 
terms  of  the  plaintiff  proceeding  to  a  speedy  trial ;  but 
where  neither  the  legal  ripht  nor  the  title  of  the  plain- 
tiff is  controverted,  there  is  no  need  to  put  the  plaintiff 
to  try  his  legal  right  at  law,  but  a  perpetual  injunction 
may,  at  the  hearing,  be  granted.  The  plaintiff  was  in 
the  enjoyment  of  ancient  lights.  There  had  been  a 
building  adjoining  his,  with  a  wall  alleged  to  have  been 
twelve  feet  high,  and  not  interfering  with  his  light. 
The  defendant  was  about  to  pull  down  the  ruins  of 
this  wall,  and  rebuild  it  thirty  feet  high,  which  he 
alleged  was  the  original  height.  The  plaintiff's  evi- 
dence as  to  the  original  height  was  more  precise  than 
the  defendant's.  Thedefendant  said  he  never  intended 
to  build  beyond  the  original  height.  The  plaintiff 
proved  that  he  threatened  to  build  much  beyond 
twelve  feet  An  injunction  had  been  obtained,  and 
the  defendant  never  moved  to  dissolve  it.  At  the 
hearing  a  decree  for  a  perpetual  injunction  was  granted 
without  requiring  the  plaintiff  to  try  his  right  at  law. 
Potts  v.  Levy,  2  Drewry,  272. 

SOLICITOR.— Negligence— Want  of  care  in  in- 
vesting clients' monies — Charging  for  disbursements — 
Principal  and  agent. — A.  placed  monies  in  the  hands 
of  her  solicitor,  who  acted  also  for  her  as  a  money 
scrivener,  undertaking  to  find  securities  for  her.  He 
placed  the  monies  out  on  insufficient  securities,  misre- 
presenting to  her  their  character :  Held,  that  as  against 
him,  if  living,  it  would  have  been,  and  as  against  his 
estate  after  his  death,  it  was  not,  a  matter  for  an  action 
for  negligence,  but  a  matter  of  account  between  prin- 
cipal and  agent,  and  the  client  had  a  right  to  reject 
the  charge  for  disbursements  on  the  insufficient  secu- 
rities.    Smith  v.  Pococke,  2  Drewrv,  197. 

SOLICI  rOR  —Settlement  of  costs  by  fixed  sum- 
No  bill  delivered — Agreement  to  give  up  papers — Spe* 
cific  performance. — The  settlement  of  a  solicitor's  bill 
of  costs  by  a  client,  for  a  fixed  sum,  payable  at  a  fu- 
ture time,  is  valid,  and  will  not  be  disturbed  by  a  court 
of  equity,  where  it  is  entered  into  bond  fide,  and  with 
full  knowledge  on  both  sides  of  the  circumstances 
under  which  the  arrangement  was  made.  A  solicitor 
having  papers  in  his  possession,  upon  which  he  had  a 
lien  for  certain  costs,  refused  to  deliver  them  up  to  his 
client  unless  he  executed  an  agreement  to  pay  him  a 
fixed  sum  of  money  in  settlement  of  his  bill,  in  the 
event  of  the  client  succeeding  in  a  suit  then  pending, 
No  bill  of  costs  was  asked  for  by  the  client,  nor  was 
any  given  by  the  solicitor.  The  client  executed  the 
agreement  with  knowledge  of  the  circumstances  and 
without  pressure.  In  a  suit  instituted  by  the  solicitor 
for  the  specific  performance  of  the  agreement,  it  was 
held  that  the  client  having  succeeded  in  his  claim,  and 
having  had  the  full  benefit  of  the  agreement,  it  was 
binding  upon  him ;  and  specific  performance  of  it  was 
decreed  accordingly.  Stedman  v.  Collttt,  18  Jur. 
467. 

STAMPS.-—  Order  for  payment  of  money— Equit- 
able assignment.— The  Stamp  Act,  the  35  Geo.  3. 
c  1 84,  provides  that  among  the  instruments  which 
shall  be  deemed  and  taken  to  be  inland  bills,  drafts, 
or  orders  for  the  payment  of  money,  so  as  to  require 
a  stamp,  shall  be  included  every  instrument  which 
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is  an  order  "  for  the  payment  of  any  sum  of  money 
out  of  a  particular  fund,  if  the  same  shall  be  made 
payable  to  the  bearer  or  to  order,  or  if  the  same  shall 
be  delivered  to  the  payee,"  &c.  An  order  to  pay  or 
transfer  the  whole  of  a  fund  is  an  equitable  assign- 
ment of  the  whole,  and  is  not  such  an  instrument  as 
the  act  describes.  A.  having  obtained  a  loan  from  B., 
save  him  the  following  instrument,  addressed  to  his 
(A.'s)  debtor:  "  I  hereby  authorise  you  to  pay  B. 
j£365,  being  the  amount  of  my  contract,  B.  having 
advanced  me  that  sum.  Signed,  A. " :  held,  a 
valid  equitable  assignment,  and  not  requiring  a  stamp 
as  an  order  for  payment  of  money  under  55  Geo.  i 
c  184.  Diplock  v.  Hammond — The  Guardians  of  the 
Poor  of  St  Mary's  Newington  v.  Hammond,  2  Sm.  and 
Oif.  141. 

TRUSTEES.— Agreement  or  proposal  to  restore 
fends  made  away  with  by  breach  of  trust — Policy  of 
insurance — Lien  on. — A  policy  of  assurance  on  his 
own  life  was  affected  by  a  defaulting  trustee  with  the 
sanction  of  the  Master,  on  a  proposal  to  compromise 
a  suit  for  restoring  the  trust  fund ;  but  the  trustee 
died  before  the  Master  made  his  report,  or  finally  ap- 
proved of  the  proposal  for  compromise  :  held,  that  the 
proceeds  of  the  policy  were  not  general  assets  of  the 
trustee,  but  primarily  applicable  to  compensate  the 
loss  by  the  breach  of  trust,  the  transaction  being  com- 
plete so  far  as  regarded  the  defaulting  trustee,  and  not 
being  a  mere  proposal.  Ward  v.  Ward,  2  Sm.  and 
Gif.  125. 

TRUSTEES.— Appointment  of  new  trustees— Juris- 
diction.— In  appointing  new  trustees,  the  court  is  not 
limited  to  the  number  originally  nominated.  Plenty 
v.  West,  16  Beav.  356. 

This  decision  is  in  accordance  with  the  case  of  Birch 
v.  Cropper  (2  De  Gez.  and  Sma.  255),  where  it  was 
held  not  to  be  contrary  to  the  practice  of  the  court  to 
appoint  three  trustees  in  the  place  of  the  two  nomi- 
nated in  a  will  containing  no  power  to  appoint  new 
trustees. 

TRUSTEES— New  appointment— Less  number  than 
original — On  questions  relating  to  the  appointment  of 
trustees  under  a  power,  the  courts  are  a  good  deal 
governed  by  the  selection  of  the  cestuis  que  trust,  the 
state  of  the  property,  and  the  time  at  which  the  ap- 
pointment is  brought  to  the  notice  of  the  court.  The 
cases  like  Fagg's  Trust  (1  Coll.  C.  C.  345)  were  de- 
cided on  the  circumstances  under  which  those  cases 
were  brought  before  the  court.  Cases  frequently  occur 
in  which  it  is  necessary  that  the  full  number  of  trus- 
tees should  be  kept  up ;  and  other  cases,  on  the  con- 
trary, where  such  a  course  would  be  attended  with 
inconvenience  to  the  interests  of  the  cestuis  que  trust. 
Where  three  trustees  were  named  in  a  settlement  with 
a  power  to  the  cestuis  que  trust,  to  nominate,  substi- 
tute, or  appoint  any  person  or  persons  in  the  place  of 
the  said  present  or  other  trustee  or  trustees,  who 
should  die,  &c. :  Held,  that  an  appointment  of  two 
persons  only  in  the  room  of  tne  three  original 
trustees,  was  a  valid  appointment.  Re  Bathursfs  Es- 
tate and  the  South  Wales  Railway  Company,  2  Sm. 
and  Gif.  169. 

TRUSTEES— Trusts  for  investment— Leaseholds— 
Power  to  invest  being  compulsory, — By  a  deed,  power 
was  given  to  trustees,  and  they  were  required,  with 
the  approbation  of  the  tenant  for  life,  to  invest  in 


the  purchase  of  leaseholds :  Held,  (on  authority  of 
Beauclerk  v.  Ashburnbam,  8  Beav.  322 ;  14  Law 
Journ.  Cham.  241 ;  9  Jur  146),  that  it  was  compul- 
sory on  them  to  invest,  when  called  upon  to  do  so 
by  tbe  tenants  for  life.  Cadogan  v.  Earl  of  Essex, 
2  Drewry,  2-7. 

TRU«r.— Breach  of— Suit  by  legatee  of  cestui  que 
trust  where  executor  joined  in  breach  of  trust. — A  legatee 
of  a  cestui  que  trust  is  not.  in  general,  the  proper  party 
to  sue  for  the  recovery  of  assets  from  a  trustee  who  has 
committed  a  breach  of  trust,  but  the  executor  of  such 
est  tui  que  trust  should  sue.  But  where  the  executor  is 
one  of  the  parties  committing  the  breach  of  trust,  no 
objection  to  the  right  of  the  legatee  to  sue  can  be 
made.  One  of  three  trustees,  who  was  alleged  to 
have  participated  in  a  breach  of  trust,  clearly  com- 
mitted by  the  others,  being  also  executor  of  a 
cestui  que  trust :  Held,  that  a  legatee  of  the  cestui  que 
trust  was  entitled  to  maintain-  a  bill  against  the  three 
trustee*,  to  recover  the  funds  lost  by  the  breach  of 
trust.     Sandford  v.  Jodrell,  2  Sm.  &  Gif.  1/6. 

TRUS  l\— Bequest  to  build  a  bridge— Accumulations 
—Jurisdiction.— \  gift  in  a  will  of  a  sum  of  money 
by  way  of  trust  to  build  a  bridge  makes  both  principal 
and  accumulations  applicable  to  the  purpose  contem- 
plated. The  courts  of  Scotland  must  determine  bow 
a  legacy  given  to  erect  a  hridge  there  shall  be  laid  out. 
Forbes  v.  Forbes,  23  Law  Journ.  422 ;  23  Law  Tim. 
108. 

VENDOR  AND  PURCHASER.- Costs  of  sur- 
render under  TrvsUe  Acts. — In  the  absence  of  stipu- 
lations to  the  contrary,  tbe  costs  of  a  sale  fall  on  the 
vendor,  and  the  costs  of  preparing  the  conveyance  on 
the  purchaser,  but  the  costs  of  executing  it  must  be 
paid  by  the  vendor.  A  vendor  agreed  to  surrender  or 
procure  some  person  to  surrender,  and  the  costs  of  the 
surrender  were  to  be  paid  by  the  purchaser.  It  was 
found  necessary  to  procure  a  surrender  under  the 
Trustee  Act :  held*  that  the  costs  of  the  proceedings 
ought  to  be  paid  by  the  vendor.  Bradley  v.  Mun- 
ton,  16  Beav.  294. 

VENDOR  AND  PURCHASER.— Notice— Malts- 
ter—Crown  debtor — Stating  judgments  on  abstract.— 
Quaere,  if  a  vendor  is  a  maltster,  is  that  fact  notice  to 
a  purchaser  that  he  is  a  crown  debtor  ?  "  There  is 
nothing  improper  in  the  conduct  of  the  vendor,  unless 
he  was  bound  to  disclose  judgments  on  his  abstract ; 
but  until  the  recent  act  that  was  not  necessary.  Lord 
St.  Leonards  says  that  a  vendor  is  now  bound  to  state 
judgments  in  his  abstract,  because  the  law  had  now 
made  them  liens  on  the  land.  There  is  no  need,  how- 
ever, in  the  present  case  to  decide  whether  the  vendor 
here  was  bound  to  state  this  crown  judgment"  (per  V. 
C.  Stuart).  Stochv.HolcUworth,  Week.  Rep.  1853— 
4,  p.  452. 

WILL.— Construction— "  Worldly  goods99— What 
passes  by—  Testator  gave  all  his  worldly  goods  what- 
soever, and  wheresoever  they  nrght  be  found,  to  trus- 
tees upon  the  trusts  and  conditions  in  his  will,  his 
wife  to  have  possession  of  all  while  she  lived,  but  if 
she  married  to  quit  possession.  He  then  gave  to  his 
eldest  son,  and  his  heirs,  and  assigns  for  ever,  j£20, 
and  a  close  of  land ;  and  to  the  rest  of  his  children 
the  rest  of  his  worldlv  goods:— Held  that  "worldly 
goods"  passed  all  the  lands  not  specifically  devised. 
Wright  v.  Shelton,  18  Jur.  445. 
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WILL.—"  Representatives,9*  meaning  of— Newt  of 
Jhn.— Though  the  term  "  representatives*  applied  to 
personal  estate  in  a  will  may  be  construed  to  mean 
"  next  of  kin,"  if  it  appears  that  the  testator  intended 
to  use  it  in  that  sense,  that  is  not  its  primary  or 
ordinary  legal  meaning,  but  it  means  "  executors  or 
administrators."  Testator  gave  a  life  interest  in  cer- 
tain funds,  with  remainder  "  to  be  equally  divided  be- 
tween all  my  cousins-german  now  existing,  or  their 
representatives  :"  Held,  there  being  nothing  in  the 
rest  of  the  will  to  control  the  primary  legal  meaning 
of  the  word  representatives,  that  it  meant  executors, 
and  not  next  of  kin ;  and  the  fund  went  to  the  execu- 
tors or  administrators  of  the  testator's  cousins-german, 
as  part  of  their  personal  estate.— Re  Crawford's 
Trusts,  2  Drewry,  $30. 

WILL.— What  passes  under  the  word  u  monies  n — 
Money  at  bankers  —Money  in  the  hands  of  a  stake- 
holder.— A  testator  bequeathed  to  a  legatee  all  his 
monies,  household  furniture,  plate,  books,  linen,  wear- 
ing apparel,  &c.  The  testator,  at  the  time  of  his 
death,  had  the  sum  of  j£2,000  at  a  bank,  as  a  common 
banking  account,  and  the  further  sum  of  .£6,000  at  the 
same  bank,  on  a  deposit  account,  for  which  interest 
was  allowed  him  by  the  bank.  There  was  in  the 
hands  of  a  stakeholder,  at  the  time  of  the  testator's 
death,  a  sum  of  £ 6,000,  which  had  been  deposited  by 
him  to  await  the  result  of  a  bet.  This  sum  was  paid 
after  his  death  to  his  administratix :  Held,  that  all 
three  sums  passed  to  the  legatee  under  the  term  of 
"monies."  Manning  v.  Pureell,  23  Law  Journ. 
Chanc.  423. 

WILL.— Construction'— Discretionary  power—  Gift 
to  parent  for  benefit  of  herself  and  children. — Courts 
of  equity  are  sometimes  called  upon  to  execute  a  trust 
when  a  fund  is  originally  given  to  a  trustee,  to  be  dis- 
posed of  according  to  his  discretion ;  and  as  the  court 
cannot  exercise  any  discretion  in  the  disposition,  it 
performs  the  trust  by  dividing  it  equally  amongst  all 
the  objects ;  but  where  a  discretion  is  reposed  in  a 
person  by  the  testator,  the  court  does  not  interfere  if 
the  discretion  is  nroperly  exercised.  A  testator  gave 
a  legacy  of  ^100  to  his  widow,  for  her  present  ex- 
penses of  herself  and  children :  Held,  that  the  widow 
was  entitled  to  the  whole  legacy,  and  the  court  will 
not  inquire  into  the  mode  in  which  she  has  adminis- 
tered it.  A  testator  gave  a  legacy  to  his  widow,  to  be 
used  for  "her  own  and  the  children's  benefit,  as  she  in 
her  judgment  should  think  fit,  being  convinced  that  it 
would  be  conscientiously  and  properly  disposed  of — 
recommending  her  not  to  diminish  the  principal,  but 
invest  it  in  Government  securities :  Held,  that  the 
widow  had  an  absolute  discretion  as  to  the  application 
Qf  the  dividends  during  her  life  for  the  benefit  of  her- 
self and  her  children,  subject  (as  in  the  case  of  Jodrell 
v.  Jodrell,  14  Beav.  39/)  to  the  interference  of  the 
court  in  the  event  of  the  improper  exercise  by  the 
widow  of  her  discretion.  Hart  v.  Tribe,  23  Law 
Times  Rep.  124. 

WILL.— Annuity— In  will  and  codicil— Substi- 
tutional or  cumulative. — An  annuity  of  j£20  was  given 
to  A.  by  will;  a  codicil  to  the  will  gave  him  an 
annuity  of  the  same  amount,  with  a  variation  only  as 
to  the  company  from  which  it  was  to  be  purchased : 
Held,  that  these  gifts  were  not  cumulative  but  substi- 
tutional, the  identical  thing,  the  annuity  of  .£20,  being 


given  both  in  the  will  and  codicil,  and  the  only  varia- 
tion being  as  to  the  mode  of  investment.  (See  Eraser 
v.  Byng,  1  Russ.  and  Myl.  90;  Benyon  v.  Benyon, 
17  Yes.  34).  Bourne  v.  RartUy,  Week.  Rep.  1853—4, 
p.  452. 

EQUITY   PRACTICE. 

AFFIDAVITS— Commissioners  to  administer  oaths 
in  Chancery.— Persons  appointed  under  the  Oaths  in 
Chancery  Act  (16  &  17  Vict.  c.  78),  may  administer 
oaths  and  take  declarations  at  other  places  than  their 
respective  places  of  business,  within  ten  miles  of  Lin- 
coln's Inn  Hall.  In  the  matter  of  the  Oaths  in  Chan- 
cery Act,  2  Eq.  Rep.  175. 

ALLOWANCE.— Absence  of  parties  interested- 
Allowance  qf  income,  pendente  lite.— A.  testator  gave 
the  interest  of  his  residue  to  W.  and  his  wife,  with 
remainder  to  the  testator's  grand-children.  W.  died 
twenty-nine  years  after  the  testator,  and  his  wife 
applied  for  the  income.  The  court,  being  unable  to 
decide  on  her  right,  in  consequence  of  the  absence  of 
some  parties,  allowed  her,  in  the  meanwhile,  to  receive 
a  portion  of  the  income,  on  her  undertaking  to  refund, 
if  necessary.     Moffat  v.  Burnie,  16  Beav.  298. 

ALLOWANCE.— Out  of  annual  income— Admis- 
sion of  asiets  necessary.— The  15  &  16  Vict.  c.  86,  s. 
57,  provides  that  when,  in  a  suit,  a  court  of  equity  is 
satisfied  that  the  property  the  subject  of  the  suit  will 
be  more  than  sufficient  to  answer  all  the  claims 
thereon,  it  may  allow  to  the  parties  interested,  the 
whole  or  part  of  the  annual  income.  Such  an  allow- 
ance will  only  be  made  on  the  admission  by  the  exe- 
cutor of  assets.  Such  applications  are  now  made  at 
chambers.    Knight  v.  Knight,  16  Beav.  358.  * 

AMENDMENT— Of  bill— Making  a  new  case— 
15  &  16  Vict.  c.  86,  s.  53— S6th  order  of  8th  May, 
1846.— A  bill  was  filed  asserting  a  legal  right,  which 
at  the  hearing  the  plaintiff  was  ordered  to  establish 
at  law.  The  plaintiff  then  applied  to  amend  his  bill, 
that  he  might  introduce  facts  which  happened  before 
the  filing  of  the  bill,  but  were  discovered  subse- 
quently, and  which  he  alleged  would  prove  his  title, 
and  render  the  trial  at  law  unnecessary.  The  court, 
reversing  the  decision  of  the  Vice-Cnancellor,  gave 
leave  to  amend.  Bolton  v.  Ridsdale,  Week.  Rep. 
1853-4,  p.  488. 

AMENDMENT.— Order  to  amend  after  voluntary 
answer— Not  of  course  after  four  weeks.— Where  a 
voluntary  answer  has  been  put  in  under  the  13th  sec- 
tion of  15  &  16  Vict.  c.  86,  plaintiff  cannot  obtain  an 
order  to  amend  as  of  course,  after  four  weeks  from  the 
time  when,  under  the  old  practice,  the  answer  would 
have  been  deemed  sufficient.  Rogers  v.  Fryer,  2  Eq. 
Rep.  253. 

ANSWER.— Co-defendant's  right  to  office  copy  an- 
swer of  co-defendants.— It  is  a  matter  of  course  that 
a  defendant  wh6  has  put  in  his  own  answer,  shall  be 
permitted  to  take  an  office  copy  of  any  answers  put  in 
by  co-defendants.     Powys  v.  Blagrave,  18  Jur.  462. 

BILL.—  Retainer  of  Solicitor.*- Authority  to  file 
bill— Solicitor  and  client — Town  agent. — A  country 
solicitor  who  is  authorised  to  institute  a  suit,  is  justi- 
fied in  employing  a  London  agent  for  that  purpose,  in 
whose  name,  as  agent,  the  bill  may  be  filed,  though 
the  agent  is  described  as  the  solicitor  on  the  record,  if 
it  appear  thereby  that  he  is  acting  as  agent  Solly  v. 
Wood,  16  Beav.  370. 
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BRINGING  MONEY  INTO  COURT.— 7Vu*/«? 
joining  m  breach  of  trust— Admission  of  money  being 
received. — It  is  every-day's  practice  for  a  court  of 
equity  to  secure  a  fund  until  the  hearing  of  the  cause, 
when  the  trusts  are  to  be  performed.  It  is  not  exact 
to  say  that  payment  into  court  of  money  will  not  be 
ordered,  unless  the  answer  contain  an  admission  of  the 
money  haying  been  received :  there  must,  however,  be 
a  distinct  admission  that  there  is  a  fund  which  can  be 
brought  into  court.  Two  trustees  having  power  to 
alter  and  vary  a  trust  fund,  sold  it  out  for  that  pur- 
pose, but  allowed  the  produce  to  be  received  by  one 
alone :  Held,  that  the  other,  who  Med  to  show  that 
the  fund  was  properly  invested,  was  bound  to  pay  the 
amount  into  court,  for  he  "  must  be  treated  in  the 
same  manner  as  if  the  money  had  been  sold  out  and 
received  by  him,  and  not  properly  invested."  Wigles- 
worth  v.  Wiglesworth,  16  Beav.  269. 

COSTS. — Where  order  discharged  for  irregularity. 
— Where  an  order  is  discharged  for  irregularity,  it 
will  be  discharged  with  costs,  even  although  a  special 
application,  if  made,  would  have  been  granted. 
Rogers  v.  Fryer,  2  Eq.  Rep.  253. 

INJUNCTION— Application  for  ex-parte— Sup- 
pression of  facts. — On  an  application  for  an  ex-parte 
injunction,  a  plaintiff  omitted  to  state  a  material 
fact.  A  motion  being  made  to  dissolve  it,  the  plaintiff 
swore  that  he  had  forgotten  the  circumstances : 
Held,  that  it  was  no  excuse  for  the  suppression,  and 
the  injunction  was  dissolved.  Clifton  v.  Robinson. 
16  Beav.  355. 

LUNACY. — Commission — Issue  of,  on  application 
of  a  stranger.— The  Lord  Chancellor  will,  on  the  ap- 
plication of  a  stranger,  issue  a  commission  of  lunacy, 
where  the  particular  circumstances  of  the  case  are 
such  as  to  warrant  his  interference  for  the  protection 
of  the  alleged  lunatic's  person  or  property.  The  party 
applying  must  be  considered  bound  to  make  out  that 
the  alleged  lunatic  is  really  a  lunatic.  Be  —  An  al- 
leged Lunatic,  23  Law  Tim.  Rep.  123. 

PARTIES  TO  SUIT.— Personal  representative 
suing  in  respect  of  real  and  personal  estate— Misjoin- 
der— Right  to  sue, — Since  the  Equity  Jurisdiction 
Act  (the  15  &  15  Vict,  c  86),  by  which  (sect.  49,)  no 
suit  is  to  be  dismissed  by  reason  only  of  the  misjoinder 
of  persons  as  plaintiffs  therein,  but  the  court  may 
grant  relief,  and  modify  its  decree  accordingly,  a  bill 
will  not  be  dismissed  because  the^  plaintiff  is  the  per- 
sonal representative  of  a  person,  who,  if  alive,  could 
not  have  sued,  and  also  of  a  person  who  could  have 
sued ;  had  there  been  two  representatives,  and  they 
had  joined  in  suing,  the  bill  would  not  have  been  dis- 
missed, and  the  circumstance  of  one  person  uniting 
the  two  characters  will  not  make  any  difference.  A 
personal  representative  has,  in  general,  nothing  to  do 
with  real,  estate,  but  where  there  is  a  suit  to  admin- 
ister the  real  and  personal  estate,  and  a  decree  for  the 
administration  of  the  estate,  and  for  the  sale  of  the 
real  estate,  the  proceeds  of  which  are  applicable  in 
aid  of  the  personal  estate  to  pay  debts  and  legacies, 
then,  when  it  becomes  necessary  to  get  in  the  proceeds 
of  the  sale,  it  is  the  duty  of  the  personal  representa- 
tive to  see  that  the  proceeds  are  got  in,  and  he  may 
fairly  and  properly  represent  all  persons  beneficially 
interested.  This  will  explain  the  following  decision. 
— N.  and  C,  the  daughters  of  M.,  were  jointly  in- 


debted to  S.,  and  the  debt  was  secured  by  a  deposit 
of  title-deeds  of  property  belonging  to  C.  M.  ap- 
pointed N.  her  executrix.  «Part  of  ner  property  con- 
sisted of  a  mortgage  debt,  and  after  the  date  of  her 
will,  she  purchased  some  real  estate,  which  descended 
to  N.  ana  C.  N.  died,  leaving  a  large  amount  of  M.'s 
debts  unpaid,  and  she  made  the  plaintiff  her  execu- 
trix j  so  that  the  plaintiff  was  personal  representative 
both  of  M.  and  of  N.  After  the  death  of  M.,  N.  and 
C.  borrowed  of  S.  money  on  a  deposit  of  the  title- 
deeds,  by  which  M.'s  mortgage  debt  was  secured,  and 
of  the  title-deeds  of  the  real  estate  descended  to  N. 
and  C  S.  knew  that  the  money  was  only  partially 
wanted  for  the  purpose  of  M.'s  estate  There  had 
been  another  suit  to  administer  the  estate  of  M.,  and 
a  decree  in  that  suit ;  and  part  of  the  real  estate  of 
M.  Sold  on  a  bill  by  the  plaintiff  against  S.,  seeking 
to  recover  the  title-deeds  deposited :  Held,  1st.  That 
the  plaintiff  was  not  incapable  of  suing  by  being  the 
representative  of  N.,  who,  it  was  admitted,  could  not 
have  sustained  a  bill.  2nd.  That,  although  only  per- 
sonal representative  of  M.,  she  could,  under  the  cir- 
cumstances, sue  in  respect  both  of  her  personal  and  real 
estate.  3rd.  That  the  mortgage  by  N.  and  C,  as 
the  heiresses  of  M.,  did  not  relieve  the  purchaser  from 
the  suit  of  M.'s  representative.  4th. — That  as  to  the 
claim  of  S.,  that  would  •  depend  on  the  result  of  an 
iuquiry  what  part  of  the  money  advanced  had  been 
applied  for  the  purposes  of  M.'s  estate.  Carter  v. 
Saunders,  2  Drewry,  248. 

PETITION. — Serving  petition — Appearance  on — 
I*gal  personal  representative— Funds  standing  to  ge- 
neral account. — Proceedings  were  staved  as  against  the 
legal  personal  representative.  A  petition  having  been 
presented,  professing  to  deal  with  funds  standing  to 
the  general  credit  of  the  cause,  he  was  served  there- 
with, and  with  a  notice  not  to  appear :  Held,  never- 
theless, that  he  was  entitled  to  (us  costs  of  appear- 
ance.   Rowley  v.  Adams,  15  Beav.  312. 

PLEA. — Mortgage  of  shares  transferred— Title  to 
redeem.— -Bill  for  redemption  by  mortgagor  of  shares 
in  a  company  transferred  into  the  name  of  the  mort- 
gagee. Plea,  that  at  the  time  of  the  bill  filed,  all  the 
shares  were  by  assignment  vested  in  another  person : 
Held,  that  the  plaintiff  had  a  title  to  sue,  and  the 
plea  overruled.  Winterbottom  v.  Tayloe,  2  Drewry, 
279. 

PLEA.— Requisites  of  bill— False  description  of 
plaintiff— Plea — Averment . — A  plea  will  lie  to  a  bill  in 
which  the  plaintiff's  place  of  abode  is  falsely  stated. 
But  such  plea  must  distinctly  aver  that  the  description 
was  untrue  at  the  time  of  filing  the  bill.  Smith  v. 
Smith,  2  Eq.  Rep.  250. 

PRO  CONFESSO.—  Mode  of  proceeding  against 
a  defendant  out  of  the  jurisdiction,  under  15  Sf  16 
Vict.  c.  86,  s.  26,  and  28th  order  7th  August,  1852.— 
Where  an  answer  to  a  supplemental  bill  is  not  required 
from  defendau  out  of  the  jurisdiction,  it  is  not  neces- 
sary to  proceed  to  take  the  bill  pro  conft-sso ;  but 
after  serving  the  bill  on  the  defendant  abroad,  and 
entering  appearance  fpr  him,  leave  will  be  given  to 
serve  notice  of  replication  abroad,  it  being  a  case 
where  the  defendant,  if  he  should  not  appear  and 
answer,  may  be  considered  to  have  traversed  the  bill, 
under  sect.  26  of  the  15  &  16  Vict.  c.  86.  Stuart  v. 
Sturgis,  Week.  Rep.  1853-4,  p.  488. 
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SOLICITOR.— Taxation  of  bill  after  payment.— 
Where  the  alleged  pressure  on  the  part  of  the  soli- 
citor consisted  in  tne  refusal  to  allow  the  execution 
of  a  re-conveyance  (which  was  required  without  delay, 
to  make  a  good  title  to  a  purchaser) »  except  on  pay- 
ment of  the  bills  of  the  mortgagee's  solicitor,  taxation 
after  payment  was  refused.  JU  Dolman,  Week.  Rep. 
1853-4,  p.  447. 

SOLICITOR.— Non-delivery  of  bill  of  costs— 
Four-day  order — Personal  service. — To  obtain  a  four- 
day  order  against  a  solicitor  for  the  non-delivery  of 
his  bill,  it  must  appear  that  the  previous  order  has 
been  personallv  served.     Re  Wisewold,  16  Beav.  357. 

SUPPLEMfeN  TAL  BILL.— Assignee  of  insolvent, 
—-In  accordance  with  the  decision  in  the  case  of  Ni- 
cholson v.  Gibb,  (Week.  Rep.  1853-4,  p.  337),  it 
has  been  d  cided  that  a  supplemental  bill  is  necessary 
to  bring  before  the  court  the  assignee  of  an  insolvent 
defendant.  Heath  v.  Lewis,  Week.  Rep.  1863—4,  p. 
452. 

COMMON    LAW. 

AWARD.— Finality  and  certainty  of  finding- 
Costs  on  Upper  Scale — Dsjwsat  of  cause  — It  was 
determined  in  the  case  of  Holland  v.  Vincent  1 9  Exch. 
Rep.  274),  that  where  less  than  £i0  is  recovered  by 
the  award  of  an  arbitrator,  the  costs  of  the  reference 
are  not  within  the  Directions  to  the  Masters,  so  as  to 
disentitle  the  plaintiff  to  costs  on  the  Upper  Scale. 
This  decision  was  acted  on  in  the  following  case,  which 
turned  on  the  finality  of  the  award  -.—After  writ  issued 
(there  being  no  pleadings),  a  cause  and  all  matters  in 
difference  were  referred  to  an  arbitrator,  the  costs  of 
the  cause  were  to  abide  the  event,  and  the  costs  of  the 
reference  and  award  were  to  be  in  his  discretion.  The 
arbitrator  made  his  award,  and  thereby  ordered  that 
all  further  proceedings  in  the  said  cause  should 
thenceforth  cease,  and  be  no  further  prosecuted ;  and 
that  the  defendant  should  pav  to  the  plaintiffs  Jg\9Q, 
to  be  received  by  them  in  full  satisfaction  and  dis- 
charge of  and  for  all  claims  and  demands  in  the  said 
cause  and  matters  in  difference  referred  to  him  ;  and 
he  further  awarded  as  to  the  payment  of  the  costs  of 
the  reference  and  award  :  Held,  that  it  was  to  be  pre- 
sumed, from  the  terms  of  the  award,  that  the  arbi- 
trator found  something  to  be  due  in  respect  of  the 
cause  referred  to  him ;  and  that,  although  it  did  not 
appear  how  much  was  due,  still  as  the  Directions  to 
Masters,  of  Hilary  Term,  16  Vict.,  by  whiqh  they  are 
directed,  where  less  than  j£20  is  recovered,  to  tax  the 
costs  upon  the  lower  scale.,  do  not  apply  to  awards, 
this  award  was  good,  as  sufficiently  disposing  of  the 
cause,  and  as  being  final  and  certain.  KichoUon  v. 
Sykes.  9  Kxch.  Rep.  357- 

B  A  N  K  E  It S.—Di. ty  of  bonkers —  Damages  in  action 
for  breach  of  in  not  honouring  customer's  cheque.— 
'I  be  plaintiffs  were  customers  of  the  defendants  as 
bankers.  They,  having  effects  of  the  plaintiff  in  hand, 
dishonoured  their  cheques.  At  the  trial  no  special 
damage  was  shown:  Held,  (explaining  the  case  of 
Marzetti  v.  Williams,  1  Barn.  &  Adol  415),  that  the 
Judge  was  right  in  directing  the  jury  that  they  were 
not  bound  to  give  nominal  damages  on'/,  but  should 
give  moderate  damages  ;  for  if  the  jury  are  entitled  to 
assume  a  damage  to  some  extent,  it  seems  to  follow 
that  they  may  also  say  to  what  extent.     Rollin  v. 


Steward,  P.  0.  of  the  East  of  England  Bank,  23  Law 
Tim.  Rep.  114. 

BILL  OF  EXCHANGE.— Foreign  law— Indorse- 
ment—Days  of  grace.— A  promissory  note  was  made 
payable  to  the  order  of  the  payee,  and  subsequently 
indorsed  to  A.  at  the  Cape  of  Good  Hope.    An  action 
having  been  commenced  thereon  in  Ireland  by  A., 
against  B.;  the  maker,  and  no  evidence  having  been 
given  on  the  part  of  the  defendant  to  show  that  the 
law  at  the  Cape  was  different  from  that  of  Ireland, 
with  respect  to  the  assignability  of  promissory  notes 
by  indorsement :  Held,  that  it  was  matter  of  presump- 
tion that  the  law  of  both  countries  in  that  respect  was 
identical.    The  note  in  question  having  been  made 
payable  at  a  particular  place,  evidence  was  given  of  a 
presentment  there,  on  the  day  upon  which  the  bill 
would  have  fallen  due,  exclusive  or  days  of  grace,  and 
that  according  to  the  custom  of  the  Cape,  no  days  of 
grace  were  allowed :  Held,  that  the  presentment  was 
regular,  inasmuch  as  the  terms  of  the  contract  were 
regulated  by  the  law  of  the  place  where  that  had  been 
made.     Russell  v.  Kitchen,  6  Ir.  Jur.  218.    Q.B,Ir). 
BILL  OF  EXCHANGE.— Given  for  goods  sold— 
Loss  of  bill— Suing  acceptor  for  consideration.— It 
is  established  by  the  cases  of  Woodford  v.  Whitely 
(Mood.  &  Malk.  517),  Hansard  v.  Robinson  (7  Barn. 
&  Cres.  70),  and  Ramuz  v.  Crowe  (1  Exch.  Rep.  167), 
that  a  debt  paid  by  a  lost  negotiable  bill  cannot  be 
recovered  at  law :  indeed,  the  loss  of  a  negotiable  bill 
given  on  account  of  a  debt,  is  an  answer  to  an  action 
for  the  debt  as  well  as  to  one  on  the  bill.    This' will 
explain  the  following  case : — In  an  action  for  goods 
bargained,  sold,  and  delivered,  the  defendant  pleaded, 
as  to  £42  5s.  2d.,  parcel,  &c,  that  before  action,  he 
accepted  a  bill  of  exchange  for  that  amount  drawn  on 
him  by  the  plaintiff,  payable  to  plaintiff's  order  five 
months  after  date ;  that  the  plaintiff  took  and  received 
such  bill  for  and  on  account  of  the  said  sum  of  j£42 
$>s  2d.;  and  that  the  plaintiff  afterwards  lost  such  bill 
out  of  his  possession,  and  from  thence  hitherto,  the 
same  has  remained  so  lost,  and  the  plaintiff  has  been 
unable  to  produce  it,  and  ceased  to  have  any  power  or 
control  over  it ;  and  the  defendant  has  never  since 
such  loss  found  such  bill,  nor  known  where  it  was  to 
be  found,  nor  had  any  power  or  control  over  it :  Held, 
reversing  the  decision  of  the  court  below,  that  the  plea 
was  a  good  plea  to  the  action.     Crowe  v.  Clay,  23 
Law  Journ.  Exch.  150. 

BILL  OF  EXCHANGE.— Alteration  after  accept- 
ance— Discharge  of  acceptor  as  between  himself  and 
innocent  indorsee  for  value. — Where  a  bill  of  exchange 
was  altered  after  acceptance,  and  before  it  came  into 
the  hands  of  an  innocent  indorsee  for  value :  Held, 
that  by  such  alteration  the  acceptor  was  discharged, 
and  that  such  indorsee  cannot  maintain  his  action 
upon  the  bill  against  the  acceptor ;  but  his  remedy  is 
confined  to  the  recovery  of  the  consideration  as  be- 
tween himself  and  his  immediate  indorsers.  Burch- 
field  v.  Moore,  Week.  Rep.  1853-4,  p.  454;  23  Law 
Tim.  Rep.  143. 

CARRIERS.— Liability  for  delay  in  carriage  of 
goods — Extent  of  damage. — Where  the  plaintiffs,  the 
owners  of  a  flour  mill,  sent  a  broken  iron  shaft  to  an 
office  of  the  defendants,  who  were  common  carriers,  to 
be  conveyed  by  them,  and  the  defendant  s  clerk,  who 
attended  at  the  office,  was  told  that  the  mill  was 


THE  LAW  CHRONICLE. 


16 


■topped,  that  the  shaft  must  be  delivered  immediately, 
and  that  a  special  entry,  if  necessary,  must  be  made  to 
hasten  its  delivery;  and  the  delivery  of  the  broken 
shaft  to  the  consignee,  to  whom  it  had  been  sent  by 
the  plaintiffs  as  a  pattern,  by  which  to  make  a  new 
shaft,  was  delayed  for  an  unreasonable  time,  in  conse- 
quence of  which  the  plaintiffs  did  not  receive  the  new 
shaft  for  some  days  after  the  time  they  ought  to  have 
received  it,  and  they  were  consequently  unable  to 
work  their  mill  from  want  of  the  new  shaft,  and 
thereby  incurred  a  loss  of  profits :  Held,  that  under 
the  circumstances,  such  loss  could  not  be  recovered  in 
an  action  against  the  defendants  as  common  carriers. 
Hadley  v.  BaxendaU,  9  Exch.  Rep.  341 ;  18  Jur.  358  ; 
23  Law  Tim.  62.  See  the  grounds  on  which  this  de- 
cision was  arrived  at  stated  infra,  tit.  "  Damages." 

DAMAGES. — Measure  of  Damage— Breach  of 
Contract— Consequential  damage—Rule  of  law. — 
It  was  laid  down  by  C.  B.  Pollock,  in  Alder  v. 
Keighley,  15  Hees.  &  W.  1 17,  that  in  suing  for  a  breach 
of  contract,  the  amount  which  would  have  been  re- 
ceived if  the  contract  had  been  kept,  is  the  measure  of 
damages  if  the  contract  is  broken.  This  has  received 
an  explanation  in  the  following  case,  it  being  held  that 
where  two  parties  have  made  a  contract,  which  one  of 
tbem  has  broken,  the  damages  which  the  other  party 
ought  to  receive  in  respect  of  such  breach  of  contract, 
should  be  such  as  may  fairly  and  reasonably  be  con- 
sidered either  arising  naturally,  i.e.,  according  to  the 
usual  course  of  things,  from  such  breach  of  contract 
itself,  or  such  as  may  reasonably  be  supposed  to  have 
been  in  the  contemplation  of  both  parties,  at  the  time 
they  made  the  contract,  as  the  probable  result  of  the 
breach  of  it  Hadley  v.  BaxendaU,  9  Exch.  Rep. 
341 ;  18  Jur.  358 ;  23  Law  Tim.  69. 

EVIDENCE.— Admission  of  title,  effect  of—Copy 
of  Act  Book  of  Ecclesiastical  Court— 14  Sc  15  Vict. 
c.  99,  s.  14. — An  admission  of  title  in  a  person  admits 
all  facts  necessary  to  support  that  title.  And  there- 
fore, where  the  defendant's  attorney  made  an.  admis- 
sion that  bis  title  was  under  A.,  and  ended  with  A.'s, 
and  where  the  plaintiffs  claimed  as  remainder-men 
after  A. :  Held  a  good  admission  of  the  title  of  the 
plaintiffs,  in  every  stage.  A  certified  copy  of  an  entry 
m  the  act  book  of  an  ecclesiastical  court,  of  a  will 
having  been  proved  and  of  probate  granted,  is  admis- 
sible in  evidence  under  s.  14  of  14  &  15  Vict  c.  99, 
without  accounting  for  the  non-production  of  the 
probate;  that  statute  rendering  the  copy  of  a  book  or 
other  document  of  a  public  nature  admissible  in  evi- 
dence, where  the  original  would  have  been  admitted 
on  mere  production  from  the  proper  custody.  Dorrett, 
v.  Meua,  Week.  Rep.  1853-4,  p.  480;  23  Law  Tim. 
Rep  144. 

EVIDENCE.— Detinue- Not  possessed— Property 
in  provisional  assignee'— Insolvent. — Whenever  the 
defence*  to  an  action  of  trover  or  detinue  is  that  at  the 
time  of  the  cause  of  action,  the  plaintiff  had  no  title 
whatever  to  the  goods  which  are  sought  to  be  re- 
covered, it  may  be  set  up  under  the  plea  of  "  not 
possessed."  In  detinue,  under  a  plea  of  not  pos- 
sessed, the  defendant  may  show  that  the  property  in 
the  goods  detained  is  vested  in  the  provisional  assignee 
of  the  Insolvent  Court,  the  plaintiff  having  petitioned 
that  Court,  and  a  vesting  order  having  been  made. 
Kernot  v.  Pittis,  2  Com.  Law  Rep.  242. 


INTERPLEADER.—/**  tertii— Several  bilk  of 
sale. — Upon  an  interpleader  issue,  whether  certain 
goods  and  chattels  seized  in  execution,  were  "  at  the 
time  of  the  seizure  the  goods  and  chattels  of  the 
plaintiff,"  the  plaintiff  proved  a  bill  of  sale  of  the 
goods  to  himself :  Held,  that  the  defendant,  the  exe- 
cution creditor,  might  set  up,  by  way  of  answer,  a 
prior  bill  of  sale  to  a  third  party. — Gadsden  v.  Bar- 
row, 23  Law  Journ.  Exch.  134. 

MASTER  AND  SERVANT.— Contract  for  hirina 
— Wrongful  dismissal — Custom— Variance — Amend' 
ment — Practice. — General  usages  are  tacitly  annexed 
to  all  contracts  relating  to  the  ousiness  with  reference 
to  which  they  are  made,  unless  the  terms  of  such  con- 
tracts expressly  or  impliedly  exclude  them.  In  an 
action  by  a  commercial  traveller  to  recover  damages 
for  his  wrongful  dismissal,  the  declaration  alleged 
that,  in  consideration  that  plaintiff  at  tbe  request  of 
defendant  would  enter  the  service  of  defendant  for 
one  year,  defendant  agreed  to  employ  him  in  such 
service  for  the  space  of  one  whole  year,  at  a  jearly 
salary,  &c.  At  the  trial  it  appeared  that  it  was  a 
custom  of  the  trade  that  yearly  hirings  might  be  put 
an  end  "to  by  three  months'  notice :  Held,  that  the 
plaintiff  ought  to  have  alleged  the  custom  in  his  de- 
claration as  a  part  of  the  contract.  Martin  B.,  dissen- 
tiente :  Held  also,  that  the  judge  at  NisiPrius  ought 
to  have  amended  the  declaration,  and  without  costs. 
Queer e,  could  the  Court  in  banco  make  the  necessary 
amendment?  Metzner  v.  Bolton9  23  Law  Journ. 
Exch.  130;  23  Law  Tim.  22. 

PUBLIC  COMPANIES.— Carriers— Packed  par- 
eels— Railway  companies. — By  the  14th  section  of  the 
13  &  14  Vict.  c.  61,  tbe  Great  Northern  Railway  Act, 
the  company  were  empowered  to  demand  for  any 
parcel  not  exceeding  500  lb.  weight,  any  sum  they 
might  think  fit.  "  Provided  always,  that  articles  sent 
in  large  aggregate  quantities,  although  made  up  of 
separate  parcels,  sutih  as  bags  of  sugar,  coffee,  meal, 
and  the  like,  shall  not  be  deemed  small  parcels,  but 
such  term  shall  apply  only  to  single  parcels  in  sepa- 
rate packages :"  Held,  that  the  defendants  were  not 
entitled  to  charge  the  plaintiff  for  the  carriage  of 
packages  containing  small  parcels,  a  larger  sum  than 
they  charged  to  other  persons.  Crouch  v.  the  Great 
Northern  Railway  Company,  23  Law  Journ.  Exch. 
148. 

WARRANTY.— Horse—  Unsoundness— Represen- 
tation not  warranty. — A  statement  or  representation 
may,  under  circumstances!  amount  to  a  warranty  of 
the  thing  sold,  and  it  is  not  necessary  that  it  should 
be  made  simultaneously  with  the  bargain.  But  the 
words  may  be  those  of  representation  merely,  and  not 
of  warranty.  Such  was  the  decision  in  the  following 
case.  The  defendant  sent  his  horse  "  California"  to 
Tattersall  s,  to  be  sold  by  auction.  On  the  Sunday 
previous  to  the  sale,  (which  was  on  a  Monday),  the 
plaintiff  was  feeling  the  horse's  legs ;  and  the  defen- 
dant seeing  him,  said,  "  You  need  not  do  that — he  is 
all  right ;  he  is  perfectly  sound."  The  plaintiff  said, 
"  If  you  say  so  I  am  satisfied."  At  the  sale  he  bought 
the  horse  without  a  warranty.  The  horse  afterwards 
became  lame.  No  fraud  was  imputed  to  the  defen- 
dant, who  was  proved  not  to  have  known  that  the 
horse  was  unsound :  Held,  that  the  words  used  by 
him  were  a  representation  only,  and  did  not  amount 
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to  a  warranty.     Hopkins  v.  Tanqueray,  23  Law  Tim. 
Rep.  144. 

COMMON    LAW   PK4.CTICR. 

AMENDMENT—  0/ pleadings  at  trial— \5  Sf  16 
Fie/,  c.  76,  *.  222.— Sect.  222  of  the  Common  Law 
Procedure  Act,  enacts,  that  "  all  such  amendments 
as  may  be  necessary  for  the  purpose  of  determining 
the  existing  suit,  the  real  question  in  controversy 
between  the  parties,  shall  be  so  made.  "  It  has  been 
decided  that  the  above  provision  does  not  render  it 
imperative  upon  a  judge  to  amend  the  pleadings  at  the 
trial,  so  as  to  entitle  the  party  applying  for  the  amend- 
ment to  a  new  trial,  upon  his  satisfying  the  court  in 
banc,  that  the  amendment  was  necessary  for  the  pur- 
pose of  determining,  in  the  existing  suit,  the  real 
question  in  controversy  between  the  parties.  The 
propriety  of  allowing  the  amendment  is  left  to  the 
discretion  of  the  judge  at  the  trial.  Bridger  and 
Another  v.  Gay,  23  Law  Tim.  Rep.  65. 

ARBITRATION.— Power  of  court  or  judge  to  en- 
large time— 3  %  4  Will.  4,  c.  42,  s.  39— Death  of  one 
of  the  parties. — Upon  a  reference  to  arbitration  by 
order  of  Nisi  Prius,  the  arbitrator  was  to  make  his 
award,  on  or  before  the  24th  of  August,  1862,  or  such 
ulterior  day  as  he  might  from  time  to  time  appoint. 
The  award  was  to  be  delivered  to  the  personal  repre- 
sentatives of  either  party  who  might  die.  Some 
meetings  were  held,  and  then  there  was  an  adjourn- 
ment, with  a  view  to  an  amicable  settlement  between 
the  parties.  The  arbitrator,  inadvertently,  allowed 
the  24th  of  August  to  pass  without  enlarging  the 
time,  and  in  June,  1853,  the  plaintiff  died :  Held,  (in 
accordance  with  Leslie  v.  Richardson,  6  Com. 
Ben.  Rep.  378),  first,  that  the  power  of  the  court  to 
enlarge  tne  time  for  making  an  award  under  the  3  & 
4  Wul.  5,  c.  42,  s.  39,  extends  to  cases  where  the 
order  or  rule  of  court  gives  the  arbitrator  himself 
power  to  enlarge,  but  he  has  refused  or  neglected  to 
exercise  it.  Uut,  secondly,  that  under  the  circum- 
stances of  this  case,  the  court  would  not  exercise  its 
discretion  by  ordering  the  time  to  be  enlarged,  inas- 
much as  the  parties  could  not,  by  reason  of  the  plain- 
tiff 's  death,  be  placed  on  an  equal  footing.  Edwards 
y.  Davies,  18  Jur.  448. 

ARTICLED  CLERK.— Assignment— Interval  be- 
tween  transfer  and  execution  of  assignment — An  arti- 
cled clerk,  with  the  consent  of  the  solicitor  to  whom 
he  was  articled,  left  his  employer's  service  and  went 
into  that  of  his  own  father,  who  was  also  an  attor- 
ney. Several  months  elapsed  before  the  assignment 
was  executed,  but  during  the  whole  time  he  was  em- 
ployed bona  fide  as  clerk  by  his  father ;  Held,  that 
the  service  pending  the  assignment  was  within  the  6 
&  7  Vict.  c.  73,  s.  8,  and  that  having  duly  reserved 
the  residue,  he  was  entitled  to  admission.  Exp. 
Brutton,  Week.  Rep.  1853-4,  p.  456. 

ATTORNEY.— Bill  of  costs  for  charges  in  Chan- 
cery— Taxation — Rescinding  judge's  order.— Where 
an  action  at  law  is  brought  on  an  attorney's  bill  of 
costs  for  business  done  in  the  Court  of  Chancery, 
and  a  judge's  order  is  made  in  the  action,  giving  the 
defendant  liberty  to  tax  the  bill,  and  the  bill  is  accord- 
ingly taxed  by  an  officer  of  the  court  of  chancer)',  the 
court  of  common  law  will  not  review  such  taxation. 
The  court  will  not  rescind  a  judge's  order,  in  conse- 


quence of  an  event  which  has  subsequently  occurred, 
if  the  order  was  right  at  the  time  it  was  made.  Bor- 
rodaile  v.  Nelson,  lg  Jur.  431 ;  23  Law  Tim.  115. 

EXECUTION.— Time  for  issuing  when  writ  spe- 
cially endorsed,  and  defendant  does  not  appear — 15  $ 
16 -Tier.  c.  76,  s.  27— Reg.  Oen.  Hit.  Term,  1853, 
Rule  174— Computation  of  time— Sunday.— Where 
the  defendant  does  not  appear  to  a  writ  of  summons 
specially  endorsed,  the  plaintiff  may  sign  judgment, 
and  upon  the  expiration  of  eight  clays  from  the  last 
day  for  appearance,  but  not  before,  may  issue  execu- 
tion (15  &  16  Vict.  c.  76,  s.  27).  In  computing 
the  eight  days  allowed  by  the  27th  sect,  of  the  Com- 
mon Law  Procedure  Act,  15  &  16  Vict,  c  76,  to  * 
defendant  who  is  proceeded  against  by  a  writ  of 
summons  specially  indorsed,  Sunday  must  be  reckoned 
as  one,  whether  it  falls  on  the  last  day  or  not.  The 
Reg.  Gen.  H.  T.  1853,  Rule  174,  providing  that  ia 
the  case  of  any  particular  number  of  days,  not  ex- 
pressed to  be  clear  days,  the  same  shall  be  reckoned 
exclusively  of  the  first  day,  and  inclusively  of  the- 
last  day,  unless  the  last  day  be  a  Sunday,  Sec.,  in  which, 
case  it  is  to  be  excluded,  does  not  apply  to  the  com- 
nutation  of  time  under  that  section.  Rewbury  y,. 
Morgan,  18  Jur.  452;  23  Law  Tim.  Rep.  129. 

PATENT.— Particulars  of  infringement.— la  as 
action  for  the  infringement  of  a  patent,  the  plaintiff 
cannot  be  compelled  to  give  particulars  of  infringe- 
ment, showing  in  effect,  on  what  grounds  and  princi- 
ples he  means  to  argue  that  the  defendant  has  infringed 
the  patent.  When  the  dates  between  which  the  in- 
stances of  infringement  are  said  to  have  taken  placet 
are  given,  and  the  defendant  must  know  the  articles 
made  and  sold  by  him  within  that  time,  which  can  be 
said  to  be  infringements  of  the  patent,  the  plaintiff 
will  not  be  compelled  to  give  the  particular  instance* 
of  infringement.  Talbot  y.  Laroche,  23  Law  Tim. 
Rep.  145. 

RULE.— Returnable  at  chambers.— On  the  last  day 
of  term,  the  court  may  make  a  rule  nisi  returnable  at 
chambers.     Cass  v.   tVight,  23  Law  Tim.  Rep.  115. 

WITNESS.— Attachment— Subpema  — Service  of 
urit— Contempt  of  court — Costs. — The  production  of 
the  original  writ  at  the  time  of  service  of  a  subpoena 
is  necessary  to  ground  a  subsequent  application  for 
an  attachment  for  non-obedience  to  the  subpoena.  A 
writ  of  subpama  duces  tecum  had  been  served  at  the 
residence  of  a  witness,  who  was  the  defendant's  at- 
torney, by  leaving  a  copy  with  his  clerk  at  his  regis- 
tered office  in  Dublin  upon  the  10th  of  December, 
The  process  server  had  also  called  the  previous  day 
with  the  writ,  and  had  been  informed  that  the  party 
was  not  in  Dublin  either  on  the  9th  or  10th.  It  was 
admitted  by  the  witness  that  he  was  in  Dublin  upon 
the  9th  of  that  month,  and  that  he  had  gone  to  Lon- 
don upon  the  10th,  from  whence  he  returned  to  Dub- 
lin upon  the  14th,  and  before  the  trial  upon  which  he 
was  subpoenaed  "had  terminated;  that  he  returned  to 
London  upon  the  evening  of  the  same  day  upon  busi- 
ness ;  and  he  denied  in  his  affidavit  that  he  had  ever 
seen  or  been  served  with  the  writ  in  question,  or  had 
been  informed  until  after  the  trial  that  such  a  writ  had 
been  issued  against  him.  Upon  motion  for  an  attach- 
ment for  disobedience  to  tne  process  of  the  court, 
upon  the  grounds  of  presumption  that  the  witness's 
clerks  had  been  collusively  instructed  by  the  witness 
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to  conceal  from  him  the  service  of  the  writ :  Held, 
that  an  attachment  could  not  issue,  there  having  been 
no  personal  service  upon  the  witness,  nor  proof  that 
the  writ  had  ever  reached  his  hands ;  but  that  the 
successful  party  was  not  entitled  to  the  costs  of  the 
motion,  not  having  explained  the  circumstances  upon 
which  the  presumption  of  collusion  rested,  Dowling 
▼.  Lawler,  6  Ir.  Jur.  187. 

COUNTY  COURTS. 

ATTORNEY.— London  County  Court  Act— Sug- 
gestion— Cost* — Attorney' $  privilege  to  sue  in  actions 
above  £20. — An  attorney  is  not  deprived  by  the  Lon- 
don County  Court  Act,  15  &  16  Vic.  c.  77,  of  his 
privilege  to  sue  in  the  superior  courts  where  the  ver- 
dict is  over  £20,  though  under  £ 00.  BorrodaUe  v. 
Nelson,  18  Jur.  431 ;  23  Law  Tim.  115. 

CERTIORARI.—  Interpleader  summons  —  Execu- 
tion in  County  Court— Excessive  levy —Practice. — 
A  writ  of  certiorari  does  not  lie  to  remove  an  inter- 
pleader summons  in  a  county  court  into  the  superior 
courts.  Nor  does  a  writ  of  prohibition  lie  to  prevent 
the  county  court  through  its  bailiff  continuing  in  pos- 
session of  the  goods  in  execution  with  respect  to  which 
the  interpleader  summons  has  issued,  even  though  the 
levy  is  excessive,  and  the  value  of  the  goods  far  ex- 
ceeds £50,  the  interpleader  summons  not  being  in  the 
nature  of  a  suit  and  there  being  no  record  to  be  re- 
moved by  a  certiorari.  MackcUar  v.  Summers  the 
younger,  ex-parts  Summers  the  elder,  Week.  Rep. 
1853-4,  p.  477;  23  Law  Tim.  Rep.  146. 

JURISDICTION.— Action  by  bailiff— Fine  for 
assaulting  bailiff —  Certiorari.  —  Two  plaints  were 
brought  in  the  county  court  of  K.  by  the  bailiff  of  the 
court.  In  one  the  plaintiff  claimed  £5  damage  for 
an  assault ;  in  the  other,  a  fine  of  £5  for  assaulting 
rhe  plaintiff,  as  such  bailiff,  while  in  the  execution  of 
his  doty,  under  the  9  &  10  Vict.  c.  95,  s.  114 :  held, 
that  tiie  plaints  could  not  be  removed  by  certiorari,  as 
the  daim  to  the  fine  was  not  a  plaint,  but  an  informal 
mode  of  proceeding  for  the  fine;  and,  taking  the  other 
plaint  alone,  the  damages  claimed  not  exceeding  £5 
its  removal  was  prohibited  by  section  90  of  the  County 
Courts  Act.    Box  v.  Green,  18  Just.  Pea.  266. 

PROHIBITION.—  Excess  of  jurisdiction  though 
wot  appear**— After  judgment.  —  The  Court  "of 
Queen's  Bene*  will  allow  a  writ  of  prohibition  to  issue 
to  restrain  the  county  court  from  proceeding  in  an 
action  after  judgment  where  no  excess  of  jurisdiction 
appears  upon  the  proceedings,  but  such  excess  is 
shown  aliunde.  Marsden  v.  Wardle,  Week.  Rep. 
1853-4  p.  455. 

PROHIBITION.— Irregular fi.  fa.  on  order— Set- 
ting aside  irregular  proceedings.  —  The  Court  of 
Queen's  Bench  will  not  grant  a  writ  of  prohibition  to 
the  judge  of  a  county  court,  to  restrain  him  from  exe- 
cuting a  fieri  facias  which  has  issued  irregularly  on 
the  goods  of  a  defendant  under  an  order  of  the  county 
court  The  remedy  is  by  application  to  the  court,  out 
of  which  the  execution  issued  to  stay  proceedings. 
Herman  v.  Sheldry,  Week  Rep.  1853-4,  p.  455. 

REPLEVIN.— Jurisdiction  of  the  County  Courts 
—Prohibition. — Semble,  that  the  jurisdiction  of  the 
new  county  courts  in  replevin,  extends  only  to  cases 
where  the 'distress  was  for  rent  in  arrear,  or  for  damage 
faisant,  and  does  not  extend  to  a  distress  for  a  pro- 


portionate amount  of  the  expenses  of  apportioning 
tithe  rent-charge.  Harries  v.  Hands,  23  Law  Tim. 
Rep.  116. 

CRIMINAL    LAW— SESSIONS,  &C. 

FRIENDLY  SOCIETIES.— Appointment  of  arbi- 
trators—Award— Jurisdiction  of  justices  of  the  peace . 
— D.  having  been  expelled  by  a  friendly  society, 
gave  notice  to  refer  the  dispute  to  arbitration,  and 
signed  an  agreement  to  be  bound  by  the  award  of  five 
out  of  nine  persons,  who,  after  his  expulsion,  had 
been  appointed  arbitrators  in  the  room  of  nine  others 
appointed  at  the  first  meeting  of  the  Society,  of 
which  nine,  two  had  become  incapable  of  acting, 
and  the  other  seven  had  been  alleged,  but  this*  was 
disputed,  to  have  left  the  place.  The  award  confirmed 
the  expulsion  of  D.  Afterwards  the  society  gave 
notice  of  a  meeting  for  rehearing  D.'s  case ;  but  D. 
refused  to  refer  it  again,  and  took  out  a  summons 
before  justices,  who  made  an  order  for  his  readmission : 
Held,  that  the  order  of  the  justices  was  made  without 
jurisdiction.  Reg.  v.  Rowland  Evans,  18  Just.  Pea. 
247. 

HABEAS  CORPUS.— Custody  on  a  criminal  mat- 
ter— On  a  commission  of  rebellion. — A  commission  of 
rebellion  issuing  out  of  a  court  of  equity,  is  simply 
a  power  to  arrest  and  bring  a  party  before  the  court 
in  a  civil  suit,  A  party  in  custody  under  a  commis- 
sion of  rebellion  issued  by  a  court  of  equity,  for  not 
appearing  to  a  suit,  is  not  a  person  in  custody  for 
a  criminal,  or  supposed  criminal  matter,  within  the 
meaning  of  the  Habeas  Corpus  Act,  31  Car.  2,  c.  2, 
Cobbett  v.  Sloman,  23  Law  Journ.  Exch.  144. 

HIGHWAY.— Diverting  or  stopping  up — Certifi- 
cates of  justices— Appeal— Jurisdiction  of  Quarter 
Sessions-5  8f  6  Will.  4,  c.  50,  ss.  84,  85,  89,  91.— 
By  sect.  84  of  the  Highway  Act,  when  a  vestry 
meeting  deem  it  expedient  that  any  highway  should 
be  stopped  up,  diverted,  or  turned,  the  chairman  of 
the  meeting  must,  by  an  order  in  writing,  direct  the 
surveyor  to  apply  to  two  justices  to  view  the  same. 
By  sect.  88,  after  a  certificate  of  the  justices  is  ob- 
tained, any  party  thinking  himself  injured  or  aggrieved 
by  such  diversion,  &c,  of  the  highway,  may  appeal 
against  same  to  the  quarter  sessions.  By  sect.  89, 
on  the  hearing  of  such  appeal,  a  jury  may  be  summoned 
who  are  to  dismiss  the  appeal  on  its  appearing:  1. 
That  the  proposed  new  highway  is  nearer  or  more 
commodious  to  the  public  ;  or,  2.  That  the  public 
highway  intended  to  be  stopped  up  is  unnecessary ;  or, 
3.  That  the  appellant  is  not  injured  or  aggrieved ;  but 
if  any  of  these  three  matters  are  shown  not  to  be  true 
then  the  sessions  are  to  allow  the  appeal.  Upon  ap- 
peal against  the  inrolment  of  a  certificate  by  two  jus- 
tices, for  the  diversion  of  a  highway,  and  the  stopping 
up  of  the  old  road,  under  the  above  statute,  the  quar- 
ter sessions  have  jurisdiction  to  inquire  into  defects 
upon  the  face  of  the  certificate,  and  are  not  limited  to 
the  trying  by  a  jury  the  three  questions  of  fact  stated 
in  sect.  89.  Therefore,  where  a  ground  of  appeal 
was,  that  the  certificate  did  not  show  upon  its  face 
that  the  surveyors,  at  whose  request  the  justices 
viewed  the  highway  proposed  to  be  diverted,  had  first 
duly  obtained  the  consent  of  the  parishioners  in  vestry 
assembled,  or  that  the  surveyors  were,  at  the  time  of 
the  said  request  to  view,  in  possession  of,  and  acting 
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under  an  order  in  uniting  of  the  chairman  of  such 
vestry  meeting,  in  pursuance  of  sect.  84,  the  sessions 
held  the  certificate  to  be  bad,  and  refused  to  inrol  it, 
or  to  empanel  a  jury  to  try  the  questions  of  fact, 
whether  the  proposed  new  highway  was  nearer,  or 
more  commodious,  and  whether  the  appellant  was  a 
party  aggrieved;  and  the  Court  of  Queen's  Bench 
refused  to  issue  a  mandamus  to  compel  them  to  hear 
the  appeal.  Where  there  is  no  appeal  at  the  instance 
of  a  person  thinking  himself  aggrieved  or  injured  it 
is  the  duty  of  the  quarter  sessions  to  be  satisfied 
that  the  certificate  is  correct  on  its  face,  and  accom- 
panied by  plan  and  proof,  such  as  is  required  by  sect. 
85  of  stat.  5  &  6  Will.  4,  c.  50.  Reg.  v.  Justices  of 
Worcestershire,  18  Jur.  424. 

JUSTICES  OF  PEACE.— Notice  of  action— 1\ 
4r  12  Vict.,  c.  44,  ss.  1, 2,  9. — A  notice  to  be  given  to 
a  justice  of  the  peace  of  an  action  to  be  brought 
against  him  for  an  act  done  by  him  without  jurisdic- 
tion, or  exceeding  his  jurisdiction,  under  s.  2  of  11  & 
12  Vict.  c.  34,  wul  be  a  good  notice  if  the  word  "ma- 
liciously "  be  omitted ;  but  if  the  action  be  brought 
against  him  under  s.  1,  fur  an  act  done  by  him  in  the 
execution  of  his  duty  with  respect  to  any  matter 
within  his  jurisdiction,  such  notice  should  state  that 
such  act  was  done  by  him  "  maliciously,"  for  the  9th 
section  of  the  act  requires  that  "  the  cause  of  action  " 
should  be  "  clearly  and  explicitly  stated ;"  and  with- 
out the  word  "maliciously"  the  defendant  might 
suppose  he  was  merely  charged  with  acting  without 
having  jurisdiction,  and  not  with  a  corrupt  motive. 
Taylor  v.  Nes  field,  Week.  Rep.  1853-4,  p.  474. 

MALICIOUS  DAMAGE.— Maliciously  cutting 
trees — Consequential  injury. — The  prisoners  were  in- 
dicted for  maliciously  damaging  some  growing  trees 
(elsewhere  than  in  a  park,  &c.)»  and  thereby  doing  in- 
jury to  the  owners  to  an  amount  exceeding  <€5.  It 
was  proved  that  the  real  injury  to  the  trees  amounted 
to  only  j£l,  but  that  the  costs  of  replacing  the  hedge 
on  which  they  stood  would  bring  up  the  amount  to 
over  £b :  Held,  that  the  latter  being  only  consequen- 
tial injury,  the  indictment  could  not  be  supported. 
Reg.  v.  Wkiteman,  18  Jur.  434. 

MASTER  AND  SERVANT.-  Contract-4  Geo. 
4,  c.  34,  «*  3 — Commitment — Conviction. — Under  the 
Master  and  Servants  Act.  4  Geo.  4,  c.  34,  s.  3,  it  has 
been  held  (upon  the  authority  of  Re  Gray.  2  Dowl.  and 
Lownd.  536,  and  Reg.  v.  Richards,  5  Qu.  Ben.  Rep. 
933,  per  Patteson,  J.)  that  the  conviction  and  warrant 
of  commitment  may  be  separate  and  independent  in- 
struments. And  where  the  warrant  of  commitment 
fas  it  may  be)  is  founded  on  a  past  conviction,  and 
does  not  recite  it,  or  state  that  the  evidence  for  the 
conviction  was  upon  oath,  or  given  in  the  prisoner's 
presence,  the  warrant  will  not  be  vitiated  on  these 
grounds.  And  the  court  will  presume  that  there  is  a 
separate  and  formal  conviction  in  tht  absence  of  any- 
thing to  the  contrary.  Reg.  v.  Collier,  Bayley,  and 
others.    23  Law  Tim .  Rep.  1 1 1 . 

POOR  REMOVAL.— Illegitimate  child  under  six- 
teen — Mother  having  no  settlement. — The  bastard 
child  of  an  Irishwoman  not  having  gained  any  settle- 
ment in  this  country  is,  until  sixteen,  removeable  to  the 
place  of  its  birth  settlement,  the  5  &  6  Will.  4,  c.  76, 
71 »  substituting  the  mother's  settlement  for  the 
gllegitimate  child's  birth  settlement  until  the  age  of 


sixteen,  applying  only  when  the  mother  has  a  settle- 
ment of  her  own.  Reg.  v.  St.  Giles-in-the-Fxelds,  23 
Law  Tim.  Rep.  1 12. 

PO  O  R. —Irremoveability  of  wife —  Marine— Proviso 
of  stats.  9  0-  10  Vict.  c.  66,  s.  1,  and  11  $•  12  Vict,  c 
111. — By  the  1 1  &  12  Vict.  c.  Ill,  whenever  any  per- 
son has  a  wife  or  child  having  no  other  settlement 
than  his  or  her  own,  such  wife  and  children  are  im- 
moveable from  any  parish  or  place  from  which  he  or 
she  would  be  removeable,  notwithstanding  any  provi- 
sions of  the  9  &  10  Vict.  c.  66,  and  are  not  removeable 
from  any  parish  or  place  from  which  he  or  she  would 
not  be  removeable  by  reason  of  any  provisions  in  the 
said  statute.  The  irrcmoveability  intended  in  stat  11 
&  12  Vict.  c.  Ill,  is  that  acquired  by  virtue  of  staV  9 
&  10  Vict.  c.  66,  a.  1.  In  1846,  W.,  a  private  in  the 
Royal  Marines,  married  the  pauper  at  S.,  where  she 
then  and  had  since  resided.  At  different  times,  down 
to  1848,  be  was  quartered  in  barracks  at  S.,  and  during 
that  time  slept  with  his  wife  in  S.  From  1848  to  1852 
he  was  serving  on  board  the  guardships  in  the  harbour 
of  P.,  and  out  of  the  parish  of  S.,  and  during  that  time 
he  frequently  slept  with  his  wife  :  Held,  that  the  hus- 
band had  not  acquired  a  status  of  irremoveability  under 
stat.  9  &  10  Vict  c.  66,  so  as  to  prevent  his  removal, 
and  therefore  the  wife  was  not  immoveable.  Reg.  v. 
The  Inhabitants  of  East  Storehouse,  18  Jur.  446. 

POOR  LAWS.— Election  of  officers— Guardians- 
Omission  to  vote  by  chairman,  having  a  second  or  cast' 
ing  vote. — By  an  order  of  the  Poor  Law  Commission- 
ers, regulating  the  proceedings  of  guardians  of  the 
poor  in  the  parish  of  M.,  the  election  of  officers  was  to 
be  by  a  majority  of  the  guardians  present  at  a  meeting 
of  the  board.  By  stat  2  &  13  Vict  c.  103,  s.  19,  in 
case  of  an  equality  of  votes  upon  any  question  at  a 
meeting  of  guardians  of  any  union  or  parish,  the  chair- 
man has  ji  "  seoand  or  casting  vote."  At  an  election 
of  clerk  to  the  guardians  of  M.,  twenty-two  guardians 
attended.  On  their  assembling,  the  chairman  said  he 
should  not  vote  for  any  candidate,  but  merely  preside 
at  the  meeting  as  chairman.  He  did  so,  and  took  the 
votes,  of  which  there  were  eleven  for  one  candidate 
and  ten  for  another.  The  former  was  declared  elected, 
and  entered  upon  the  office.  On  motion  for  a  quo 
warranto :  Held,  that  the  chairman  could  not  be  con- 
sidered as  having,  for  the  purpose  of  the  election, 
withdrawn ;  and  that  such  election  was  void,  as  not 
having  been  determined  by  a  majority  of  guardians 
present.    Reg.  v.  Griffiths,  17  Q.  B.  Rep.  164. 

BANKRUPTCY  AND  INSOLVENCY. 

ACT  OF  BANKRUPTCY.— Non-payment  of  debt 
after  summons — Tender  of  debt  without  costs. —  By 
sect.  85  of  the  Bankruptcy  Consolidation  Act,  on  the 
summoning  of  a  trader  by  his  creditor  for  payment  of 
a  debt,  the  court  may  allow  the  trader  or  creditor  his 
costs.  It  has  been  decided  by  Comm.  Ayrton  that  a 
tender  .of  the  debt  without  costs,  before  the  day  on 
which  the  summons  is  returnable,  is  sufficient.  Sf  ruble, 
the  remedy  for  costs  is  by  a  separate  application.  Anon, 
23  Law  Tim.  Rep.  129. 

ACT  OF  BANKRUPTCY.— Trader-debtor  sum- 
mons—Notice of  dishonour  of  bill — Form  of  affidavit, 
— The  affidavit  on  issuing  a  trader-debtor  summons 
against  the  endorser  of  a  bill  of  exchange,  must  state 
notice  of  dishonour  to  him,  or  the  summons  will  be 
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discharged  with  costs.     Turner  v.  — ,  23  Law  Tim. 
Rep.  147. 

BALANCE  SHEET.— Bantrupf  Law  Consolida- 
tion Act,  1849  -Construction  of  160/ A  section— Offi- 
cial assignee  not  to  be  remunerated  for  preparing  ba- 
lance-sheet and  accounts. — By  sec.  160  of  the  Bank- 
ruptcy Consolidation  Act,  the  court  may  make  such 
allowance  out  of  the  estate  of  the  bankrupt  for  the 
preparation  of  his  balance-sheet  and  accounts,  and  to 
such  person  as  the  court  shall  think  fit,  in  any  case 
where  it  is  shown  that  the  bankrupt  required  assist- 
ance. The  Lords  Justices  in  Chancery  have  decided 
that  the  official  assignee  of  the  bankrupt's  estate  is  not 
a  person  to  whom  an  allowance  can  be  made,  under 
the  above  160th  sec.  out  of  the  estate  and  effects  of 
the  bankrupt,  for  assisting  him  to  prepare  his  balance- 
sheet  and  accounts.  A  rule  laid  down  by  a  district 
commissioner,  that  the  balance-sheet  should  be  made 
out  on  every  occasion  of  bankruptcy  by  the  official 
assignee,  was  held  by  Sir  G.  J.  'turner,  L.J.,  to  be 
contrary  to  the  intention  of  the  160th  section  of  the 
act,  that  section  requiring  rather  that  the  commissioner 
should  in  eac'i  particular  bankruptcy,  exercise  a  dis- 
cretion, under  the  circumstances,  whether  to  employ  a 
person  to  assist  the  bankrupt  or  not.  Exparte  Russet 
in  re  Minnitt,  18  Jur.  411. 

Insolvent's  petition  —  Description.  —  An  insolvent 
must  describe  himself  as  of  all  places  where  he  has 
resided  during  the  time  when  his  debts  were  con- 
tracted, which  extends  to  the  case  of  costs  incurred 
whilst  in  prison  on  a  prior  application.  Re  J.  B.  Cash, 
1  Bnnk.  and  Insolv.  Rep.  212. 

JUKISDIC I  ION.— Adjudication— Insolvent  out  of 
custody.— by  the  1  &  2  Vict.  c.  110,  s.  38,  after  an 
order  has  been  made  directing  an  insolvent  to  be 
brought  up  to  be  dealt  with  according  to  the  provi- 
sions of  the  act,  the  court  may  direct  the  insolvent  to 
be  discharged  out  of  custody  on  his  giving  bail  until 
the  day  of  hearing.  It  then  provides,  "  that  any  in- 
solvent so  discharged  out  of  custody  shall,  on  appear- 
ing before  the  said  court  or  commissioner,  be  deemed 
and  considered  for  all  the  purposes  of  this  act  in  the 
custody  in  which  he  was  at  the  time  he  was  so  dis- 
charged." Where  an  insolvent  is  out  of  custody  on 
bail,  until  the  day  of  hearing,  and  a  discharge  is 
lodged  at  the  prison  in  the  interval,  by  the  detaining 
creditor,  the  court  has  no  power  to  make  an  adjudica- 
tion.    Re  Smith,  1  Bank,  and  Insolv.  Rep.  209. 

Petition  for  protection — Schedule — Amendment — 
Omission  to  insert  holder  of  negotiable  instrument* — 
The  7  &  8  Vict.  c.  96,  s.  22,  provides  that  a  final  order 
shall  protect  the  person  of  the  petitioner  from  all  pro- 
cess in  respect  of  the  debts  due,  &c.  at  the  filing  of 
the  petition  to  the  persons  named  in  his  schedule  as 
creditors,  "  or  in  respect  of  the  claims  of  any  other 
persons  not  known  to  such  petitioner  at  the  time  of 
making  the  final  order,  who  may  be  indorsees  or  hold- 
ers of  any  negotiable  securities  set  forth  in  such  sche- 
dule." Where  an  insolvent  had  omitted  to  insert  the 
holder  of  a  negotiable  instrument,  given  in  respect  of 
a  debt  in  the  schedule,  on  a  rule  obtained  after  the 
first  examination,  and  before  the  final  order,  to  show 
cause  why  the  schedule  should  not  be  amended  by  in- 
serting the  name  of  the  holder :  held,  that  the  court 
had  power  to  allow  the  amendment  at  any  time  before 
the  making  of  the  final  order.  Re  Innes,  1  Bank,  and 
Insolv.  Rep.  207. 


JURISDICTION.— Co»t*yo»ce  by  provisional  as- 
signee.— Sect.  68  of  the  1  &  2  Vict.  c.  110,  empowers 
the  Insolvent  Court  to  direct  a  conveyance  or  assign- 
ment of  a  dry  legal  estate  by  the  provisional  assignee, 
where  no  creditors'  assignee  has  been  appointed,  with- 
out observing  the  usual  formalities  required  by  the 
act  on  the  sale  of  real  property.  The  court  has  no 
power  to  make  an  order  on  the  provisional  assignee 
to  join  in  making  a  conveyance  or  assignment  under 
section  68  of  1  &  2  Vict.  c.  110,  until  after  the  day 
gazetted  for  the  bringing  up  of  the  insolvent.  Re 
Carter,  1  Bank,  and  Insolv.  Bep.  212. 

PROOF — Verdict  subject  to  award— Judgment  after 
bankruptcy — Notice  of  act  of  bankruptcy. — In  exp. 
Poucher  (I  Glvn  &  Jam.  385;  and  see  exp.  Ferns 
y.  Mont.  D.  and  De  Gex,  746;  exp.  Cocks,  1  De  Gex, 
446),  the  V.  C.  said  :— "  It  seems  to  me,  upon  autho- 
rity as  well  as  principle,  that  where,  in  an  action 
founded  upon  contract,  there  is  a  verdict  before  bank* 
ruptcy,  and  judgment  afterwards,  there  the  costs  are 
proveable,  having  in  effect  been  incorporated  with  the 
existing  debt  by  the  verdict,  though  not  ascertained 
in  amount  till  the  judgment."  There  is  no  difference 
because  there  is  a  reference  after  the  verdict,  and 
judgments  now  have  no  relation  back.  In  an  action 
of  assumpsit  on  an  account  current,  brought  by  T. 
against  P.,  to  which  defendant  pleaded  (inter  alia) 
payment  and  set-off,  verdict  by  consent,  for  plaintiff, 
subject  to  award;  arbitrator  to  direct  that  a  verdict 
might  be  entered  up  for  either  party,  and  make  direc- 
tions as  to  costs  both  of  the  suit  and  arbitration. 
After  a  lapse  of  six  years,  an  award  was  made  in  favour 
of  the  plaintiff  for  £  11,000  odd.  Four  days  after 
the  award  was  made,  and  previous  to  judgment  being 
signed  and  costs  taxed,  the  defendant  committed  an 
act  of  bankruptcy  (of  which  the  plaintiff  had  notice), 
by  filing  a  declaration  of  insolvency.  Judgment  was 
signed  a  few  days  afterwards,  and  the  defendant  was 
ultimately  adjudicated  a  bankrupt.  Held,  that  the 
plaintiff  had  a  right  to  prove  on  the  judgment  entered 
up  in  pursuance  of  the  award,  notwithstanding  his 
having  notice  of  the  prior  act  of  bankruptcy.  Exp. 
Thornthwaite,  re  Pickering,  1  Bank. &  Insol. Rep.  201. 

SCHEDULE.— False  statements.— Where,  in  the 
statements  set  opposite  to  the  debts  in  a  schedule,  an 
insolvent  swears  to  facts  which  are  manifestly  untrue, 
and  it  appears  that  the  object  in  doing  so  was  to  mis- 
lead, the  court  will  either  dismiss  the  petition  or  ad- 
journ the  case  sine  die.  Re  Carr,  1  Bank,  and  Insolv. 
Rep.  210. 


ON  THE  REGISTRY  OF  DEEDS. 


The  Legislature  having  required  that  the  evidence 
of  title  to  lands,  in  certain  counties,  should  be  regis* 
tered,  and  denied  validity  to  any  unregistered  deed, 
though  prior  in  date,  and  given  precedence  to  the 
subsequent  instrument,  it  is  desirable  that  this  es- 
sential to  the  purchase  deeds  of  property  in  two 
counties  of  England,— the  one  the  largest,  and  the 
other  the  greatest — should  be  fully  understood,  and 
we  therefore  present  the  following  summary  of  the 
enactments  applicable  thereto. 
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A8  TO   MIDDLESEX. 

Middlesex — ^  Anne,  c.  20. — Memorial  of  deeds  and 
wills  affecting  lands,  to  be  registered,  or  else  void 
against  subsequent  purchasers.} — The  Registry  Act 
for  this  county  is  7  Anne,  c.20.  Sect.  1,  enacts  that 
a  memorial  of  all  deeds  and  conveyances,  and  of  all 
wills  and  devises  in  writing,  of,  or  concerning,  and 
whereby  any  honors,  manors,  lands,  tenements,  or 
hereditaments  in  the  county,  may  be  in  any  way  af- 
fected in  law  or  equity,  may  be  registered  in  such 
manner  as  is  thereinafter  directed.  And  that  every 
such  deed  or  conveyance  shall  be  adjudged  fraudulent 
and  void  against  any  subsequent  purchaser  or  mort- 
gagee for  valuable  consideration,  unless  such  memo- 
rial thereof  be  registered,  as  by  this  Act  is  directed, 
before  the  registering  of  the  memorial  of  the  deed  or 
conveyance,  under  which  such  subsequent  purchaser 
or  mortgagee  shall  claim.  And  that  every  such  devise 
shall  be  adjudged  fraudulent  and  void  against  any  sub- 
sequent purchaser  or  mortgagee  for  valuable  conside- 
ration, unless  a  memorial  of  such  will  be  registered  at 
such  times,  and  in  such  manner,  as  is  thereinafter 
directed. 

Exception  of  certain  lands  and  interests."] — Sect.  17, 
excepts  from  the  operation  of  the  Act,  copyhold 
estates— leases  at  a  rack-rent,  not  exceeding  twenty- 
one  years,  where  the  actual  possession  and  occupation 
go  along  with  the  lease— chambers  in  Serjeants* 
Inn  (/)— the  Inns  of  Court  or  Inns  of  Chancery. 

Forms  and  requisites  of  memorial'] — The  memo- 
rials (sect.  5)  are  to  be  in  writing,  on  vellum  or  parch- 
ment, and  in  case  of  deeds  and  conveyances  shall  be 
under  the  hand  and  seal  of  some  or  one  of  the 
grantors,  or  some  or  one  of  the  grantees,  his  or  their 
heirs,  executors,  administrators,  guardians,  or  trustees, 
attested  by  two  witnesses,  one  whereof  to  be  one  of 
the  witnesses  to  the  execution  of  such  deed  or  con- 
veyance, which  witness  shall  upon  his  oath  before  one 
of  the  registers  or  masters,  or  before  a  master  in 
Chancery  ordinary  or  extraordinary,  prove  the  signing 
and  sealing  of  such  memorial,  and  the  execution  of 
the  deed  or  conveyance  mentioned  in  such  memorial. 
And  in  case  of  wills,  the  memorial  shall  be  under  the 
hand  and  seal  of  some,  or  one,  of  the  devisees,  his  or 
their  heirs,  executors,  administrators,  guardians, 
or  trustees,  attested  by  two  witnesses,  one  whereof 
shall,  upon  his  oath,  before  the  said  register  or  master 
as  aforesaid,  prove  the  signing  and  sealing  of  such 
memorial. 

Requisites  of  memorial  as  to  contents.] — Every 
memorial  of  any  deed,  conveyance,  or  will,  shall  con- 
tain the  day  of  the  month  and  year,  when  such  deed, 
conveyance,  or  will,  bears  date,  and  the  names  and 
additions  of  all  the  parties  to  such  deed  or  conveyance, 
and  of  the  devisor  or  testator  of  such  will.  And  of 
all  the  witnesses  to  such  deed,  conveyance,  or  will, 
and  the  places  of  their  abode,  and  shall  express  or 
mention  the  honors,  manors,  lands,  tenements,  and 
hereditaments  Contained  in  such  deed,  conveyance, 
or  will,  and  the  names  of  all  the  parishes,  town- 
ships, hamlets,  precincts,  or  extra-parochial  places 
within  the  said  county,  where  any  such  honors,  &c  , 
are  lying,  that  are  given,  granted,  conveyed,  devised, 
or  anyways  affected  or  charged  by  any  such  deed,  con- 
veyance, or  will,  in  such  manner  as  the  same  are  ex- 
pressed or  mentioned  in  such  deed,  conveyance,  or  will, 
or  to  the  same  effect. 


As  to  the  registry  of  conveyances  by  several  instru- 
ments.]— That  where  there  are  more  writings  than  one 
for  making  and  perfecting  any  conveyance  or  security 
which  name,  mention,  or  anyways  affect  or  concern 
the  same  honors,  &c,  it  shall  be  a  sufficient  me- 
morial and  register  thereof  if  all  the  said  houses,  &c., 
and  the  parishes,  &c,  be  only  once  named  or  men- 
tioned in  the  memorial  or  register  of  any  one  of  the 
deeds  or  writings  made  for  the  perfecting  of  such 
conveyance  or  security,  and  that  the  dates  of  the 
rest  of  the  said  deeds  or  writings,  with  the  names 
and  additions  of  the  parties  and  witnesses,  and  the 
places  of  their  abodes,  be  only  set  down  in  the  memo- 
rials and  registers  of  the  same,  with  a  reference  to  the 
deed  or  writing  whereof  the  memorial  is  so  registered 
that  contains  or  expresses  the  parcels  mentioned  in  all 
the  said  deeds,  and  directions  now  to  find  the  regis- 
tering the  same. 

As  to  registry  of  wills.] — That  all  memorials  of 
wills  shall  be  registered  in  manner  aforesaid,  within 
six  months  after  the  death  of  the  testator,  dying 
within  the  Kingdom  of  Great  Britain,  or  within  three 
years,  upon  a  dying  upon  the  sea,  or  beyond  the  seas. 
And  such  registry  shall  be  as  valid  against  subsequent 
purchasers  as  if  the  same  had  been  registered  imme- 
diately after  the  death  of.  the  testator  (s.  8). 

As  to  concealment  of,  or  litigation  on,  will.] — In 
case  the  devisee  or  person  interested  in  the  honors, 
&c,  devised,  by  reason  of  the  concealment,  or  sup- 
pression, or  contesting  such  will,  or  other  inevitable 
difficulty,  without  his  wilful  neglect  or  default,  shall  be 
disabled  to  exhibit  a  memorial  for  the  registry  thereof, 
within  the  respective  times  thereinbefore  limited,  and 
that  a  memorial  shall  be  entered  in  the  office  of  such 
contest,  or  other  impediment  within  two  years  after 
the  death,  if  in  Great  Britain,  or  within  four  years,  if 
death  upon  the  sea,  or  beyond  the  seas,  then,  and  in 
such  case,  the  registry  of  the  memorial  within  six 
months  next  after  the  attainment  of  such  will,  or  a 

Erobate  thereof,  or  removal  of  the  impediment,  shall 
e  a  sufficient  registry  (s.  9.) 

Utmost  limit  for  registry  of  wills.] — That  in  case 
of  any  concealment  or  suppression  of  any  will,  or  de- 
vise, any  purchaser  shall  not  be  disturbed  or  defeated 
in  his,  or  their  purchase,  unless  the  will  be  actually 
registered  within  five  years  after  the  death  (s.  10). 

As  to  certificates  for  discharging  the  entry  of  mort- 
gages.]— That  in  case  of  mortgages  whereof  memo- 
rials shall  be  entered,  if  at  any  time  afterwards  a  cer- 
tificate shall  be  brought  to  the  register,  signed  by  the 
mortgagee,  his  executors,  administrators,  or  assigns, 
and  attested  by  two  witnesses,  whereby  it  shall  appear 
that  all  monies  due  upon  such  mortgage  have  been 
paid,  or  satisfied  in  discharge  thereof,  which  witnesses 
shall  upon  their  oaths  prove  such  monies  to  be  satis- 
fied  or  paid  accordingly,  and  that  they  saw  such  certi- 
ficate signed  by  the  mortgagee,  his  executors,  admi- 
nistrators, or  'assigns,  that  then,  and  in  every  such 
case,  the  register  shall  make  an  entry  in  the  mar- 
gins of  the  register  books  against  the  register  of  the 
memorial  of  such  mortgage  that  such  mortgage 
was  satisfied  and  discharged  according  to  such  certi- 
ficate to  which  the  same  entry  shall  refer,  and  shall 
after  file  such  certificate  to  remain  upon  record  in  the 
said  register  office. 

Judgments,  $c,  to  be  registered,— That  no  judgment 
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statute  or  recognisance  [other  than  those  of  the 
Crown],  shall  affect  or  bind  any  honors,  &c,  in  Mid- 
dlesex, but  only  from  the  time  that  a  memorial  of 
such  judgment,  &c.,  shall  be  entered,  expressing  and 
containing  in  case  of  such  judgment  the  names  of  the  I 
plaintiffs,  and  the  names,  additions,  and  places  of  . 
abode  (if  any  such  be  in  such  judgment)  of  the  defen- 
dants, the  sums  thereby  recovered,  and  the  time  of  the 
signing  thereof.  And  that  in  order  to  the  making  an 
entry  of  such  memorials  of  judgment,  &c,  the  party 
desiring  the  same  shall  produce  to  and  leave  with  the 
register  to  be  filed  a  memorial  of  such  judgment,  &c*, 
signed  by  the  proper  officer  or  his  deputy,  together 
with  an  affidavit  sworn  before  one  of  the  judges  at 
Westminster  or  a  master  in  Chancery,  that  such 
memorial  was  duly  signed  by  the  officer  whose  name 
shall  appear  to  be  thereunto  set;  which  memorial 
such  respective  officer  is  hereby  required  to  give  such 
plaintiff,  or  his  executors  or  administrators  or  attor- 
neys, paying  for  the  same  the  sum  of  Is. 

A8   TO   YORKSHIRE. 

Yorkshire  statutes.— The  statutes  are  2  and  3  Anne, 
c  4,  for  the  West  Riding ;  6  Anne,  c.  35,  for  the  East 
Riding ;  and  8  Geo.  2  c.  6,  for  the  North  Riding. 

West  Biding,  2  <$•  3  Anne,  c.  4.— The  office  is  at 
Wakefield,  where  all  deeds  and  wills  affecting  lands  in 
the  West  Riding  are  to  be  registered,  by  memorials 
under  the  hand  and  seal  of  some  or  one  of  the  grantors 
or  grantees,  or  devisees,  or  his  or  their  guardians  or 
trustees;  and  if  the  deed  be  executed  within  forty 
miles  of  the  West  Riding,  the  witness  must  attend  at 
the  office.  If  otherwise,  the  oath  is  to  be  before  a 
judge  at  Westminster  or  a  master  in  Chancery.  Wills 
of  persons  whose  death  happened  in  England,  Wales, 
or  Berwick,  must  be  registered  in  six  months ;  and  if 
death  happened  beyond  seas,  within  three  years ;  and 
in  cases  of  impediment,  within  six  months  after  its 
removal. 

East  Riding,  6  Anne,  c.  35. — The  office  is  at  Bever- 
ley, for  the  East  Hiding  and  Kingston-upon-Hull. 
The  execution  of  the  memorials  is  generally  the  same 
as  required  in  Middlesex. 

North  Riding,  8  Geo.  2  c.  6.— The  office  is  at 
Northallerton.  The  variance  is  in  proof  of  the  deed, 
which  must  be  by  both  the  witnesses  to  the  execution 
of  the  memorial,  or  the  party  executing  the  memorial 
may  acknowledge  his  execution  thereof,  and  of  the 
deed  before  the  register,  or  his  deputy.  Wills  are  not 
valid  as  against  purchasers,  unless  registered  within 
three  years.  Ana  deeds  and  wills  may  be  registered 
verbatim,  in  lieu  of  a  memorial,  and  be  evidenced  by 
copies  in  case  of  the  destruction  of  the  originals  by 
fire  or  other  accident. 

Registration  generally. 
Registry  of  Bankruptcy  Appointments  of  Assig- 
nees.— By  the  Bankruptcy  Consolidation  Act  (12  &  13 
Vict.  c.  106,  s  143),  where  any  conveyance  or  assign- 
ment of  any  real  or  personal  property  of  a  bankrupt 
would  require  to  be  registered,  enrolled,  or  recorded 
in  any  registry  office  in  England,  Wales,  or  Ireland, 
the  certificate  of  the  appointment  of  assignees  of  the 
estate  and  effects  of  the  bankrupt  shall  be  registered, 
and  shall  have  the  like  effect  to  all  intents  and  pur- 
poses as  tbe  registry  of  such  conveyance  or  assignment 


would  have  had ;  and  the  title  of  any  purchaser  for 
valuable  consideration  without  notice  of  the  bank- 
ruptcy, who  shall  have  duly  registered  his  purchase- 
deed  previous  to  the  registry  thereby  directed,  shall 
not  be  invalidated  by  reason  of  such  appointment  of 
assignees,  or  of  the  vesting  of  such  property  in  them 
consequent  thereupon,  unless  the  certificate  of  such 
appointment  shall  be  registered,  as  regards  Great 
Britain  and  Ireland,  within  two  months  from  the  date 
of  such  appointment. 


DEBATING  SOCIETIES. 

London  Law  Students'   Debating   Society. 
{At  the  Law  Institution,  Chancery-lane.) 

QUESTIONS   POR   DISCUSSION. 

Tuesday,  June  6,  1854.— No.  75.— Is  the  law  of 
primogeniture,  as  existing  in  this  country,  beneficial? 
Mr.  Phillips  is  appointed  to  open  tbe  debate,  and 
Messrs.  Powell,  Green,  and  Chapman,  to  speak  upon 
the  question. 

Tuesday,  June  13, 1854.— No.  12  >.— Will  an  action 
for  a  malicious  prosecution  lie  against  a  railway  com- 
pany ?  (Stephens  v.  the  Midland  Railway  Company, 
Times  newspaper,  April  10,  1854.  Reg.  v.  Great 
North  of  England  Railway  Company,  9  Q.B.  315). 
Affirmative—Mr.  Baddeley  and  Mr.  Kent.  Negative 
—Mr.  Elgood  and  Mr.  Kimber. 

Tuesday,  June  20,  1854.— No.  127.— Can  an  ac- 
knowledgment in  writing  given  by  the  maker  to  the 
payee  of  a  promissory  note  be  made  available  to  avoid 
the  statute  of  limitations  in  an  action  by  an  indorsee? 
the  acknowledgment  being  given  after  the  negotiation 
(Cripps  v.  Davis,  12  Mee.  &  W.  159;  Gale  v.  Capern, 
1  Ad.  &  Ell.  102.  Affirmative— Mr.  Allen  and  Mr. 
Osborne.     Negative— Mr.  Prudence  and  Mr.  Gratton. 

Tuesday,  June  27,  1864.— No.  76.— Ought  limited 
liability  in  partnerships  to  be  introduced  into  the  law 
of  this  country  ?  Mr.  Crafter  is  appointed  to  open 
the  debate,  and  Messrs.  Hindley,  Biaiand,  and  Chor- 
ley,  to  speak  upon  the  question. 

Law  Students'  Corresponding  Society. 

Gentlemen,— It  having  been  proposed  to  present 
Mr.  Gilman,  the  Hon.  Sec.  of  "  The  Law  Students' 
Mutual  Corresponding  Society,"  with  some  mark  of 
gratitude  for  nis  exertions  in  establishing  the  So- 
ciety, and  for  the  vigour  and  enerey  with  which  he 
has  conducted  it,  since  its  establishment,  I  have 
opened  a  subscription  list  (limited  to  5s.)  for  that 
purpose ;  to  which  already  nearly  two-thirds  of  the 
members  have  freely  contributed,  and  at  the  same 
time  expressed  their  wannest  thanks  to  Mr.  Gilman, 
for  the  benefit  which  he  has  conferred  on  all  articled 
clerks,  by  the  establishment  of  this  society;  knowing 
that  you  have  kindly  opened  your  pages  to  the  com- 
miinications  of  the  society,  1  trust  you  will  find  a  cor- 
ner for  this,— I  am,  Gentlemen,  yours  obediently,  J. 
N.  Moubilyan,  Jun. 

Fellow  Students,— Our  attention  has  often 
been  called,  through  the  instrumentality  of  the  Maga- 
zine, to  the  "  Law  Students'  Mutual  Corresponding 
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Society."  I  believe  it  it  a  general  mistake,  that  lend- 
ing our  names  to  be  inserted  in  the  pages  of  the 
Magazine  constitutes  membership.  I  thought  so  till 
very  lately ;  and  find  that  others  with  whom  I  have 
communicated  have  had  the  same  opinion.  In  conse- 
quence of  Mr.  Gilman's  letter  in  the  December  number 
of  the  Magazine,  I  applied  to  him  for  a  copy  of  the 
rules  of  the  society;  and  I  find  it  there  stated,  that  it 
only  implies  a  willingness  to  enter  into  correspon- 
dence. Now,  surely  those  who  are  willing  to  enter  into 
correspondence  can  have  no  hesitation  about  joining 
this  society,  which  has  for  its  basis  the  fortnightly 
circulation  of  Moot  Points,  upon  which  its  members 
give  their  opinions.  Feeling  assured  that  those  who 
are  labouring  under  this  mistake  will  join  the  society 
when  they  have  it  pointed  out  to  them,  I  remain, 
yours  obediently,  Junius. 


LEADING  CASES. 


PRECATORY  TRUSTS.— Briggs  v.  Briggs— 
Cowman  v.  Harris — Palmer  v.  Simmonds— Certainty 
in  subject  of  recommendation — Residue  and  bulk  of 
residue. — Courts  of  Equity  have  ever  shown  an  anxiety 
to  give  full  effect  to  the  directions  of  a  testator,  how- 
ever informally  he  may  have  expressed  them.  Thus 
they  have  construed  expressions  in  wills  of  recom- 
mendation, confidence,  hope,  wish,  and  desire,  into 
positive  directions,  and  have  treated  them  as  trusts  to 
be  performed  for  the  benefit  of  the  parties  indicated 
as  objects  of  such  recommendatory  expressions.  As 
observed  by  V.C.  Rindersley,  in  Palmer  v.  Simmonds 
(2  Drewry,  221),  in  most  of  the  cases  of  this  class 
the  court  is  called  upon  to  do  what  it  is  persuaded  was 
never  the  intention  of  the  testator ;  for  when  a  tes- 
tator expresses  his  confidence  that  the  devisee  or  legatee 
will  do  so  and  so,  what  he  really  means,  is  to  say  that 
he  expresses  the  confidence  because  he  does  not  mean 
to  create  a  trust.  He  gives  absolutely  because  he  has 
confidence.  But  then  the  court  has  said  that  is  a 
reason  why  the  court  should  create  a  trust.  It  has 
been  supposed  that  of  late  years  the  courts  were  dis- 
inclined to  extend  this  doctrine  of  recommendatory, 
or,  as  they  are  more  usually  styled,  precatory  trusts, 
but  the  recent  decisions  seem  scarcely  to  bear  out  this 
statement,  which  was  made  by  V.C.  Shadwell,  in  the 
case  of  Sale  v.  Moore  (I  Simons,  534)  where,  after 
observing  that  the  first  case  which  construed  words  of 
recommendation  into  a  command,  by  making  trusts  of 
them,  made  a  uriU  for  the  testator,  (which  is  a  thing 
which  the  courts  are  daily  protesting  that  it  is  not 
their  province  to  do),  he  added  "  the  current  of  deci- 
sions of  late  years  has  been  against  converting  a 
legatee  into  a  trustee."  With  reference  to  the  words 
"  the  legatee/'  we  may  observe  that  most  of  the  cases 
arise  on  a  gift  to  a  party  with  a  recommendation  in 
favour  of  other  persons  superadded.  The  cases  upon 
this  doctrine  have  been  very  numerous,  and  there  does 
not  seem  to  be  much  leaning  against  the  raising  of  a 
trust  from  such  recommendations.  However,  it  is 
said  that  in  order  that  the  words  should  have  effect 
given  to  them,  there  must  be  not  only  a  clear  intent 
apparent  from  the  whole  of  the  document  that  the 
words  of  recommendation  are  so  used  that  they  ought 


to  be  constructed  as  imperative,  but  also  there  must 
be  a  certainty  both  of  the  objects  to  whom  the  recom- 
mendation refers,  and  of  the  subjects  of  property  to 
be  given.  Such  was  the  language  of  Lord  Eldon 
(see  Paul  v.  Compton,  8  Ves.  380;  Dashwood  v. 
Peyton,  1 8  Ves.  41).  With  respect,  however  to  the  cer- 
tainty of  the  objects,  it  is  necessary  to  bear  in  mind 
Lord  Truro's  decision  in  the  case  of  Briggs  v.  Penny, 
(3  Macn.  and  Gord.  546;  S.  C.  16  Jur.  93;  and  in 
the  court  below,  13  Jur.  905);  the  subject  was  certain, 
but  there  was  a  vagueness  in  the  description  of  the 
object,  so  much  so  that  the  trust  intended  was  not 
sufficiently  certain  and  definite  to  be  valid  and  effec- 
tual, and  yet  Lord  Truro  held  that  the  vagueness  was 
immaterial,  it  being  certain  that  there  was  a  trust 
created.  So  that  according  to  this  decision  it  is  not 
necessary  to  exclude  the  legatee  from  a  beneficial  inte- 
terest,  that  there  should  be  a  valid  or  effectual  trust ;  it 
is  only  necessary  that  it  should  clearly  appear  that  a 
trust  was  intended.  Lord  Truro  indeed  added  that 
"it  is  most  important  to  observe  that  vagueness 
in  the  object  will  unquestionably  furnish  reasons  for 
holding  that  no  trust  was  intended;  yet  this  may  be 
countervailed  by  other  considerations  which  show  that 
a  trust  was  intended,  while  at  the  same  time  such  trust 
is  not  sufficiently  certain  and  definite  to  be  valid  and 
effectual."  Whether  this  distinction,  which  was  re- 
ferred to  by  Sir  G.  Turner  in  Cowman  v.  Harrison 
(17  Jur.  313),  without  any  expression  of  approbation, 
will  be  hereafter  acted  on,  remains  to  be  seen.  At 
present  it  is  intended  to  notice  two  or  three  decisions 
with  reference  to  the  necessity  for  certainty  in  the 
subject- matter  of  the  devise.  With  respect  to  the 
subject-matter  of  a  precatory  trust,  it  is  established 
that  if  the  whole  of  what  was  given  to  the  legatee, 
subject  only  to  the  enjoyment  of  the  produce  or  pro- 
fits thereof,  is  to  be  for  the  benefit  of  another  on  a 
given  event,  as  the  death  of  the  legatee,  there  is  a 
sufficient  certainty;  but  if  the  testator  has  shown  that 
he  intended  only  what  the  legatee  saved,  or  such  part 
only  as  he  should  please  to  give,  to  pass  under  the  words 
of  recommendation,  then  there  is  not  a  sufficient  cer- 
tainty to  raise  a  trust,  but  the  legatee  will  take  abso- 
lutely, i.e.,  unaffected  by  such  recommendatory  words. 
Thus  in  the  case  of  Eade  v.  Eade  (5  Madd.  Rep,  1 1 8)  the 
will  contained  a  bequest  of  the  residue  to  the  testator's 
wife, "  requesting  she  would  at  her  death  leave  j£200  to 
each  of  the  Misses  N.,  and  leave  the  remainder  of  her 
property  to  my  nephews  G.  and  W.  E,"  Sir  John  Leach, 
after  referring  to  the  general  doctrine  that  a  request  or 
recommendation  will  raise  a  trust  if  the  objects  and  the 
property  be  described  with  such  certainty  that  the  court 
can  execute  it,  said  that  if  the  testator  had  requested 
his  wife  at  her  death  to  leave  the  remainder  of  his  pro- 
perty to  G.  and  W.  E.,  there  would  have  been  a  clear 
trust  in  their  favour,  because  the  remainder  of  the 
testator's  property  could  have  been  ascertained.  But 
as  the  words  were  the  remainder  of  her  property  [i.e ., 
of  the  legatee]  which  his  Honor  could  not  say  mean  t 
the  testator's  property,  it  was  decided  that  no  trust 
was  created.  It  will  be  seen  that  there  was  no  deci- 
sion in  favour  of  a  trust,  though  if  the  words  had 
referred  to  the  testator's  property,  Sir  John  Leach 
would  have  held  that  a  trust  was  created.  It  must  be 
understood  that  by  the  words  "  the  remainder  of  my 
property"  (supposing  them  to  have  been  used),  the 
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testator  referred  to  the  remainder  after  paying  the 
nuns  of  Jt2O0  to  the  two  N.s,  and  not  to  the  re- 
remainder  which  should  exist  at  the  death  of  the 
testator's  wife,  increased  or  diminished  by  her  good  ma- 
nagement or  want  of  management.   To  suppose  other- 
wise would  be  to  contradict  very  many  decisions,  and 
in  particular  the  two  recent  ones  presently  mentioned. 
We  are  aware  that  the  case  of  Eade  v.  Eade,  has  some- 
times been  cited  as  a  decision  that  a  trust  may  be  raised 
from  the  use  of  precatory  words  though  the  subject- 
matter  be  not  certain,  but  when  closely  looked  to  it  is 
pretty  certain  that  such  is  not  a  correct  representation 
of  Sir  John  Leach's  language.    In  the  recent  case. 
of  Cowman  v.  Harrison  (17  Jur.  313;  S.  C.  10  Hare, 
234 ;  22  Law  Journ.  N.  S.  Chanc.  993 ;  21  Law  Tim. 
Rep.  148),  there  was  a  gift  by  will  to  trustees  to  sell 
ana  invest,  and  pay  the  annual  income  to  the  testa- 
tor's widow,  during  widowhood,    "for    the    main- 
tenance, education,  and  support  of  herself  and  her 
children,"  with  the  following  words :  "  And  I  do  par- 
ticularly recommend,  desire,  and  direct  my  said  wife 
at  her  decease,  by  will  or  otherwise,  to  divide  and  dis- 
pose of  what  money  or  property  she  may  have  saved 
from  the  said  yearly  income  among  all  my  children,  in 
equal  shares.'*    Sir  G.  Turner,  then  V.  C.,  held  that 
the  gift  was  too  indefinite  as  to  the  subject-matter  to 
constitute  a  trust  for  the  children  in  any  savings  made 
by  the  widow.    His  Honour  said  that  where  there  is 
a  right  in  the  legatee  to  spend  the  subject  of  the  gift, 
that  is  inconsistent  with  the  nature  of  a  precatory 
trust  to  bequeath  it  over  to  any  other  person,  and 
therefore  the  court  collects  from  the  fact  of  a  power 
to  the  legatee  to  dispose  of  any  portion  of  the  fund, 
that  the  legatee  is  to  be  at  liberty  to  disregard  the 
ulterior  intentions  of  the  testator  as  to  that.    If  a 
trust  were  raised  in  such  a  case,  it  could  not  be  en- 
forced ;  therefore  the  court  says  it  shall  not  be  raised 
at  all.    The  latest  case  on  this  subject  is  Palmer  v. 
Simmonds  (2  Drewry,  221),  where  it  appeared  that  a 
testatrix  gave  her  residuary  estate  to  A.,  his  heirs,  ex- 
ecutors, administrators,  and  assigns  for  ever,  for  his 
own  use  and  benefit,  as  she  had  full  conBdence  in  him 
that  if  he  should  die  without  lawful  issue,  he  would, 
after  providing  for  his  widow  during  her  life,  leave 
the  hulk  of  her  said  residuary  estate  to  B.,  C,  D.,  and 
R.  equally.     It  was  held,  that  this  language  did  not 
describe  the  subject  of  gift  with  sufficient  certainty  to 
create. a  precatory  trust.    This  was  a  decision  by 
V.  C.  Kindersley,  who,  after  referring  to  the  terms  of 
the  gift,  expressed  a  clear  opinion  that  so  far  as  re- 
garded the  words,  •"  as  I  have  full  confidence,"  they 
were  sufficient  to  create  a  trust.    His  Honour  also 
said  that  the  objects  and  purposes  were  clearly  certain. 
The  only  question  left  for  consideration  was  whether 
the  subject-matter  was  certain.     If  the  words  had 
been  "  my  residuary  estate,"  the  cases  established  that 
it  would  have  been  a  good  trust.    His  Honour  said— 
The  testatrix  has  used  a  term,  viz.  "  bulk,"  which 
may  have  two  different  senses,  viz.,  a  strictly  correct 
sense  and  a  merely  popular  one.    The  former  means 
something  which  bulges  out,  &c. ;  in  a  popular  sense 
a  person  is  said  to  have  given  the  bulk  or  his  property 
when  he  has  given  not  the  whole  but  the  greater  part 
of  it.     Ilis  Honour,  after  asking  whether  he  could  say 
that  the  testatrix  had  used  a  term  expressing  a  defi- 
nite, clear,  certain  part  of  her  estate,  or  the  whole  of 


her  estate,  added,  "  I  am  bound  to  say  she  has  not 
designated  the  subject  as  to  which  she  expresses  her 
confidence,  and  I  am  therefore  of  opinion  that  there 
is  no  trust  created." 

SET-OFF.— Personal  representatives,  2  Geo.  2,  c. 
22,  s.  \3—Schofield  v.  Corbctt—MardaU  v.  Thelluson 
—Watts  v.  flew.— By  the  2  Geo.  2,  c.  22,  s.  13,  com- 
monly called  the  Statute  of  Set-off,  it  is  enacted  that 
"  where  there  are  mutual  debts  between  the  plaintiff 
and  the  defendant,  or  if  either  party  sue  or  be  sued 
as  executor  or  administrator  where  there  are  mutual 
debts  bet iceen  the  testator  or  intestate  and  either  party, 
one  debt  may  be  set  against  the  other."  It  is  to  the 
part  of  this  enactment  respecting  a  set-off,  where  one 
of  the  parties  to  the  action  is  the  representative  of  a 
deceased  person  that  we  wish  to  draw  attention ;  and, 
simple  as  the  provision  of  the  act  may  seem,  in  appli- 
cation it  has  given  rise  to  much,  difficulty.  An  exe- 
cutor must  sue  as  such  in  respect  of  causes  of  action 
which  accrued  in  the  testators  lifetime,  but  where  the 
cause  of  action  was  not  complete  at  the  time  of  the 
testator's  decease,  or  where  the  executor  has  in  the 
course  of  administration  of  the  estate  entered  into  a 
simple  contract  engagement,  he  may,  if  the  damages 
or  debts  when  recovered  will  be  assets,  sue  in  his  re- 
presentative capacity,  or  he  may  sue  in  his  own  right, 
%.e.$  without  naming  himself  executor.  (See  Selwyn's 
Nisi  Prius,  801,  11th  edit.;  Marshall  v.  Broadhurst, 
1  Crompt.  and  Jerv.  405).  It  is  in  respect  of  this 
last  class  of  cases  that  the  difficulty  concerning  the 
right  of  set-off  arises.  In  Williams'  Executors  (p. 
1595,  4th  edit.),  after  a  statement  that  in  an  action 
by  an  executor  in  his  own^name  to  recover  money  due 
to  the  testator  in  his  lifetime  but  received  by  the  de- 
fendant after  his  death,  the  defendant  cannot  set  off  a 
debt  due  to  him  from  the  testator;  it  is  added  " ac- 
cording to  the  case  of  Kilvington  v.  Stevenson,  the 
same  rule  holds  where  the  plaintiff  declares  as  executor, 
if  the  cause  of  action  arose  after  the  death  of  the  tes- 
tator." In  the  case  of  Mardall  v.  Thelluson  (21  Law 
Journ.  N.S.,  Q.  B.  410),  the  defendant  was  sued  as 
executor  for  a  debt  which  accrued  due  from  his  tes- 
tator in  his  lifetime,  and  he  pleaded  a  set-off  of  a  debt 
which  accrued  from  the  plaintiff  to  him  as  executor. 
The  Court  of  Queen's  Bench  held  that  the  debt  might 
be  set  off.  Lord  Campbell  in  his  judgment  said, 
"  The  statute  gives  the  right  of  set-off  where  there 
are  mutual  debts  between  the  plaintiff  and  the  defend* 
ant,  and  the  debts  in  question  are  comprised  in  these 
words,  they  being  mutual  and  due  in  the  same  right 
between  the  plaintiff  and  the  defendant.  Although  the 
second  clause,  authorising,  in  the  case  of  an  action  by 
or  against  an  executor,  the  set-off  of  a  debt  due  from 
the  testator,  does  not  apply,  we  think  that  clause  was 
not  intended  to  restrict  the  operation  of  that  which 
preceded."  It  so  happens  that  just  the  contrary  deci- 
sion was  given  in  a  case  decided  lone  previously, 
namely,  Schofield  v.  Corbett  (6  Nev.  and  Man.  527), 
where  it  was  held  that  a  debt  due  from  a  testator 
cannot  be  set  off  in  an  action  for  money  had  and  re- 
ceived to  the  use  of  the  plaintiff  as  executor ;  Mr. 
Just.  Patteson  observing,  that  "  the  statute  did  not 
apply,  inasmuch  as  the  debt  claimed  did  not  appear  to 
be  a  debt  due  to  the  testator :  the  administratrix 
[cum  teslamento  annexo)  here  says  that  the  defendant 
has  had>nd  received  money  to  her  use."  LordDenman 
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added,  "  there  was  no  debt  due  from  the  defendant  to 
the  testator,  as  far  as  we  know  from  this  record."  In 
this  state  of  circumstances  the  point  was  again  raised 
in  the  case  of  Watts  v.  Rees  (18  Jur.  433),  where  an 
action  was  brought  by  an  administrator  to  recover  a 
debt  which  accrued  to 'him  in  his  representative  capa- 
city. To  this  claim  the  defendant  pleaded  a  set-off  in 
respect  of  a  debt  incurred  by  the  intestate  to  the  de- 
fendant. On  de  nurrer,  the  question  was  raised  whether 
the  plea  was  properly  pleaded  to  such  a  claim.  The 
Court  of  Exchequer  declined  to  give  a  decisive  opinion, 
on  the  ground  of  the  conflict  of  cases,  but  for  the 
purpose  of  putting  the  defendant  to  his  writ  of  error 
they  decided  in  accordance  with  Schofield  v.  Corbett, 
that  the  defendant  had  no  right  of  set-off.  Though 
the  Court  of  Exchequer  gave  no  decided  opinion,  it  is 
evident  that  they  considered  Mardall  v.  Thelluson  to 
be  wrongly  decided ;  indeed,  they  refused  to  act  on 
that  decision,  because  they  said  that  Schofield  v.  Cor- 
bett was  not  cited;  but  from  a  Note  in  the  "Jurist," 
it  appears  that  that  case  was  cited.  The  court  seems 
to  have  thought  there  was  great  force  in  the  following 
observations  of  Mr.  Baron  Parke :  "  If  you  once 
travel  out  of  the  words  of  the  statute,  you  introduce 
a  course  which  will  defeat  the  due  administration  of 
the  assets  of  the  deceased.  Where  an  executor  sues 
for  a  debt  due  to  him  in  his  representative  capacity, 
if  the  defendant  were  allowed  to  set  off  a  simple  con- 
tract debt  of  his  own  he  would  be  paid  his  entire  debt 
at  once,  to  the  prejudice  of  creditors  holding  securities 
of  a  higher  nature."  The  court  repudiated  the  notion 
originally  started  by  Mr.  Just.  Crompton,  but  after- 
wards abandoned  by  him,  that  there  was  any  difference 
with  respect  to  set-off  between  a  personal  represent*, 
tive  when  he  is  suing  and  when  he  is  sued.  The 
point,  then,  remains  for  the  final  decision  of  a  Court 
of  Error,  but  in  the  meantime  it  must  be  considered 
that  the  right  to  set-off  does  not  exist .  in  such  a  case, 
for  the  debts  are  not  mutual  as  between  the  deceased 
and  the  party  to  the  action,  within  the  meaning  of  the 
statute. 


MOOT     POINTS 


No.  1.— Alien  Enemy— Statute  of  Limitations* 

A  Russian  merchant,  resident  in  England,  lent  an 
English  gentleman  j£200  in  Dec.  1860,  which  sum  is 
still  due,  but  the  creditor  left  this  country  about  a 
week  after  the  late  declaration  of  war,  and  returned 
to  Russia.  Supposing  the  war  were  to  last  for  ten 
years  from  the  present  time,  and  then  to  terminate, 
and  the  creditor  were  to  return  to  this  country  on  the 
commencement  of  the  peace,  would  he  be  entitled  to 
recover  the  money  lent,  or  would  the  debt  be  barred 
by  the  Statute  of  Limitations?  and  if  it  would  not 
then  be  so  barred,  after  what  time  would  it  become 
«o?  Lucas  Cordes  (Newport.) 

No.   2.—  War   witk  Russia— Proclamation    of   her 

Majesty  in  Council— Manufacture  of  Munitions  of 

War. 

The  Russian  Government,  some  time  since,  ordered 
certain  marine  engines  of  Messrs.  M.  and  Co.,  engine 


makers,  in  this  country,  payment  to  be  made  by  several 
stipulated  instalments  as  the  work  arrived  at  certain 
stages  of  completion.  The  engines  were  accordingly 
commenced,  and  several  instalments  had  been  duly 
paid  to  the  manufacturers,  when,  in  the  beginning  of 
March  last,  a  proclamation  was  issued  by  her  Majesty 
in  Council  in  anticipation  of  the  present  war  with 
Russia,  whereby  the  exportation  of  munitions  of  war, 
including  marine  engines,  was  prohibited,  and  on  the 
28th  of  that  month  war  was  formally  declared.  The 
British  Government,  through  the  Secretary  of  State 
for  the  Home  Department,  then  required  Messrs.  M. 
and  Co.  to  complete  the  engines,  and  to  deliver  the 
same,  when  completed,  to  the  Admiralty  authorities 
of  this  country,  which  they  accordingly  did,  Govern- 
ment paying  them  the  remaining  instalments.  Sup- 
posing Messrs.  M.  and  Co.  instead  of  complying  with 
the  orders  of  the  Secretary  of  State,  had  sold  the 
engines  when  completed,  to  a  private  person,  being  a 
British  subject,  for  the  bona  fide  purpose  of  legitimate 
trade,  could  the  Government  authorities  have  brought 
an  action  of  trover  against  the  purchaser,  or  against 
the  manufacturers,  and  if  not,  could  they  have  main- 
tained an  action  for  damages  against  the  latter  ?  if  so, 
in  whose  name  should  the  action  have  been  brought, 
in  that  of  the  Attorney-General,  of  the  Lords  Com- 
missioners of  the  Admiralty,  or  of  whom  ?  and  would 
it  have  made  any  difference  in  the  purchaser's  liabili- 
ties, if  he  had,  or  had  not,  notice  of  the  orders  com* 
municated  to  the  manufacturers  by  the  Secretary  of 
State  ?  Qutere,  also,  whether  the  Crown  could  not  by 
virtue  of  its  prerogative,  have  peremptorily  seised  the 
engines,  either  before  or  after  the  sale,  without  bring- 
ing an  action,  and  if  so,  would  any  preliminary  pro- 
ceedings be  necessary  on  the  part  of  the  Crown  ?  also 
what  other  civil  or  criminal  liabilities  would  the  manu- 
facturers have  incurred  by  such  conduct?  Again, 
supposing  Messrs..  M.  and  Co.  had,  in  defiance  of  the 
proclamation,  but  before  the  formal  declaration  of  war, 
expo-ted  the  engines  to  Russia,  and  delivered  them  to 
the  tkovernacent  of  that  country,  what  proceedings 
would  they  have  exposed  themselves  to  ?  Qumre,  also, 
what  would  have  been  the  legal  position  of  the  manu- 
facturers if  they  had  attempted  to  export  the  engines, 
but  been  frustrated  in  their  attempt  by  the  circum- 
stance of  the  engines  having  been  intercepted  by 
one  of  our  cruisers  on  their  way  to  a  Russian  port,  on 
a  day  prior  to  the  declaration  of  war? 

Lucas  Cordes  (Newport). 

No.  3.— Declaration  of  War— Alien  Enemies. 
What  effect  has  the  late  declaration  of  war  upon 
actions  then  pending  in  our  courts  of  law  between 
English  and  Russian  subjects.  (1)  where  the  Russian 
is  plaintiff,  and  (2)  where  he  is  defendant? 

Lucas  Colons  (Newport). 

No,  4  —Alien  Enemy— Plea  puis  darrien  continuance. 

Action  for  work  and  labour  and  materials.  Plea, 
payment.  Joinder  of  issue.  Plaintiff  is  a  Russian 
subject,  resident  in  England.  Subsequently  to  issue 
being  joined,  war  was  declared  by  this  country  against 
Russia.  Can  the  defendant  now  avail  himself  of  thai 
circumstance  by  a  plea  pw  darrien  continuance  ?  See 
Chepeler  v.  Durant,  23  Law  Times,  79. 

T.JGAS  Cordis  (Newport). 
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No.  5.— Bond  to  Alien  Enemy— Prerogative  of  the 
Crown, 

In  Rolle's  Abridgment,  tit.  "  Alien/'  B.  pi.  1,  it  is 
■aid  that  "  if  a  bond  be  given  to  an  alien  enemy,  it 
is  good  quoad  the  obligor,  but  void  quoad  the  obligee, 
that  is,  it  enures  only  for  the  benefit  of  the  Crown," 
and  the  law  is  laid  down  to  the  same  effect  in  2  Vin. 
Abr.  264.  What  proceedings  must  the  Crown  take  to 
get  possession  of  the  debt?  and  supposing  the 
obligee  had  brought  an  action  on  the  bond,  and  that 
the  defendant  had  defended  such  action  on  the  merits, 
omitting  to  plead  alien  enemy,  and  that  a  verdict  had 
been  given  for  the  plaintiff,  would  the  Crown  in  that 
case  have  been  entitled,  and  if  so,  in  what  manner 
should  it  have  proceeded?        I 

Lucas  Cordbs  (Newport). 

No.  6. — Action  by  Alien  Enemy  suing  as  Executor. 

"  Can  an  alien  enemy  maintain  an  action  as  executor, 
or  otherwise  act  in  the  trusts  of  the  executorship? 
and  would  it  make  any  difference  whether  the  testator 
died  before  or  after  the  declaration  of  war?  Vide 
Anon.  Cro.  Elii.  142.  Brocks  v.  Phillips,  Cro.  Eliz. 
684.  Sir  Upwell  Caroon'a  Case,  Cro.  Car.  8.  Rich- 
field v.  Udall,  Carter,  48,  191.  Villa  v.  Dimock, 
Skinner,  3/0.  Bac.  Abr.  tits.  "Alien,"  D.  and  "Ex- 
ecutors" A.  4.  Com.  Dig.  tits.  "  Abatement,"  E.  4, 
pi.  1,  and  "Alien,"  C.  7,  2  Vin.  Abr.  272.  11 
Yin.  Abr.  143.  Wentworth's  Office  of  Executors, 
pp.  15,  &5.  Gilbert's  History  of  the  Court  of  Com- 
mon Pleas,  p.  166.  Toller  on  Exors.  pp.  33,  34. 
Williams  on  Exors.  2nd  edit.  i.  126,   127. 

Lucas  Cordbs  (Newport). 

No.  7* — Feme  Coverte  representing  herself  to  be  Sole 
— Action  against  Husband  for  the  Fraudulent  Mis- 
representation by  the  Wife. 

A.  B.v  a  feme  sole,  brought  an  action  against  C. 
D.  for  an  assault,  and  obtained  a  verdict  tor  j£100, 
and  accordingly  signed  judgment  for  that  sum,  toge- 
ther with  the  amount  of  her  taxed  costs.  She  then 
married  without  the  knowledge  of  the  defendant,  and 
shortly  afterwards  wrote  to  the  latter  requesting  pay- 
ment of  the  damages  and  costs,  adding  that  her  wish 
was,  if  possible,  to  save  the  necessity  of  issuing  an 
execution.  Defendant,  who  resided  at  a  distance 
from  the  plaintiff,  and  prior  to  the  assault  was  an 
entire  stranger  to  her,  wrote  back  to  say  that  he 
had  heard  a  report  that  she  was  married,  and  that 
if  such  report  were  true  he  of  course  would  not  be 
justified  in  paying  her  the  money,  but  offeriug  to  pay 
it  to  her  if  she  was  still  single,  or  to  her  husband  if 
she  was  really  married.  Plaintiff  then  wrote  back 
contradicting  the  report,  and  falsely  asserting  that  she 
was  still  single,  whereupon  defendant  sent  her  the 
money.  Her  husband  subsequently  demanded  the 
money  from  defendant,  and  not  being  paid,  issued  a 
writ  of  execution  under  the  144th  sect,  of  the  Com- 
mon Law  Procedure  Act,  under  which  the  amount  of 
the  damages  and  costs  was  duly  levied  by  the  sheriff. 
Can  C.  D.  maintain  an  action  against  the  husband,  or 
against  the  husband  and  wife  jointly,  for  the  fraudu- 
lent representation  of  the  latter,  that  she  was  unmar- 
ried? Quttre,  also,  whether  the  wife  is  criminally 
liable  for  the  fraud?    Vide  Cooper  v.   Witham,  1 


Siderfin,  375,  S.  C.  1  Levinz,  247.  Johnson  v.  Pye, 
I  Sid.  258,  S.  C.  1  Lev.  169.  Jennings  v.  Rundall, 
7  Term  Rep.  335.  Green  v.  Greenbank,  2  Marsh. 
485.  Rawlmgs  v.  Bell,  1  Com.  Ben.  951—960. 
Price  v.  Hewitt,  8  Exch.  146.  Liverpool  Adelphi 
Loan  Association  v.  Fairhurst,  9  Exch.  422.  Reg.  v. 
Garrett,  23  Law  Journ.  M.  C.  20.  Bac.  Abr.  tit. 
"  Baron  and  Ferae,"  G.  4  Vin.  Abr.  142.  Kent's 
Commentaries,  ii.  149.  Macqueen  on  Husband  and 
Wife,  pp.  124—126.    Lucas  Cordbs  (Newport). 

No.  8. — Trover — Actual  Conversion  of  Raw  Material 
into  Manufactured  Produce. 

A.  cuts  down  certain  timber  upon  a  piece  of  land 
which  he  bond  fide  believes  to  be  his  own  property,  but 
which  B.  asserts  to  be  his,  and  which  is  eventually 
proved  to  belong  to  the  latter.  Having  cut  down  and 
carried  away  the  timber,  A.  converted  it  into  different 
manufactured  articles,  and  amongst  other  things,  into 
a  wheel-barrow,  two  chairs,  and  some  benches,  and 
the  timber  after  such  conversion,  of  course,  became 
of  much  greater  value  than  it  was  in  its  primary  state. 
Can  B.  maintain  trover  for  the  manufactured  arti- 
cles? Qumre,  also,  whether  it  would  have  made  any 
difference- if  the  land  on  which  the  timber  grew  had 
been  the  undisputed  property  of  B..  and  A.  had  been 
tenant  for  years  thereof  to  him. 

Lucas  Cordbs  (Newport). 

No.  9.<-*Municipal  Corporations  Act— Local  Board 
of  Health. 

Sect  63,  of  the  5  &  6  Will.  4,  cap.  76  (the 
Municipal  Corporations  Act)  enacts  that  no  person 
"  shall  be  qualified  to  be  elected,  or  to  be  a  councillor 
or  an  alderman  of  any  borough,  &c,  during  such  time 
as  he  shall  have,  directly  or  indirectly,  by  himself  or 
his  partner,  any  share  or  interest  in  any  contract  or 
emplovmeut  with,  by,  or  on  behalf  of"  the  town 
council.  Does  a  contract  with  the  town  council  sil- 
ting as  the  local  board  of  health  incapacitate  the 
contractor  for  filling  the  office  of  town  councillor  ? 
Vide  the  recent  case  of  Le  Feuvre  v.  Lankester,  22 
Law  Times,  p.  282,  in  which  the  point  was  raised,  but 
not  decided. 

No.    10.— Pilot's  remedy  against  Master  of  Foreign 
Ship. 

The  master  of  a  Danish  brig  employed  a  Newport 
pilot  to  conduct  his  vessel  up  the  Bristol  Channel  and 
the  river  Uske  to  the  port  of  Newport,  but  neglected 
to  pay  his  charges,  which  did  not  exceed  j£8  or  j£9. 
What  is  the  pilot's  best  remedy  for  the  recovery  of  his 
charges  ? 

No.  11. — Dispute  between  Master  and  Crew  of  Fo- 
reign Vessel— Powers  of  Foreign  Consul. 

It  is  quite  clear  that  neither  our  justices  of  the 
peace  nor  our  county  courts  have  jurisdiction  in  cases 
of  disputes  between  masters  of  foreign  ships  and  their 
seamen,  relative  to  wages  or  otherwise,  and  in  such 
cases  the  usual  practice  is  to  refer  the  parties  to  the 
consul  of  the  nation  to  which  the  ship  belongs. 
What  are  the  powers  of  consuls  in  such  cases,  and 
under  what  law  or  custom  do  they  derive  their  juris- 
diction? 


26 


THE  LAW  CHRONICLE. 


No.  12. — Devise— Die  without  leaving  Issue. 
Testator  by  his  will  made  the  following  devise : — 
"  1  give,  devise,  and  bequeath  unto  my  son,  A.  B  ,  all 
those  my  three  dwelling-houses  and  premises,  situate 
at  D ,  to  hold  the  same  to  him,  my  said  son,  A.  B., 
his  heirs  and  assigns  for  ever.  Provided,  nevertheless, 
that  if  my  said  son  shall  depart  this  life  without  leav- 
ing lawful  issue,  then  it  is  my  will  and  mind,  and  I 
order  and  direct  that  they,  my  said  trustees,  do  and 
shall  stand  possessed  of  the  same  dwelling-houses, 
upon  trust,"— for  the  testator's  daughter  E  P.,  and 
her  children,  as  in  the  will  mentioned.  Could  the  son 
A.  B.  (who  has  issue  one  son),  under  the  terms  of  the 
above  devise  make  a  disentailing  deed,  so  as  to  bar  his 
issue  and  the  remainder  over,  and  thereby  acquire  a 
fee  simple,  or  does  he  merely  take  an  estate  for  life  ? 

W.  W.  T. 

No.  13.— Devise-  Illegitimate  Child. 
The  testatrix  made  her  will  in  July,  1852.  After 
directing  payment  to  be  made  of  all  her  just  debts, 
and  bequeathing  .€10  to  her  executor,  she  gave  and 
benueathed  to  the  executor  of  that  her  will  all  the  rest 
and  residue  of  her  estates  and  effects  whatsoever,  to 
hold  to  him.  his  executors  and  administrators,  upon 
trust,  to  convert  into  money  all  such  parts  thereof  as 
should  not  consist  of  money ;  and  upon  trust  to  divide 
the  same  into  fire  equal  parts,  and  to  pay  and  divide 
the  same  to  o*-  for  he  benefit  of  her  nephews  and  nieces, 
the  sons  and  daughters  respectively  of  herfiv  brothers 
and  listers,  James,  John,  Martha,  Mary,  and  Sarah; 
such  h>r  nephews  and  nieces  to  take  per  stirpes  and  not 
per  capita.  Testatrix  died  on  the  1 9th  Sept.,  1852, 
without  altering  or  revoking  her  will.  Mary,  testatrix's 
sister,  died  many  years  before  the  date  of  the  will, 
leaving  an  illegitimate  child.  Abraham,  who  always 
went  as  her  son.  Does  Abraham  take  under  the  will? 
The  mooter  is  of  opinion  that  he  does. 

W.  E.  Barker  (Huddersficld.) 

No.  14.— County  Court— Costs. 
A  ,  a  plaintiff,  sues  B.,  a  defendant,  in  the  county 
court,  and  obtains  a  verdict  against  the  said  B.  for 
payment  of  debt  and  costs.  B.  makes  default  in  pay- 
ment, whereupon  A.  issues  execution,  and  levies 
against  the  goods  of  R.  C.  gives  an  undertaking  to 
the  bailiff  for  payment  of  the  amount  of  the  levy 
within  five  days;  but  before  the  expiration  of  that 
time  A.  and  B.  agree  to  terms,  independent  of  the 
court,  13.  paying  a  certain  sum  of  money  in  discharge 
of  all  claims,  for  which  A.  gives  a  receipt.  No  men- 
tion is  made  of  costs  by  either  party.  Under  the  above 
circumstances,  on  whom  do /the  costs  of  hearing  and 
levying  fall?  The  mooter  contends  that  under  the 
circumstances  the  costs  will  fall  on  the  plaintiff,  but 
will  be  obliged  by  some  authorities  on  the  subject. 

C.  N.  Alldritt. 


No.  15.—  Will-Power  of  Sale. 
A.  by  his  will  devises  and  bequeaths  all  his  real  and 
ersonal  estate  to  trustees,  upon  trust,  to  pav  out  of 
lis  real  estate  an  annuity  of  fis.  a  week  to  his  (laughter 
B. ;  and  upon  further,  trust  to  permit  his  son  C.  to 
hold  his  said  real  estate  for  life,  and  after  his  decease 
upon  trust  to  divide  his  said  real  estate  amongst  all 
the  children  of  his  said  son  C,  subject  to  the  said 
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annuity.  There  is  no  power  given  in  the  will  for  the 
trustees  to  sell  the  real  estate.  Upon  the  death  of  the 
said  son  C,  what  course  ought  the  trustees  lawfully 
to  pursue  in  order  to  divide  the  property  amongst  the 
children  of  C.  ?  Studens. 

No.  16.— Will— Construction. 

W.  C,  being  possessed  of  the  undivided  moiety  of  a 
copyhold  estate,  devised  it  by  will,  dated  in  1807,  as 
follows :—  '•  Also  I  give,  devise,  and  bequeath  to  A.  N., 
wife  of  J.  N.,  of  &c ,  one  full  half  part  of  the  one 
tenement  lying  and  being,  &c  ,  with  all  my.  goods  and 
moveables,  by  her  freely  to  be  enjoyed,  whom  1  like- 
wise constitute  sole  executor."  The  testator  died  in 
1*08,  and  the  devisee  was  duly  admitted  tenant,  ac- 
cording to  the  custom  of  the  manor.  A.  N.  enjoyed 
an  undivided  moiety  of  the  estate  during  her  life.  She 
survived  her  husband,  and  died  in  1847  intestate, 
leaving  an  only  child,  M.  N.,  who  is  now  in  joint  pos- 
session of  the  estate  with  the  owners  of  the  other 
moiety.     It  is  still  undivided. 

What  estate  did  A.  N.  take  in  this  estate  under  the 
will?  T.  P.  D.  (Ludlow). 

No.  17.—  Will— Legacy,  $c. 

A.  B.,  by  will,  dated  in  1833,  devised  all  his  real 
and  personal  estate  to  trustees  upon  trust,  after  pay- 
ment of  debts,  &c,  to  pay  an  annuity  of  £50  to  his 
wife  for  life,  if  she  so  long  continued  his  widow,  to  be 
applied  by  her  in  the  maintenance  of  herself  and  son, 
during  his  minority ;  and  after  he  attained  that  age.  or 
if  be  died  under  age,  to  be  for  her  own  use.  Testator 
then  empowered  his  trustees  to  expend  Jt20Q  in  the 
advancement  of  his  son,  during  minority,  if  they  saw 
Ht.  lie  then  devised  as  follows:—  '*  And  from  and 
after  my  said  son  shall  have  attained  twenty-one  years, 
I  do  hereby  give,  devise,  and  bequeath  to  him  and  his 
heirs,  &c  ,  all  and  singular  the  then  rest,  &c,  of  my 
said  real  and  personal  estate,  &c,  whatsoever.  The 
testator  appointed  J  W.  executor,  and  died  in 
1833.  leaving  said  wife  and  son  (an  infant)  him  sur- 
viving. 'Ihe  son  died  in  1834.  The  widow  married 
again  in  1836.  Testator  died  possessed  of  consider- 
able personal  property.  Testator  left  several  relations 
(second  cousins)  surviving,  who  claim  to  be  next  of 
kin  of  deceased,  and  entitled  to  some  share  of  the 
pei  soualty. 

N  as  tne  widow  of  the  testator,  under  these  circum- 
stances, upon  the  death  of  the  son,  entitled  to  all  or 
what  portion  of  the  personalty;  and  are  the  claimants 
entitled  to  any,  and  what  portion  thereof  ? 

T.  P.  D.  (Ludlow). 
No.  18.— Settlement. 

Is  a  settlement  made  after  the  marriage,  for  a 
nominal  consideration,  binding,  as  against  the  settlor. 
Can  any  of  your  readers  refer  me  to  a  case  on  this 
point?  T.  P.  D.  (Ludlow). 

No.  19.— Partners.—  Agent  with  a  per  cent  age. 
By  an  agreement  dated  the  8th  of  July,  1851, 
Messrs.  J.  D.  and  Co.  agreed  to  employ  S.  F.  J.  as  then- 
agent,  as  therein  mentioned.  The  remuneration  the 
agent  received  depended  entirely  upon  the  yearly  net 
profits  of  the  partnership.  The  firm  is  now  insolvent. 
Quare,  Can  the  creditors  sue  the  agent  for  debts  due 
to  them  by  the  firm?  The  mooter  conceives  t 
they  can.  William  Emsley,  jun.  (Leeds) 
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No.  20.— Ante-nuptial  Gifts— Action  of  Trover. 

A  gentleman  sought  the  hand  of  a  young  lady  in 
marriage,  proposed  to  her,  and  was  accented.  During 
the  courtship  he  gave  her  a  considerable  number  of 
presents,  such  as  a  watch,  a  brooch,  several  rings,  and 
a  dressing-case ;  some  of  which  were  given  before,  and 
some  after,  the  proposal,  but  all  were  given  uncon- 
ditionally and  as  presents.  A  difference  subsequently 
arose  between  the  parties,  and  the  match  was  broken 
off  The  gentleman-  then  returned  the  lady  all  the 
letters  he  had  received  from  her,  and  a  ring  which  was 
the  only  present  she  had  made  him,  and  requested  her 
to  send  him  back  the  letters  and  presents  which  lie 
had  sent  her.  This,  however,  she  refused  to  do.  Can 
the  gentleman  now  maintain  an  action  of  trcver 
against  her  for  any  or  either  of  the  following  articles, 
(I)  his  letters  to  her;  (*2)  the  presents  given  by  him  to 
her  subsequently  to  his  proposal ;  (3)  the  presents  so 
given  by  him  before  such  proposal  ? 

Frederic  C.  Egerton. 

No.  21.— Trover  Jor  a  Terrier  Dog. 
Will  an  action  of  trover  lie  for  the  recovery  of  a 
terrier  dog ;  and  if  so.  must  the  declaration  allege  that 
the  dog  sought  to  be  recovered  was  reclaimed  to  the 
use  of  man?  Frederic  C.  Eoerton. 

No.  22. — Devise — Misdescription—  Uncertainty. 

Testator  was  seised  of  an  undivided  moiety  of  four 
closes,  situate  in  Redlands-lane,  which  he  purchased 
of  Hen*y  Y:  By  his  will,  he  devised  "  All  that,  my 
undivided  moety  of  two  closes,  situated  in  Red  lands 
Lane,  which  1  lately  purchased  of  rVMium  F.,  to  A.  B. 
and  his  heu  s  for  ever." 

Does  the  devisee  take  anything  under  the  will,  and 
if  so,  what?  Frederick  C.  Egerton. 

No.  23. — Copyholds— Mortgage  to  the  Ltrd  of  the 
Manor. 
If  a  mortgage  of  copyhold  property  is  made  to  the 
lord  of  the  manor,  and  the  property  is  surrendered  to 
him,  he  of  course  has  the  immediate  freehold.  Must 
the  lord,  on  repayment  of  the  mortgage  money,  grant 
to  the  mortgagee  the  freehold,  or  the  torraur  copyhold 
estate  to  be  held  as  before  ?     H.  VV.  (Cheltenham). 

No.  24. — Partnership— Dissolution— Liability  of  re- 
tirtd  Fattner. 
A.,  B.,  and  C.  enter  into  partnership,  and  during 
that  time  X  supplies  them  with  goods.  In  the.  latter 
end  of  the  year  1^5 J,  C.  retires  from  the  firm,  and 
notice  of  the  dissolution,  so  far  as  regards  C,  is 
noticed  in  the  newspapers.  In  January  1854  A.  and 
B.  give  a  bill  for  the  amount  of  X.'s  debt.  X.  con- 
tinues to  supply  A  and  It.  with  goods  for  a  short  time. 
He  then  sues  them  for  the  whole  amount  of  his  debt, 
including  the  amount  expressed  in  the  bill.  Is  C. 
liable  lor  any  part  of  X.'s  debt,  the  amount  for  the 
goods  which  were  supplied  to  the  firm  when  C.  was  a 
partner  in  it  being  included  in  the  bill  which  was 
given  by  A.  and  15.?  IKnry  Reddish. 

No.  25.— Chief  -Rent— Devise—  Curtesy— Heal 
Ettate. 

A.  by  his  will,  dated  in  1810,  duly  executed  as  by 
law  was  then  required  for  passing  real  estate,  gave 
a  nd  devised  a  chief-rent  unto  his  three  grandchildren. 


D.,  E.,  and  P.,  their  heirs  and  assigns,  as  tenants  in 
common,  and  not  as  joint  tenants.  E.  aud  F.  were 
both  married  at  the  date  of  the  testator's  will.  E. 
died  subse  juently  to  the  testator,  and  left  issue  and 
her  husband  surviving.  Does  E.'b  husband  lake  as 
tenant  by  the  curtesy,  and  consequently  after  his  death 
the  chief-rents  descend  to  li.'s  eldest  son  as  her  heir- 
at-law?  Henry  Keddish. 

No.  21 — Service  of  Writ  in  the  Evening. 

If  a  writ  of  summons  be  served  at  eleven  o'clock  in 
the  evening,  should  the^  service  be  indorsed  on  the 
writ  as  made  on  the  following  day?     It  is  presumed 
that  the  164th  ltul.  ilil.Term.,  1853,  does  not  apply. 
William  Emslky,  jun.  (Leeds). 

No.  27.— Verbal  Promise  to  Pay— Evidence  of 
Delivery. 

Is  a  verbal  promise  to  pay  an  admission  of  delivery 
of  goods?  Would  it  be  admitted  as  evidence  of  such 
deliverv?  C.  C.  Ellis  (Ruthin). 

No.  28.—  Signature  to  Bond. 

Does  the  law  require  a  bond  to  be  ai  g  n  ed  ?  1  f  so,  I 
should  be  obliged  by  au  horities  on  the  subject  I 
apprehend  that  sealing  and  delivering,  of  course  in  the 
presence  of  witnesses,  is  sufficient  to  its  validity. 

C.  C.  Ellis  (Ruthin.) 

No.  29.—  Usury. 

A.  applies  to  B.  for  the  loan  of  j£200  on  mortgage  of 
his- houses  at  C — ,  which  sum  B.  agrees  to  lend  him.  At 
the  completion  of  the  mortgage,  A.  desires  B.  to  retain 
c£i0  out  of  the  su.n  about  to  be  advanced  to  him  as 
the  first  year's  interest,  in  order  that  A.  may  receive 
Ids  rents  as  usual,  and  so  retain  his  vote.  B.  conse- 
quently keeps  j£U),  aud  ouly  hands  over  to  A.  «£iyO, 
Does  this  case  come  under  the  IKury  Laws?  And 
could  any  objection  be  made  to  the  validity  of  the 
deed  on  such  grounds  ? 

The  mooter  will  support  the  negative  in  both  these 
queries.  C.  C  J£llis. 

No.  3').— Legacy— Satisfaction. 

A.  owes  B  .£50,  and  dies  indebted  to  him  in  that 
sum.  having  by  his  will,  after  directing  all  his  just 
debts  to  be  paid  and  satisfied,  bequeathed  a  legacy  of 
.£50  to  I*. 

Will  the  legacy  be  deemed  a  sufficient  satisfaction 
of  B.'s  debt,  or  can  he  claim  it  in  additiou  to  the 
legacy,  on  account  of  the  direction  in  the  will  ?  The 
mooter  apprehends  he  can.  W.  H.  B. 

No.  31.— Guardian— Infant. 

"When  lands  are  purchased  by  a  guardian  with  the 
infant's  personal  estate,  and  the  infant  dies  under  age, 
how.  and  for  whom,  will  a  court  of  equity  hold  the 
lands  so  purchased  ?  W.  11.  B. 

No.  32.— Trustee  to  bar  dower— Mortgage. 

In  1850  a  messuage  and  hereditaments  were  con- 
veyed to  A.,  with  B.  as  his  trustee,  to  bar  dower.  A., 
now  having  occasion  for  the  sum  of  Jt\b0,  has  ap- 
plied to  B.  to  lend  him  the  money  on  the  security  of 
the  before-mentioned  premises.  Can  the  mortgage  be 
made  in  B.'s  own  name,  or  does  his  trusteeship  dis- 
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qualify  him  ?     Will  some  gentleman  be  good  enough 
to  refer  me  to  an  authority  on  this  point  ? 

W.  R.  W. 

No.  33. — Mortgage— Devise— Charge  of  Annuity. 

A.  mortgaged  his  freehold  estate  in  fee  to  B.  for 
securing  jgJ.OOO.  In  a  few  years  afterwards  he  de- 
parted this  life,  leaving  a  will  made  prior  to  the  date 
of  the  mortgage,  whereby  he  gave  his  estate,  so  mort- 
gaged to  fi.,  to  C,  charged  with  an  annuity  of  £100 
a-year,  payable  to  D.,  who,  by  the  will,  held  a  power 
of  distress  and  entry,  in  the  event  of  the  annuity  not 
being  duly  and  regularly  paid  on  the  days  appointed. 
After  A.'s  death,  the  interest  being  paid  very  irregu- 
larly, and  having  got  into  arrear,  B.  gave  notice  to 
C.  of  bis  intention  to  exercise  the  power  of  sale  if  the 
principal  money  secured  by  his  mortgage,  was  not  paid 
in  six  months.  The  money  not  being  paid,  B.  only 
sold  a  portion  of  the  estate.  He,  however  satisfied 
his  demand  out  of  the  portion  sold ;  and  released  the 
remainder  to  C.  D.  claims  a  right  to  the  whole  of  her 
annuity  out  of  the  remainder  of  the  estate.  C.  not 
seeing  the  justness  of  her  claim  denied  her  right  to  the 
whole  of  her  annuity.  D.  however  enters  a  distress 
in  pursuance  of  the  power  given  to  her  by  the  will  of 
A.  What  course  should  C.  be  advised  to  adopt  ?  How 
should  the  matter  be  brought  before  the  Court  of  Chan- 
eery?  and  what  relief  would  the  court  give? 

A.  T.  Owen. 

No.  34.— Charge  of  Debts— Insufficiency  Sale. 

X.  by  will  gives  to  his  trustees  all  his  real  and 
personal  estate,  whatsoever  and  wheresoever  (charged 
with  the  payment  of  his  debts,  &c),  upon  certain 
trusts  for  the  benefit  of  his  widow  and  children.  His 
personal  estate  turns  out  to  be  insufficient  to  discharge 
all  his  debts.  Have  the  trustees  power  to  sell  the 
real  estate  ?  or  in  other  words,  does  a  charge  of  debts 
always  imply  a  power  of  sale  ?  A.  T.  Owkn. 


No.  35.— Trustee— Mortgage 
of  Title. 


-  Will — Requirements 


R.  P.,  in  the  year  1826,  borrowed  from  J.  E.  the 
sum  of  j£120,  which  was  placed  out  in  the  name  of 
his  daughter  E.  E.  (it  is  contended  as  trustee  for  her 
father),  but  no  mention  is  made  of  such  trust  in  the 
deed,  but  by  a  memorandum  signed  by  the  said  J.  E. 
he  recognised  the  money  as  his  own,  and  received  the 
interest  up  to  the  time  of  his  death.  In  the  year  1 83-, 
the  said  E.  E.,  the  daughter,  intermarried  with  S.  N. 
The  said  J.  E.f  by  his  will,  dated  15th  October,  1836, 
devised,  inter  alia,  all  his  money  and  securities  for 
money,  &c.  unto  the  said  E.  N.,  for  her  sole  and  sepa- 
rate use,  independent  of  the  control  of  her  husband, 
and  her  receipt  alone  to  be  a  sufficient  discharge  for 
the  interest  that  should  be  payable  under  his  will,  and 
that  notwithstanding  her  coverture  she  should  have 
unlimited  power  to  dispose  of  the  same,  as  she  by  her 
will  should  appoint ;  and  the  said  testator  appointed 
the  said  E.  N.  sole  executrix  of  his  will,  who  duly 
proved  the  same.  The  said  E.  N.  separated  and  lived 
apart  from  her  husband  up  to  the  time  of  her  death, 
and  received  the  interest  of  the  before-mentioned 
mortgage  for  her  own  use,  her  husband,  the  said 
J.  N.,  not  attempting  to  exercise  any  ownership  or  re- 
duce the  same  into  possession,  which  since  his  wife's 


death  he. has  attempted  to  do.  The  said  E.  N.  by  her 
will,  wherein  she  mentions  that  under  the  will  of  her 
father  the  said  J.  E.  she  had  unlimited  power  to  dis- 
pose, &c,  did  thereby  bequeath  all  the  said  sum  of 
£\20  secured  as  aforesaid  unto  trustees,  W.  C.  and 
S.  H.,  upon  trust  for  her  niece,  B.  E.,  absolutely,  when 
she  attained  tweuty-one  years,  which  she  has  now  at- 
tained. Since  the  death  of  E.  N.,  no  interest  has  been 
paid  on  the  said  sum  of  £  120.  J.  N.,  after  his  wife's 
death  claimed  this  mortgage  money,  and  for  the  pur- 
pose of  enforcing  his  claim  in  a  court  of  law  took  out 
administration  to  his  wife,  and  commenced  proceed- 
ings in  the  county  court  against  the  representatives  of 
the  mortgagor.  A  question  of  title  being  raised,  he 
was  nonsuited.  J.  N.  alleged  that  the  money,  at  the 
time  it  was  advanced  to  R.  P-,  the  mortgagor,  belonged 
to  his  wife  (then  E.  E. ),  as  her  own  proper  money,  in 
which  case,  presuming  such  to  be  the  fact,  he  would, 
as  his  wife's  administrator,  be  entitled  to  it,  she  not 
having  power  to  dispose  of  it  by  will.  The  trustees 
W.  C.  and  S.  H.  claim  the  money  under  Mrs.  N.'s 
will ;  to  substantiate  such  claim  it  is  necessary  to  esta- 
blish the  fact  that  the  money  belonged  to  her. father 
J.  E.(  and  that  it  was  merely  placed  out  in  E.  E.'s 
name  as  trustee  for  her  father.  It  is  submitted  that 
the  before-mentioned  memorandum,  in  which  J.  E. 
recognises  the  money  as  his,  coupled  with  his  will  and 
that  of  his  daughter  E.  N.,  together  with  the  receipt 
of  interest  by  J.  E.  during  his  life,  and  after  his  death 
by  E.  N.  as  her  separate  property,  is  sufficient  evidence 
of  that  fact.  R.  P.  the  mortgagor  is  dead,  having  first 
made  his  will,  and  the  parties  beneficially  entitled 
thereunder  have  contracted  to  sell  the  Hereditaments 
comprised  in  the  said  mortgage.  J.  N.  the  husband 
died  a  few  months  ago,  having  by  his  will  bequeathed 
all  his  real  and  personal  estate,  unto  his  sister  S.  N., 
and  appointed  her  sole  executrix.  This  will  has 
not  been  proved,  and  it  is  not  intended  to  prove 
it,  unless  it  is  required  for  the  purpose  of  this  title, 
the  testator  not  being  possessed  of  any  other  pro- 
perty. The  purchaser  s  solicitor  requires  that  a 
representation  shall  be  made  to  the  late  Mrs.  N., 
in  order  to  have  an  effectual  release  from  the 
mortgaged  money,  presuming  the  same  belonged  to 
Mrs.  N.  as  her  own  proper  money  at  the  time  it  was 
advanced,  and  not  to  her  father.  The  mortgagee's 
solicitor  thinks  W.  C,  and  S.  H.,  the  executors  of 
Mrs.  N.,  are  competent  to  give  a  good  discharge  for 
the  same  to  the  purchaser ;  the  only  objection  to  ob- 
taining a  discharge  from  Mrs.  N.'s  representative,  pre- 
suming the  money  was  her  own  proper  money  at  the 
time  it  was  advanced,  is  on  the  ground  of  expense,  as 
a  fresh  representation  must  be  made  to  her.  The 
will  of  Mrs.  N.  contains  no  devise  of  the  legal  estate 
in  the  mortgaged  property,  and  the  purchasers  solicitor 
refuses  to  complete  the  contract  unless  the  heir-at- 
law  of  Mrs.  N.  joins  in  the  conveyance  in  order  to 
pass  the  legal  estate.  The  heir-at-law  of  Mrs.  N. 
cannot  be  found ;  in  fact  the  family  of  the  executors 
appears  to  be  extinct. 

Under  the  above  circumstances,  who  is  the  party 
entitled  to  the  £120  and  interest,  and  what  Mature  - 
ments  will  be  necessary,  in  order  to  give  the  purchaser 
a  marketable  title  to  the  property  purchased  ? 

C.  N.  Alldbitt. 
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No.  36. — Power  of  Appointment— Husband  and 

By  indenture  of  23rd  December,  1843,  A.  and  B., 
husband  and  wife,  had-  power  to  appoint,  in  such 
manner,  and  upon  such  trusts,  and  with,  under,  and 
subject  to  such  powers,  provisoes,  conditions,  and 
charges,  as  the  said  A.  and  B.  or  the  survivor  of  them, 
should  by  any  deed,  or  deeds,  or  by  will  appoint,  and 
in  default  of  such  appointment,  to  the  use  of  the  said 
wife,  her  heirs  and  assigns  for  ever. 

A.  and  B.  mortgaged  the  estate.  Were  they  right 
in  doing  so  ?  if  so,  should  the  deed  have  been  ac- 
knowledged 7  Quatre,  also,  had  she  a  right  to  cove- 
nant for  the  principal  and  interest  ?    J.  R.  (Leek). 

No.  37.— Game  Laws — Joint  Offence. 

A.  and  B.  were  convicted  in  £6  each,  under  the 
1  and  2  Will.  4,  c.  23,  for  being  in  pursuit  of 
game,  with  a  dog,  not  being  authorized  so  to  do,  for 
want  of  a  game  certificate. 

Can  A.  and  B.  severally  be  convicted  under  the 
above  statute  ?  or  is  it  a  Joint  offence  ?  The  mooter 
apprehends  it  is  a  joint  offence,  and  only  one  penalty 
would  attach.  (Lock  on  Game  Laws,  pp.  8  and  9; 
R.  v.  Bleasdale,  4  T.  R.  «09;  Hardman  v.  White- 
acre,  2  East,  573).  J.  R.  (Leek). 

No.  38. — Lecturing  m  a  Market-place—Nuisance. 

The  inhabitants  of  the  parish  of  A.  have  been 
annoyed  by  a  man  lecturing  in  the  market-place  on  a 
Sunday  upon  Teetotalism.  What  is  the  proper  remedy 
for  them  to  take  to  abate  this  nuisance  ?  Would  it 
make  any  difference  if  he  were  a  licensed  Dissenting 
minister?  T.  A.  Glbbd. 

No.  39. — Marriage — Scotland — Legitimacy  of  Issue. 

A.  and  B.,  both  English,  are  married  in  Scotland  by 
a  mere  declaration  in  the  presence  of  witnesses,  which 
I  believe  is  a  sufficient  solemnity  for  a  valid  marriage 
in  that  country.  They  afterwards  return  to  England. 
Is  it  binding  upon  them  in  this  country  ?  And  would 
their  issue  be  legitimate  ?  T.  A.  Glbbd. 

No.  40— Occupation  Road— Revairs— Mandamus. 

In  the  parish  of  A.  there  is  an  occupation  road 
leading  to  several  different  occupations.  The  majority 
of  the  occupiers  wish  to  repair  the  road  (the  road  has 
never  been  repaired  by  the  parish).  It  is  now  almost 
impassable.  Can  a  mandamus  be  issued  against  the 
dissenting  parties ;  and  if  a  mandamus  would  not  lie, 
can  any  and  what  means  be  used  to  compel  the  non- 
consenting  parties  to  contribute  their  respective  shares? 

T.  A.  Glbbd. 


PROFESSIONAL  NEWS. 


Registration  of  Bills  op  Sale  Bill. — This 
measure  is  one  likely  to  pass  into  a  law  this  session. 
Its  object  is  to  put  bills  of  sale  upon  the  same  footing 
as  cognovits  and  warrants  of  attorney;  that  is,  to  have 
them  registered  in  one  of  the  public  offices  of  the 
courts,  and  likewise  entered  in  a  book,  which  may  be 
searched  od  payment  of  a  small  fee.    Some  parties  in 


and  out  of  Parliament  have  expressed  a  desire  to  have 
the  measure  extended  to  real  estate,  for  at  present  it 
is  confined  to  personalty,  and  also  to  apply  it  to  non- 
traders  as  well  as  traders. 

Bills  op  Exchange  Bill. — This  bill  enables 
the  holder  of  a  bill  of  exchange  or  promissory  note  to 
have  judgment  signed  without  process  being  issued ; 
in  short,  it  is  an  attempt  by  Lord  Brougham  to  get  in 
the  thin  end  of  the  wedge,  in  order  to  effect  his 
favourite  object  of  superseding  altogether  the  employ- 
ment of  lawyers.  It  appears  that  the  notaries  nave 
succeeded  in  getting  the  bill  altered,  so  as  to  give 
them  a  monopoly  of  employment  in  protesting  the 
bills  and  notes,  which  is  an  indispensable  preliminary 
to  signing  judgment. 

Common  Law  Procedure  Act.— This  act  has 

Ced  through  the  Lords,  and  will  probably  become 
before  long.  Lord  St.  Leonards  made  strenuous 
efforts  to  get  the  clause  allowing  ten  jurors  to  give  a 
binding  verdict  altered  to  eleven,  if  the  whole  twelve 
could  not  agree  within  twelve  hours ;  but  his  proposal 
on  this  head,  as  also  against  dispensing  with  oaths 
merely  because  witnesses  objected  to  take  them,  was 
not  adopted.  The  clause  enabling  parties  to  have 
their  cause  tried  without  the  interposition  of  a  jury  is 
retained,  with  a  provision  requiring  the  approbation  ot 
a  judge.  The  bill  also  provides,  that  if  an  action  be 
brought  respecting  matters  of  account,  either  party 
may  apply  to  the  court  to  refer  it  in  the  first  instance 
to  a  single  individual,  who  may  sit  from  day  to  day 
until  it  is  decided. 

Criminal  Procedure  Bill. — This  bill,  having 
for  its  objects  the  saving  of  the  expenses  of  prosecu- 
tions, and  to  prevent  loss  of  time  and  expense  to  pro- 
secutors by  allowing  persons  who  plead  guilty  to  be 
summarily  convicted  before  magistrates,  has  passed  a 
second  reading  in  the  Commons. 

Rural  Constabulary. — The  Government  have 
brought  in  a  bill  for  the  compulsory  establishment  of 
a  general  constabulary  force  throughout  England. 
The  management  is  to  be  in  the  hands  of  a  County 
Board. 

Testamentary  Jurisdiction  Bill.— This  bill, 
which  proposes  to  transfer  the  proving  of  wills  relating 
to  personalty  from  the  Ecclesiastical  Courts,  is  threat- 
ened with  a  strong  opposition  in  the  Commons,  led 
on  by  Mr.  Malins.  The  Government  have  set  their 
faces  against  compensation  to  the  proctors,  wjio  there- 
fore are  straining  every  nerve  to  obtain  the  rejection  ox 
the  measure.  The  bill  does  not,  as  amended,  apply 
to  devises  of  real  property,  but  wills  applying  solely  to 
real  estate  are  not  very  common. 

Divorce.— A  bill  has  been  introduced  embodying, 
with  some  variations,  the  recommendations  of  the 
Commissioners  for  inquiry  into  the  law  of  marriage 
and  .divorce. 

The  Bench  and  thb  Bar— A  Rebuke  prom 
the  Bench. — In  giving  judgment  in  the  Court  of 
Exchequer,  in  Dublin,  in  the  case  of  I  rotty  v.  Dow- 
ling,  Baron  Richards  said  (with  reference  to  Mr. 
Whiteside's  speech).  "  the  court  had  been  asked  in 
rather  a  declamatory  manner,  to  give  their  reasons  for 
their  opinions,  or  for  the  course  which  they  had 
taken.    It  was  not  the  habit  of  the  Court  of  Kxche- 
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quer  to  do  things  without  giving  their  reasons.  They 
had  been  threatened  -with  an  appeal  from  their  deci- 
sion, or  a  regret  had  l~on  expressed  that  there  was  no 
appeal  from  the  decision  at  which  they  had  arrived. 
1  he  style  in  which  they  had  been  addressed  was  not 
usually  that  practised  in  that  or  any  civilised  country, 
but  he  had  too  much  reliance  upon  the  honourable 
and  upright  bearing  of  the  gentlemen  of  the  bar  to 
fear  that  such  a  style  of  addressing  the  court  would 
be  adopted  by  them  as  a  precedent  to  follow.  There 
was  one  matter  personal  to  himself,  to  which  he  felt 
it  to  be  his  duty  to  advert.  Mr.  Whiteside  had 
referred  to  the- performance  of  his  (Karon  Kichards's) 
duty  as  a  Commissioner  of  the  Encumbered  Estates 
Courts.  He  had  no  right  to  endeavour  to  indict 
upon  him  the  odium  of  his  panegyric.  He  (Baron 
Richards)  disclaimed  that  gentleman's  comment,  and 
he  rejected  that  gentleman's  praise." 

Memorial  to  the  late  Justice  Talfourd. 
—A  committee  appointed  by  the  Oxford  Circuit  to 
determine  the  most  desirable  form  in  which  to  erect  a 
memorial  to  the  late  Mr.  Justice  Talfourd,  have  re- 
commended the  erection  of  a  mural  monument,  with 
a  bust  of  the  deceased,  in  St.  Mary's  Church,  at 
Stafford. 

The 'Bankruptcy  Commission.— The  report  of 
the  Bankruptcy  Commission  with  the  minutes  of  evi- 
dence, and  answers  to  the  circulars  of  questions,  has 
been  presented  to  Parliament.  The  commissioners 
make  a  number  of  suggestions  for  reducing  the  cost- 
liness and  altogether  bettering  the  condition  of  a  tri- 
bunal which  hitherto  has  not  been  very  successfully 
reformed.  They  recommend  that  creditors  be  at- 
tracted by  a  revision  of  the  fees  and  per  centages,  and 
greater  control  over  the  official  assignees  and  debtors, 
by  a  revision  of  tue  penai  clauses,  and  by  allowing  a 
trader  to  obtain  an  adjudication  in  his  own  case,  if  he 
can  show  available  assets  to  the  extent  of  £150,  in- 
stead of  (as  at  present)  5s.  in  the  pound.  On  the 
question  of  a  continuance  ot  a  system  of  classifica- 
tion of  certificates  the  commissioner*  are  divided  in 
opinion ;  but  those  of  them  who  approve  it  are  for 
hiving  t«o  classes  only— a  certificate  of  approval  of 
the  bankrupt's  conduct,  and  a  certificate  merely  of  his 
copformity  to  the  bankrupt  laws,  leaving  misconduct 
to  be  punished  by  suspension  or  refusal  of  the  certifi- 
cate The  commissioners  are  in  favour  of  twp  propo- 
sals of  Lord  St  Leonards,  one  for  extending  the  ju- 
risdiction of  the  Court  of  Bankruptcy  to  the  admi- 
nistration of  deceased  trader's  estates  dying  insol- 
vent ;  the  other  for  making  the  district  bankruptcy 
courts  auxiliary  to  the  Court  of  Chancery  in  taking 
accounts,  prosecuting  inquiries,  examining  witnesses, 
and  the  like.  They  report,  but  pronounce  no  judg- 
ment upon  the  proposal  of  one  of  their  body  (Mr.  M. 
D.  Hill),  to  make  the  court  a  court  of  general  admi- 
nistration, with  jurisdiction  over  small  trust  estates, 
and  power  (upon  the  submission  of  the  parties)  to 
wind  up  partnerships  and  conduct  arbitrations.  They 
object  to  Lord  Brougham's  proposal  to  abolish  the 
district  bankruptcy  courts,  and  transfer  the  jurisdic- 
tion to  the  county  courts,  considering  the  character  of 
the  business  of  the  two  essentially  distinct,  and  dread- 
ing another  heap  of  compensations.  Among  those 
still  payable  in    consequence  of  the  reform  of  the 


bankruptcy  courts  is  one  that  swells  the  list  of  "  enor- 
mous compensations."  The  patentee  of  bankrupts, 
his  office  being  abolished,  is  allowed  upwards  of 
£7  MOO  a  year ! 

Capital  Punishments  within  the  Walls 
of  a  Pkihon. — In  a  recent  debate  in  the  Lords  on 
the  subject  of  capital  punishments  being  suffered 
within  the  walls  of  a  prison,  the  Bishop  of  Oxford 
stated  that  he  believed  there  was  nothing  illegal  in 
private  executions,  and  that  the  Crown  had  power  to 
direct  an  execution  to  be  conducted  privately,  and 
cited  the  case  of  John  Barron  and  John  Dayle,  who, 
in  1 7 by,  were  ordered  for  execution  in  the  %*  usual 
place/'  but  the  sheriffs  wished  them  to  be  hung  in  an 
unusual  place— in  Bethnal- green.  rl  he  Lord  Mayor 
and  sheriffs  applied  to  ihe  Government,  and  a  reprieve 
was  granted  for  a  fortnight  and  the  opinion  of  the 
judges  was  taken,  and  the  judges,  including  Lord 
Mansfield,  unanimously  decided  that  it  rested  with  the 
Crown  to  appoint  the  place  of  execution.  His  Lord- 
ship added,  that  an  intramural  execution  need  not  be 
a  private  one.  The  presence  of  the  sheriffs  and  proper 
witnesses  would  give  every  guarantee  that  public  jus- 
tice could  require.  But  Lord  Campbell  repeated  an 
opinion  he  had  before  given,  that  neither  the  judges 
nor  the  Queen  had  the  power  to  order  an  intramural 
execution,  and  said  that  those  who  ordered  such  an 
execution  must  take  care  that  they  did  not  themselves 
incur  the  penalties  attending  such  a  contravention  of 
the  law. 

Trinity  Term  Examination.— No  warning  to 
articled  clerks  seems  to  be  of  any  avail,  for  notwith- 
standing they  have  been  repeatedly  told  that  the 
examiners  are  not  satisfied  with  the  proficiency  dis- 
played by  clerks,  the  clerks  appear  to  be  careless 
about  their  studies,  and  the  natural  consequence  of 
rejection  follows.  Thus,  at  the  last  examination,  out 
of  86  candidates  no  less  than  eleven  were  rejected. 
There  can  be  no  doubt  that  the  chief  cause  is  the 
neglect  of  practical  matter  and  practice  cases,  which 
we  know  that  (foolish)  articled  clerks  affect  to  despise, 
because  they  fancy  it  will  be  time  enough  when  ad- 
mitted to  give  their  attention  to  such  matters.  The 
sooner  they  undeceive  themselves  on  this  head  the 
better. 

Sittings  after  Term.— The  Queen's  Bench 
will,  on  the  19th  of  June,  and  the  five  following 
days,  sit  for  disposing  of  the  cases  in  the  J^pecial 
Crown  and  New  Trial  Papers.  Also  on  the  30th  of 
June  to  deliver  judgments  only.  The  Exchequer 
will,  on  the  16th,  1/th,  and.  21st  of  June,  and  seven 
following  days  (except  on  Sundays),  sit  for  disposing 
of  cases  in  the  New- Trial  and  Special  Papers. 

Chancery  Oaths. — A  London  commissioner 
may  take  oaths  at  a  place,  not  being  his  place  of  re- 
sidence or  business,  as  at  the  Accountant- General's 
office.  (Re  Keith  Barnes  in  Hill  v.  Tollett,  3  June, 
1854;  L.  C.)   * 

South  Sea  Company  and  Trusts. — That  por- 
tion of  the  company  s  bill  having  for  its  object  the 
administration  of  private  trusts,  has  been  rejected  by 
the  Committee  of  the  Lords. 

Erasures  and  Alterations  in  Will —The 
case  of  Gann  v.  Gregory  has  been  overruled  by  the 
Lord  Chancellor.     M  e  will  notice  it  in  next  Number. 
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Awkward  Mistake.— In  a  law  case  before  the 
Dublin  Court  lately,  in  which  the  Marquis  of  Sligo 
and  Sir  James  Dombrain  were  litigants,  counsel  read 
the  following  letter,  written  by  Sir  James  to  his  so- 
licitor. Mr.  Jeflers :— "  June  30,  1853.  Dear  Jetfers : 
I  enclose  a  letter  which  I  have  this  day  received  from 
the  noble  marquis.  Did  you  ever  see  such. a  shall  ow- 
pated  fool  7  We  must  squeeze  him  Warn  Sutton 
not  to  sell  one  pennyworth  of  his  royalties  without 
our  consent.  We  can  use  flying  seals  as  well  as  his 
lordship.— Yours.  &c,  J.  Dombrain."  This  letter 
was  sent  by  mistake  to  the  marquis,  who  replied  as 
follows  : — "  Dear  Sir  James  :  1  this  day  received  a 
letter  from  you,  but  found  it  to  be  incomprehensible 
until  I  discovered  that  it  was  addressed  'Dear  Jetfers. ' 
You  should  take  care  not  to  write  so  of  me,  nor  direct 
to  me ;  for  though  these  things  happen  on  the  stage, 
they  are  not  a  little  rare  in  reality.  However.  1  dare 
say  you  will  not  mind  the  mistake  much,  though  it 
may  make  you  feel  a  little  awkward  when  you  next 
write  to  me.  It  is  truly  difficult  to  explain  to  a  man 
that  you  have  a  polite  or  courteous  meaning  tow  arils 
him  in  calling  mm  a  *  shallow-pated  fool/  or  that 
you  are  possessed  of  the  most  'open*  intentions 
when  you  express  a  wish  '  to  squeeze  him.'  I  read 
your  letter ,  that  is  a  fact ;  and  as  it  was  directed  to 
me,  it  is  your  fault,  not  mine.— Yours,  &c,  Sligo." 

Disposal  of  Property  by  Married  Women 
—Mr.  Malins  has  brought  in  a  bill  to  enable  married 
women  to  dispose  of  their  reversionary  personal  pro- 
perty, and  also  to  release  and  extinguish  her  right  or 
equity  to  a  settlement  out  of  personalty  to  which  she, 
or  her  husband,  in  her  right,  may  be  entitled  in  pos- 
session. As  to  the  equity  or  riffht  to  a  settlement,  Mr. 
Malins  said,  that  at  present,  when  a  married  woman 
came  into  possesion  of  property,  she  Was  entitled  to  an 
equity  to  a  settlement,  and  she  was  examined  in  pri- 
vate as  to  whether 'she  wished  to  have  this  right,  or 
to  waive  it.  He  had  never  known  a  married  woman  to 
claim  this  right,  except  in  one  instance,  and  that  was 
under  a  misapprehension-  He  wished  to  provide  that, 
without  personal  appearance  before  the  court,  which 
was  always  expensive  and  often  inconvenient,  a  married 
woman  might  be  at  liberty,  by  a  simple  deed,  to  waive 
her  right  to  her  equity  of  settlement. 

Real  Estates  Charges  Bill. — This  bill  has 
been  read  a  second  time  in  the  Commons,  but  will  not 
pass  in  its  present  shape,  though  probably  it  will  in  a 
modified  form.  It  proposes  to  do  away  with  what  are 
alleged  to  be  the  hardships  which  arise  out  of  the  pre- 
sent state  of  the  law,  whereby,  on  the  transfer  of  real 
estate  under  an  intestacy  or  by  will,  mortgages  are 
(without  express  provision  to  the  contrary)  paid  out  of 
the  personalty,  which  is  sometimes  thus  exhausted ; 
for  remedy  of  which,  the  bill  proposes  that,  unless 
otherwise  directed  or  provided  by  the  testator,  the 
heir  or  devisee  of  mortgaged  real  estate  shall  not  be 
entitled  to  have  the  mortgage  debt  paid  out  of  the  per- 
sonal estate.  The  bill  further  provides  that,  when 
land  is  directed  by  will  to  be  sold  for  payment  of  debts 
or  otherwise,  the  residue  shall  be  treated,  not  as  realty, 
but  as  personalty,  unless  a  contrary  intention  be  ex- 
pressed in  the  will. 

The  Lawyers  in  Australia.— The  following 
is  taken  from  a  recent  letter  from  a  correspondent  at 


Sydney : — The  civil  business  of  the  courts  has  in- 
creased very  largely,  the  rapid  and  numerous  transfer 
of  real  property  during  the  last  year  or  two  having 
opened  a  large  field  for  litigation.  Our  attorneys  and 
the  barristers  are  all  in  high  fenther,  and  making  com- 
fortable provision  against  a  rainy  day.  The  question 
of  amalgamating  the  two  branches  of  the  profession 
continues  to  be  entertained,  but  there  is  little  prospect  . 
of  such  a  consummation  at  present. 

The  Stamp  Duties—  According  to  the  new  scale, 
upon  every  transaction  not  exceedii  g  J£2h  the  stamp 
will  be  3d.,  instead  of  »s.  upon  short,  and  2s.  6d.  upon 
long  dates  ;  upon  sums  from  j£25  and  not  exceeding 
j£50,  it  will  be  6a.,  instead  of  2s  6d.  and  3s.  (id. 
Throughout  the  whole  of  the  new  scale  the  duty  will 
be  found  to  bear  precisely  the  same  proportion  to  the 
amount  of  the  transaction- namely,  Is.  in  j£l<  0, 
Above  j£100  the  simplicity  will  be  still  more  observable, 
inasmuch  as  the  number  of  shillings  paid  will  represent 
the  number  of  hundreds  of  pounds  concerned.  The 
object  is  to  relieve  small  transactions  ;  and  the  duty  on 
.£1,000  willbelfs.,onjei,500.£1,  on  *  2.000  j£l  10s  , 
on  j£H(Ji:0  j£2,  on  .£4,000  and  upwards  £2  5s. 
Foreign  bills  of  exchange  are  all  to  be  subject  to  si- 
nrlar  duties.  An  adhesive  stamp  will  be  made  for  bills 
drawn  abroad  payable  fn  this  country,  and  the  duty  will 
devolve  upon  the  person  who  received  the  bill,  at  any 
time  before  he  endorses  it  or  passes  it  away,  to  affix 
the  stamp. 

New  Chancery  Orders. — June  1,  1854. — A 
set  of  new  Orders  for  regulating  the  practice  of  the 
Court  of  Chancery  has  been  issued,  as  of  the  1st  of 
June,  1854.  The  orders  are  very  limited  in  extent, 
being  confined  to  1,  (I.)  the  case  of  the  expiration  in 
vacation  of  the  times  limited  for  riling  affidavits  in 
answer  to  a  motion  for  a  decree,  or  for  tiling  affidavits 
in  rep'y  thereto,  or  for  closing  evidence  after  issue 
joined,  or  for  the  cross-examination  of  affidavit  wit- 
nesses, in  all  which  cases  the  time  is  extended  to  the 
fifth  day  of  the  ensuing  Michaelmas  term.  2.  (II). 
Summonses  in  vacation  may  be  issued,  returnable  in 
other  judges' chambers  after  vacation.  3.  (Ill  )  The 
practice  as  to  production  of  documents  after,  decree  or 
order  is  to  be  the  same  as  before  decree.  4.(1  V).  The 
certificates  of  the  chief  clerks,  when  to  be  acted  on  by 
the  Accountant- General,  may  be  signed  and  adopted 
by  the  judge  on  ihe  day  after  signing  by  the  clerk. 
5.  (V.  VI.  VII.)  Provisions  are  made  for  the  service 
of  notice  of  decree  on  infants  and  lunatics,  and  for 
appointment  of  guardians  to  them.  6.  (VII I.)  A 
form  of  notice  of  decree  on  persons  not  parties  to  the 
suit  is  given.  7-  (IX.  X.)  The  charge  tor  copies  of 
proceedings  to  paupers  is  to  be  1  \d.  a  folio,  ana  so  for 
those  furnished  by  a  pauper  suing,  or  defending,  in 
person.'  8.  (XI.)  The  taxing  officers  are  to  exercise  a 
discretion^  as  to  the  allowance  of  counsel's  fees,  for 
settling  affidavits.  9.  (XII— XV.)  In  taxing  costs,  a 
party  dissatisfied  may  object  in  writing,  which  objec- 
tion is  to  be  considered  by  the  master,  who  is  to  give  a 
certificate  stating  the  grounds  of  his  decision,  and 
upon  which  an  application  may  be  made  to  the  court 
for  an  order  to  review  the  taxation.  rl  his  is  a  very 
novel  provision,  and  one  likely  to  be  acceptable  to 
solicitors,  who  will  thus  be  able  to  ascertain  the  real 
grounds  of  the  master's  decisions. 


ADVERTISEMENTS. 


SPARKES  HALL'S  ENAMELLED  OVER  SHOES 
with  LEATHER  SOLES. — These  Overshoes  ere  the  most 
perfect,  for  the  present  season,  ever  invented,  end  At  the  same  time 
the  most  economical  They  protect  the  feet  from  wet  and  cold — 
are  not  dangerous  to  walk  in  daring  frosty  weather,  or  when  pave- 
ments are  slippery  or  greasy — they  are  easily  put  on  and  off,  and 
are  so  soft  and  flexible  during  cold  weather  that  they  readily  adapt 
themselves  to  any  boot  or  shoe  the  wearer  may  select  Her  Majesty 
uses  the  enamelled  overshoes  daily  in  preference  to  every  other 
kind,  and  they  are  pronounced  by  all  persons  who  take  much  walk- 
ing exercise  to  be  the  most  convenient,  neatest,  and  the  least 
fatiguing  of  all  goloshes.    . 

Ladies',  7a  6d.  per  pair ;  Gentlemen's,  with  box  heels  and  plush 
counters,  12s. ;  children's,  8a  6d. 

J.  SPARKES  HALL,  Elastic  Boot  Maker  to  the  Queen  and 
Prince  Albert,  808,  Regent-street,  London. 

N.B. — An  illustrated  price  list  sent  free  to  any  part  of  the  United 
Kingdom,  on  receipt  of  two  postage  stamps. 

NEW  DISCOVERY.— MR.  HOWARD,  Surgeon- 
Dentist,  52,  Fleet-street,  has  introduced  an  entirely  MEW 
DESCRIPTION  of  ARTIFICIAL  TEETH,  fixed  without  springs, 
wires,  or  ligatures.  They  so  perfectly  resemble  the  natural  Teeth 
as  not  to  be  distinguished  from  the  original  by  the  closest  observer ; 
they  will  NEVER  CHANGE  COLOUR  or  DECAY,  and  will  be 
found  very  superior  to  any  teeth  ever  before  used.  This  method 
floes  not  require  the  extraction  of  roots  or  any  painful  operation, 
and  will  give  support  and  preserve  teeth  that  are  loose,  and  is 
guaranteed  to  restore  articulation  and  mastication;  and  that  Mr. 
Howard's  improvements  may  be  within  the  reach  of  the  most 
economical,  he  has  fixed  his  charges  at  the  lowest  scale  possible. 
Decayed  teeth  rendered  sound  and  useful  in  mastication. 
52,  Fleet-street.     At  home  from  Ten  till  Five. 

ROUS  LIFE  ASSURANCE  COMPANY,  39,  Throg- 
morton-street,  Bank;  and  14,  Pall-mall. 
CnanMAif. — Thomas  Farncomb,  Esq.,  Alderman. 
DxpUTT-CHAttMAK. — William  Leaf,  Esq. 


Richard  E.  Araen,  Esq.  Rupert  Ingleby,  Esq. 

Edward  Bates,  Esq.  Thomas  Kelly,  Esq.,  Aid. 

Thomas  Camplin,  Esq.  Jeremiah  Pilcher,  Esq, 

James  Clift,  Esq.  Lewis  Pocock,  Esq, 

John  Humphrey,  Esq.,  Aid. 
▲ODnoas. 
Rev.  T.  G.  Hall,  M.A.  |    J.  B.  Shuttleworth,  Esq. 

Phtsicux.— Dr.  JeaflVeson,  2,  Finsbury-square. 
Stoosok.— W.  Coulson,  Esq.,  2,  Frederick's-plaoe,  Old  Jewry. 
OomuLTUfo-AcTuaaT. — Professor  Hall,  M.A.,  of  King's  College. 
Solicitor. — William  Fisher,  Esq.,  19,  Doughty-street 


ADVANTAGES  OF  ASSURING  WITH  THIS  COMPANY. 

The  Premiums  are  on  the  lowest  scale  consistent  with  se- 
curity. 

The  Assured  are  protected  by  an  ample  subscribed  capital — 
An  Assuranoe  Fund  of  £850,000,  invested  on  Mortgage  and  in 
the  Government  Stocks— and  an  income  of  £77,000  a  year. 

Assurers  on  the  Bonus  System  are  entitled,  at  the  end  of  five 
years,  and  afterwards  annually,  to  participate  in,  four-fifths,  or  80 
per  cent  of  the  profits. 

■  The  profit  assigned  to  each  Policy  can  be  added  to  the  sum 
assured,  applied  in  reduction  of  the  annual  premium,  or  be  received 
ncash. 

At  the  first  division  a  return  of  20  per  cent  in  cash  on  the  pre- 
miums paid  was  declared ;  this  will  allow  a  permanent  reduction  in 
the  future  annual  payments  for  life  of  from  8}  to  11  per  oent,  ac- 
cording to  the  age,  and  a  reversionary  increase  varying  from  66  to 
28  per  cent  on  the  premiums,  or  from  1  to  8  per  cent  on  the  sum 


One  half  of  the  "Whole  Term  "  Premium  may  remain  on  credit 
for  seven  years,  or  one-third  of  the  Premium  may  remain  for  life 
as  a  debt  upon  the  Policy  at  five  per  cent,  or  may  be  paid  off  at  any 
time  without  notice. 

Claims  paid  in  one  month  after  proofs  have  been  approved. 

Loans  upon  approved  security. 

The  medical  officers  attend  every  day  at  Throgmorton-street,  at 
a  quarter  before  Two  o'clock. 

E.  BATES,  Resident  Director. 


O1 


NE  THOUSAND  BEDSTEADS  TO  CHOOSE 
FROM. — HEAL  and  SON'S  stock  comprises  a  largo  as- 
sortment of  handsomely  japanned  and  brass  mounted  Iron  Bed- 
steads, Children's  Cribs  and  Cots  of  new  and  elegant  designs ; 
Mahogany,  Birch,  and  Walnut-tree  Bedsteads,  of  the  soundest 
and  best  manufacture,  many  of  them  fitted  with  furnitures  com- 
plete: and  every  variety  of  Servants'  and  Portable  Bedsteads. 
They  have  also  a  large  assortment  of 

BED-ROOM  FURNITURE,  comprising  Wardrobes,  both  in 
japanned  wood  and  mahogany,' from  4  ft  to  8  ft  long,  fitted  with 
every  .  iriety  of  arrangement :  Dressing  Tables  and  Glasses,  Wash- 
stands,  Drawers,  and  every  article  for  the  complete  furnishing  of  a 
bed-room. 

HEAL  AMD  SON'S  ILLUSTRATED  CATALOGUE  OF  BED- 
STEADS and  Priced  List  of  Bedding,  containing  designs  and 
prices  of  upwards  of  100  bedsteads  (represei  ting  a  stock  of  up- 
wards 'of  1,000),  sent  free  by  post—- HEAL  akd  SON,  196, 
Tottenham-court-road. 


QUALITY  the  TEST  of  CHEAPNESS.— BERDOFS 
LIGHT  OVER-COATS  and  CAPES  resist  any  amount  of 
rain.  One  of  the  largest  stocks  in  London  of  superior  Garments 
at  lowest  charges.  First-class  Dress  Coats,  £8;  Boys'  Suit,  lid. 
per  inch,  according  to  height — 96,  New  Bond-street,  and  69, 
Cornhill  (nowhere  else). 

rpHE  BARRISTER  GOLD  PEN,  manufactured  by 
S  F.  MORDAN,  expressly  for  the  Profession,  Is  a  noble  Pen, 
and,  for  bold  and  rapid  writing,  surpasses  any  pen  yet  produced. 
It  has  all  the  smoothness,  ease,  and  elasticity  of  the  quill,  with  the 
durability  of  the  diamond.  With  every  pen  a  perpetual  warranty 
Is  given  against  every  change  except  from  violenee,-and  it  may  be 
returned  at  any  time  it  fails  in  all  that  is  professed  for  it  To 
insure  good  Ink,  use  F.  MORDAN*  Abrotleon,  or  Gold  Fen  Ink. 
It  is  a  beautiful  permanent  black  writing  Ink,  and  equally  well 
adapted  for  all  other  Pens.  Sold  by  Jewellers  sod  Stationers,  and 
at  the  Manufactory,  13,  Goswell-road,  London. 


NATIONAL  PROVINCIAL  FIRE  OFEICE,  127/ 
Cbeapside,  London.  Capital,  £250,060,  in  25,000  shares 
of  £10  each,  fully  subscribed,  with  power  to  increase  the  amount, 
of  Capital  to  One  Million  Sterling. 


Sir  James  Duke,  Bart,  Aid.,  and  M.P.  for  the  City  of  London 
The  Right  Hon,  Thomas  Milner  Gibson,  M.P.  for  Manchester. 
Robert  Keating,  Esq.,  M.P.  for  the  City  of  Waterford. 
John  Sadleir,  Esq.,  M.P.,  Chairman  of  the  London  and  County  Bank. 
THE  ADVANTAGES  OF  INSURING  IN  THE  NATIONAL  . 
PROVINCIAL  COMPANY:— 

I.  The  return  of  one  half  the  entire  profits  to  the  insured 
after  the  first  three  years. 

IL  The  liberal  and  systematic  classification  of  risks,  with  a  re- 
vision of  premiums,  without  regard  to  the  tariffs  of  other  offices. 

III.  Prompt  and  liberal  settlement  of  claims. 

IV.  The  Insured  are  free  from  all  liability. 

V.  The  security  of  a  Subscribed  Capital  amounting  to  a  Quarter 
of  a  Million  Sterling, 

Farming  Stock  taken  by  this  Office  at  8s.  per  cent  No  extra 
charge  on  Farm  Buildings  on  account  of  a  steam  thrashing-machine 
being  used. 

The  Mutual  principle,  with  freedom  from  liability  to  the  Insured, 
ss  applied  to  Fire  Insurance,  is  a  novel  system,  based  on  liberal  and 
equitable  arrangements,  thereby  securing  to  the  Insured  a  partici- 
pation in  the  profits  they  themselves  hare  created :  hence,  in  pro- 
portion, to  the  amount  of  business  introduced  to  this  Office  by  the 
Insured,  so  are  his  own  rates  of  Premium  reduced,  or  his  own 
profits  increased. 

A  Discount  (equal  to  one  year's  Premium  and  Duty)  to  allowed 
upon  Assurances  effected  for  Seven  Years. 

Assurances  may.be  effected  for  any  pe.iod  less  than  a  year  on 
equitable  terms.     No  charge  made  for  Policies  when  the  sum 
assured  amounts  to  £800,  or  when  transferred  from  other  offices. 
EDMUND  CLENCH,  Sao. 


Printed  by  Thomas  Day,  at  the  office  of  Samuel  Taylor,  Gray- 
stoke-plaoe,  Fetter-lane,  in  the  parish  of  St  Andrew,  Holborn, 
in  the  County  of  Middlesex :  and  published  by  the  said  Thomas 
Day,  at  his  residence,  No.  18,  Carey-street,  Lmooln's-inn- 
flelds,  in  the  parish  of  St  Clement  Danes,  in  the  county 
aforesaid.— June  15,  1851. 
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TO  OUR  SUBSCRIBERS. 

It  is  with  feelings  of  deep  mortification  that  we  have 
to  announce  thus  early  in  our  new  career,  that  we  are 
unable  to  continue  the  publication  in  a  fortnightly 
form. 

It  may  be  necessary  to  state,  for  the  information  of 
some  of  our  new  subscribers,  that  the  present  publication 
is  a  continuation  of  the  Law  Student**  Magazine,  which 
was  in  existence,  for  ten  years,  and  which  obtained  so 
large  a  circulation  as  to  become  a  profitable  and  well- 
established  publication.  In  an  evil  hour  for  us,  the 
notion  came  into  our  heads  that  by  enlarging  the  pub- 
lication, and  bringing  it  out  fortnightly  instead  of 
monthly,  as  theretofore,  we  should  obtain  a  still  greater 
circulation,  and  ensure  a  greater  stability  by  becoming 
more  practically  useful .  In  doing  this  we  did  not  look 
merely  to  a  greater  circulation  to  repay  us,  but  we 
took  into  consideration  what  we  were  assured  by  prac- 
tical men  could  be  easily  obtained,  namely,,the  profits 
of  advertisements,  of  which  our  new  tide  and  form 
would  (we  were  told)  admit,  though  the  old  title  and 
form  would  not.  Our  calculation  was  that  these  ad- 
vertisements would  go  a  great  way  towards  making  up 
to  us  the  difference  in  the  expense ;  trad  thus  at  a  very 
small  risk  we  could  give  our  subscribers  more  than 
double  the  former  quantity,  and  also  the  benefit  of  a 
more- frequent  publication.  Thus  explicitly  we  state 
the  reasons  which  induced  the  alterations,  in  order 
that  our  readers  may  judge  for  themselves  whether 
we  have  acted  without  a  reasonable  prospect  of 
success,  and  because  some  of  our  old  subscribers 
ventured  to  hint  to  us  their  doubts  whether  we 
should  Jrad  the  change  answer  in  a  pecuniary  point  of 
view,  and  in  addition  we  wish  that  the  real  cause  of 
our  failure  anouid  be  known,  especially  as  it  is  in  a 
matter  over  whieh  personally  we  have  no  control.  As 
we  stated  in  our  address  on  closing  Vol.  VI.,  new  series, 
of  the  Law  Students*  Magazine,  we  were  counselled  to 
make  the  alteration-  in  the  title  by  business  men,  as 
being  more  likely  to  obtain  general  support,  and  par- 
ticularly for  advertisements,  and  we  yielded  to  their 
advice  on  a  matter  peculiarly  within  their  province. 
We  are  casting  no  blame  on  any  one,  but  merely 
stating  what  were  the  grounds  which  induced  the 
alterations  to  be  made.  So  far  as  concerns  the  obtain- 
ing new  subscribers,  we  have  no  reason  for  dissatisfac- 
tion, for  we  have  obtained  the  support  of  several 
solicitors;  and  had  we  continued  the  publication  in  its 
fortnightly  form  we  doubt  not  we  should  have  obtained 
yet  many  more.  And  in  particular  we  have  been 
greatly  gratified  by  receiving  the  support  of  so  many 
of  our  former  subscribers  who  had  taken  in  the  publi- 
cation in  its  earlier  days  whilst  articled  clerks,  and  who 
now  on  its  enlargement,  at  our  request,  kindly  came 
forward  to  give  us  the  benefit  of  their  support.  This 
very  generous  conduct  on  their  part  only  adds  to  our 
feelings  of  mortification  on  this  occasion;  for  as  to 
those  who  were  subscribers  at  the  time  of  the  an- 


nounced change,  we  feel  that  they  have  not  so  uracil 
to  complain  of,  as  they  will,  even  on  the  plan  we  shall 
presently  mention,  obtain  greatly  more  for  their  money 
than  they  formerly  had. 

It  may  perhaps  be  said  by  our  subscribers,  you  have 
obtaineasome  advertisements,  so  that  it  is  only  a  matter 
of  quantum,  which  may  become  more  hereafter.  If 
this  were  so,  we  certainly  should  not  despair,  but  we 
should  state  that  in  point  of  fact  we  have  not  obtained 
a  single  advertisement,  but  every  one  in  this  and  the 
previous  number  is  a  dummy,  as  it  is  called.  These 
advertisements,  therefore,  so  far  from  being  a  source 
of  profit  to  us,  have  been  a  positive  loss  in  consequence 
of  their  being  set  up  in  small  type,  and  they  of  course 
give  us  no  prospect  of  future  success. 

This,  then,  is  our  actual  position :  a  publication 
which  was  a  source  of  profit  to  us  has,  by  the  change, 
become  a  positive  loss,  without  a  prospect  of  speedy 
amendment  All  our  former  profits  are  eaten  up  by 
the  increased  expenses  (which  are  now  greatly  more 
than  double  what  they  formerly  were),  and  we  are  thus 
reduced  to  two  alternatives:  either  to  abandon  the 
publication  altogether,  or  to  go  back  as  nearly  as  pos- 
sible, to  our  former  position.  We  confess,  that  our 
first  impulse  was  to  adopt  the  former  course,  as  ap- 
pearing to  be  more  independent  and  less  humiliating, 
for  then  we  might  have  saved  ourselves  the  disgrace 
of  confessing  to  a  failure.  But  on  second  thoughts 
and  considering  that  the  failure  really  arises  from  cir- 
cumstances over  which  we  cannot  exercise  any  control, 
we  have  determined  to  take  the  opinion  of  our  sub- 
scribers, as  to  whether  or  not  the  publication  shall  be 
continued,  for  really  it  depends  on  them,  and  how 
they  receive  our  present  proposals,  whether  or  not  the 
publication  shall  continue  to  exist. 

Some  few  of  our  new  subscribers  need  to  be  in- 
formed that  the  Law  Students9  Magazine  was  pub- 
lished monthly,  in  an  octavo  (or  book)  form  of  sixty- 
four  pages,  large  type,  at  the  same  price  as  two  of  our 
present  numbers,  so  that  the  monthly  payment  was 
the  same,  but  the  new  form  rives  each  month  con- 
siderably more  than  double  the  old  form,  so  that  a 
number  of  the  Chronicle  in  its  present  form,  contains 
more  than  a  number  of  the  Law  Student  did.  We 
cannot  go  back  to  the  old  form,  as  we  have  committed 
ourselves  to  the  present  size,  which,  indeed,  is  a  much 
more  beneficial  one  to  our  subscribers,  because  it  con- 
tains much  more  in  a  column  than  the  old  Magazine 
did  in  a  page.  We  also  consider  that'  even  the  sub- 
scribers to  the  Student  have  a  right  to  ask  for  some- 
thing more  than  they  formerly  obtained,  as  some 
compensation  for  the  disappointment  now  sustained. 
Indeed,  we  feel  that  we  must  make  some  atonement 
to  our  subscribers  generally,  and  that  we  have  no 
right  to  expect  to  be  placed  in  so  favourable,  t  e.,  profit- 
able a  position  as  that  in  which  we  were  formerly. 
We  must  be  content,  therefore,  at  least  for  some  time, 
to  suffer  a  diminution  of  profits  by  way  of  punishment 
for  our  unsuccessful  attempt  Our  proposal  is  to  have 
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but  one  Number  a  month  (the  first  of  each  month), 
and  to  make  that  consist  of  forty  pages  of  the  present 
size,  forming  an  addition  of  eight  pages.  This  will  be 
about  equal  to  100  pages  of  the  Student,  so  that  those 
who  were  subscribers  to  that  publication  will  still  ob- 
tain a  great  advantage  by  the  alteration. 

We  wish  we  could  feel  that  our  new  subscribers  had 
no  heavier  cause  of  complaint  and  dissatisfaction  than 
the  others,  for  really  we  must  confess  ourselves  unable 
to  suggest  any  valid  reasons  for  their  being  satisfied 
with  the  proposed  change.  All  that  can  oe  said  is 
what  we  nave  before  stated,  namely,  that  we  have 
made  a  most  unfortunate  miscalculation,  and  that  we 
have  thought  it  better  to  attempt  an  alteration  at 
once,  while  the  vigorous  feeling  attendant  upon  our 
former  success  remains  to  cheer  us  up,  than  to  con- 
tinue a  lengthened  and  doubtful  struggle  which  might 
possibly  end  in  a  total  failure.  We  trust  to  be  able 
under  the  new  plan  to  go  on  improving  the  quality  of 
the  contents,  so  as  to  make  up  in  some  degree  for  the 
deficiency  in  quantity.  Indeed,  in  one  point  of  view, 
the  restricted  limits  may  prove  to  be  advantageous, 
namely,  in  inducing  condensation,  which  conduces  to 
the  reader's  benefit  in  a  two-fold  manner,  first,  by 
saving  time  in  perusal;  secondly,  by  necessitating 
more  exact  and  direct  statements,  which,  while  bene- 
fitting the  reader,  require  more  labour  in  the  writer. 

Feeling,  as  we  do,  that  though  the  annual  subscription 
is  the  same  as  before,  yet  tbat  the  quantity  is  reduced,  we 
shall  not  be  surprised  if  our  new  subscribers  should  be 
dissatisfied,  and  such  we  candidly  admit  are  fully  en- 
titled to  countermand  their  orders,  and  we  hope  that 
all  who  feel  thus  will  countermand,  i.e.,  we  mean  that 
they  will' not  allow  any  feeling  of  delicacy  to  stand  in 
the  way  of  their  giving  utterance  in  that  or  any  other 
manner  to  their  dissatisfaction.  All  we  can  say  is,  that 
in  case  they  determine  upon  countermanding,  we  trust 
they  will  not  object  to  nay  for  the  two  numbers.  This 
will,  of  course,  apply  also  to  the  few  gentlemen  who 
have  so  kindly  prepaid  their  subscriptions,  on  hearing 
from  whom  with  a  request  to  that  effect,  the  balance 
shall  be  remitted  per  post-office  order.  We  have  thus 
explicitly  mentioned  this  matter,  from  a  fear  that  we 
should  be  thought  to  be  taking  advantage  of  the  good 
nature  of  some  of  our  new  subscribers,  who  have  so 
kindly  come  forward  to  renew  their  former  connexion 
with  the  publication. 

To  prevent  misapprehension  in  those  who  continue 
to  subscribe,  we  should  state  that  the  subscription 
will  remain  the  same,  viz.,  £\  per  annum,  and  will 
be  payable  as  before  mentioned.  The  work  can,  of 
course,  be  also  continued  by  those  desiring  it  in  that 
mode  through  the  medium  of  a  bookseller,  and  those 
who  so  obtain  it  should  inform  their  booksellers  of 
the  alterations  in  the  time  of  publication,  namely, 
Monthly,  (the  first  of  each  Month),  and  in  the  price 
per  number,  namely,  Is.  8d. 

We  would  have  commenced  the  40  pages  with  the 
present  number,  only  we  find,  that  from  the  regula- 
tions of  the  Stamp  and  Post  Offices,  it  will  be  neces- 
sary to  have  the  paper  made  expressly  for  the  work, 
and  this  will  take  some  little  time;  but  we  make  no 
doubt  we  shall  be  able  to  commence  with  the  next 
number. 

We  hope  it  is  fully  understood,  that  there  is  no 
question  that  the  publication  will  go  on ;  because  in 


the  proposed  form  we  are  satisfied  it  will  receive  ample 
support  to  make  it  worth  our  while  to  continue  it ; 
though,  of  course,  our  expenses*  being  much  greater 
than  formerly,  we  shall  require  a  larger  circulation  in 
order  to  make  it  so  profitable  as  before ;  but  with  time 
we  have  little  doubt  we  shall  recover  our  old  position, 
and  even  go  beyond  it,  because  the  increase  m  crdan~ 
tity  will  be  sure  to  attract  many  who  had  before 
declined  to  take  it 
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The  Law  Reports  :  The  various  Reports 
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NOTICES  TO  CORRESPONDENTS. 

Subscriptions. — The  Subscription  for  twelve 
months  Chronicle,  is  £1,  and  we  shall  be  obliged 
by  its  remittance  per  post-office  order,  payable  at 
Strand  Post-office,  to  our  publisher,  Mr.  Thomas 
Day,  of  No.  13,  Carey-street.  As  our  Subscribers 
are  so  numerous,  we  propose,  for  the  purpose  of  saving 
space  here,  to  acknowledge  the  receipt  oi  subscriptions 
per  letter.  We  trust  all  our  Subscribers  will  pre-pay, 
as  our  plans  are  dependant  upon  the  pre-payment 
system. 

C  C.  E. — We  do  .not  think  your  plan,  as  to  the 
Moot  Points,  would  be  acceptable  to  our  Subscribers. 
The  Points  are  sent  by  them  either  as  they  occur  in 
their  reading,  or  in  the  course  of  practice,  and  there- 
fore do  not  admit  of  such  an  arrangement  as  that 
suggested. 

J.  R. — We  are  obliged  by  your  suggestions,  but 
some  of  them,  such  as  giving  the  lists  of  applicants 
for  admission,  and  those  who  have  passed,  would  not 
be  improvements.  The  other  suggestions  we  will  bear 
in  mind 

Examination  Answers. — We  have  been  obliged 
to  postpone  the  rest  of  the  Answers  to  the  Questions ; 
they  will,  however,  be  in  next  number. 
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LAW   REPORTS. 

As  mentioned  in  our  previous  number,,  there  are 
very  many  Law  Reports  published  with  whose  exist- 
ence, even  by  name,  many  of  our  subscribers  are  un- 
acquainted, and  we  now  propose  to  call  attention  to 
these  reports,  more  especially  as  we  shall  have  occa- 
sion, from  time  to  time,  to  give  cases  therefrom,  and 
it  therefore  seems  desirable  that  our  readers  should 
have  some  acquaintance  with  the  modern  sources  of 
judge-made,  or  at  least  judge-declared,  law. 

A  very  usual  but  somewhat  invidious  division  of 
the  several  kinds  of  reports  is  into  the  authorised  and 
the  non-authorised,  but  it  is  difficult  at  times  to  draw 
an  exact  tine  of  distinction.  Thus,  shall  we  say  that 
the  Law  Journal  or  the  Common  Law  and  J*9*ity 
Reports  must  be  considered  as  unauthorised  ?  They 
are  frequently  cited  in  court,  and  even  after  the  cases 
are  reported  in  the  orthodox  reports.  Still,  for  most 
purposes  the  distinction  between  authorised  and  non- 
authorised  is  kept  up,  and  it  should  seem  that  there 
are  two  indicia  of  an  authorised  or  regular  report — 
First,  that  it  bear  the  name  or  names  of  the  reporter 
or  reporters,  who  never  exceed  three  in  number ;  se- 
cond, that  the  report  be  confined  to  a  single  court 
with  its  court  or  appeal.  The  only  exceptions  we 
know  of  are  in  the  cases  of  reports  of  the  Lord 
Chancellor's  Court  and  the  Court  of  the  Lord's  Jus- 
tices, which  are  contained  in  one  report,  the  several 
courts  at  Doctor's  Commons,  and  some  of  the  reports 
of  criminal  cases,  which  instances,  indeed,  are  hardly 
exceptions,  inasmuch  as  the  courts  and  cases  are  nearly 
connected. 

It  will  not  be  expected  of  us  that  we  should  give 
any  opinion  upon  tne  merits  of  the  authorised  reports, 
thougn  as  to  the  others  we  shall  have  something  to. 
say.  As  to  the  former  class  we  shall  merely  furnish 
such  information  as  will  enable  the  reader  to  form  a 
notion  of  their  number,  extent,  price,  and  state. 

Taking  .first  in  order  what  are  strictly  considered  as 
the  regular  reports,  we  proceed  to  notice  in  the  first 
plsce  those  relating  to  the  Lords  and  Privy  Council. 

House  of  Lords  Cases.— These  are  reported  by  Mr! 
C.  Clark.  There  are  three  volumes  completed,  and 
part  1  (price  15s.  6d.),  of  vol.  4,  contains  a  single 
case,  vix.,  Egerton  v.  Rrownlow,  occupying  256  pages. 

Macqueews  House  of  Lords  Reports.— These  are 
cases  on  appe  Is  to  the  Lords  from  the  Courts  of 
Scotland.  Tha  price  of  the  parts  varies  from  5s.  to 
9s.  Part  3  of  vol.  I  brings  the  cases  down  to  April, 
1853. 

Indian  Appeals  By  Mr.  E.  P.  Moore,  vol.  5,  part 
2,  (price  lis.)  contains  cases  during  1851  and  1852, 
determined  by  the  Judicial  Committee  and  the  Lords 
of  the  Privy  Council,  on  appeals  from  the  East 
Indies. 

Moore's  Cases  in  the  Privy  Council. — There  are 
•even  volumes  of  these  reports.  The  last  part  (price 
Us.  6d.)  of  vol.  7  brings  the  cases  down  to  the  end 
of  1851. 

We  now  come  to  the  Reports  which  relate  ex- 
clusively to  the  Courts  of  Equity,  and  which  are  as 
follow  :— 

Beacon's  Reports.  —These  are  decisions  in  the  Rolls 
Court.    There  are  now  16  volumes  issued.    The  price 


of  a  part  is  12s.,  which  makes  vol.  16  cost  36s.  The 
cases  in  the  last  part  are  brought  down  to  March, 
1853. 

De  Gex,  Macnaghten,  and  Gordon's  Reports. — 
These  contain  cases  heard  by  the  Lord  Chancellor  and 
by  the  Lords  Justices  of  Appeal.  Part  2  of  vol.  3, 
price  14s ,  contains  the  decisions  of  1853,  and  one  or 
two  of  1854. 

Drewry's  Equity  Reports.— These  reports  are  in 
continuation  of  Simons's  Reports.  The  reports  are 
confined  to  cases  in  the  court  of  V.  C.  Kindersley. 
There  are  but  two  volumes,  or  rather  one  volume  and 
three  parts  of  a  second.  The  price  of  a  part  varies 
from  28.  6d.  to  4s.  The  last  part  contains  cases 
(twelve  only  in  number)  decided  so  recently  as  March 
last. 

Hare's  Reports.— These  contain  the  decisions  of 
Vice-Chancellor  Wood  (the  earlier  vols,  and  parts 
containing  decisions  by  Y.  C.  Wigram  and  Turner, 
the  latter  now  one  of  tne  Lords  Justices).  The  third 
part  (price  9s.  6d.)  of  vol.  10  contains  cases  down 
to  the  beginning  of  1853. 

Kay's  Reports . — These  are  decisions  by  V.C.Wood. 
The  seventh  part  of  vol.  1  contains  cases  up  to 
April,  1854.  The  parts  vary  in  price  from  2s.  6d. 
to  3s.  The  practice  cases  are  given  in  small  type  at 
the  end  of  each  part,  and  are  paged  separately. 

Smale  and  GiffarcTs  Reports.— -These  reports  are  in 
continuation  of  De  Gex  and  Smale's  Reports,  and 
contain  decisions  of  V.  C.  Stuart.    Part  2  of  vol.  2, 

?ublishedin  April,  contains  cases  in  Hilary  Term, 
854.'  The  price  of  a  part  varies  from  2s.  6d.  to 
4s.  6d.  The  price  is,  in  fact,  6d.  per  sheet  of  16  pages, 
which,  it  is  said,  is  a  reduction  of  nearly  one-half  on 
the  ordinary  price. 

The  following  are  the  regular  or  authorised  reports 
of  the  Common  Law 'Courts,  namely: — 

Bail  Court  Cases.— -These  reports  are  by  Messrs. 
Lowndes  and  Maxwell,  and  are  in  continuation  of 
Reports  by  Messrs.  Lowndes,  Maxwell,  and  Pollock. 
There  are  as  yet  only  four  parts  of  vol.  I  out.  This 
last  part  brings  the  cases  down  to  Hilary  Term,  1854. 
The  prices  of  the  parts  (which  are  small)  vary  from 
2s.  to  3s.  6d.  The  cases  are  confined  to  the  Bail 
Court. 

Common  Bench  Reports.— These  are  by  Mr.  Scott 
alone,  though  till  lately  Messrs.  Manning  and  Granger 
assisted  him.  Vol.  13,  part  2,  price  5s.,  contains 
cases  in  Hilary  Term,  1853. 

ElHs  and  Blackburn's  Reports.— These  reports  are 
in  continuation  of  Adolphns  and  Ellis's  Queen's 
Bench  Reports.  There  are  two  volumes  complete, 
the  price  of  a  volume  averaging  £2 10s.  The  last  part 
brings  the  cases  down  to  Michaelmas  Term,  1853. 
The  decisions  are  those  of  the  Court  of  Queen's 

Bench.  •-.  ,  .      •**    , 

The  Exchequer  Reports  By  Messrs.  Welsby,  Hurle- 
stone,  and  Gordon.— Of  these  reports  (which  are  con- 
fined to  cases  of  the  Court  of  Exchequer)  there  are 
nine  volumes.  The  price  of  a  volume  averages  about 
£ 2  10s.  The  last  part  contains  the  cases  of  Hilary 
and  Easter  Term,  1854.  These  reports  are  in  con- 
tinuation of  the  reports  formerly  known  under  the 
names  of  the  reporters,  Meeson  and  Welsby. 
The  following  are  of  a  peculiar  nature,  embracing 
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only  limited   subjects,  which  are  also   reported  in 
the  more  general  reports  before  noticed  :— 

Cases  relating  to  Railways  and  Joint-stock  Com- 
panies, By  Messrs.  Oliver,  Beavan,  and  Lefroy.— 
vol.  7,  part  3  (price  lis.),  contains  cases  at  law  and 
in  equity  relating  to  railways  and  joint-stock  com- 
panies during  the  year  1852,  and  beginning  of  1853. 

Lutwyche's  Registration  Cases. — The  2nd  volume 
begins  with  cases  in  1847,  And  part  7  of  the  same 
volume  carries  them  down  to  1852.  The  price  of  each 
part  (very  small)  varies  from  Is.  to  5s. 

The  following  reports  relate  wholly  or  chiefly  to 
criminal  law : — 

Carrington  and  Kirwan's  Reports. — The  1st  part  of 
vol.  3,  price  13sM  and  the  2nd  part,  price  6s.  6d.,  con- 
tain cases  in  1850,  1851,  1852,  and  1853.  The  re- 
ports are  of  cases  at  Nisi  Prius,  and  iu  the  Central 
Criminal  Court,  with  Crown  cases  reserved. 

Crown  Cases.— These  are  by  Mr.  Dearsly.  The 
3rd  part  of  vol.  1  contains  cases  to  March,  1854.  The 
price  of  the  parts  varies  from  4s.  6d.  to  5s.  6d.  These 
reports,  which  are  in  continuation  of  Mr.  Dennison*s 
Crown  Cases  (as  continued  by  Mr.  Pearce),  contain 
Crown  cases  reserved  for  and  decided  by  the  judges, 
and  cases  relating  to  indictable  offences,  and  the  prac- 
tice of  the  criminal  law  in  the  Queen's  Bench  and 
Courts  of  Error. 

The  following  is  the  only  report  devoted  entirely  to 
bankruptcy : — 

Fonblanque's  Bankruptcy  Cases.  By  Mr.  J.  W.  M. 
Fonblanque. — The  decisions  here  reported  are  those 
of  the  several  courts  of  the  Commissioners  in  Bank- 
ruptcy both  in  town  and  country.  There  are  three 
parts  of  vol.  1,  varying  in  price  from  5s.  to  7s.  6d. 
The  last  part  appeared  in  Dec,  1852,  and  we  believe 
that  the  work  is  now  discontinued,  though  it  is  impos- 
sible to  say  with  certainty;  for  some  of  the  reports 
appear  to  have  no  particular  time  for  appearing,  but 
come  out  just  as  suits  the  reporter  and  publisher. 

The  following  reports  contain  the  decisions  in  the 
Admiralty  and  Ecclesiastical  Courts  :— 

Robertson's  Ecclesiastical  Cases.— -These  are  deci- 
sions in  the  Ecclesiastical  Courts  at  Doctors'  Com- 
mons, t.e.,  the  Prerogative  Court  of  Canterbury  and 
the  Consistory  Court  of  London.  Part  3  of  vol.  2, 
price  16s.,  contains  cases  from  1851  to  1853. 

Reports  of  Cases  in  the  Admiralty  Courts. '  By  Dr. 
Robinson.— Vol.  3,  part  2  (price  lis.),  contains  cases 
from  Easter  Term,  1849,  to  Trinity  Vacation,  1850. 

We  are  now  arrived  at  the  reports  usually  termed, 
or  rather  considered,  the  unauthorised  reports,  and 
which,  as  we  shall  see,  are  not  confined  to  any  parti- 
cular court,  but  in  most  instances  embrace  the  greater 
number  of  the  courts. 

Law  Journal— In  the  first  rank  of  the  so-called  un- 
authorised reports  stands  the  Law  Journal,  which  has 
been  in  existence  for  about  thirty  years,  and  is  really 
a  well  got  up  publication.  In  addition  to  reports  in 
the  various  common  law  and  equity  courts  (including 
the  bankruptcy  and  criminal  law  cases),  it  gives  also 
the  statutes  of  each  session.  To  those  who  are  de- 
sirous to  limit  themselves  to  one  Bet  of  reports,  we 
know  none  preferable  to  the  Law  Journal.  In  point 
of  expense,  it  little  exceeds  (if  at  all)  the  Law  Timts, 
whilst  in  every  other  respect  (except,  of  course,  mere 
quantity)  it  infinitely  surpasses  it. 


The  Common  Law  and  Equity  Reports. — This  series 
of  reports  was  commenced  in  Easter  Term.  1853,  and 
the  second  volume  is  nearly  complete.  The  reports 
comprise  cases  in  common  law,  equity,  bankruptcy, 
insolvency,  ecclesiastical  and  admiralty  law.  The 
price  to  subscribers  is  j£3  3s.  per  annum.  The  1st 
volume  of  Common  Law  contains  about  1,000  pages, 
of  Equity  about  600  pages,  whilst  of  Bankruptcy  and 
Insolvency  (the  two),  Ecclesiastical  and  Admiralty  Law, 
the  1st  volume  is  not  complete,  but  each  title  contains 
about  250  pages.  The  last  part,  issued  in  May,  con- 
tains cases  of  the  latter  end  of  1853,  and  up  to  about 
the  middle  of  Feb.,  1854.  The  work  is  evidently  in- 
tended as  a  rival  for  the  Jjow  Journal,  and  it  must  be 
confessed  that  it  comes  very  near  the  latter  in  the 
essential  points  of  utility,  cheapness,  and  rapidity  of 
reporting.  The  reputation  of  the  Law  Journal,  ac- 
quired during  so  many  years,  is,  however,  in  favour  of 
the  latter. 

The  Jurist. — This  is  tbe  best  of  the  weekly  reports, 
and  its  reports  may,  in  general,  be  relied  on  for  accuracy. 
With  it  is  published  an  annual  Digest  of  the  cases  re- 
ported in  its  own  pages,  in  the  regular  reports  and  in 
the  Law  Journal.  The  cases  reported  in  the  Jurist 
embrace  Common  Law,  Equity,  Criminal  Law,  Bank- 
ruptcy, Admiralty,  and  Ecclesiastical  Courts. 

Law  Times. — This  is  rather  a  newspaper  than  a 
professional  report.  It  purports,  however,  to  give 
cases  in  the  Common  Law,  Equity,  Criminal  Law, 
Bankruptcy,  and  Insolvent  Courts.  Like  everything 
else  in  this  publication,  quantity  is  its  only  merit ;  its 
reports  are  frequently  inaccurate  (owing  chiefly  to 
haste),  and  always  excessively  diffuse.  In  fact,  it  is 
mere  mechanical  labour :  the  short-hand  writer  (who 
is  a  very  different  and  inferior  personage  to  a  reporter) 
may  be  discerned  in  every  column,  whilst  the  labour 
of  the  experienced  lawyer  is  nowhere  visible.  To  re- 
port cases  well  does  not  require  a  verbatim  transcript 
pf  the  documents,  arguments,  and  judgments,  but  a . 
judicious  condensation  thereof,  which  can  only  be 
done  with  labour  and  by  experienced  persons,  who 
require  for  the  same  both  time  and  money,  which  it 
does  not  answer  the  purposes  of  a  mere  advertisement- 
dependant  newspaper  to  give.  It  must  be  admitted 
that  the  cases  reported  in  the  Law  Times  are  very 
considerable  in  number,  though  it  is  a  peat  mistake 
to  suppose  that  anything  like  the  majority  of  the  re- 
ported cases  appear  in  its  pages. 

Justice  of  the  Peace. — This  is  a  very  useful  publica- 
tion in  its  particular  sphere,  but  is  by  no  means  con- 
fined to  reports.  Its. circulation,  like  that  of  the  Law 
Times,  is  almost  entirely  confined  to  the  country — a 
circumstance  explicable  in  the  case  of  the  Justice, 
fiom  the  nature  of  its  contents,  but  which  it  is  not  so 
easy  to  explain  in  the  case  of  the  Law  Times. 

'  Weekly  Reporter.— This  is  a  new  and  cheap  publi- 
cation, devoted  to  reports  in  all  the  Courts  of  Equity 
and  Common  Law.  It  forms  a  perfect  contrast  to 
some  of  its  weekly  contemporaries,  inasmuch  as  the 
reports  are  very  carefully  done,  and  all  extraneous 
matter  rejected.  The  cases,  too,  are  reported  regu- 
larly, and  very  soon  after  the  decisions.  The  price  is 
7d.  per  number,  stamped.  If  merit  alone  could  suffice 
to  obtain  support,  this  publication  would  certainly 
have  a  larger  circulation  than  it  has,  but  in  truth  the 
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path  to  success  is  blocked  up  by  lets  meritorious  pub- 
lications. 

Legal  Observer. — This  is  a  weekly  publication 
whicn  formerly  gave  reports  of  cases,  but  now  merely 
gives  what  it  calls  "  Notes"  of  Decisions;  these  are 
too  short  to  be  relied  on,  and  besides  have  not  the 
authority  afforded  by  the  reporters'  names. 

Irish  Reports.— In  addition  to  the  above,  there  are 
some  Irish  Reports  which  have  some  sale  in  England, 
the  decisions  of  Sir  Edward  Sugden,  when  L.C.  of 
Ireland,  having  introduced  the  Reports  to  the  notice  of 
English  lawyers;  and  attention  once  having  been 
drawn  to  them,  they  are  continued  to  be  supported 
here  to  some  small  extent. 

Irish  Equity  and  Common  Law  Reports. — This  is  a 
new  series,  in  continuation  of  the  Irish  and  Equity 
Law  Reports.  Vol.  3  is  now  in  course  of  publication. 
The  subscription  is  £3  per  annum. 

Irish  Jurist— The  title  of  this  work  at  once  sug- 
gests its  aim,  but  it  does  not  come  up  to  the  standard 
of  the  English  publication.  It,  however,  contains 
occasionally  some  good  cases.  The  yearly  subscrip- 
tion is  30s.    It  is  published  weekly. 

We  believe  we  have  now  gone  through  all  the  exist- 
ing Reports,  except  perhaps  one  or  more  issued  from 
that  prolific  source  of  quantity,  the  Law  Times  office, 
and  concerning  which,  if  any  of  them  are  now  in  ex- 
istence, people  in  London  know  nothing,  or  at  least 
we  have  not  been  able  to  find  any  traces  of  them  in 
the  Temple  and  Lincoln's-inn  libraries,  where  they 
would  be  most  likely  to  be  met  with,  if  in  existence. 
We  think  we  are  not. at  all  over-shooting  the  mark 
when  we  say,  that  a  large  proportion  of  the  profession 
is  in  entire  ignorance  of  very  many  of  the  above  re- 
ports, and  consequently  of  the  decisions  contained  in 
them.  And  had  the  members  of  the  profession  the 
inclination  to  expend  the  money  requisite  for  the  pur- 
chase of  the  above  Reports,  we  think  we  may  safely 
venture  to  say  that  few  would  have  the  industry  to 
read  them,  encumbered,  as  too  many  of  the  cases  are, 
with  tedious  details  of  minute  circumstances,  copied 
verbatim  from  the  borrowed  briefs.  The  object  of 
that  portion  of  our  publication  devoted  to  a  "  Sum- 
mary of  Cases"  is  to  save  the  expense  of  purchasing 
and  the  trouble  of  perusing  these  expensive  and  dif- 
fuse reports.  Our  labour  in  doing  this  will  not  be 
small,  and  may  not  at  once  be  appreciated,  but  we  are 
satisfied  to  leave  the  decision  to  the  good  sense  and 
discernment  of  our  readers  .(both  practitioners  and 
students),  after  they  have  given  us  a  little  time  to 
mature  our  plans. 


NEW  CHANCERY  ORDERS. 
(1  June,  1854.) 

The  following  are  the  orders  m  extenso,  of  which 
at  p.  31  we  gave  a  short  analysis.  We  have  prefixed 
summaries  to  the  several  orders,  in  order  to  enable  the 
reader  to  see  at  a  glance  to  what  each  order  relates. 

L  Time  forfikng  affidavits,  closing  evidence,  and 
cross-examination  expiring  in  vacation. — If  the  four- 
teen days  within  which,  pursuant  to  the  orders  of  the 
court,  a  defendant  is  bound  to  file  his  affidavits  in 
answer  to  a  motion  for  a  decree,  or  the  seven  days 
within  which  the  plaintiff  is  bound  to  file  his  affidavits 
in  reply  thereto,  or  the  nine  weeks  after  issue  joined 


within  which  the  evidence  in  any  cause  to  be  used  at 
the  hearing  thereof  is  to  be  closed,  or  the  month  after 
the  expiration  of  such  nine  weeks  within  which  a  wit- 
ness who  has  made  an  affidavit  intended  to  be  used  by 
any  party  to  such  cause  at  the  hearing  thereof  is  sub- 
ject to  cross  examination,  shall  expire  in  the  long 
vacation,  the  time  for  the  several  purposes  aforesaid 
respectively  is  hereby  extended  to  the  fifth  day  of  the 
ensuing  Michaelmas  Term,  and  is  to  expire  on  that 
day  unless  enlarged  by  order.  Provided  always,  that 
in  cases  where  the  above-mentioned  periods  of  four- 
teen days  and  nine  weeks  respectively  shall  be  ex- 
tended by  virtue  of  this  order,  the  seven  days  within 
which  the  plaintiff  is  bound  to  file  his  affidavits  in 
reply,  and  toe  month  during  which  a  witness  is  subject 
to  cross-examination,  shall  be  respectively  taken  to 
commence  from  the  expiration  of  such  extended 
period. 

II.  Summonses  in  vacation. — Any  judge  of  the  court, 
whose  chambers  may  be  open  for  business  during  any 
vacation,  may  issue  summonses  for  the  purpose  of 
any  proceeding  before  the  Master  of  the  Rolls  or  any 
Vice-Chancellor  at  chambers  after  the  vacation. 

III.  Production  of  documents  offer  decree.— The 
same  course  of  procedure  as  is  now  in  use  as  to  the 
production  of  documents  ordered  to  be  produced 
before  the  hearing  of  a  cause,  shall  extend  and  be  ap- 
plied to  the  production  of  documents  ordered  to  fee 
produced  after  the  hearing  of  any  cause  or  matter. 

IV.  Chief  clerk's  certificate  for  Accountant-General. 
— In  all  cases  in  which  the  certificate  of  the  chief 
clerk  is  to  be  acted  upon  by  the  Accountant-General 
of  the  court,  without  any  further  order,  such  certifi- 
cate may  be  signed  and  adopted  by  the  judge  on  the 
day  after  the  same  shall  have  been  signed  by  the  chief 
clerk,  unless  any  party,  desiring  to  take  the  opinion 
of  the  judge  thereon,  obtains  a  summons  for  that  pur- 
pose before  twelve  of  the  clock  on  that  day ;  and  the 
time  for  applying  to  discharge  or  vary  such 'certificate, 
when  signed  and  adopted  by  the  judge,  is  to  be  two 
clear  days  after  the  filing  thereof. 

K.  Notice  of  decree  to  infants  ana  lunatics.— In  all 
cases  in  which  any  person  required  to  be  served  with 
notice  of  a  decree  or  order,  pursuant  to  the  eighth 
rule  of  the  42nd  section  of  the  act  15  &  16  Vict.  c.  86, 
may  be  an  infant,  or  a  person  of  unsound  mind  not 
found  so  by  inquisition,  the  notice  is  to  be  served  upon 
such  'person  or  persons,  and  in  such  manner  as  the 
judge  to  whose  court  the  cause  is  attached  may  direct. 

VI.  Guardians  ad  litem— Notice  of  decree. — Guar- 
dians ad  litem  appointed  for  infants,  or  persons  of 
unsound  mind  not  found  so  by  inquisition,  who  shall 
be  served  with  notice  of  any  decree  or  order,  are  to  be 
appointed  in  like  manner  as  guardians  ad  litem  to 
answer  and  defend  are  now  appointed  in  suits  on  bills 
filed. 

VII.  Guardians  ad  litem  after  decree,  fc.—At  any 
time  during  the  proceedings  at  any  judge's  chambers 
under  any  decree  or  order,  the  judge  may,  if  he  shall 
think  fit,  require  a  guardian  ad  litem  to  be  appointed 
for  any  infant,  or  person  of  unsound  mind  not  found 
so  by  inquisition,  who  has  been  serrefl  with  notice  of 
such  decree  or  order. 

VIIL  Notice  of  decree  to  persons  not  parties— Form 
of.— In  all  cases  in  which  notice  of  a  decree  or  order 
shall  be  served,  pursuant  to  the  eighth  rule  of  the 
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42nd  section  of  the  act  15  &  16  Vict.  c.  86,  the  notice 
so  served  is  to  be  intitled  in  the  cause,  and  there  is  to 
be  indorsed  thereon  a  memorandum  in  the  form  or  to 
the  effect  following,  that  is  to  say,  "  Take  notice,  that, 
from  the  time  of  the  sen  ice  of  this  notice,  you  [or,  as 
the  case  may  be,  the  infant,  or  person  of  unsound 
mind]  will  be  bound  by  the  proceedings  in  the  above 
cause,  in  the  same  manner  as  if  vou  [or,  the  said  in- 
fant, or  person  of  unsound  mind]  had  been  originally 
made  a  party  to  the  suit ;  and  that  you  [or,  the  said 
infant,  or  person  of  unsound  mind]  may,  by  an  order 
of  course,  nave  liberty  to  attend  the  proceedings  under 
the  within-mentioned  decree  or  order ;  and  that  you 
[or,  the  said  infant,  or  person  of  unsound  mind]  may, 
within  one  month  after  the  service  of  this  notice, 
apply  to  the  court  to  add  to  the  decree  or  order. 

IX.  Charges  for  copies  of  proceedings  to  paupers, — 
The  charges  for  copies  of  pleadings,  and  other  pro- 
ceedings and  documents  furnished  under  the  General 
Orders  of  the  25th  October,  1852,  Order  No.  1,  sects. 
2,  3,  and  4,  to  a  person  admitted  to  sue  or  defend  in 
form*  pauperis,  or  to  his  solicitor,  by  or  on  behalf  of 
any  other  party,  shall  be  at  the  rate  of  lid.  per  folio. 
Provided  always,  that  if  such  person  shall  become  en- 
titled to  receive  dives  costs,  the  charges  for  such 
copies  shall  be  at  the  rate  of  4d.  per  folio ;  and  no- 
thing shall  be  allowed  m  taxation  in  respect  of  such 
charges  until  such  person  or  his  solicitor  shall  have 
paid  or  tendered  to  the  solicitor,  or  party  by  whom 
such  copies  were  furnished,  the  additional  2(cLperfolio. 
But  this  proviso  shall  not  apply  to  any  copy  which 
shall  have  been  furnished  by  the  party  himself  who  is 
directed  to  pay  the  costs,  and  not  by  his  solicitor. 

X.  Charges  for  copies  by  paupers. — The  charges  for 
copies  furnished  by  a  person  admitted  to  sue  or  de- 
fend in  forma1  pauperis,- other  than  those  furnished  by 
his  solicitor,  shall  be  at  the  rate  of  lid.  per  folio. 

XL  Counter s fees  for  settling  affidavits.— Expenses 
incurred  in  consequence  of  affidavits  being  prepared 
or  settled  by  counsel  are  to  be  allowed  only  when  the 
taxing  masters  shall  in  their  discretion,  and  on  consi- 
deration of  the  special  circumstances  of  each  case, 
think  such  expenses  properly  incurred ;  and  in  such 
case  they  are  to  be  at  liberty  to  allow  the  same,  or 
such  parts  thereof  as  they  may  consider  just  and 
reasonable,  whether  the  taxation  be  between  solicitor 
and  client  or  between  party  and  party. 

XII.  Taxing  costs— Objections  to  allowances  and 
disallowances.— Any  party  who  may  be  dissatisfied 
with  the  allowance  or  disallowance  by  the  taxing 
master,  in  any  bill  of  costs  taxed  by  him,  of  the  whole 
or  any  part  of  any  item  or  items,  may,  at  any  time 
before  the  certificate  is  signed,  deliver  to  the  other 
party  or  parties  interested  therein,  and  carry  in  before 
the  master,  an  objection  in  writing  to  such  allowance 
or  disallowance,  specifying  therein,  by  a  list  in  a  short 
and  concise  form,  the  items  or  item,  or  parts  or  part 
thereof,  objected  to,  and  may  thereupon  apply  to  the 
master  for  a  warrant  to  review  the  taxation  m  respect 
of  the  same. 

XIII.  Reviewing  taxation— Grounds  of  decision.— 
Upon  the  application  for  such  warrant,  or  upon  the 
return  thereof,  the  taxing  master  is  to  reconsider  and 
review  his  taxation  upon  such  objection,  and  he  may, 
if  he  shall  think  fit,  receive  further  evidence  in  respect 
thereof;  and,  if  so  required  by  either  party,  he  it  to 


state,  either  in  his  certificate  of  taxation  or  by  refer- 
ence to  such  objection,  the  grounds  and  reasons  of  hia 
decision  thereon,  and  any  special  facts  or  circumstance* 
relating  thereto. 

XI V.  Application  to  court  fir  review  of  tcutation.^ 
Any  party  who  may  be  dissatisfied  with  the  certificate 
of  the  taxing  master  as  to  any  item  or  part  of  an  item 
which  may  have  been  objected  to  as  aforesaid,  may  ap- 
ply to  the  court  by  motion  or  petition  for  an  order  to  re- 
view the  taxation  as  to  the  same,  and  the  court  may 
thereupon  make  such  order  as  to  the  court  shall  seem 
just ;  but  the  certificate  of  the  taxing  master  shall  be 
final  and  conclusive  as  to  all  matters  which  shall  not 
have  been  objected  to  in  manner  aforesaid. 

XV.  Review  of  taxation— Evidence.— Such  wafiipv* 
and  petitions  are  to  be  heard  and  determined  upon  the 
evidence  which  shall  have  been  brought  in  before  the 
taxing  master,  and  no  further  evidence  is  to  be  re- 
ceived upon  the  hearing  thereof,  unless  the  court  shall 
otherwise  direct. 


DEBATING  SOCIETIES. 

Birmingham  Law  Students'  Society. 

At  the  meeting  on  the  24th  May  last,  the  society 
discussed  the  following  moot  point :—"  Is  accord  and 
satisfaction  with,  and  by,  a  stranger,  a  good  plea  in 
bar  to  an  action  ?"  This  point  arose  in  the  old  case 
of  Grymes  v.  Blofield,  and  in  the  report  in  Cro.  Elix. 
541,  and  the  mention  of  it  in  1  Com.  Dig.  107,  it  is 
said  to  have  been  decided  in  the  negative.  On  the 
other  hand,  in  Rpl.  Abr.  471,  the  same  case  i*  referred 
to  as  an  authority  that  such  a  plea  is  good.  In  Edg- 
combe  v.  Rodd,  5  East,  294,  the  report  in  Croke  waa 
cited  with  approbation  by  Lawrence,  J.,  who  based 
his  judgment  upon  it,  the  other  judges  giving  their 
decision  on  different  grounds*  The  question  was 
again  discussed  in  Shurman  v.  Wild,  1 1  A*  and  E.,  463 ; 
but  the  court  declined  to  settle  the  conflicting  autho- 
rities, and  rested  their  judgment  on  the  circumstance 
that  no  satisfier  in  that  case  was  a  joint  wrong-doer 
with  the  defendant,  and  therefore  not  a  stranger  to  the 
cause  of  action.  In  the  negative  it  was  argued,  that  as 
no  person  can  bring  an  action  upon  an  agreement,  when 
he  is  a  stranger  to  the  consideration  for  such  agreement, 
so,  by  parity  of  reasoning,  he  ought  not  to  be  allowed  to 
avail  himself  of  an  agreement  by  way  of  defence,  when 
the  consideration  for  such  agreement  does  not  move, 
from  him.  In  reply  to  this,  the  case  of  Welby  v. 
Drake,  1  C.  and  P.  557.  was  cited,  where  the  defence  to 
an  action  on  a  bill  of  exchange  for  £\S  was,  that  the 
defendant's  father  had  paid  the  plaintiff  £9,  and  the 
plaintiff  had  agreed  to  accept  that  sum  in  satisfaction, 
and  Abbott,  C.  J.,  held  it  to  bar  the  action.  This 
ease  occurred  after  Edgcombe  v.  Rodd,  and  before 
Shurman  v.  Wild,  although  it  is  not  cited  in  the  latter 
case.  It  was  likewise  argued,  that  if  such  a  satisfac- 
tion by  a  stranger  could  not  be  set  up  by  the  defendant, 
a  circuity  of  action  would  be  the  result,  as  the  only 
remedy  would  be  a  cross-action  by  the  satisfier  on 
behalf  of  the  defendant,  against  the  plaintiff,  for  his 
fraud,  in  accepting  satisfaction,  and  still  proceeding 
on  the  original  demand*  The  meeting  decided  in  the 
affirmative. 

At  the  meeting  held  on  the  7th  of  June.  1864,  the 
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following  moot  point  wm  discussed :— "  Are  succes- 
sive limitations  of  personal  chattels  created  by  deed, 
without  the  intervention  of  trustees,  valid  ?"  It  is 
well  known  to  be  a  maxim  of  the  English  common 
law,  that  of  real  property  no  subject  can  have  the  ab- 
solute ownership ;  he  can  only  have  an  estate:  but  in 
personal  property  the  exact  converse  is  the  rule,  the 
common  law  recognising  nothing  but  the  absolute 
ownership,  and  not  permitting  such  property  to  be 
held  by  estates.  So  that  if  freehold  property,  and 
property  leasehold  for  a  thousand  jean,  had  been 
conveyed  or  assigned  to  A.  B.,  without  words  of 
limitation  in  cither  case,  A.  B.  would  have  taken  only 
a  life  estate  in  the  freehold  property,  but  would  have 
become  absolutely  possessed  of  the  whole  term  of  a 
thousand  Tears.  In  the  case  of  the  freehold,  a  rever- 
sion would  remain  in  the  grantor;  but  with  respect  to 
the  leasehold  term*  it  was  one  and  indivisible,  and  if 
any  part  passed  the  whole  passed,  and  the  assignor 
could  retain  nothing;  and  lor  the  same  reason  that  he 
could  not  divide  the  chattel  interest  between  himself 
and  the  assignee,  he  was  not  allowed  to  divide  it 
between  the  assignee  and  a  third  person  by  way  of 
remainder.  The  same  rule  applied  a  fortiori  to  chat- 
tels personal,  and  it  was  admitted  on  the  discussion 
that  unless  the  case  supposed  came  within  the  excep- 
tions which  courts  of  law  have  made  to  the  ancient 
rule,  the  limitations  would  be  invalid  at  law. 

Now,  the  only  exception  which  courts  of  law  have 
permitted*  is  in  the  case  of  a  bequest,  a  consequence 
of  the  more  liberal  construction  always  applied  to  wills 
over  deeds.  This  exception  was  first  made  in  the  case 
of  chattels  real  in  Manning's  case  (8  Co.,  187),  where 
a  bequest  of  a  term  to  one  person  for  life,  and  after- 
wards to  another,  though  admitted  to  be  void  as  a 
remainder,  was  upheld  as  an  executory  bequest. 
Bequests  of  the  we  of  chattels  personal  to  one  for  life, 
end  t be  chattels  themselves  to  another  in  remainder, 
were  likewise  permitted  by  the  courts  of  law  in  many 
eases,  which  will  be  found  collected  in  Hyde  v.  Parratt 
(1  P.  Wow.  1);  and  in  that  case  the  doctrine  was 
settled  that  court*  of  equity  will  assist  the  legatee  in 
remainder,  as  well  where  the  chattel  itself  is  succes- 
sively bequeathed,  as  where  the  first  taker  has  the  use 
only ;  and  beyond  this,  it  is  believed,  the  decisions 
have  not  gone.  In  filsckstone's  Com.  (ii.,  398),  after 
stating  that  the  distinction  between  the  use  only  of  a 
chattel  -and  the  chattel  itself  is  now  disregarded,  he 
observes,  "  therefore,  if  a  man,  either  by  deed  or  will, 
limit*  his  books  or  furniture  to  A.  for  life,  with  re- 
mainder owes  to  B.,  this  remainder  is  good."  Black- 
atone  is,  therefore,  clearly  an  authority  in  the  affirma- 
tive; but  it  is  equally  clear  that,  so  fur  as  a  limitation 
by  deed  is  concerned,  his  argument  is  supported  by 
bo  case*  Neither  is  the  argument,  because  courts  of 
equity  have  overruled  the  distinction  between  the 
limitation  of  the  use  of  a  chattel  and  the  chattel  itself 
when  contained  in  a  will,  that  "therefore"  courts  of 
law  should  put  the  same  construction  on  a  limitation 

Sdeed,  at  all  logical;  inasmuch  as  the  construction 
a  will  by  a  court  of  equity,  and  the  construction  of 
a  deed  by  a  court  of  law,  is  governed  by  different  prin- 
ciples—courts  of  law  construing  deeds  according  to 
the  common  law,  which  holds  a  chattel  to  be  indi- 
visible. 

i  i  ft  is  clear  that  successive  limitations  of 


chattels  real  by  deed,  without  the  intervention  of 
trustees,  would  be  invalid ;  and  in  chattels  real  the 
courts  have  gone  further  in  the  exception  to  the  com- 
mon law  rule  than  in  chattels  personal ;  for,  as  before 
observed,  there  is  no  case  at  law  which  expressly  ap- 
plies the  doctrine  of  Manning's  case  to  personal  chat- 
tels :  a  fortiori,  then,  a  limitation  which  would  be 
void  with  regard  to  chattels  real,  would  also  be  void 
as  to  chattels  personal.  The  cases  upon  the  question 
are  collected  and  reviewed  in  Fearne's  C.  R.,  402,  tt 
seq.  2  and  the  conclusion  he  arrives  at  is,  that  the  only 
means  of  settling  personal  chattels  in  succession,  is  to 
give  equitable  interests  only;  for  it  is  doubtful 
whether  successive  bequests  of  such  chattels  are  valid 
at  law.  In  the  case  of  Hoare  v.  Parker  (2  T.  R.,  376), 
which  is  often  cited  in  the  affirmative,  the  legal  pro- 
perty was  in  trustees.  The  meeting'  therefore  decided 
that  such  limitations  were  invalid  at  law,  and  was 
divided  in  opinion  whether  equity  would  give  relief. 
It  would,  perhaps,  depend  on  the  special  circum- 
stances of  the  case,  as  whether  the  successive  takers 
were  volunteers  or  not. 

G.  J.  Johnson,  Cor.  Sec.  pro.  tern. 
64,  Little  Charles-street,  Birmingham. 

Law  Students'  Mutual  Corresponding 

Society. 

Moot  Points  in  course  of  Discussion, 

No.  CXI.  If  the  holder  of  a  bill  or  promissory  note 
lose  it,  is  the  drawer  or  maker  obliged  to  pay  the 
amount  of  the  bill  tQ  such  holder  upon  his  tendering 
a  sufficient  indemnity  against  his  being  called  on  to 
pay  the  bill  by  any  other  party,  or  is  the  holder 
obliged  to  produce  the  bill  before  he  can  recover 
thereupon  ? 

Jurisprudential,  IIL  Is  the  system  of  church-rates, 
as  at  present  existing  in  this  country,  founded  upon 
sound  principles ;  or,  in  other  words,  is  it  justi6able  for 
the  Legislature  or  the  nation  at  large  to  enforce  pay- 
ment of  church-rates  from  members  of  churches  or 
sects  other  than  the  Church  of  England;  and  if  not, 
by  what  means  and  from  what  sources  should  funds 
to  supply  the  place  of  those  now  raised  by  church- 
rates  be  procured? 

No.  CXIII.  A  debtor  enters  into  an  agreement  (not 
under  seal)  with  the  "  several  other  persons  parties 
thereto"  (being  his  creditors),  to  pay  them  a  composi- 
tion to  the  amount  of  their  respective  debts,  which 
they  on  their  part  agree  to  accept  in  discharge  of  their 
respective  claims.  Are  creditors  who  sign  such  an 
instrument  bound  thereby  7 

No.  CXV.  A  testator  died  in  India  possessed  of 
personal  estate  both  there  and  in  England,  and  was 
indebted  to  certain  English  creditors  in  respect  of 
debts  contracted  in  England.  Can  the  amount  of 
assets  in  England  be  taken  into  consideration  in  esti- 
mating the  amount  of  duty  to  be  returned  to  the  exe- 
cutors on  the  ground  of  debts  under  6  &  6  Vic,  c.  79, 
s.23? 

No.  CXVII.  A's  will  is  proved  in  a  diocesan 
court  by  B.  and  C,  his  executors.  C.  survives  B.( 
and  his  will  is  proved  in  the  Prerogative  Court ;  is  P. 
the  legal  personal  representative  of  A.  ? 

No.  CaX.  A.  is  an  attesting  witness  to  a  will  in 
1850,  in  which  there  is  a  devise  to  B.,  a  spinster. 
After  the  execution,  but  before  testator's  death,  A. 
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married  B.    Does  this  come  within  sec.  15  of  the 
Will  Act  of  Victoria? 

No.  CXXIV.  If  the  drawer  of  a  bill  indorse  it  in 
blank,  and  delivers  it  to  A.,  who  passes  it  without  a 
fresh  indorsement  to  B.,  can  B.  maintain  an  action 
against  the  drawer?' 

No.  CXXV.  Can  a  letter,  promising  payment  of  a 
debt,  be  produced  in  evidence  in  an  action  in  the  county 
court,  without  proof  of  the  party's  handwriting  7 

No.  CXXVI.  A.  by  will  devises  land  (freehold)  to 
B.  and  C.  upon  trust  to  permit  and  suffer  his  widow  to 
receive  the  rents,  &c.t  during  her  life,  or  widowhood, 
and  upon,  or  immediately  after  her  death  or  second 
marriage,  upon  trust  to  sell  the  same,  with  usual 
powers  of  sale,  and  to  divide  the  proceeds  amongst 
certain  parties  named  in  the  will.  B.  and  C.  (the 
trustees)  along  with  the  widow,  before  her  death,  or 
second  marriage,  sell  and  convey  the  land  to  a  pur- 
chaser without  the  cestui*  que  trust  joining  in  the  sale, 
&c.  Has  the  purchaser  a  good  title,  the  trustees 
having  exercised  the  power  of  sale  before  the  time  ap- 
pointed in  the  will? 

Charles  R.  Gilman,  Hon.  Sec. 

Norwich,  June  20,  1854. 
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The  Bankruptcy  Consolidation  Act  —  Definition  of 
terms  contained  in  Consolidation  Act— General  view 
of  the  alterations  effected  by  the  Consolidation  Act 
— Construction  and  general  principles  of  the  Bank- 
ruptcy  Laws, 

12  £  13  Vict.  c.  106.  —  "The  Bankrupt  Con- 
solidation Act,  1849.]"— Having  now  mentioned  all 
the  important  statutes  relating  to  bankruptcy,  except 
that  which  is  now  the  principal  oue,  namely,  the  12  & 
13  Vict.  c.  106,  and  is  called  "  The  Bankrupt  Law 
Consolidation  Act,  1849  "  (see  s.  2),  we  proceed  to 
notice  some  of  the  enactments  of  this  act  as  to  defi- 
nitions of  terms,  and  some  of  the  general  provisions, 
contained  therein,  which  will  save  much  repetition 
hereafter : — 

Definition  of  terms,  $c,  in  Consolidation  Act.]— 
With  respect  to  the  definition  and  explanation  of 
terms,  it  is,  by  s.  276  of  the  Consolidation  Act,  enacted 
"  That  the  terms  and  words  hereinafter  enumerated  or 
explained,  wheresoever  occurring  in  this  act,  shall  be 
understood  as  hereinafter  defined  or  explained,  unless 
it  be  otherwise  specially  provided,  or  there  be  some- 
thing in  the  subject  or  context  repugnant  to  such  de- 
finition or  explanation ;  that  is  to  say— 

"Lord  Chancellor."— The  term  "Lord  Chancellor" 
shall  mean  also  and  include  the  Lord  Keeper  and 
Lords  Commissioners  for  the  Custody  of  the  Great 
Seal  of  the  United  Kingdom  for  the  time  being. 

"  Vice-Chancellor."— The  term  "Vice-Chancellor" 
shall  mean  such  one  of  the  Vice-Chancellors  of  the 
High  Court  of  Chancery  as  shall,  for  the  time  being, 
have  duly  vested  in  him  jurisdiction  in  bankruptcy. 
TAs  before  stated,  ante  p.  6,  the  jurisdiction  of  the 
Vice-Chancellor  in  Bankruptcy  has  been  transferred 
to  the  Court  of  Appeal  in  Chancery.] 

M  The  CourU*'— The  term  "the  Court,"  ana  tne 


term  "the  Court  of  Bankruptcy,"  shall  mean  her  Ma- 
jesty's Court  of  Bankruptcy,  and  shall  mean  also  and 
mclude  any  commissioner  or  commissioners  of  he* 
Majesty's  Court  of  Bankruptcy  constituting  and  act- 
ing as  a  court  under  this  act. 

'  "Senior  Commissioner"— The  term  the  "Senior 
Commissioner"  shall  mean  the  senior  commissioner  of 
the  court  acting  in  London,  which  seniority  shall  be 
determined  by  the  date  of  the  letters  patent,  or  com- 
mission under  which  the  commissioners  of  the  court 
acting  in  London  were  or  shall  be  appointed,  and  in 
the  event  of  such  letters  patent  or  commission  bearing 
the  same  date,  then  by  the  place  and  precedence  of 
such  commissioners  at  the  bar.  (See  exp.  Sewell,'  22 
Law  Journ.  N.  S.  Bankr.  29;  S.  C.  17  Jur.  333). 

"  Fiat,"    and  "fiat  in  bankruptcy."— The  terms  * 
"  fiat,"  and  "  fiat  in  bankruptcy,"  shall  mean  also  and 
include  any  commission  of  bankrupt.    [This  refers  to 
such  of  the  provisions  of  the  act  as  had  a  retrospective 
operation,  as  fiats  are  abolished  by  the  act.] 

"Annulling." — The  term  "annulling"  shall  mean 
also  and  include  "  superseding." 

"  Month."— The  term  "  month"  shall  mean  a  calen- 
dar month. 

"Assignees."— The  term  "assignees"  shall  mean 
the  assignees  of  the  estate  and  effects  of  the  bankrupt 

"  Oat h."— The  term  "  oath"  shall  be  deemed  to  in- 
clude the  declaration  or  affirmation  of  any  person 
authorised  by  law  to  declare  or  affirm. 

"  Bank  of  England."— The  term  "  Bank  of  Eng- 
land" shall  include  all  branches  thereof. 

Number  and  gender. — Words  importing  the  singular 
number,  or  the  masculine  gender  only,  shall  "be  under- 
stood to  include  several  matters  as  well  as  one  matter, 
and  several  persons  as  well  as  one  person,  and  bodies 
corporate  as  well  as  individuals,  and  females  as  well  as 
males ;  and  words  importing  the  plural  number,  shall 
be  understood  to  apply  to  one  matter  as  well  as  more 
than  one,  and  to  one  person  as  well  as  more  than  one. 

Where  any  particular  number  of  days  i*  or  escribe  a 
for  doing  any  act,  how  time  to  be  reckoned.]— And  in 
all  cases  in  which  any  particular  number  of  days  is 
prescribed  by  this  act,  or  shall  be  mentioned  in  any 
rule  or  order  of  court  which  shall  at  any  time  be  made 
under  this  act,  for  the  doing  of  any  act,  or  for  any 
other  purpose,  the  same  shall  be  reckoned,  in  the  ab- 
sence of  any  expression  to  the  contrary,  exclusive  of 
the  first  and  inclusive  of  the  last  day,  unless  the  last 
day  shall  happen  to  fall  on  a  Sunday,  Christmas  Day, 
Good  Friday,  Monday  or  Tuesday  in  Easter  week,  or 
a  day  appointed  for  a  public  fast  or  thanksgiving,  in 
which  case  the  time  shall  be  reckoned  exclusive  of 
that  day  also. 

Aliens  and  denizens.]— Ry  sect.  227  it  is  enacted 
that  this  act  shall  extend  to  aliens  and  denizens,  both 
to  make  them  subject  thereto,  and  to  entitle  them  to 
all  the  benefits  given  thereby. 

It  will  be  necessary  to  bear  the  above  definitions 
in  mind*  in  perusing  much  of  what  follows,  as  it  will 
be  impossible  to  refer  to  these  definitions  on  everv  oc- 
casion. 

General  provisions  of  the  Consolidation  Act] — 
Sects.  1  to  6  of  the  Consolidation  Act,  1849,  contain 
some  general  provisions  as  to  the  repeal,  &c,  of  former 
acts  (which  part  it  is  unnecessary  to  notice),  and  also 
as  to  the  title,  construction,  etc,  of  the  present  act. 
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which,  as  being  necessary  to  be  borne  in  mind,  are 
here  given* 

Short  title  of  this  arc/.]— By  «.<*.  2  it  is  enacted  that 
in  citing  this  act  in  other  acts  of  Parliament,  or  in  any 
instrument,  document,  or  proceeding,  it  shall  be  suffi- 
cient to  use  the  expression  "  The  Bankrupt  Law  Con- 
solidation Act.  1849." 

The  other  title  might,  it  is  apprehended,  be  still 
used,  as  this  is  only  an  enacting  clause  to  supersede 
the  necessity  of  citing  the  statute  by  the  title  and 
year  of  the  Queen's  reign  or  session  of  Parliament,  a 
mistake  which  in  pleading  sometimes  gave  rise  to  spe- 
cial demurrers  betore  their  abolition  by  the  late  Com- 
mon Law  Procedure  Act  (see  Beck  v.  Beverley,  1 1 
Mees.  and  Wels.  845;  Jones  v.  Nanney,  1  Qu.  Ben. 
Rep.  747  s  Gibbs  v.  Pike,  8  Mees.  and  Wels.  226 ; 
S.  C.  9  IXml.  731 ;  Ratcliffe's  case,  2  Lewin,  C.  C. 
67). 

Act  not  to  extend  to  Scotland  or  Ireland.]— By  sect. 
3Jt  is  enacted  that  this  act  shall  not  extend  to 
Scotland  or  Ireland,  except  where  otherwise  expressly 
provided. 

The  only  sections  in  the  Consolidation  Act  re- 
lating to  Ireland  and  Scotland,  are  sects.  110  and 
111  as  to  execution  of  warrants;  sect.  124,  as  to 
opening  letters  addressed  to  the  bankrupt;  sect.  128, 
as  to  stock,  in  public  companies  to  which  the  bank- 
rupt may  be  entitled ;  and  sect.  130,  as  to  property 
which  the  bankrupt  holds  as  trustee;  sect.  142,  vest- 
ing real  estate  belonging  to  the  bankrupt  in  those, 
countries  in  the  assignees ;  sect.  143,  regulating  the 
registry  of  the  appointment  of  assignees ;  and  sect. 
243,  as  to  swearing  affidavits. 

Act  commenced  nth  Oct.,  1849;  fiat  abolished,  and 
all  procedure  to  obtain  adjudication  of  bankruptcy,  $c, 
to  be  under  the  provisions  of  this  act — Winding-up 
Acts.] — By  sect.  4  of  the  Consolidation  Act  it  is  enacted 
that  tne  act,  unless  where  otherwise  specially  provided, 
shall  commence  and  take  effect  from  and  after  the 
11th  day  of  October,  1849,  and  that  from  and  after 
the  commencement  of  the  act  no  fiat  in  bankruptcy 
shall  be  issued;  but  it  is  provided  that  nothing  in  the 
act  contained  shall  affect  the  provisions  of  the  M  Joint- 
stock  Companies'  Winding-up  Act,  1848,"  or  any  of 
the  acts  therein  recited,  or  ot  any  act  amending  such 
act,  except  so  far  as  regards  the  abolition  of  the  fiat 
in  bankruptcy,  and  the  substitution  of  a  petition  for 
adjudication  of  bankruptcy  (see  ante,  pp.  7,  8). 

As  an  act  of  Parliament,  when  repealed,  is*  con- 
sidered, except  as  to  transactions,  past  and  closed, 
as  if  it  had  never  existed,  the  provisions  contained  in 
this  and  the  first  section  were  necessary  to  bring  within 
the  operation  of  the  act  persons  who  shall  have  ceased 
to  trade  before  the  11th  of  Oct.,  1849,  or  the  pro- 
ceedings against  whom  would  depend  upon  any  act  or 
matter  occurring  prior  to  that  date  (see  Surtees  v. 
Ellison,  9  B.  and  Ores.  950;  per  Parke;  B.,  in  Stea- 
venson  v.  Oliver,  8  Mees.  and  W.  234 ;  S.  C.  6  Jur. 
1064 ;  Beg.  v.  Denton,  16  Qu.  Ben.  Rep.  832;  S.  C. 
17  Jur.  453 ;  19  Law  Tim.  Hep.  216). 

In  construinq  former  acts,  Sfc,  with  reference  to 
petition  for  adjudication  under  this  act,  fiat,  SfC,  to  be 
deemed  to  have  issutd  at  the  time  of  filing  petition.'] — 
By  s.  5  it  is  enacted)  that  where,  in  any  act  of  Par- 
liament, instrument,  document,  or  other  proceeding 
passed,  executed,  or  made  before  the  commencement 


of  this  act,  mention  shall  have  been  or  shall  be  made 
of  any  commission  of  bankruptcy  or  fiat  in  bank- 
ruptcy, such  act,  instrument,  document,  or  proceeding 
shall  he  construed  with  reference  to  the,  proceedings 
under  a  petition  for  adjudication  of  bankruptcy,  as  if 
such  commission  or  fiat  had  been  actually  issued  at 
the  time  of  filing  such  petition.  This  clause  means, 
it  is  presumed,  that  whenever  the  words  "  commission 
of  bankruptcy,"  or  "  fiat  in  bankruptcy,"  have  been 
used,  they  are  to  be  construed,  after  the  10th  of  Oct., 
1849,  as  if  the  words  had  been  the  "time  of  filing 
a  petition  for  adjudication."  By  way  of  corrigenda 
to  all  existing  documents,  for  "  commission  or  fiat," 
read  "time  of  filing  a  petition  for  adjudication.99 
Thus,  suppose  an  annuity  should  have  been  granted, 
or  a  partnership  entered  into  until  a  commission  of 
bankruptcy  issued,  they  would  respectively  cease  when** 
.a  petition  for  adjudication  was  filed. .  So  again,  under 
52  Geo.  3,  c.  144,  which  provides  for  the  suspen- 
sion and  vacating  of  seats  by  members  who  shall  be- 
come bankrupts,  the  twelve  calendar  months  will  date 
from  the  petition.  The  words  "such  commission  or 
fiat "  mean  the  commission  or  fiat  mentioned  in  the 
statute  or  document  (Wise,  4). 

Rules  and  orders  of  \9th  October,  1852.]— It 
should  be  mentioned  that  rules  and  orders  made  in 

Pursuance  of  the  Bankrupt  Law  Consolidation  Act, 
849,  have  been  issued  and  took  effect  from  the  11th 
of  January,  1853,  from  wbieh  time  all  rules  and  or- 
ders made  previously  to  the  passing  of  the  Bankrupt 
Law  Consolidation  Act,  1849,  and  the  order  made  on 
the  12th  of  October,  1849  (which  merely  directed 
that  the  previous  rules  and  orders  should,  except  as 
altered  by  the  Consolidation  Act,  remain  in  force),  are 
thereby  rescinded.  These  rules  and  orders  of  the  19th 
of  Oct,  1852,  will  be  hereafter  freauentlv  referred  to 
by  the  designation  of  rales  of  the  19th  of  Oct,  1852, 
or  merely  "  rules,"  stating  the  particular  number  or 
placitum  to  which  reference  is  intended,  as  Rules  pi. 
50,  &c. 

General  view  of  the  alterations  effected  by  the 
Consolidation  Act,  1849.]— -It  will  be  useful  before 
entering  into  details  to  give  a  summary  account  of 
the  chief  alterations  introduced  by  the  Consolidation 
Act  (12  &  13  Vict.  c.  106).  The  more  prominent  of 
the  alterations  introduced  by  the  act  arc  chiefly  in  the 
following  points :— 1.  The  abolition  of  a  fiat  and  the 
substitution  of  a  mere  petition,  which  is  to  be  filed  in 
the  Bankruptcy  Court  of  the  district,  and  not  with  the 
Lord  Chancellor's  officers.  2.  The  commissioners 
have  a  primary  jurisdiction,  under  which  thev  have 
nearly  au  the  powers  formerly  exercised  by  the  defunct 
Court  of  Review,  with  an  occasional  appeal  to  the 
Court  of  Appeal  in  Chancery.  This  is  a  salutary 
change  in  some  matters,  particularly  those  of  mere 
form.  Thus,  for  example,  leave  for  an  eauitable 
mortgagee  to  sell,  or  party  to  bid,  &c,  applications 
which  frequently  were  very  expensive,  and  caused 
much  unnecessary  delay.  3.  The  eventual  reduction 
of  the  London  commissioners  to  four.  4.  The  sub- 
stitution of  stamps  on  documents  for  money  payments 
to  the  officers,  o.  In  the  acts  of  bankruptcy  the  time 
is  shortened  in  the  cases  of  conveyances  (from  six  and 
two  months  respectively  to  three  and  one)  and  of 
notice  to  traders  to  pay,  compound,  &c,  judgment 
debts,  where  seven  days  arc  substituted,  and  this  is 
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the  period  for  a  summons  to  a  trader  to  pay  or  com- 
pound. 6.  The  senior  commissioner  (s.  90)  is  to  ex- 
ercise the  authority  of  the  late  Court  of  Review,  as 
to  removal,  &c,  of  fiats.  7.  A  trader  petitioning  for. 
adjudication  against  himself  (s.  99)  must  show  that 
he  can  pay  5s.  in  the  pound.  This  provision  was 
made  with  a  view  to  prevent  what  was  considered  an 
abuse  of  the  proceedings  of  the  court,  but  it  has  had 
the  efi*ot  of  preventing  parties  from  availing  them- 
selves of  the  act  (see  ante  p.  30).  8.  The  trader 
has  seven  days.  (s.  104)  to  show  cause  against  the 
adjudication.  9.  Protection  is  thrown  around  parties 
required  to  sign  admissions  (s.  123)  by  making  it  ne- 
cessary that  some  attorney  should  be  present.  10. 
Provisions  are  made  (s.  135)  by  which  fraudulent  or 
collusive  warrants  of  attorneys,  cognovits,  or  judges* 
orders  for  judgments  given  by  debtors  who  are  traders 
within  the  meaning  of  the  bankruptcy  laws,  within 
two  months  of  adjudication  are  invalidated,  and  they 
are  altogether  void  unless  filed  within  21  days  (ss.  136, 
138)  That  is,  they  are  rendered  void  as  against  the 
assignees  on  the  trader  becoming  bankrupt,  but  as 
against  the  trader  himself  they  are  valid,  though  not 
so  filed  (Bryan  v.  Child,  5  Exch.  Rep.  369).  11. 
Execution  against  the  goods  and  chattels  of  the  bank- 
rupt, so  as  to  be  protected,  must  be  by  seizure  and 
sale  (as  well  as  bona  fide,  before  filing  of  petition,  and 
without  notice  of  prior  act  of  bankruptcy) ;  while,  as 
against  his  lands,  it  is  sufficient  if  executed  by  seizure 
only  (s.  133).  12.  Leave  of  the  court  is  required  for 
the  assignees  to  commence  or  defend  an  action  at 
law,  and  to  defend  a  suit  in  equity,  as  well  as  to  com- 
mence such  suit  (s.  153).  13.  Outstanding  debts  of 
the  bankrupt  may,  after  a  certain  time,  be  sold  by  the 
assignees,  under  the  order  of  the  court  (s.  188).  14. 
A  bankrupt  is  not  to  be  liable  upon  any  promise  to 
pay  a  debt  from  which  he  has  been  discharged  by  his 
certificate  (s.  204).  15.  The  assignees  and  the  cre- 
ditors who  have  proved  are  to  be  deemed  judgment 
creditors  for  the  whole  amount  of  proof  and  the 
separate  proofs  respectively;  and  the  court,  having 
refused  further  protection  to  the  bankrupt,  or  having 
refused  or  suspended  his  certificate,  may  grant  a  cer- 
tificate of  8ucn  proofs,  upon  which  a  ca.  sa.  may  be 
issued  either  by  the  assignees  or  any  of  such  creditors, 
and  the  bankrupt,  if  arrested  thereon,  cannot  be  dis- 
charged under  a  year,  except  by  order  of  the  court 
(ss.  257—259).  16.  Perhaps  the  greatest  novelty  is 
the  power  to  grant  1st,  2nd,  and  3rd  class  certiBcates 
of  conformity,  according- as  the  bankrupt  has  been 
unfortunate  in  the  whole,  or  in  part,  or  not  at  all. 
This  provision  is  however  applied  so  unequally  by 
different  commissioners  that  it  is  very  probable  it  will 
be  abolished.  17*  The  introduction  of  a  scheme  of 
distinctly  defined  offences  by  bankrupts,  punishable 
by  suspension  or  refusal  of  the  certificate.  The  bank- 
ruptcy commissioners  have  reported  that  the -severity 
of  these  clauses,  in  connection  with  some  others  in  the 
act,  has  defeated  in  a  great  measure  the  intention  of 
the  framers  of  the  act,  and  it  is  intended  to  modify 
the  penal  clauses  of  the  act.  18.  Provisions  are  in- 
troduced, enabling  insolvent  traders,  with  the  assent 
of  a  proportionate  majority  of  their  creditors,  to  ob- 
tain personal  protection  and  wind-up  their  affairs  by 
trustees,  without  the  interference  of  the  court,  or  un- 
der the  superintendence  of  the  court  with  the  aid  of 


an  official  assignee;  in  either  case  without  the  stigma 
of  bankruptcy. 

Bankruptcy  acts  construed  favourably  for  creditors. 
—As  already  stated,  there  were  formerly  several  Acts 
relating  to  Bankruptcy,  and  as  to  them  it  was  held 
that  they  all  made  but  one  system  of  law;  they  were, 
therefore,  to  be  taken  together,  and  to  be  construed 
favourably  for  the  benefit  of  creditors,  and  to  suppress 
fraud ;  for  though  a  bankrupt  was  formerly  considered 
merely  in  the  light  of  a  criminal,  and  therefore  a  strict 
construction  might  be  expected,  in  conformity  with 
the  universal  practice  in  deciding  upon  penal  statutes, 
yet  of  late  times  the  laws  of  bankruptcy  are  considered 
as  laws  calculated  for  the  benefit  of  trade,  and  founded 
on  principles  of  humanity  as  well  as  justice  (1  Burr. 
Rep.  474;  2  Black.  Com.  471).  In  the  21  Jas.  1, 
c.  19,  it  was  expressly  enacted,  "that  the  aforesaid 
statute  shall  be  largely  and  beneBcially  construed  and 
expounded  for  the  aid  and  relief  of  the  creditors" 
And  in  the  6  Geo.  4,  c.  16,  s.  135,  it  was  provided 
that  the  act  should  be  construed  beneficially  for  credi- 
tors. These  statutes,  as  already  stated,  are  no  longer 
in  force,  and  the  Consolidation  Act  does  not  contain* 
any  such  provision,  but  the  absence  of  it  would  not 
alter  the  rule  heretofore  laid  down  for  the  construction 
of  bankruptcy  acts. 

Qenerat  principles  on  which  the  law  of  bankruptcy 
is  grounded.']— It  will  not  be  inappropriate  in  conclud- 
ing these  preliminary  observations,  to  give  a  short 
statement  of  the  general  principles  on  which  the  bank- 
rupt laws  are  grounded.  The  general  principle  of 
English  jurisprudence  with  respect  to  persons  not  ac- 
tually imprisoned  or  bankrupt  is  to  leave  individual 
creditors  to  their  separate  remedies  by  action,  and  to 
allow  the  debtor  to  enjoy  his  property  without  moles- 
tation, as  against  those  creditors  who  do  not  think  fit 
to  resort  to  legal  proceedings.  In  other  words,  each 
creditor  pursues  his  own  course  to  obtain  payment  of 
his  own  particular  debt,  without  reference  tc  the 
general  benefit  of  the  party's,  other  creditors:  he 
merely  seeks  to  obtain  the  payment  of  his  particular 
claim.  When  commerce  increased  in  this  country,  it 
was  found  that  debtors  defeated  by  dishonest  practices 
the  ordinary  remedies  given  by  the  law.  It  was  to 
prevent  these  fraudulent  practices  that  the  earnest 
bankruptcy  statutes  were  passed.  They  were  pointed 
against  parties  obtaining  other  men's  goods  on  credit, 
and  then  suddenly  fleeing  to  parts  unknown,  or  keep^ 
ing  house,  and  there  consuming  their  substance 
without  paying  their  debts  (34  &  35  Hen.  8,  c.  4). 
The  early  statutes  thus  looking  on  the  debtor 
as  a  criminal,  or  at  least  as  an  offender,  they  merely 
directed  that  the  debtor  should  be  summarily  dealt 
with,  by  a  species  of  commission  unknown  to  the 
common  law,  and  that  their  whole  effects  should  be 
seized  and  distributed  rateably  among  their  several 
creditors.  There  was  no  protection  given  to  the  debtor 
on  this  being  done,  nor  was  he  discharged  from  the 
portions  of  the  debts  left  unpaid  on  this  rateable  divi- 
sion. He  was  no  object  of  the  Legislature's  care,  but 
was  still  left  at  the  mercy  of  his  creditors.  This  re- 
mained so  till  the  4  Anne,  c.  17,  by  which  it  was  pro- 
vided that  a  bankrupt,  having  duly  conformed,  should 
be  entitled  to  his  discharge  from  all  further  liability 
for  the  debts  theretofore  contracted.  From  this  period 
(says  Mr.  Serj.  Stephen,  2  Com.  133,  2nd  edit.),  the 
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bankrupt  Uw,  at  distinguiahed  from  the  ordinary  law 
between  debtor  and  creditor,  involved  the  three  ge- 
neral principles  of  a  summary  and  immediate  seizure 
of  all  the  debtor's  property,  a  distribution  of  it  among 
the  creditors  in  general  (instead  of  merely  applying  a 
portion  of  it  to  the  payment  of  the  individual  creditor), 
and  the  discharge  of  the  debtor  from  future  liability 
for  the  debts  then  existing;  and  a  system  of  this  cha- 
racter was  thought  to  adapt  itself  so  wisely  to  all  the 
objects  of  a  sound  policy,  that  it  was  soon  extended  to 
cases  of  a  kind  not  contemplated  by  its  original  foun- 
ders. The  condition  of  bankruptcy  was  made  by  later 
statutes  to  follow  (if  any  creditor  thought  fit  to  peti- 
tion) on  the  commission  not  only  of  the  direct  frauds 
before  alluded  to,  but  of  some  other  specified  acts, 
affording  only  an  inference  of  fraudulent  intention,  or 
merely  arguing  a  strong  deficiency  in  credit;  and  at 
length  a  trader  has  been  allowed,  at  his  own  free  will, 
and  by  a  mere  declaration  that  he  is  insolvent,  to 
bring  himself  within  the  benefit,  and  to  incur  the 
liabilities  of  bankruptcy ;  but  such  a  trader  on  peti- 
tioning for  an  adjudication  must  show  that  his  estate 
is  sufficient  to  pay  his  creditors  5s.  in  the  pound,  clear 
of  all  charges  (12  &  13  Vict.  c.  106,  s.  93).  It  is  to- 
be  particularly  borne  in  mind  that  it  is  only  a  trader 
who  can  be  brought  within  the  provisions  of  the  bank- 
rupt laws,  and,  as  we  shall  have  occasion  to  see,  it 
is  not  every  one  that  is  popularly  said  to  carry  on 
a  trade  that  is  liable  to  the  bankrupt  laws,  but  only 
such  traders  as  are  expressly  made  subject  thereto. 
The  tendency  of  late  statutes' has  been  to  enlarge  the 
class  of  traders  coming  under  the  jurisdiction  of  bank- 
ruptcy. Again,  it  is  not  every  creditor  that  can  initiate 
proceedings  against  a  debtor,  but  his  debt  must  be  one 
of  a  certain  amount,  which  late  statutes  have  some- 
what lessened.  In  order,  then,  to  bring  a  debtor, 
within  the  operation  of  the  bankrupt  laws,  it  must  be 
shown,  1st,  that  he  is  a  trader  within  the  meaning  of 
the  bankruptcy  statutes :  2nd,  that  he  has  committed 
such  an  act  as  is  deemed  to  be  an  act  of  bankruptcy, 
that  is,  some  act  being  an  actual  fraud,  or  affording 
an  inference  of  fraudulent  intention,  or  affording  a 
strong  inference  of  deficiency  in  credit ;  and,  3rdly,  a 
creditor  to  a  sufficient  amount  must  apply  for  an  adju- 
dication of  bankruptcy,  unless  the  debtor  himself  be 
willing  to  place  himself  and  his  property  at  the  dis- 
posal of  the  Bankruptcy  Court. 


LETTERS  ON  CONVEYANCING. 


b8tats8  less  than  freehold. 
Dear  Fred., — 

I  proceed  to  call  your  attention  to  the  subsidiary 
purposes  to  which  terms  of  years  have  been  applied. 

Effect  of  demise  by  freeholder. — You  must  near  in 
mind  that  a  term  of  years  affects  the  possession  and 
not  the  seisin  of  an  estate  (I  Cru.  Dig.  259;  Watk. 
Cony,  by  White,  33),  and  consequently,  although  I 
may  alien  my  estate  by  means  of  a  term  for  1,000 
years,  or  for  any  other  period  of  time,  yet,  notwith- 
standing such  alienation,  the  seisin  or  freehold  of  my 
property  still  remains  in  me  and  is  the  subject  of  de- 
scent to  my  heirs,  or  of  alienation  by  me  to  a  stranger, 
while  on  the  other  hand  the  term,  which  affects  the 


possession,  gives  that  possession  to  another,  who  can 
retain  the  same,  as  against  me  my  heirs  or  assigns, 
but  who,  nevertheless,  cannot  deprive  me  of  the  privi- 
leges which  attach,  or  by  law  are  given,  to  the  owner 
ofthe  seisin  or  freehold  of  an  estate. 

Various  uses  of  terms  for  year*.— As  I  have  before 
observed,  a  term  of  years  was  originally  created  prin- 
cipally for  the  purposes  of  husbandry ;  it,  however, 
was  not  long  after  the  passing  of  those  statutes  (vol.  5, 
N.S.,  Law  Stud.  Mag.,  p.  594;  which  extended  to  an 
estate  for  years  that  protection  which  should  be  af- 
forded to  every  estate  which  one  man  grants  to  ano- 
ther, that  the  lawyers  discovered  that  inasmuch  as 
terms  of  years  affected  the  possession,  and  not  the 
seisin  of  an  estate,  they  could  be  advantageously  ap- 
plied to  many  important  purposes,  and  their  utility 
soon  became  much  extended,  and  instead  of  the  mere 
husbandry  lease  of  former  times,  we  now  hear  of 
building  leases,  mortgages  by  demise,  terms  to  raise 
portions  or  other  sums  of  money  for  particular  pur- 
poses, and  till  within  a  recent  period  the  application 
of  a  term  of  years  has  been  successful  as  a  protection 
to  a  purchaser  or  a  mortgagee  against  secret  incum- 
brances, and  as  a  bar  to  a  widow's  dower. 

Husbandry  and  building  leases. — With  regard  to 
husbandry  and  building  leases  it  will  be  sufficient  for 
me  to  observe  that  generally  they  are  not  granted  for 
very  long  periods,  fourteen  or  twenty-one  years  being 
the  usual  period  of  the  former,  and  a  period  varying 
from  sixty  to  ninety-nine  (but  more  frequently  ninety- 
nine)  years  being  the  general  run  of  the  latter.  Hus- 
bandry leases  contain  such  covenants  as  are  usual  be- 
tween landlord  and  tenant  in  the  county  in  which  the 
lands  demised  are  situate.  A  building  lease  of  course 
contains  a  covenant  from  the  lessee  to  build,  and  such 
other  covenants  as  may  be  agreed  upon  between  the 
parties  to  the  lease,  and  so  essential  is  the  covenant  to 
build  to  the  validity  of  a  lease,  granted  under  a  power, 
that  if  in  the  lease  there  should  be  no  such  covenant 
the  lease  is  not  within  the  power,  and  of  consequence 
is  void.  (Jones  d.  Cooper  v.  Verney,  Wilies,  169; 
Molesworth  v.  Howard,  2  Col.  N.  C.  145  ;  and  Doe  d. 
Dymoke  v.  Withers,  2  Barn,  and  Adol.  896,  referred 
to  at  p.  518  of  1  Piatt  on  Leases).  And  with  regard 
to  the  period  for  which  leases  should  be  granted., 
although,  of  course,  a  lessor  granting  a  lease  in  his 
own  right  may  indulge  his  fancies  or  caprices  in  any 
manner  he  chooses,  and  grant  a  lease  for  500  or  1,000 
years,  or  indeed  any  other  period  of  time,  yet  trustees, 
and  donees  of  a  power  to  lease  have  not  this  privilege, 
and  an  agricultural  lease  for  more  than  twenty- one 
years,  or  a  building  lease  for  more  than  sixty,  or 
ninety-nine  years  at  furthest,  by  a  trustee,  or  a  person 
exercising  a  power,  without  any  corresponding  advan- 
tage, would  be  regarded  by  the  courts  with  great 
suspicion  and  would  be  most  likely  set  aside  on  the 
application  of  the  parties  who  would  be  otherwise  be- 
neficially interested  in  the  property  demised  (sec 
1  Piatt  on  Leases,  350  and  424). 

Advantages  of  mortgages  by  demise  for  a  term  of 
years. — The  application  of  a  term  of  years  to  the  pur- 
poses of  a  mortgage  was  attended  with  a  considerable 
advantage  in  former  times.  Originally  all  the  liabili- 
ties which  attached  to  a  man's  own  estate,  affected  in 
an  equal  degree  those  which  he  held  by  way  of  trust 
or  mortgage ;  and  if,  therefore,  one  man  mortgaged  his 
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estate  to  another  in  fee,  ana  made  default  in  perform- 
ance of  the  condition  for  payment  of  the  mortgage 
money,  the  estate  became  absolute,  and  at  common 
law  was  thenceforth  liable  to  the  dower  of  the  wife,  or 
the  curtesy  of  the  husband,  of  the  mortgagee,  and 
was  also  the  subject  of  escheat  or  forfeiture,  in  the 
same  manner  as  the  other  fee-simple  estates  of  the 
mortgagee. 

To  a  mortgage  by  demise  no  such  incidents  as  those 
of  dower  or  curtesy  could  attach,  in  addition  to  which 
a  term  of  years  being  a  chattel  interest  it  would  de- 
volve upon  the  personal  representatives  of  the  deceased 
mortgagee,  who,  as  you  must  understand,  whether  the 
mortgage  be  in  fee  or  by  demise,  are  the  parties  enti- 
tled to  the  money  secured  by  the  mortgage,  and  thus 
this  advantage  insured  that  the  same  persons  who 
were  entitled  to  the  money  were  entitled  to  the  estate, 
which  is  otherwise  with  a  mortgage  in  fee,  in  which 
case,  of  course,  unless  interrupted  by  a  devise,  the 
estate  would  descend  to  the  neirs  of  the  deceased 
mortgagee,  and  thus  one  class  of  persona  vfould  be- 
come entitled  to  the  estate  and  another  to  the  money. 

Again,,  until  within  a  recent  period  a  mortgage  by 
demise  was  attended  with  much  less  expense  than  a 
mortgage  in  fee,  for  the  former  could  be  completed  by 
a  single  deed  and  without  any  form  or  ceremony, 
while  the  latter  could  only  be  perfected  by  one  or 
other  of  those  expensive  modes  of  assurance  formerly 
prevalent,  as  by  feoffment  with  livery,  a  bargain  and 
sale  inrolled,  a  lease  and  release,  a  fine,  a  recovery,  or 
the  like. 

Mortgages  in  fee  now  more  usual, — The  recent  al- 
terations, and  I  may  add  In  many  respects  improve- 
ments, which  have  been  made  in  the  practice  of  con- 
veyancing, by  which  a  mortgage  in  fee  may  be  effected 
by  one  deed  as  easily  as  a  mortgage  by  demise,  and 
the  liberal  light  in  which  the  courts,  both  of  law  and 
equity,  now  regard  a  mortgage  in  fee,  by  protecting 
the  estates  from  the  widow's  dower  or  the  husband's 
curtesy  (1  Powell's  Mort.  7)>  and  by  protecting  them 
from  escheat  and  forfeiture  (1  &  2  Vict.  c.  69,  and 
13  &  14  Vict.  c.  GO),  and,  in  a  word,  treating  them  as  a 
mere  trust  estate,  subject  in  all  respects  on  payment 
of  the  mortgage  money  to  a  redemption  by  the  mort- 
gagor, and  those  claiming  under  him,  unincumbered 
by  the  acts  or  defaults  of  the  mortgagee,  has  caused 
an  important  change,  and  the  almost  universal  adop- 
tion in  practice  and  sanction  by  the  courts  of  powers 
of  sale  in  mortgages  (I  Pow.  Mort.  p.  12,  note  to) 
has  tended  to  bring  mortgages  by  demise  into  disuse, 
and  although  a  mortgage  in  fee  is  attended  with  this 
disadvantage,  that  on  the  decease  of  the  mortgagee 
the  estate  descends  to  his  real,  and  the  debt  to  bis 
personal,  representatives,  yet  this  disadvantage  is  con- 
sidered as  more  than  counterbalanced  by  the  advan- 
tage which  the  mortgagee  gains  by  having  a  title  to 
the  mortgagor's  whole  estate,  whereas  in  a  mortgage 
by  demise  he,  of  course,  has  a  title  to  a  terra  only 
(5Byth.Conv.232). 

Terms  for  years  in  settlements.— The  introduction 
of  long  terms  of  years  into  wills  and  settlements  of 
real  estate  for  the  purpose  of  raising  money  for  the 
payment  of  debts,  for  securing  a  rent  charge  or  join- 
ture, for  raising  portions  for  younger  sons  or  daugh- 
ters, or  for  carrying  on  any  other  important  object  of 
the  settlement,  is  of  frequent  occurrence  in  the  pre- 


sent day*  and  is  attended  with  this  particular  advan- 
tage, that  while  the  purpose  for  which  the  term  in 
created  is  served,  the  successive  limitations  of  the 
freehold  or  inheritance  of  the  estate  are  undisturbed. 

A  freehold  cannot,  but  a  chattel  interest  may,  be 
made  to  cease.— An  estate  of  freehold  cannot  be  made 
to  cease  by  the  mere  direction  of  the  parties,  but  must 
be  taken  from  the  person  in  whom  it  is  vested,  by  means 
somewhat  similar  to  those  by  which  it  was  given  to 
him ;  therefore,  if  the  estate  has  become  absolute,  it 
can  only  be  divested  by  means  of  a  conveyance,  or 
if  made  to  cease  upon  performance  of  a  condition, 
the  mere  performance  of  the  condition  will  not  divest 
the  estate,  but  the  grantor  must  make  entry  (1  Steph. 
Com.  286);  and  as  an  estate  for  years  may  be  made 
to  cease  upon  the  performance  of  any  previous  act, 
and  no  entry  or  other  act  is  necessary  to  complete  the 
cesser,  the  practice  in  conveyancing  has  long  been, 
where  terms  for  years  are  created,  to  insert  a  proviso 
that  where  trusts  or  purposes  of  the  term  are  satisfied, 
the  term  itself  shall  cease  and  determine  (1  Cm.  Dig. 
262). 

Terms  of  years  m  settlement  to  secure  a  Jointure  or 
annuity  to  wife.— The  following  example  will  show 
the  advantage  with  which  a  term  for  years  may  be 
applied  in  a  settlement :  suppose  A.  and  B.  are  about 
to  marry,  A.,  the  intended  husband,  being  seised  of  a 
freehold  estate,  is  desirous  of  settling  it  in  such  man- 
ner that  he  may  enjoy  the  estate  during  his  life,  after 
his  decease  an  annuity  of  j£200  may  be  raised  thereout 
and  paid  to  his  intended  wife  B.  for  her  life,  and  sub- 
ject thereto  that  the  estate  may  devolve  upon  his 
eldest  or  other  son  in  tail,  and  if  no  such  issue  that 
A.  may  have  the  disposition  of  the  estate  under  his 
own  control.  The  mode  of  carrying  A.'s  intentions 
into  effect,  would  be  for  him  to  convey  the  estate  to 
trustees  C.  and  D.  and  their  heirs,  to  the  use  of  A. 
and  his  heirs  until  the  marriage,  then  to  the  use  of  A. 
and  his  assigns  during  the  term  of  his  natural  life, 
after  his  decease  to  the  use  of  the  trustees,  their  exe- 
cutors, administrators,  and  assigns  for  a  term  of  1,000 
years  upon  trust,  out  of  the  rents  and  profits,  to  raise 
yearly  and  every  year  the  sum  of  j£200,  and  to  nay 
and  apply  the  same  to  or  for  the  benefit  of  the  saia  B. 
for  ana  during  the  term  of  her  natural  life,  and  subject 
thereto  to  the  use  of  the  first  or  other  son  of  the  said 
A.  and  B.  and  the  heirs  of  his  body,  with  remainder  to 
the  use  of  the  said  A.,  his  heirs  and  assigns  for  ever. 
In  the  deed  there  would  be  a  proviso  that  upon  the 
decease  of  B.,  the  intended  wife,  and  full  payment  and 
satisfaction  of  the  annuity  thereby  made  payable  in 
her  favour,  and  of  all  arrears  thereof,  that  the  said 
term  of  1,000  years  should  cease,  determine,  and  be 
utterly  void. 

Here  you  see  A.,  the  intended  husband,  takes  the 
estate  during  his  life ;  after  his  decease  the  trustees,  C. 
and  D.,  have  a  term  of  1,000  years,  which  entitles 
them  to  the  possession  of  the  estate,  for  the  purpose 
of  raising  B.'s  annuity;  but  the  same  event  which 
entitles  the  trustees  to  the  term,  carries  the  freehold 
or  inheritance  to  the  eldest,  or  other  son  of  A.,  who 
takes  an  estate  tail,  and  the  ultimate  remainder  in  fee 
would  be  vested  in  A.,  who  could  dispose  of  it  by  deed 
or  will  in  any  manner  he  pleases,  butjpf  course  with- 
out prejudice  to  the  prior  existing  estates,  and  inas- 
much as  the  term  is  made  to  cease  on  the  happening 
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of  the  events  before  mentioned,  nich  cesser  would  take 
place  without  in  the  least  degree  affecting  the  freehold 
or  inheritance  of  the  estate  out  of  which  the  term  is 
created*  and  no  expensive  reconveyance,  assignment, 
or  entry  by  the  reversioner  or  remainder-man,  would 
be  requisite,  in  order  to  determine  the  term  or  to  de- 
prive the  trustees  C.  and  D.  of  their  tide  to  the  pos- 
session of  the  estate. 

Seisin  in  fee  with  a  partial  use.— You  bave.no  doubt 
noticed  that  I  have  spoken  of  a  conveyance  to  C.  and 
D.  and  their  heirs,  to  the  use  of  A.  for  life,  &c.  You 
must  not  infer  from  this  that  C.  and  D.  take  a  free- 
hold estate  in  fee  simple  by  virtue  of  such  conveyance. 
It  is  not  so ;  and  when  you  understand  the  nature  and 
doctrine  of  uses,  and  the  principle  that  the  seisin  must 
be  commensurate  with  the  use  (Watk.  Conv.  by 
White,  138),  you  will  easily  comprehend  why  the 
estate  is  conveyed  to  C.  and  D.,  and  their  heirs,  and 
that,  by  a  subsequent  limitation  in  the  deed,  C.  and 
D.  take  only  a  term  of  yean,  while  some  other  person 
takes  the  ice  simple.  I  merely  mention  this  point 
here  that  you  may  not  te  misled. 

The  doctrine  of  outstanding  attendant  and  satisfied 
terms. — Where  *  there  is  no  'condition  annexed,  on 
the  creation  of  the  term,  .providing  for  its  cesser  or 
determination,  on  the  satisfaction,  or  failure,  of  the 
purposes  for  which  it  is  created,  the  .courts  of  law, 
till  within  a  very  recent  period,  have  regarded  the 
estate  created  thereby,  as  still  subsisting,  although 
the  purposes  for  which  it  was  created  may  have  been 
long  since  satisfied,  and  the  only  mode  of  destroying 
the  term  was  by  surrendering,  or  conveying  it  to  the 
person  entitled  to  the  freehold  in  reversion,  in  which 
case  it  becomes  merged  or  lost  in  such  reversion. 
There  are  many  terms  for  years  which  have  no  condi- 
tion for  cesser,  or  determination  annexed  to  them,  or 
having  such,  the  condition,  not  being  performed  at 
the  required  time,  the  termor's  estate  becomes  abso- 
lute at  law ;  a  common  instance  of  this  last  kind  is 
that  of  a  mortgage  by  demise,  in  which  it  is  usual  to 
provide,  that,  if  the  mortgagor  pays  the  principal  and 
interest  on  a  day  named  m  the  deed,  generally  fixed 
at  six  months  alter  date,  the  term  shall  cease  and  be 
void ;  as  this  condition  is  seldom  dr  ever  performed, 
the*  result  is,  that  at  the  expiration  of  the  six  months, 
the  term  of  years  becomes  absolute  at  law,  and  only 
redeemable  in  equity,  and  if  therefore,  when  the  money 
is  paid  off,  the  mortgagor  took  no  legal  assignment  or 
surrender  of  the  term  to  which  in  equity  he  was  en- 
titled, the  term  would  be  considered  as  a  subsisting 
term,  and  the  practice  of  conveyancers  has,  until  lately, 
been  to  make  such  terms  attendant  upon  the  reversion, 
freehold,  and  inheritance  of  the  estate  out  of  which 
they  were  created,  in  order  to  protect  the  same  from 
all  mesne  and  intervening  charges  and  incumbrances, 
if  any  such  there  be. 

A  term  of  years  became  attendant  upon  the  inheri- 
tance, either  by  construction  of  law  or  by  express  de- 
claration. By  construction  of  law  where  the  same 
person  became  beneficially  entitled  both  to  the  term 
and  the  fee,  in  the  one  case,  his  estate  being  legal,  and 
in  the  other  equitable,  so  that  no  merger  of  the  term 
in  the  fee  could  take  place,  which,  of  course,  would 
hare  been  the  consequence,  if  his  interest  in  the  term 
and  in  the  fee,  had  been  both  legal,  or  both  equitable ; 
thus,  if  I,  being  entitled  to  a  term  of  500  years  in 


an  estate,  purchased  the  reversion  in  fee  of  you,  and 
had  it  conveyed  directly  to  me,  my  500  years  term 
would  become  merged  in  the  reversion ;  but  if  being  so 
entitled  to  the  term,  I  purchased  the  reversion  in  fee 
of  you,  and  had  it  conveyed  to  a  stranger  in  trust  for 
me,  here,  as  no  merger  would  take  place,  and  as  I 
should  be  beneficially  entitled  to  both  the  term  and 
the  fee,  the  former  would,  by  construction  of  law,  be 
considered  as  attendant  upon  my  equitable  fee  simple. 
Whether  a  term  could  be  made  attendant  by  express 
declaration,  where  it  would  not  be  so  without,  was  a 
difficult  point  to  decide,  and  the  practice  of  the  con- 
veyancer has  been  to  require  the  assignment  of  all 
terms  respecting  which  there  could  be  any  question,  as 
to  their  beinff  attendant  upon  the  inheritance  by  con- 
struction of  law,  to  a  trustee  for  the  purchaser,  to  be 
held  upon  trust,  and  for  the  express  purpose  of  attend- 
ing, waiting  upon,  and  going  along  with  the  reversion, 
freehold,  and  inheritance  of  the  property  which  they 
affected. 

The  effect  of  a  purchaser  taking  an  atsignment  of 
an  old  term. — Bearing  in  inind  what  I  have  before 
observed,  that  a  term  of  years  gives  a  right  to  the 
termor  to  the  possession  of  the  estate  as  against  the 
reversioner,  ana  those  claiming  under  him,  and  remem- 
bering also  that  a  term  of  seven  years,  and  a  term  of 
500  or  1,000  years  stand,  in  all  respects,  *m  pre- 
cisely the  same  footing,  it  docs  not  require  much  skill 
to  discern  the  advantage  which  a  purchaser  could  gain 
by  taking  an  assignment  of  an  old  term  of  years,  to  a 
trustee  in  trust,  to  attend  the  inheritance.  I  will  sup- 
pose a  case :  in  1820,  A.,  being  the  owner  of  a  fee 
simple  estate,  demised  the  same  to,  B.  for  500  years 
by  way  of  mortgage ;  in  the  mortgage  deed  it  was  pro- 
vided "that  if  A.  paid  B.  the  money  secured  thereby, 
in  1821,  the  term  should  cease  and  be  void ;  A.  made 
default  in  the  payment  of  the  money,,  and  the  term 
thereby  became  absolute  at  law;  a  few  years  ai^erwards 
the  mortgage  money  was  paid  off,  but  no  assignment 
or  surrender  of  the  term  was  ever  made  to  B. ;  the 
term  therefore,  as  I  have  before  observed,  at  law  is 
a  subsisting  term;  in  1830  A.  dies,  as  is  supposed, 
intestate,  leaving  C.  his  eldest  son  and  heir  at  law, 
who,  in  due  course,  succeeds  to  the  estate,  and  a 
few  years  afterwards  sells  the  estate  to  D. ;  upon  in- 
vestigating the  title,  the  mortgage  term  of  500  years,  ' 
created  in  1820,  is  discovered,  and  D.'s  solicitor,  very 
properly,  takes  an  assignment  of  this  term  to  a  trustee 
for  his  client,  in  trust,  to  attend  the  inheritance,  as  it 
is  technically  termed.  A  few  years  after  the  sale  of 
the  property  by  C.  to  D.,  it  is  discovered  that,  a  short 
time  before  his  death,  A.  had  made  a  legal  devise  of 
the  property  to  E.,  who  now  starts  up  and  claims  the 
estate  as  the  devisee  of  A. ;  the  will  being  duly  exe- 
cuted, there  is  no  doubt  of  E.'s  title  to  the  estate,  who 
would  undoubtedly  recover  it  from  D.,  if  his  (D.'s) 
trustee  did  not  step  in  and  say,  "  Truly,  my  good  man, 
you  are  entitled  to  this  estate,  and  the  freehold  or  in- 
heritance is  in  you,  but  inasmuch  as  you  are  a  devisee 
of  A.,  who,  many  years  before  his  death,  demised  the 
same  for  500  years,  you  will  alio  v  me  to  enter  and 
take  possession  of  the  estate  for  that  period,  on  be- 
half of  D.,  and  on  the  expiration  or  determination  of 
my  term  you,  as  the  lawful  reversioner,  will  be  at 
liberty  to  enter  and  enjoy  the  estate." 

You  will  at  once  see  the  great  protection  which  a 
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term  of  yean  was  capable  of  affording  to  a  pur- 
chaser who  had  a  defective  title  to  the  inheritance ; 
the  obtaining,  by  means  of  the  term,  the  possession 
of  the  land  for  so  many  years  could  be  regarded  as 
but  little  less  than  acquiring  the  inheritance. 

The  protection  afforded  by  the  assignment  of  a  term 
for  years  the  courts  of  law  were  bound  to  give,  and 
the  courts  of  equity  would  not  step  in  and  deprive  a 
person  who  haa  so  protected  himself,  of  the  advan- 
tage he  had  gained,  n  such  person  were  a  purchaser, 
mortgagor,  or  annuitant,  or  had  legitimately  and  fairly 
acquired  the  estate,  and  at  the  time  of  taking  the 
same  was  not  aware  of  the  existing  incumbrance  against 
which  he  is  desirous  of  protecting  himself,  by  means  of 
the  term ;  for  between  such  persons  the  courts  con- 
sider that  the  equity  is  equal,  and  whenever  that  is  the 
case,  the  parties  are  left  to  their  legal  title,  and  who- 
ever has  the  best  will  prevail  (Watk.  Conv.  by 
White,  5'. ). 

By  taking  an  assignment  of  a  term,  a  purchaser 
was  enabled  to  protect  hjmself  against  ail  incum- 
brances affecting  the  estate,  which  had  been  created, 
subsequent  to  the  creation  of  the  term,  and  of  which 
he  had  no  notice  at  the  time  of  his  purchasing  the 
reversion  or  inheritance.  There,  however,  is  one  in- 
cumbrance against  which  a  term  would  not  pre- 
vail, no  matter  whether  the  purchaser  had,  or  nad 
not,  notice  of  its  existence,  and  that  is  a  specialty 
debt  due  to  the  crown  (see  King  v.  Smith,  2  Sug. 
Vend,  and  Purch.  69). 

Although  the  example  I  have  given  yon  of 
the  advantage  gained  by  a  purchaser,  by  taking  an 
assignment  of  an  outstanding  term  for  years,  may 
impress  you  with  an  idea  that  a  term  for  years  was 
indeed  a  great  boon,  and  afforded  a  great  protection 
to  purchasers,  vet  such  protection  is  admitted  on  all 
hands  to  have  been  imperfect,  expensive,  liable  to  fail, 
and  liable  also  to  an  occasional  misuse  (preamble  to 
8  &  9  Vict,  c  112,  and  App.  to  Will.  Prin.  of  the  Law 
of  Real  Property,  page  1/).  But,  nevertheless,  a  term 
of  years  often  served  some  important  ends,  and  1  be- 
lieve I  may  say  that  the  most  eminent  conveyancers  of 
the  day  have  regretted  that  the  Legislature  interfered 
and  passed  an  act  to  render  the  assignment  of  satisfied 
terms  unnecessary. 

The  statute  making  satisfied  attendant  terms  to 
cease.— By  this  act  (the  8&  9  Vict,  c  112),  it  is 
enacted  that  every  satisfied  term  of  years  which,  either 
by  express  declaration,  or  by  construction  of  law, 
shall,  upon  the  31st  of  December,  1845,  be  attendant 
upon  the  inheritance  or  reversion  of  any  lands,  shall, 
on  that  day,  absolutely  cease  and  determine  as  to  the 
land,  upon  the  inheritance  or  reversion  whereof  such 
term  shall  be  attendant  as  aforesaid,  except  that  every 
such  term  of  years,  which  shall  be  so 'attendant  as 
aforesaid,  by  express  declaration,  although  hereby 
made  to  cease  and  determine,  shall  afford  to  every 
person  the  same  protection  against  every  incumbrance, 
charge,  estate,  right,  action,  suit,  claim,  and  demand, 
as  it  would  have  afforded  to  him,  if  it  had  continued 
to  subsist,  but  had  not  been  assigned  or  dealf  with 
after  the  said  31st  of  December,  1845,  and  shall,  for 
the  purpose  of  such  protection,  be  considered  in  every 
court  of  law  and  of  equity  to  be  a  subsisting  term 
(sect.  1).  And  that  every  term  of  years  now  sub- 
sisting, or  hereafter  to  be  created,  becoming  satisGed 


after  the  said  31st  of  December,  1845,  and  which, 
either  by  express  declaration  or  by  construction  of 
law,  shall,  aner  that  day,  become  attendant  upon 
the  inheritance  or  reversion  of  any  lands,  shall,  imme- 
diately upon  the  same  becoming  so  attendant,  abso- 
lutely cease  and  determine  as  to  the  land  upon  the 
inheritance  or  reversion  whereof  such  term  shall  oecome 
attendant,  as  aforesaid"  (sect.  2). 

Effect  of  the  statute.— The  effect  of  this  enact- 
ment is,  no  doubt,  to  put  an  end  to  the  assignment 
of  satisfied  terms  (Sug.  Real  Prop.  Stat.  288),  whe- 
ther they  were  so  upon  the  31st  day  of  December, 
1845,  or  have  subsequently  become  so  j  tor  you  will 
see  they  are  made  "  absolutely  to  cease  and  determine 
as  to  the  land,  upon  the  inheritance  or  reversion 
whereof  such  term  shall  be  attendant,  as  aforesaid." 
Such  is  the  language  of  both  sections  of  the  act  of 
Parliament ;  but  with  regard  to  the  terms  of  years  re- 
ferred to  in  the  first  section  of  the  act,  you  will  ob- 
serve that  an  exception  it-made,  it  being  declared 
that  "  every  such  term  of  vears  which  shall  be  so 
attendant,  as  aforesaid,  by  empress  declaration,  although 
hereby  made  to  cease  and  determine,  shall  afford  to 
every  perton  the  same  protection  against  every  in- 
cumbrance, charge,  estate,  right,  action,  suit,  claim, 
and  demand,  as  it  would  have  afforded  to  him  if  it  had 
continued  to  subsist,  but  had  not  been  assigned  or 
dealt  with  after  the  said  31st  day  of  December,  1845, 
and  shall,  for  the  purposes  of  such  protection,  be  con- 
sidered in  every  court  of  law  and  of  equity  to  be  a 
subsisting  term." 

What  is  and  what  is  not  a  satisfied  term  within  the 
meaning  of  this  act  of  Parliament,  seem  to  be  trouble* 
some  Questions ;  and  as  you  advance  in  your  studies  a 
perusal  of  the  arguments  and  judgments  in  the  cases 
of  Doe  d.  Cadwalader  v.  Price,  16  Mees.  and  Wels.  603, 
and  16  Law  Jour.  Kxc.  169;  Doe  d.  Hall  v.  Mouls- 
dale,  ibid,  1 69,  and  16  Mees.  and  Wels.  689 ;  and  Doe 
d.  Clay  and  others  v.  Jones,  13  Jurist,  824,  and  18 
Law  Jour.  Q.  B.  260,  will  be  attended  with  advantage. 

Whether  this  act  of  Parliament  be  one  of  those 
specimens  of  modern  legislation  which  of  late  years 
"have  made  confusion  worse  confounded,"  will  be 
proved  by  the  experience  of  time.  It  is  clear  that  the 
act  is  not  much  liked  by  the  profession,  and  that  it 
has  operated  injuriously  in  one  respect  I  will  now 
proceed  to  show. 

Effect  of  attendant  terms  on-  crown  debts  and 
wife's  dower.— I  have  before  stated  that  an  outstand- 
ing term  afforded  to  a  purchaser  a  protection  against 
all  incumbrances,  of  which  he  had  no  notice  at  the 
time  of  his  purchase.  There,  however,  was  one  ex- 
ception to  this  protection  in  the  case  of  a*  crown  debt, 
against  which  a  purchaser  could-  not  protect  himself, 
whether  he  had,  or  had  not,  notice  of  its  existence ; 
so,  on  the  other  hand,  there  is -one  incumbrance  which 
the  courts  have  allowed  the  purchaser  to  protect  him- 
self against,  although  at  the  time  of  his  purchase  he 
might  be  aware  of  its  existence,  and  that  is  the  dower 
of  the  vendor's  wife. 

You  have  before  seen,  that  a  woman  who  was  mar- 
ried before  the  year  1835,  upon  her  husband's  death, 
becomes  entitled  to  dower  out  of  all  the  estates  of 
which  her  husband  dies  seised  in  fee  simple  at  any 
time  during  the  coverture;  and  that  therefore  hit 
alienation  of  them,  without  his  wife's  concurrence, 
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would  be  no  bar  to  the  widow's  claim  to  dower.  The 
courts,  however,  held  that  if  a  term  of  years  created 
prior  to  the  right  of  dower  attaching  (that  is,  before 
marriage)  was  assigned  to  a  trustee  of  a  purchaser,  by 
the  husband's  direction,  the  dower  would  be  barred 
(vide  L.  S.  Mag.  36,  vol.  5) ;  but  a  mere  declaration, 
without  an  actual  assignment,  .would  be  of  no  avail 
(Maundrell  v.  Maundrell,  7  Ves.  jun.  567,  ib.  246). 
Now,  you  will  at  once  see  that  it  is  impossible  to .  get 
an  assignment  of  a  satisfied  term  of  years,  for  by  the 
act  such  a  term  is  made  "  absolutely  to  cease  and  de- 
termine;99 with  this  exception,  however,  that  where 
attendant  by  express  declaration,  although  made  to 
cease,  it  shall  afford  to  every  person  the  same  protec- 
tion against  every  incumbrance,  &c,  as  it  would  have 
afforded  to  him  if  it  had  continued  to  subsist,  but  had 
not  been  assigned,  or  dealt  with,  after  the  thirty-first 
December,  1845.  You  will  at  once  see,  that  as  with- 
out assignment  such  a  term  would  be  no  protection  to 
a  purchaser,  against  the  widow's  claim  to  dower ;  and 
as  by  the  act  die  term  is  made  to  afford  only  such  a 
protection  as  it  would  nave  afforded  if  it  had  not  been 
assigned  or  dealt  with,  after  the  31st  Dec,  1845,  that 
so  far  as  a  protection  against  the  dower  of  a  man  sell- 
ing after  that  date,  an  outstanding  term  of  years  is  no 
protection  at  all ;  and  that,  consequently,  the  wife  of 
such  a  vendor  must  join  with  him  in  the  conveyance 
to  pass  her  inchoate  right  to  dower  under  the  Act  for 
the  Abolition  of  Fines  and  Recoveries  (3  &  4  Will.  4, 
c.  74). 

I  have  dwelt  at  some  length  upon  the  subject  of  a 
term  of  years;  for  although  satisfied  terms  cannot  now 
be  assigned  or  dealt  with,  their  nature,  effect,  and 
operation  must  still  be  well  understood  by  the  con- 
veyancer; for  where  they  exist  (or  to  speak  more 
properly,  did  exist)  a  purchaser  is  entitled  to  call  upon 
his  vendor  to  show  in  whom  they  were  vested  at  the 
time  they  became  subject  to  the  operation  of  the  act 
(Dart's  Vend,  and  Pure.  136,  1st  edition). 

Estates  from  year  to  year. — So  much,  then,  for 
estates  for  years ;  *  few  words  upon  an  estate  from 
year  to  year,  and  1  will  conclude  my  remarks  upon 
this  division  of  my  subject.  A  tenancy  from  year  to 
year  may  be  raised  by  two  means,  first,  by  the  express 
agreement  of  the  parties,  either  parol  or  written  \  and 
secondly,  by  construction  or  operation  of  law.  Bui, 
however  created,  it  appears  to  partake  of  the  same 
Quality  as  a  term  of  years,  and  the  estate  so  held  will 
devolve  upon  the  tenant's  representatives,  who  are  en- 
titled to  receive,  and  must  give,  the  same  notice  to 
quit  as  the  original  lessee  was  entitled  to  receive  or 
bound  to  give,  prior  to  determining  the  tenancy 
(Doe  d.  Porter,  3  T.  R.  13,  and  see  Rex  v.  Stone,  6 
T.  R.  .298). 

Assignment  and  surrender  of  estates  from  year  to 
year. — Although  a  tenancy  from  year  to  year  may  be 
created  by  parol,  yet  it  cannot  be  assigned  or  surren- 
dered in  the  same  manner ;  for  an  assignment  of  it  is 
within  the  third  section  of  the  Statute  of  Frauds,  and 
till  within  a  recent  period  must  have  been  made  in 
writing,  or  take  place  by  act  and  operation  of  law ; 
and  now,  by  the  8  &  9  Vict.,  c.  106,  sec.  3,  must  be 
made  by  deed,  nor  can  such  an  estate  be  surrendered 
except  by  writing  (Doe  v.  Ridout,  5  Taunt  519),  or  by 
operation  of  law,  as  to  which  see  Whitehead  v.  Clifford, 
ibid.  518 :  Thomas  v.  Cook,  2  Barn,  and  Aid.  119. 


Difference  between  a  term  for  years  and  from  year 
to  year — Notice  to  quit. — There  is  this  difference  be- 
tween a  term  of  years  and  an  estate  from  year  to  year. 
The  former  is  for  a  definite  period,  and  can  continue 
no  longer;  but  an  estate  from  year  to  year  may  subsist 
for  an  indefinite  period.  It  is,  however,  determinable 
by  a  half  year's  notice  from  either  party,  requiring  the 
tenant,  or  offering,  on  his  part,  to  give  up  possession 
at  the  expiration  of  the  year,  computed  from  the  time 
when  the  tenancy  commenced ;  but  with  regard  to  this 
notice,  it  must  be  understood  that  it  is  requisite  only 
in  the  case  of  a  tenancy  from  year  to  year,  and  that 
the  mere  hiring  or  letting  of  the  use  for  one  year 
would  not  constitute  such  a  yearly  tenancy  as  would 
require  a  half  year's  notice  before  it  would  be  deter- 
mined, for  at  the  end  of  the  year  it  would  be  deter- 
mined by  effluxion  of  time.  This  half-year's  notice  is 
only  a  species  of  legal  incident  to  the  estate,  and  may 
be  controlled  by  the  express  agreement  of  the  parties ; 
and  any  other  notice  or  agreement  for  determination 
may  be  provided  for  by  the  parties  creating  the  estate 
as  a  three  months'  notice  expiring  at  any  quarter-day 
in  the  year,  or  expiring  at  any  period  of  the  year,  or 
the  like,  all  of  which  would  be  efficacious  in  determin- 
ing the  tenancy ;  but  where  a  shorter  or  longer  period 
than  the  six  months'  notice  is  provided  for,  and  there 
is  no  agreement  to  the  contrary,  the  notice  must  be  so 
given  that  it  will  expire  at  the  end  of  the  year,  com- 
puted from  the  time  when  the  tenancy  commenced ; 
and  it  will  be  well  for  you  to  remember  that  it  is  the 
mode  of  hiring,  and  not  the  arrangement  entered  into 
for  payment  of  the  rent,  that  constitutes  a  tenancy 
from  year  to  year;  and  that  consequently  the  letting 
and  hiring  a  house  at  j£20  per  annum,  payable  quar- 
terly, would  raise  a  tenancy  from  year  to  year,  and  not 
merely  from  quarter  to  quarter. 

I  have  observed  that  a  tenancy  from  year  to  Tear 
may  be  raised  by  construction  and  operation  of  law; 
how  this  takes  place  will  appear  from  the  r in  arks 
which  I  shall  now  proceed  to  make  upon  estates  a% 
will  and  estates  at  sufferance,  the  only  estates  remain* 
ing  for  our  consideration  (vide  vol.  5,  603). 

Estates  at  will. — An  estate  at  will  is  the  smallest 
estate  which  can  arise  by  the  agreement  of  the  parties 
(1  Watk.  Conv.  by  White,  1),  and  may  be  created  by 
express  agreement,  as  where  lands  and  tenements  are 
let  by  one  man  to  another,  to  have  and  to  hold  at  the 
will  of  the  lessor,  and  the  tenant  by  means  of  this 
lease  obtains,  possession,  2  Black.  Com.  144 ;  or 
secondly,  by  construction  and  operation  of  law,  as 
where  there  is  an  entry  with  the  consent  of  the  legal 
owner  of  the  land,  but  no  express  agreement  or  con- 
veyance which  will  confer  a  legal  interest,  as  when  one 
enters  under  a  feoffment  where  there  is  no  livery  of 
seisin  (4  Byth.  Conv.  114),  or  where  one  having  con- 
tracted for  the  purchase  or  lease  of  an  estate  entered 
before  the  conveyance  or  lease  is  completed,  and  a 
mortgagor  and  a  cestui  que  trust,  when  in  possession 
of  estates,  are  respectively  tenants  at  will  to  their 
mortgagees  or  trustees  (Watk.  Conv.  12). 

Transfer,  transmission,  and  determination  of  estates 
at  will. — An  estate  at  will  cannot  be  transferred  to 
another,  for  such  transfer  would  amount  to  a  determi- 
nation of  the  will  of  the  tenant  to  hold  the  estate, 
which  would  at  once  cease;  it  is  not  transmissible  to 
;  the  tenant's  representatives,  for  by  the  death  of  either 
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the  lessor  or  lessee  the  estate  is  determined;  and 
during  its  continuance  it  is  in  the  power  of  either  the 
landlord  or  tenant  to  determine  the  estate  at  his  own 
pleasure;  subject,  however,  to  the  tenant's  right  of 
emblements  (unless  he  be  a  mortgagor  in  possession, 
in  which  case,  as  against  his  mortgagee,  he  would  be 
entitled  to  no  emblements  (Watk.  by  White,  note  15), 
in  the  case  of  a  determination  by  the  landlord,  and  to 
the  landlord's  right  to  rent  up  to  the  end  of  the  cur- 
rent quarter  or  half  year,  as  may  be  reserved,  in  case 
of  determination  by  the  tenant  (2  Black.  Com.  146). 

But  although  a  tenant  at  will  cannot  transfer  his 
estate  to  another,  yet  it  would  seem  that  he  can  create 
a  tenancy  at  will  against  himself.  This  was  held  in 
the  case  of  Doe  dem.  Carter,  9  Adol.  and  Ell.  N.  S.  863. 

Tenancy  at  will  construed  to  be  tenancy  from  year 
to  year.-- But,  of  late  years,  the  courts  of  law  have 
not  been  in  favour  of  raising  a  constructive  estate  at 
will ;  they  have  not  only  gone  so  far  as  to  say  that  the 
estates  at  will  created  by  the  Statutes  of  Frauds  are 
not  such  estates,  but  are  estates  from  year  to  year; 
but  of  late  years  they  have  invariably  held  (where 
there  was  no  express  agreement  to  the  contrary)  that 
the  payment  by  and  acceptance  of  rent  from  a  tenant 
at  will  converts  his  estate  into  a  tenancy  from  year  to 
year.  But  it  must  be  understood  that  the  courts  will 
never  raise  a  constructive  tenancy  from  year  to  year  by 
implication,  if  the  creation  of  such  a  tenancy  would 
work  a  forfeiture,  for  it  is  an  invariable  rule  that  the 
mere  construction  of  law  works  no  injury  (Watk. 
Conv.  12). 

Tenancy  at  sufferance. — A  tenancy  at  sufferance  is 
a  creature  of  the  law,  and  not  of  the  parties  ;  it  arises 
where  one  comes  into  possession  of  lands  by  lawful 
title,  but  keeps  it  afterwards  without  any  title  at  all ; 
as  if  I  granted  a  lease  to  you  for  seven  years,  and  at 
the  end  of  the  seven  years  you  continued  in  posses- 
sion, you  would  be  a  tenant  at  sufferance.  This  estate, 
however,  is  determinable  by  the  true  owner  whenever 
he  chooses  to  make  an  actual  entry  on  the  lands,  and 
oust  the  tenant;  and  from  its  very  nature  cannot  be 
the  subject  of  a  conveyance  or  transmission  to  a  man's 
representatives  (Watk.  Conv.  by  White,  24).  The  4 
Geo.  2,  c.  28,  and  11  Geo.  2,  c.  19,  impose  certain 
penalties,  under  certain  circumstances,  upon  tenants  at 
sufferance,  which,  however,  I  need  not  particularise 
here,  but  consider  it  advisable  to  mention,  as  a  perusal 
of  these  statutes  may  be  attended  with  advantage  to 
you  in  after  years. 

Like  an  estate  at  will,  an  estate  at  sufferance  may 
be  converted  by  payment  of  rent  into  a  tenancy  from 
year  to  year ;  and  in  conclusion  I  may  here  add,  that 
as  against  the  Crown  this  estate  can  never  arise,  for  if  a 
tenant  of  the  Queen  should  hold  over  after  the  expira- 
tion of  his  term  he  would  be  considered  as  an  intruder, 
and  not  treated  as  a  tenant  at  sufferance*         J.  B. 

The  Divorce  Bill.— This  bill  has  been  read  a 
second  time  in  the  Lords.  It  vests  the  right  of  grant- 
ing divorces  a  vinculo  matrimonii  in  a  Court  of  Divorce, 
consisting  of  the  Lord  Chancellor,  the  Chief  Justice 
of  the  Queen'a  Bench,  the  Master  of  the  Rolls,  and 
two  other,  persons  to  be  named  by  her  Majesty,— with 
an  appeal  to  the  Lords.  Divorces  a  mensd  et  thoro1 
are  to  be  granted  by  the  Court  of  Chancery. 


EXAMINATION  QUESTIONS. 
Trinity  Term,  1854. 


COMMON   LAW. 

1.  State  what  actions  at  Common  Law  are  founded 
in  contract,  and  what  on  tort ;  adding  whether  they 
are  respectively  local  or  transitory.  2.  Suppose  the 
cause  of  action  to  amount  to  an  indictable  offence,  is 
a  civil  action  maintainable?  3.  If  a  man  marry  a 
woman  to  whom  he  is  indebted,  and  to  whom  he  has 
given  a  security  for  the  debt,  what  becomes  of  the 
debt  and  of  the  security ;  and  how  can  this  be  pre- 
vented ?  4.  When  an  action  of  contract  is  brought 
against  one  only  of  several  partners,  what  step  ought 
the  defendant  to  take,  and  what  forms  are  required? 
5.  Before  what  hour  must  service  of  pleadings,  notices, 
summonses,  orders,  rules,  and  other  proceedings  be 
made,  to  prevent  the  service  being  deemed  as  made  on 
the  follotoinp  day?  6.  Where  an  attorney  who  has 
given  an  undertaking  to  enter  an  appearance  has  not 
appeared  in  pursuance  of  his  indertaking,  what  will 
be  the  consequence  ?  7-  When  must  an  application 
be  made  to  compel  a  plaintiff  to  give  security  for 
costs  (in  ordinary  cases)?  8.  After  a  delay  of  pro- 
ceedings for  one  year,  what  notice  most  now  be  given 
by  a  party  who  desires  to  proceed?  9.  Where  a  sum- 
mons is  applied  for  to  set  aside  proceedings  for  irregu- 
larity, what  must  be  stated  therein  ?  10.  In  order  to 
change  a  venue  what  is  it  now  necessary  to  obtain  ? 
11.  Within  what  time  must  a  party  called  upon  by 
notice  to  admit  documents,  either  admit  or  refuse  to 
admit  ?  12.  If  a  new  trial  be  granted  without  an^ 
mention  of  costs  in  the  rule,  what  is  the  doctrine  as  to 
the  costs  of  the  first  trial  ?  13.  Where  a  plaintiff  or 
defendant  has  obtained  a  verdict,  or  a  plaintiff  has 
been  nonsuited,  within  what  time  may  judgment  now 
be  signed  and  execution  issued  (unless  otherwise 
ordered)  ?  14.  What  is  the  usual  mode  of  submitting 
a  question  to  arbitration?  15.  When  a  party  gives  a 
warrant  of  attorney,  by  whom  must  it  be  attested,  and 
what  must  the  attestation  state  ? 

conveyancing. 
1.  What  are  the  denominations  and  qualities  of 
estates  in  land  leas  than  fee  simple?  State  them 
severally.  2.  What  words  will  create  or  pass  a  fee 
simple  estate  in  a  will  or  deed  respectively?  And  aa 
to  a  will,  what  difference  in  this  respect  is  made  by  the 
statute  for  the  amendment  of  the  law  aa  to  wills  ?  3. 
An  estate  is  limited  to  the  use  of  A.  for  life,  and  after 
his  death  to  the  use  of  the  heirs  of  his  body.  What 
estate  does  A.  take  ?  4.  What  do  you  understand  by 
the  doctrine  of  estoppel?  5.  When  were  fines  and 
recoveries  abolished,  and  how  may  an  entail  be  barred 
at  this  day,  1st,  by  tenant  in  tail  in  possession— 2nd, 
by  tenant  in  tail  in  remainder?  o.  What  are  the 
usual  powers  of  a  tenant  for  life  over  the  estate  ?  7. 
Do  estates  held  in  joint  tenancy,  tenancy  in  common 
and  in  coparcenary,  differ  in  any,  and  what,  essential 
particulars  ?  8.  As  the  law  now  stands,  are  trustees 
to  preserve  contingent  remainders  necessary?  Ex- 
plain their  use  in  settlements.  9.  A  feoffment  made 
to  A.  and  his  heirs,  to  the  use  of  B.  and  his  heirs,  in 
trust  for  C.  and  his  heirs ;  explain  the  operation  of 
the  Statute  of  Uses' in  the  above  limitation.     10. 
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When  is  real  estate  considered  as  personal,  and  per- 
sonal as  real?  11.  In  what  cases,  and  in  favour  of 
what  persons,  are  bonds  or  covenants  to  resign  a 
living  legal?  12.  Explain  the  origin  of  copyholds, 
and  by  what  statute  was  the  further  creation  of 
manors  prohibited?  13.  What  is  the  difference  be- 
tween a  jointure  and  a  dower,  and  how  is  the  former 
constituted,  and  how  does  the  latter  arise  ?  14.  Show 
the  outline  of  an  ordinary  farming  lease  for  seven 
years.  15.  Give  the  outline  of  an  ordinary  lease  for 
twenty-one  years  of  a  private  house  in  London. 

EQUITY. 

1.  A.  contracts,  in  writing,  to  sell  an  estate  to  B., 
and  afterwards  refuses  to  convey.  What  remedy  has 
D.  in  a  Court  of  Equity  ?  2.  Will  a  Court  of  Equity, 
in  any,  and  what  cases,  give  any,  and  what  relief, 
where  a  contract  for  sale  of  land  has  not  been  reduced 
to  writing  ?  3..  State  generally  the  practice  in  Equity 
in  presenting,  serving,  and  bringing  to  a  hearing,  a 
petition  in  a  cause.  4.  State  the  different  models  in 
which  evidence  may  be  jiven  in  support  of  a  bill  in 
Equity.  5.  In  what  cases  will  a  Court  of  Equity 
grant  an  injunction,  and  what  is  ^he  effect  of  an  in- 
junction? 6.  A.  obtains  a  conveyance  of  an  estate 
from  B.  by  fraud,  and  A.  sells  and  conveys  the  estate 
to  C.  Under  what  circumstances  will  a  Court  of 
Equity  give  B.  any,  and  what,  relief?  7*  Will  a 
Court  of  Equity  relieve  against  acts  performed  under 
mistaken  notions  of  law?  8.  State  the  different 
modes  of  defence  to  a  bill  in  Equity.  9.  By  what 
summary  process  can  a  creditor  of  a  deceased  person 
procure  the  administration  of  his  real  and  personal 
estate?  10.  Can  a  Court  of  Equity  in  a  foreclosure 
suit  direct  a  sale  of  the  mortgaged  estates  ?  11.  Can 
a  Court  of  Equity  in  a  bill  by  a  mortgagee  for 
sale  of  the  mortgaged  estates  decree  a  foreclosure? 
12.  A  trustee  has  money  in  his  hands  for  the  benefit 
of  a  widow  for  life,  and  afterwards  of  her  children.  By 
what  summary  proceedings  may  he  effectually  relieve 
himself  of  the  trust?  13.  A  Court  of  Equity  will 
restrain  a  tenant  for  life,  without  impeachment  of 
.  waste,  from  committing  some  kinds  of  waste.  What 
are  they?  14.  What  is  the  nature  and  effect  of  a  bill 
of  interpleader?  15.  How  may  a  decree  of  a  Court 
of  Equity  for  payment  of  money,  and  for  conveying 
an  estate  respectively,  be  enforced  ? 

BANKBUPTCY. 

1.  What  description  of  persons  are  liable  to  become 
bankrupt,  and  liable  to  the  Bankrupt  Laws  as  such  ? 
2.  Are  there  any,  and  if  any,  what  eases  in  which  pro- 
perty in  the  possession  of  the  bankrupt,  at  the  time 
of  his  bankruptcy,  does  not  pass  to  his  assignees? 
State  instances.  3.  In  what  case,  and  under  what  cir- 
cumstances, would  an  assignment,  made  by  a  trader, 
be  an  act  of  bankruptcy?  State  the  cases,  and  the 
circumstances  to  be  attended  to  when  considering  such 
a  question.  4.  When  an  assignment,  made  by  a 
trader,  is  held  to  be  an  act  of  bankruptcy,  what  will 
be  the  effect  of  it,  and  in  what,  if  any,  case  will  it  be 
upheld?  5.  State  the  particular  cases  in  which  goods 
of  the  bankrupt,  seised  by  one  of  his  creditors  under 
ail  execution,  can  be  held  by  the  creditor  or  sheriff? 
6V  If  a  trader  at  the  time  of  his  bankruptcy  be  pos- 
sessed of  leasehold  property,  subject  to  a  rent,  what 
will  be  the  consequence  of  the  bankruptcy  as  regards 


the  liabilities  and  rights  under  the  lease  ?  7.  If  the 
assignees  desire  to  obtain  for  the  bankrupt's  estate 
the  value  of  leasehold  premises  belonging  to*  the 
bankrupt,  what  course  should  they  pursue  so  as  to 
attain  tnat  end  without  making  themselves  liable  as 
assignees  of  the  lease  ?  8.  Arc  there  any,  and  if  any, 
what,  cases  in  which  payments  or  transfers  made  by  a 
trader  before  the  filing  the  petition  for  adjudication 
can  be  set  aside,  or  the  money  or  property  recovered 
for  the  benefit  of  the  estate?  9.  What  steps  are  ne- 
cessary in  order  to  vest  the  trader's  property  in  his  as- 
signees under  the  bankruptcy?  10.  Are  there  any 
means  other  than  a  bankruptcy  by  which  a  trader  can 
get  discharged  from  his  debts?  11.  What  are  the 
consequence*  of  a  petitioning  creditor  compounding 
with  the  trader  after  filing  the  petition  for  adjudication 
on  bankruptcy?  12.  Can  a  bankruptcy  once  opened 
be  compromised,  and  the  proceedings  stayed  by  con- 
sent ?  State  the  instances  and  mode  of  proceeding. 
13.  If  a  bankrupt  wishes  to  dispute  the  bankruptcy, 
within  what  time  must  he  do  so,  and  what  are  the 
steps  to  be  pursued?  14.  By  whom,  or  by  what  au- 
thority, is. the  certificate  of  conformity  granted?  15. 
At  what  stage  of  the  proceedings  can  the  certificate 
of  conformity  be  obtained? 

CRIMINAL   LAW. 

1.  Over  what  places  does  the  jurisdiction  of  the 
Central  Criminal  Court  extend  ?    2.  What  is  a  writ  of 

Srocedendo  r  3.  What  is  a  certiorari  ?  4.  State  the 
ifferent  modes  of  proceeding  in  criminal  cases.  5. 
Define  the  offence  of  embezzlement.  G.  What  is  the 
nature  of  a  writ  of  quo  warranto,  and  how  is  it  ob- 
tained? 7.  What  is  the  highest  court  of  criminal 
judicature?  8.  By  what  mode  con  the  proceedings 
under  on  indictment  be  stopped  against  the  will  of  the 
prosecutor  ?  9.  Explain  the  nature  of  a  writ  of  man- 
damus. 10.  Explain  the  nature  of  a  writ  of  habeas 
corpus,  and  how  it  is  to  be  obtained.  11.  How  many 
witnesses  are  necessary  to  prove  an  offence,  and  is  there 
any  difference  in  this  respect  in  the  nature  of  the  of- 
fence to  be  proved  ?  12.  What  is  the  effect  of  a  par- 
don by  the  Crown  ? .  13.  In  what  mode,  and  in  what 
cases,  may  articles  of  the  peace  be  exhibited?  14. 
Can  a  warrant  for  the  apprehension  of  an  offender.be 
in  any  case  executed  on  a  Sunday?  16.  Can  the  at- 
tendance of  a  witness  resident  in  Scotland  or  Ireland 
be  compelled  to  attend  a  trial  in  England? 


EXAMINATION  ANSWERS. 

COMMON   LAW. 

I.  Actions  for  contracts  and  for  torts — Local  and 
transitory. — Personal  actions  are  either  ex  contract* 
or  ex  delicto :  the  actions  of  the  former  sort  are  for 
breach  of  contract,  those  of  the  latter  kind  are  for 
wrongs  unconnected  with  contract.  The  actions  upon 
contracts  are  account,  assumpsit,  debt,  and  covenant. 
The  action  of  annuity  has  fallen  into  disuse.  A  scire 
facias  is  also  classed  as  an  action  upon  contract,  which 
must  be  upon  the  notion  that  a  judgment  is  a  contract 
of  record,  though  it  is  obvious  that  the  judgment  may 
have  been  given  in  an  action  of  tort.  The  actions  foi 
tort  are  case,  replevin,  trespass,  and  trover.  The  ac- 
tion of  detinue  is  sometimes  classed  with  actions  upon 
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contract,  and  at  other  time*  as  founded  on  tort ;  and  it 
might  even  before  the  late  Procedure  Act  have  been 
joined  with  a  count  in  debt.  Actions  are  said  to  be 
either  local  or  transitory—as  a  general  rule  all  per- 
sonal actions  are  transitory;  the  exceptions  are  actions 
of  trespass  quare  clausum  /regit,  and  of  debt  and 
covenant  on  the  privity  ot  estate  existing  between  the 
parties  (Selw.  Nisi  Prius,  pp.  517,  6*23,  1325,  11th 
edit.;  Bacon's  Abr.  tit  "Actions  Local  and  Tran- 
sitory"). By  the  venue  being  local  is  meant,  that  the 
venue  mentioned  in  the  declaration  and  from  which  the 
jury  is  to  be  summoned  must  be  that  of  the  county 
where  the  closes  to  which  the  trespass  was  done,  or 
the  premises  in  respect  of  which  the  action  of  debt  or 
covenant  is  brought,  are  situate.  As  by  the  Common 
Law  Procedure  Act,  causes  of  action  of  whatever  kind, 
except  replevin  and  ejectment,  may  be  joined  in  the 
same  action,  it  is  provided  (sec.  41)  that  where  two  or 
more  of  the  causes  of  action  so  joined  are  local,  and 
arise  in  different  counties,  the  venue  may  be  laid  in 
tit  her  of  such  counties. 

II.  Action  for  indictable  offence.— With  respect  to 
civil  proceedings  for  a  cause  of  action  amounting  to 
an  indictable  offence,  a  distinction  is  to  be  observed 
between  misdemeanors  and  felonies.  In  misdemeanors 
the  party  injured  has,  in  general,  the  option  of  bring- 
ing an  action  or  preferring  an  indictment  (6  East  ft. 
168 ;  2  Mau.  and  Selw.  80.)  In  every  case  of  felony 
and  treason  the  civil  remedy  is  entirely  suspended  (at 
least  as  against  the  offender  or  any  guilty  receiver), 
until  the  party  injured  has  performed  his  duty  to  so- 
ciety by  an  endeavour  to  bring  the  offender  to  justice, 
and,  indeed,  if  he  agree  to  a  compromise,  he  in  general 
renders  himself  liable  to  be  indicted  for  the  offence. 
The  civil  right,  however,  is  neither  merged  nor  de- 
stroyed ;  for  after  the  party  on  whom  suspicion  was 
fixed  has  been  convicted  or  acquitted  without  collusion, 
the  party  injured  may  support  an  action  for  the  same 
cause  as  that  on  which  the  criminal  prosecution  was 
founded  (4  Black.  Com.  363;  Chit.  Crim.  Law,  5). 
And  where  a  thief,  or  other  person  receiving  the  goods 
from  him,  sells  the  (roods  stolen  in  market  overt,  the 
owner  may  recover  them  from  such  a  vendee  (Scatter- 
good  v.  Sylvester,  14  Jur.  977 ;  S.  C.  19  Law  Journ., 
N .  S.,  Q.  B.  447).  And  of  course  the  merely  pawning 
the  goods  mil  not  prevent  the  owner  from  recovering; 
for  in  cases  of  pledges,  it  seems  that  where  the  pledgor 
has  no  title,  the  pledgee  is  bound  to  return  the  pledge 
to  the  true  owner  (see  Cheesman  v.  Excell,  20  Law 
Journ.,  N.  S.,  Exch.  209 ;  but  see  White  v.  Garden, 
15  Jur.  631).  The  owner  may,  instead  of  bringing  an 
action,  have  an  order  for  restitution  under  the  7  &  8 
Geo.  4,  r.  29,  a.  67  (see  hereon  2  Steph.  Com.  64,  and 
n.  k.  j  4  Id.  464,  2nd  edit.)  After  such  a  sale  the 
owner  could  not  re-take  them  of  his  own  mere  motion 
(4  Steph.  Com.  464,  note).  Wc  may  observe  that  the 
doctrine,  that  in  cases  of  felony  the  civil  remedy  is 
suspended  until  the  felon  has  been  prosecuted,  is  con- 
fined to  actions  against  the  felon,  or,  perhaps,  against 
the  guilty  receiver,  and  does  nor  extend  to  the  case  of 
an  innocent  receiver,  unless,  perhaps,  where  the  felon 
is  a  necessary  party  to  the  action.  (White  v.  Spetti- 
guc,  13  Mees.  and  Wels.  603 ;  S.  C  1  Car.  and  Kirw. 
§73 ;  14  Law  Journ.,  N.  S.,  Exch.  99 ;  9  Jur.  70). 
Where  it  is  said  that  the  owner  of  the  goods  may  bring 
an  action  against  the  felon  after  conviction,  it  must  be 


understood  of  a  case  where  the  felon  hat  received  a 
pardon,  &c.  (See  4  Steph.  Com.  464,  r.v  2nd  edit. ;  4 
Black.  Com.  363;  Horwood  v.  Smith,  2  Term  Rep. 
760). 

III.  Man  marrying  his  creditor.— Where  a  man 
marries  his  creditor,  the  effect,  at  law,  is  to  extin- 
guish the  debt,  and  also  the  right  of  action  on  any 
security  for  it :  and  an  action  suspended  for  an  hour 
is  gone  for  ever  (Co.  Litt.  264  b. ;  Ford  v.  Beech,  12 
Jurist,  312).  This  is  to  be  confined  to  debts  and  se- 
curities payable  during' die  coverture,  for  where  a 
man,  in  contemplation  of  a  marriage  with  a  woman, 
and  as  a  settlement  upon  her,  gives  her  a  bond,  or 
other  obligation,  for  the  payment  of  a  sum  of  money 
after  his  death,  it  will  be  good  to  the  wife  even  at  law ; 
for  the  right  it  gives  not  being  to  take  effect  until  a 
period  which  must  arrive  after  the  expiration  of  the 
coverture,  is  no  way  inconsistent  with  the  law  in  re- 
gard to  the  effect  of  marriage  during  coverture  (Gage 
v.  Acton,  1  Raym.  517;  Milbourne  v.  Ewart,  5  Term 
Rep*381 ).  And  in  equity,  the  marriage  would  not  be 
allowed  to  operate  as  a  release  of  an  ordinary  debt 
or  security,  though  payable  before,  or  during  the  co- 
verture (Carnell  v.  Buckle,  2  P.  Will.  243;  Bell's 
Husband  and  Wife,  13).  If  it  is  desired  to  keep  the 
legal  right  alive  and  enforceable  during  the  marriage,  a 
bond  or  covenant  should  be  taken  from  the  husband 
payable  to  a  party  as  a  trustee  for  the  wife. 

IV.  Suing  one  of  several  partners.— if  one  of  se- 
veral partners  be  sued  alone,  ne  should  plead  the  non- 
joinder of  his  co-partners  in  abatement.  Formerly, 
it  appears  that  the  plaintiff  might  have  been  nonsuited 
in  such  a  case,  but  in  Lord  Mansfield's  time  the  reason- 
able course  was  adopted,  that  the  defendant  must  take 
advantage  of  the  non-joinder  by  plea  in  abatement, 
and  in  that  way  only  (Rice  v.  Snute,  5  Burr*  2011 ; 
Selw.  N.  P.  1148,1 1th  edit.).  By  the  3  &  4  Will. 
4,  c.  42,  s.  8,  the  plea  must  state  that  the  person  not 
joined  as  a  defendant  is  resident  within  the  jurisdic- 
tion of  the  court,  and  such  plea  must  be  verified  by 
affidavit,  stating  also  the  place  of  residence  of  such 
person.  . 

V.  Service  of  proceedings. — By  Reg.  Gen.  Hil. 
Term,  1863,  pi.  164,  the  service  of  pleadings,  notices, 
summonses,  orders,  rules,  and  other  proceedings,  must 
be  made  before  seven  o'clock  p.m.,  otherwise  the  ser- 
vice will  be  deemed  to  be  made  on  the  following  day. 

VI.  Attorney* s  undertaking  to  appear. — Where  an 
attorney  has  failed  to  enter  an  appearance,  according 
to  his  undertaking,  he  will  be  liable  to  an  attachment 
(Rule  Hil.  Term,  1853,  pi.  3). 

VII.  Security  for  costs — Time  for.— In  general  an 
application  that  the  plaintiff  may  jjive  security  for 
costs,  must  be  made  before  issue  is  joined  in  the 
cause  (Rule  Hil.  Term,  1853,  pi.  22).  But  if  the 
defendant,  before  issue  joined,  was  not  aware  of  the 
plaintiff's  residing  abroad,  or  other  ground  of  applying 
lor  security  for  costs,  he  may  make  the  application 
after  issue  joined,  provided  he  do  so  promptly,  and 
before  taking  any  step  in  the  cause  after  becoming 
aware  of  the  circumstance  entitling  him  to  security 
(Wainwright  v.  Bland,  4  Dowl.  647 ;  Doe  v.  Broad,  1 
Dowl.  N.  S.  857). 

VIII.  Delay  for  a  year. — Where  no  proceedings 
have  been  taken  for  a  whole  year  in  a  cause,  the 
party  wishing  to  proceed  must  give  his  opponent  a 
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calendar  month's  notice  of  hi*  intention  to  proceed 
(Rule  Hil.  Term,  1863,  pi.  176). 

IX.  Setting  aside  proceedings  for  irregularity, — 
A  summon*  to  set  aside  proceedings  for  irregularity, 
mutt  specify  the  several  objections  intended  to  be  in- 
sisted on  (Rule  Hil.  Term,  1853,  pL  136. 

X.  Changing  venae. — No  venue  can  be  changed 
without  the  special  order  of  the  court,  or  of  a  judge, 
unless  by  the  consent  of  the  parties.  The  former 
practice  of  drawing  up  a  rule  upon  the  mere  produc- 
tion of  an  affidavit  is  thus  abolished  (Rule  Hit.  Term, 
1854,  pi-  18.  See  De  Rothschild  v.  Shelston,  8  Exch. 
Rep.  503;  Ramsden  v.  Skipp,  17  Jur.  507*.  8.  C.  20 
Law  Journ.  C.  P.  186;  Chilee  v.  Bradley,  18  Jur. 
177). 

XI.  Admission  of  documents  on  notice.  —  A  party 
called  on  by  notice  to  admit  documents  must  either 
admit  or  refuse  to  admit  them  within  forty-eight 
hours  from  the  hour  given  for  such  inspection; 
such  at  least  is  the  time  mentioned  in  the  form  of  no- 
tice given  in  Rules  Hil.  Term,  1853,  pi.  29 f,  but  no 
doubt  tfee  party  called  on  might  admit  the  documents 
after  that  time,  and  so  save  the  expense  thereafter  to 
be  incurred  in  proving  the  documents. 

XII.  Costs  of  new  trial. — Where  a  new  trial  is 
granted,  without  any  mention  of  costs  in  the  rule, 
should  the  party  obtaining  it  be  successful  on  the 
second  trial,  ne  will  not  be  entitled  to  the  costs  of  the 
rule  or  the  former  trial,  nor  will  the  other  party, 
though  successful  on  both  trials  (Rule  Hil.  Term, 
1853,  pL  54 ;  1  Chitty's  Archb.  Pract.  1344,  8th 
edit.) 

XIII.  Judgment  and  execution  after  verdict— lu 
the  case  of  a  verdict,  or  a  nonsuit,  in  or  out  of  term, 
judgment  maybe  signed  and  execution  issued  in  four- 
teen days,  unless  an  execution  be  ordered  to  issue  at 
an  earlier  or  later  period  (15  &  16  Vict.  c.  76,  s.  120; 
Rule  Hil.  Term,  1853,  pi  57.) 

XIV.  Arbitration. — Where  there  is  no  action  pend- 
ing, parties  frequently  submit  their  differences  to  arbi- 
tration by  an  agreement  or  bond,  bavins;  a  clause 
empowering  either  party  to  make  the  submission  a 
rule  of -court;  where  there  is  an  action  pending,  the 
reference  is  by  judge's  order,  or  sometimes  by  rule  of 
court ;  and  where  the  reference  is  made  at  the  trial, 
it  is  by  order  of  Nisi  Prius,  as  it  is  termed  (See  Key,' 
div.  "  Common  Law,"  pp.  19,  20,  3rd  edit.) 

XV.  Warrant  of  Attorney. — A  warrant  of  attorney 
(as  also  a  cognovit)  must  be  executed  in  the  presence 
of  an  attorney  expressly  named  by,  and  attending  on 
behalf  of,  the  defendant,  to  inform  him  of  the  nature 
and  effect  of  the  instrument ;  and  the  attestation  must 
state  that  the  witness  is  attorney  for  the  party  execut- 
ing the  instrument,  and  that  he  subscribes  his  name 
as  a  witness  thereto  as  such  attorney  <  I  &  2  Vict.  c. 
110,  s.  9%) 

CONVEYANCING. 

I.  Estates  less  than  fee  iimpk.— ■Estates  less  than 
a  fee  simple  are  denominated  1 ,  estates  tail,  which,  if 
the  entail  be  not  barred,  will  cease  on  the  determina- 
tion of  the  donee's  issue ;  2,  estates  for  life,  which 
are  either  for  the  life  of  the  lessee  or  of  the  lessor,  or 
of  some  other  person,  and  these  are,  of  'course,  deter- 
minable bvj  the  death  of  the  person  whose  name  is 
mentioned  in  the  deed  or  will ;  these  are  freeholds ; 
those  which  follow  are  lest  than  freeholds,  and  are 


called  chattel  interests;  3,  estates  for  terms  of  years, 
which  have  a  determinate  period  of  duration  fixed, 
and  on  the  death  of  the  lessee  the  estate  goes  to  his 
personal  representatives  for  the  residue  of  the  term 
(Burton's  Comp.  pi.  16—18 ;  Hayes'  Convey.  496, 
6th  edit ;  20  Law  Tim.  Rep.  112.) 

II.  Words  to  pass  a  fee  simple.— In  order  to  creafc 
or  pass  a  fee  simple  in  a  deed,  there  must  (in  general, 
see  Co.  Litt.  9  b)  be  the  words  "his  heirs ;,r  whilst 
these  words  in  a  will  were  never  required,  and  now  by 
the  1  Vict.  26,  s.  28,  a  devise  without  any  words  of 
limitation  will  pass  a  fee  simple  (if  the  devisor  had 
such  an  estate),  unless  an  intention  to  the  contrary 
appear  by  the  will  (Key,  div.  "  Conveyancing,"  p.  13/, 
3rd  edit. ;  1  Steph.  Com.  574,  2nd  edit.;  Burton's 
Comp.  pi.  283—292.) 

III.— Limitation  to  A.9  and  after  death  to  heirs  of 
his  body.— On  a  limitation  to  the  use  of  A.  for  life, 
and  after  his  death  to  the  use  of  the  heirs  of  his  body, 
A.,  notwithstanding  the  express  limitation  of  the  use 
to  him  for  his  life,  takes  an  estate  tail,  under  the  rule 
in  Shelley's  case,  by  which,  wherever  an  estate  for  life 
is  given,  and  by  the  same  instrument  an  ulterior  estate 
is  limited  to  the  heirs  or  heirs  of  the  body  of  the  same 
person,  this  ulterior  estate  vests  in  that  person  himself 
in  the  same  manner  as  if  it  had  been  expressly  given 
to  him  and  his  heirs  or  heirs  of  his  body.  (Burt. 
Comp.  pi.  339,  653;  1  Steph.  Com.  407,  2nd  edit. ; 
see  Coape  v.  Arnold,  and  Arnold  v.  Coape,  IS  Jurist, 
506.)  %     t      . 

IV.  Estoppel— The  doctrine  of  estoppel  taken  m 
a  general  sense  is,  that  a  person  who  has,  bv  his  words 
or  conduct,  wilfully  caused  another  to  believe  in  the 
existence  of  a  certain  state  of  things,  and  induced  him 
to  act  on  that  belief  so  as  to  alter  his  own  position, 
shall  be  precluded  from  averring  against  the  latter  a 
different  state  of  things  as  existing  at -the  same  time 
(per  Lord  Denman,  C.  J.,  6  Adol.  and  Ellis,  475; 
Co.  Litt.  352  a,  note ;  2  Adol.  and  Ellis,  291 ;  14 
Jurist,  741;  Key,  div.  "  Conveyancing,"  p.  115,  3rd 
edit ).  This  doctrine  is  frequently  applied  to  leases, 
and  it  is  held,  that  if  a  person  execute  an  indenture 
purporting  to  demise,  for  any  term,  lands  in  which  he 
has,  in  fact,  no  estate  whatever,  or  no  estate  by  a  good 
legal  title,  and  the  want  of  estate  does  not  appear 
upon  the  instrument,  the  lease  will  operate  upon  any 
interest  which  he  may  afterwards  acquire  in  the  same 
lands  during  the  continuance  of  the  term.  But  if 
any  valid  interest,  however  short  of  that  pretended, 
actually  pass  from  the  lessor,  there  can  be  no  estoppel 
against  him.  (Burton's  Comp.  pi.  850;  10  Jurist, 
280:  20  Law  Tim.  Rep.  277;  Greenaway  v.  Hart, 
18  Jurist,  449;  8.  C.  23  Law  Tim.  Rep.  174). 

V.  Fines— Barring  estates  tail— Fines  and  re- 
coveries were  abolished  by  the  3  &  4  Will.  4,  c.  27, 
which  was  passed  in  1833,  and  came  into  operation  on 
the  1st  day  of  January,  1834.  A  tenant  in  tail,  in 
possession  (there  being  no  protector,)  may  dispose  of 
his  lands  as  against  all  persons  claiming  the  land  bv 
force  of  the  entail,  and  all  others  entitled  in  remain- 
der, reversion,  or  expectancy,  except  as  to  any  estate 
prior  to  his  own,  bv  any  of  the  modes  of  assurance 
(except  a  will),  by  which  a  tenant  in  fee  simple  could 
alien ;  but  the  assurance  must  be  evidenced  bv  a  deed, 
which  must  be  enrolled  in  Chancery  within  six  calen- 
dar months.    But  no  disposition  by  contract,  even 
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though  for  a  valuable  consideration,  and  evidenced 
by  a  deed,  is  of  any  force.  Where  the  tenant  in  tail 
is  a  married  woman,  her  husband  must  concur  in  the 
disposition,  and  she  must  afterwards  acknowledge  the 
deed.  Where  the  tenant  in  tail  is  not  tenant  in  pos- 
session, but  another  party  kas  a  preceding  estate  of 
freehold  (or  has  an  estate  for  years,  determinable  on 
life  or  lives),  and  is,  consequently,  protector  of  the 
settlement,  and  the  tenant  in  tail  wishes  to  bar  the 
remainders  over  (he  not  being  entitled  to  the  imme- 
diate remainder,  or  reversion  in  fee)  he  must  obtain 
the  consent  of  the  protector  of  the  settlement,  as 
without  his  consent  he  can  bar  his  own  issue  only  (3 
&  4  Will.  4,  c.  74,  s.  34 ;  Hayes*  Convey.  137,  et 
seq.  4th  edition;  1  Steph.  Com.  234,  1st  edition; 
1  Steph.  Com.  546,  548,  549,  2nd  edition ;  Key, 
div.  "  Conveyancing,"  pp.  34— 39,  3rd  edit.). 

VI.  Powers  of  tenant  for  life.— A  tenant  for  life, 
though  n6t  specially  exempted  from  liability  for  waste, 
may  cut  down  a  sufficient  quantity  of  wood  for  the 
purposes  of  fuel  and  repairs,  as  also  the  whole  of  the 
under  or  brushwood,  growing  on  the  land  (Co.  Litt. 
41  b,  63  a,  54  b;  1  Steph.  Com.  241,  1st.  edit. ;  2 
Bart.  Elem.  Convey.  148,  149).  If  the  tenant  for 
life  have  the  legal  estate  he  is  entitled  to  the  custody  of 
the  title  deeds,  and  he  may  grant  leases  for  years,  to 
continue  during  his  life  estat",  but  not  beyond,  unless 
the  same  is  confirmed  by  t  .e  remainder-man  (Key, 
div.  "  Conveyancing,"  p.  42  3rd  edit. ;  Princ.  Equity,- 
180,  181.) 

VII.  Joint-tenancy— Tenancy  in  common— Copar- 
cenary.— 'A,  difference  as  to  the  holding  is,  that  in 
joint-tenancy  the  lands  are  held  by  one  joint  title  and 
in  one  right,  whilst  in  a  tenancy  in  common  the  lands 
are  held  by  several  titles,  or,  if  by  one  title,  yet  by 
several  rights.  In  this  respect  coparcenary  agrees 
with  joint-tenancy,  but  then  tne  latter  (as  does  also  the 
tenancy  in  common)  arises  from  a  purchase,  whereas 
coparcenary  arises  by  descent  only.  As  to  the  differ- 
ences arising  out  or  the  tenancies,  in  the  case  of  a 
joint-tenancy,  the  survivor  takes  the  whole,  whereas 
in  a  tenancy  in  common  and  in  coparcenary,  the  share 
of  each  owner  goes  to  his  heirs,  and  not  to  the  sur- 
vivor. Again,  as  Che  result  of  what  is  above  stated  as 
to  the  holding,  joint-tenants  have  one  freehold,  whilst 
tenants  in  common  have  several  freeholds;  and,  in 
coparcenary,  the  owners,  though  having  but  one  entire 
freehold,  have  a  several  interest  in  the  property  (Com. 
Dig.  tit.  "  Parceners,"  A.  3,  6 ;  Co.  Litt.  164,  200  b ; 
Burton's  Com.  pi.  317.)  This  distinction  was  formerly 
of  great  practical  importance  as  to  the  mode  of  con- 
veyance inter  Me,  but,  as  now  the  immediate  freehold 
of  lands  may  pass  by  grant,  it  is  not  so  important. 

VIII.  Trustees  to  preserve , contingent  remainders. 
•••Trustees  to  preserve  contingent  remainders  ore  no 
longer  absolutely  necessary  where  it  is  desired  to  pro- 
vide against  the  merely  premature  destruction  of  the 
prior  freehold  estate  (8  &  9  Vict,  c.,103,  s.  6);  but 
in  all  well-drawn  settlements,  where  unborn  issue  are 
to  be  provided  for,  they  are  desirable,  with  a  view  to 
protect  the  estate  from  waste.  The  use  of  such  trus- 
tees in  settlements  was  chiefly  to  prevent  the  contin- 

Sent  remainders,  limited  by  the  settlement,  from  being 
estroyed  by  the  destruction  of  the  previous  estate, 
before  there  were  any  objects  in  existence  to  take 
under  the  limitations  by  way  of  remainders;  for  any 


person  who  is  to  take  a  remainder  must  be  capable  of 
so  doing  at  the  determination  of  the  particular  estate 
(Burton's  Comp.pl.  770, 1386  ;  Fearne's  Cont.  Rem., 
pp.  289, 349.) 

IX.  Feoffment  m  trust. — On  a  feoffment  to  A.  and  his 
heirs  to  the  use  of  B.  and  his  heirs,  in  trust  for  C.  and 
his  Jieirs,  the  Statute  of  Uses  vests  the  legal  estate  in  B. 
{i.e.,  it  executes  the  first  use  only),  and  C.  has  but  an 
equitable  estate,  for  the  statute,  having  operated  once, 
has  exhausted  itself:  the  maxim  is,  "a  use  cannot 'be 
engendered  of  a  use,"  or  "  there  cannot  be  a  use  upon 
a  use*-  (Watk.  Convey,  by  Preston,  p.  10 ;  Fearne, 
327,  note  by  Butler ;  Doe  v.  Passingham,  6  Barn,  and 
Cres.  305.) 

X.  Realty  converted  into  personalty,  et  vice  versd. 
— Where  real  estate  is  conveyed  or  devised  upon  trust 
for  sale,  with  an  apparent  intention  that  it  should  at 
all  events  be  converted  into  money  as  a  more  eligible 
kind  of  property  (and  not  merely  creating  a  trust  for 
a  special  purpose  not  exhausting  the  whole  interest), 
the  equitable  interest  in  it,  wl  Je  still  unsold,  is  con- 
sidered as  personal  estate.  So  also  a  mere  contract 
of  sale  (if  it  be  effectual)  is  considered  as  instantly 
substituting  the  purchase  money  for  the  land  (Sug. 
Vend.  213  ;  Dart,  137,  138,  2nd  edit  On  the  other 
hand,  also,  money  directed  to  be  laid  out  in  land  is 
for  all  purposes  considered  as  the  real  estate  of  those 
persons  by  whom  its  produce  is  to  be  enjoyed  ;  at 
least,  until  some  person,  or  all  the  persons  f  if  more  than 
one)  who,  if  the  land  were  actually  purchased,  would 
be  entitled  in  equity  absolutely  to  dispose  of  it,  either 
receive  the  money,  or  sufficiently  show  their  intentiofc' 
that  it  shall  be  considered  as  personalty.  (Burton's 
Comp.  PL  1439,  1442;  I  Sand.  Uses,  298,  300,  4th 
edit.;  16  Jurist,  1063,  1064,  1120,  1121.)  These  are 
ttie  doctrines  of  Courts  of  Equity  only,  and  the  maxim 
on  which  they  are  founded  is  this,  that  equity  regards 
that  which  ought  to  be  done  as  done  already."  Equity 
makes  the  parties  taking  the  legal  interest  in  the  un- 
converted property  trustees  for  the  parties  entitled  to 
it  in  its  converted  state.  (Custance  v.  Bradshaw,  4 
Hare,  315;  S.  C.  9  Jur.  486;  Matson  v.  Swift,  8 
Beav.  368;  S.  C.  9  Jur.  521;  Key,  div.  "Convey- 
ancing," pp.  5,  6,  3rd  edit 

XI. — Resignation  bonds. — Bonds  or  covenants  to 
resign  a  living  are  valid  where  made  in  favour  of  any 
one  person  whomsoever  named  and  described,  or  of 
one  of  two  persons  named  and  described,  each  of  such 
two  persons  being  uncle,  son,  grandson,  brother, 
nephew,  or  grand-nephew  of  the  patron,  or  of  the  per-*' 
son  for  whom  the  patron  is  trustee,  or  of  the  person 
by  whose  direction  or  in  whose  right  the  presentation 
is  to  be  made ;  provided  that  such  engagement  be  en- 
tered into  before  the  presentation  of  the  party  entering 
into  it;  and  that  one  part  of  the  deed  or  writing 
whereby  the  engagement  is  mode  be  deposited,  within 
two  calendar  months  after  the  date  thereof,  with  the 
register  of  the  diocese  or  peculiar  jurisdiction.  The 
resignation  must  refer  to  the  engagement,  and  state 
the  name  of  the  person  for  whose  benefit  it  is  made ; 
and  it  will  be  voia  unless  he  be  presented  within  six 
calendar  months,  after  notice  of  resignation  .to  the 
patron.  The  act  does  not  extend  to  any  case  where 
the  presentation  is  made  by  any  corporation  aggregate 
or  sole,  or  any  person  in  right  of  any  office,  or  any 
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trustee  for  any  charity,  or  other  person  not  entitled  to 
the  patronage  as  private  property. 

XII. — Copyholds,  origin,  Sfc. — Copyholds,  accord- 
ing to  the  generally  received  opinion,  originated  from 
villeinage,  but  this  has  been  denied  by  several  writers. 
As  there  were  two  sorts  of  villein  tenures,  so  there  are 
two  kinds  of  copyholds— viz.,  1st,  those  not  held  at  the 
will  of  the  lord,  being  derived  from  the  privileged  sort 
of  villeinage :  they  are  now  called  customary  free- 
holds ;  2ndly,  those  held  at  the  will  of  the  lord,  but 
also  according  to  the  custom  of  the  manor,  i.e ,  the 
ordinary  copyhold  estate,  which  was  derived  from  pure 
villeinage.  The  further  creation  of  manors  was  pro- 
hibited by  the  statute  known  as  the  18  Edw.  1,  or 
West.  3,  c.  1,  or  Quia  Emptores  Tcrrarum.  (I  Prcst. 
Estates,  211  ;,2  Mack.  Com.  chap.  6  ;  Com.  Dig.  tit. 
"  Seigniory ;"  Key,  div.  "  Conveyancing,"  pp.  14,  15, 
3rd  edit.) 

XIII.  Jointure  and  dower.— Jointure  is  a  provision 
made  for  a  wife  by  the  act  of  the  husband,  whereas 
dower  is  a  provision  made  for  her  by  the  law.  A 
jointure  at  law  require  great  strictness,  but  equity 
holds  the  wife  bound  by  her  acceptance  of  a  provision 
not  made  according  to  the  legal  requisites,  which  are 
chiefly,  that  the  jointure  take  effect  immediately  on 
the  husband's  death,  that  it  be  for  the  wife's  life,  'and 
be  to  herself  and  not  to  a  trustee,  and,  properly,  be 
stated  in  the  deed  to  be  in  satisfaction  of  dower. 
Dower  arises  where  the  husband  dies  seised  in  fee 
simple  or  fee  tail  of  lands  of  freehold  tenure  without 
having  exercised  his  statutory  power  to  deprive  the 
wife  of  her  right  therein  (Hamilton  v.  Jackson,  2  Jon. 
and  Lat.  296 ;  Bell's  Husband  and  Wife,  338— 341 ; 
Key,  div.  *'  Conveyancing,"  p.  97—102,  3rd  edit.). 

XIV.  Farming  lease.— -An  ordinary  farming  lease, 
besides  the  ordinary  formal  parts  of  a  lease,  contains 
exceptions  of  timber  and  other  trees,  of  mines,  not  in- 
cluding generally  quarries  of  stone,  with  power  of. 
entry,  &c,  for  lessor  to  fell  timber,  to  work  the 
mines,  and  to  take  away  the  timber  trees,  and  produce 
of  mines.  There  is  also,  sometimes,  a  reservation  of 
the  right  to  hunt,  &c.,  over  the  lands.  There  is  gene- 
rally a  covenant  as  to  the  course  of  husbandry,  varying 
not  only  in  different  parts  of  the  country,  but  even  in 
adjoining  property.  The  lessee  covenants  that  he  will 
cultivate  the  lands  in  a  husbandlike  manner,  and  cut 
drains  -and  ditches  for  keeping  the  land  properly 
drained,  and  repair  the  fences  and  hedges,  and  to 
spend  the  dung,  &c,  on  the  premises. 

XV.  Lease  of  a  private  house. — An  ordinary  lease 
of  a  private  house  for  a  term  of  21  years  absolutely 
by  a  freeholder  contains, — 1st,  date  and  parties ;  2nd, 
demise  of  the  premises  (adding  general  words) ;  3rd, 
habendum  for  the  term  of  21  years;  4th,  reddendum 
of  the  rent,  half-yearly  or  quarterly  (except  while  pre- 
mises uninhabitable  by  reason  of  fire)  clear  of  all  rates 
and  taxes;  5th,  covenants  by  lessee,  as  to  pay  the 
rent  and  rates  and  taxes  (except  land-tax ;  the  danger 
of  these  being  unlimited  as  to  time,  is  shewn  in  Davis 
v.  Hurrell,  15  Jur.  658) ;  and  to  paint  and  repair  (ex- 
cept in  case  of  fire) ;  power  to  lessor  to  enter  during 
the  term  to  view  state  of  repair,  and  further  covenant 
to  repair  within  (six)  months  after  written  notice  of 
dilapidations;  not  to  permit  the  premises  to  be  used 
otherwise  than  as  a  private  dwelling  house ;  and  to  quit 
and  give  up  at  end  or  term;  6th,  proviso  for  re-entry  by 


lessor  in  case  of  rent  remaining  21  days  in  arrear,  or 
of  breach  of  covenant ;  7th,  covenants  by  lessor,  as 
for  quiet  enjoyment,  (and  sometimes  for  renewal);  8th, 
conclusion.  An  inventory  or  schedule  of  fixtures  is 
sometimes  annexed.  A  covenant  to  insure  (by  lessor 
or  by  lessee,  as  Agreed  upon)  is  frequently  inserted. 
If  the  lessor  be  himself  only  a  leaseholder,  he  should 
covenant  to  keep  his  lessee  indemnified  against  the 
rent  and  covenants  reserved,  &c,  in  the  original  lease. 
The  lessee  frequently  covenants  not  to  underlet  with- 
out license. 

EQUITY. 

I.  Contract  for  sale — Refusal  to  complete.— Where 
a  vendor  refuses  to  complete  his  contract  to  sell  lands, 
the  purchaser  may,  in  equity,  compel  him  to  perform 
his  contract  specifically,  i.f.,  by  conveying  the  land. 
This  is  done  by  filing  a  bill  or  a  claim  for  the  specific 
performance  of  the  contract  (1  Fonbl.  Equity,  b.  1,  c. 
1,  s.  5;  Burton's  Comp.  pi.  1582. 

II.  Contract  for  sale  not  reduced  into  writing. — 
A  contract  for  the  sale  of  lands  should  be  reduce'1 
into  writing :  this  is  expressly  required  by  the  statute 
of  frauds.  However,  courts  of  equity  have  taken 
upon  themselves  to  decree  specific  performance  of  un- 
written contracts,  where  there  have  been  acts  amount- 
ing to  part  performance  of  the  agreement.  In  order 
that  acts  should  be  considered  in  the  light  of  part 
performance,  so  as  to  take  a  case  out  of  the  statute  of 
frauds,  it  is  essential  that  they  should  clearly  appear 
to  be  done  solely  with  a  view  to  the  agreement  bsing 
performed.  For  if  they  are  acts  which  might  have 
been  done  with  other  views,  they  will  not  take  the 
case  out  of  the  statute,  since  they  cannot  properly 
be  said  to  be  done  by  way  of  part  performance  of 
the  agreement.  Thus,  where  the  party  is  let  into 
possession  solely  under  the  contract,  such  possession 
will  take  the  case  out  of  the  statute  as  a  part  perform- 
ance ;  but  not  if  it  be  obtained  wrongfully,  or  if  it  be 
wholly  independent  of  the  contract  ( 1  Fonbl.  Treat. 
Eq.  b.  1,  c.  3,  8.8,  n.e. ;  2  Story's  Eq.  Jnrispr.  8. 
762 ;  Princ.  Eq.  195). 

III.  Petitions  to  court— Practice. — A  petition  is 
presented  by  leaving  it  with  the  secretary  of  the 
judge  to  whom  it  is  addressed,  who  thereupon  ap.- 
points  a  day  for  hearing  it ;  at  the  same  time  a  fair 
copy  of  the  petition  on  brief  paper,  briefways,  should 
be  left  with  the  secretary  for  the  use  of  the  judge  in 
court.  As  soon  as  the  petition  has  been  answered,  a 
fair  copy  thereof  on  brief  paper,  with  the  judge's 
appointment- for  the  hearing,  must  be  served  upon  all 

{>arties  interested  (see  exp.  Yates,  11  Jur.  33),  at 
east  two  clear  days  before  the  hearing.  Where  the 
same  solicitor  acts  on  behalf  of  two  parties  in  a 
cause,  if  he  is  served  with  one  copy  only  of  the 
petition,  it  should  be  stated  for  which  client  it  is  in- 
tended (12  Jur.  689).  An  affidavit  of  the  service 
should  be  made  and  filed,  and  an  office  copy  thereof 
obtained  to  be  ready  in  court  on  the  hearing.  With 
respect  to  the  hearing,  a  list  of  petitions  is  made  out 
ana  set  down  for  hearing,  and  upon  the  day  appointed 
each  petition  is  called  on  to  be  heard  in  its  proper 
order.  If  no  cause  is  shown  against  the  petition,  the 
ordcr.will  be  granted  according  to  the  prayer  thereof, 
upon  production  of  the  affidavit  of  service,  and  pro- 
vided the  case  made  out  by  the  petitioner  justifies 
such  an  order.    If  the  petitioner  neglects  to  anoear 
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on  the  petition  being  called  on,  it  will  be  dismissed 
with  costs,  upon  production  bv  the  other  party  of  an 
office  copy  of  an  affidavit  of  nis  having  been  served 
with  the  petition,  and  provided  such  party  has  an  in- 
terest in  the  order  to  be  made  (Dunhar  v.  Bolders,  2 
Madd.  681).  If  an  order  is  granted,  it  is  drawn  up, 
passed,  and  entered  in  the  usual  way. 

IV.  Evidence, — The  practice  of  taking  evidence  in 
equity  by  interrogatories  is  abolished,  except  that  the 
court  may  order  any  particular  witness  or  witnesses  to 
be  so  examined.  In  the  absence  of  such  direction, 
the  evidence  is  taken  either  by  affidavits  of  by  oral 
examination  before  examiners  (15  &  16  Vict.  c.  86, 
ss.  28,  29). 

V.  Injunctions, — Injunctions  are  granted  by  courts 
of  equity  in  a  variety  of  coses  where  injury  is  appre- 
hended from  the  acts  of  a  party,  if  not  restrained  from 
committing  them.  Thus  injunctions  are  granted  for 
staying  waste  (see  3  Law  Stud.  Mae.  N.  S.  p.  71), 
quieting  possession,  pirating  copyrights,  using  trade 
marks,  publication  of  private  letters,  to  stay  proceed- 
ings at  law,  to  prevent  payment  of  money  to  a  pre- 
tended executor,  to  restrain  the  carrying  on  of  a  trade 
contrary  to  a  lawful  covenant,  the  ploughing  of  par- 
ticular lands,  the  continuance  of  a  nuisance,  the 
working  of  a  colliery,  or  the  navigation  of  a  ship,  &c. 
(3  Woodd.  Yin.  Lect.  lect.  56;  3  Black.  Com.  443; 
2  Com.  Dig.  46 ;  Princ.  Eq.  248,  et  seq.)  The  effect 
of  an  injunction  is  to  restrain  the  commission  of  the 
acts  specified  therein,  under  pain  of  committal  by  the 
court  for  a  contempt. 

VI.  Conveyance  without  notice  of  fraud.— If  A.  has 
obtained  a  conveyance  of  an  estate  from  B.  by  fraud, 
and  then  sells  and  conveys  to  C.  in  a  bond  fide  man- 
ner, without  any  circumstances  of  suspicion  to  put 
him  upon  inquiry,  and  without  notice  of  the  fraud,  B. 
will  not  be  entitled  to  any  relief  against  C,  whose 
purchase  will  be  supported  as  one  for  value  without 
notice.  The  maxim  as  between  them  is,  In  jure 
tequali,  potior  est  conditio  defendentis  (1  Story's  Eq. 
Jurispr.  ss.  381,434,  2nd  edit. ;  Key,  div.  "  Equity/' 
p.  13, 3rd  edit. ;  3  Sugden's  Vendors,  489,  10th  edit.; 
Steadman  v.  Poole,  6  Hare,  193  ;  S.  C.  11  Jur.  449). 
It  has  indeed  been  supposed  by  some  that  this  doc- 
trine was  limited  to  the  case  of  an  equitable  title  in 
the  claimant ;  but  this  has  been  expressly  repudiated 
in  the  recent  cose  of  Att.-Gen.  v.  Wilkins  (17  Jur. 
885 ;  S.  C.  22  Law  Journ.  Chanc.  830 ;  21  Law  Tim. 
Rep.  260),  where  it  was  held  to  apply  to  the  case  of 
a  claimant  having  a  legal  title. 

VII.  Mistake  of  Law, — As  a  general  rule,  courts 
of  equity  will  not  relieve  against  acts  performed  under 
mistaken  notions  of  law,  provided  the  party  has  had  a 
full  knowledge  of  the  facts  to  enable  him'  to  form  a 
correct  knowledge  of  his  position,  and  the  conduct  of 
the  other  party  has  been  proper.  The  maxim  is  Igno- 
rantia  legis  nemini  excusat,  which  is  us  much  respected 
in  equity  as  at  law.  The  exceptions  to  the  above  doc- 
trine are  few,  and  stand  upon  some  very  urgent 
pressure  of  circumstances  (1  Fonbl.  Equity,  b.  1,  c.  2, 
s.  7,  n.  v. ;  1  Story's  Eq.  Jurispr.  s.  Ill;  Key,  div. 
"Equity,"  pp.  20,  21,  3rd  edit.). 

VIII.  Defences  to  Bill,— -To  a  bill  in  equity  the  de- 
fendant may  either  demur,  plead, disclaim,  or  answer; 
in  some  cases  the  defendant  may  be  compelled  to 


answer,  though  he  puts  in  a  plea  (Hunt  v.  Penrice,  18 
Jurist,  4). 

IX.  Administration — Summons, — A  creditor  of  * 
deceased  person  (also  a  legatee)  may,  by  summons  in 
chambers,  obtain  an  order  for  the  administration  of 
the  real  and  personal  estate  of  a  deceased  person,  pro- 
vided, as  to  the  real  estate,  that  the  same  has  been 
vested  by  devise  in  trustees  empowered  to  sell  same 
and  give  receipts  (15  &  16  Vict.  c.  86,  s.  47). 

X.—  Foreclosure—Sale, — A  Court  of  Equity  can  in 
a  foreclosure  suit  direct  a  sale  of  the  mortgaged  es- 
tates ;  but  it  will  not  do  this  at  once  or  as  a  matter  of 
course  as  against  the  mortgagor,  for  the  provision  was 
only  intended,  it  is  said,  for  those  cases  where  there 
was  a  difficulty  in  working  out  a  foreclosure  decree  (15 
&  16  Vict.  c.  86,  s.  48;  16  Jur.  1078;  as  to  the 
amount  of  deposit,  where  application  forsale  is  not  at 
the  request  or  the  mortgagee,  see  Bellamy  v.  Cockle, 
23  Law  Tim.  Rep.  20;. 

XI.  Foreclosure  on  prayer  for  sale* — As  elsewhere 
stated,  courts  of  equity  are  now  enabled  (15  &  16  Vict, 
c.  86,  s.  48)  in  a  foreclosure  luit  to  direct  a  sale. 
Formerly  a  sale  might  have  been  prayed  for  and  ob- 
tained in  a  few  exceptional  cases  (see  them  stated 
Whitworth's  Eq.  Plead.  396,  note),  but  even  in  these 
coses  a  mortgagee  should  since  the  above  act  pray  for 
a  foreclosure,  and  no  doubt  the  court  would  grant  him 
a  sale.  But  certainly,  in  any  other  case,  a  mortgagee 
would  be  very  ill-advised  if  he  were  to  file  a  bill  for  a 
sale ;  and  indeed,  some  practitioners  conceive  that  in 
such  a  case,  unless  shown  to  be  one  of  the  excepted 
coses  above  referred  to,  the  court  could  not  under  the 
act  direct  a  sale ;  for  the  act  empowers  a  sale  to  be 
ordered  in  a  foreclosure  suit,  which  a  suit  for  a  sale  is 
not,  strictly  speaking.  We,  however,  do  not  agree 
with  this  narrow  view  of  the  subject.  The  point  re- 
ferred to  in  the  Question  of  the  Examiners  can  arise 
only  through  the  folly  of  the  plaintiff;  but,  being  asked, 
we  hove  to  state  that  the  court  would  not,  according 
to  the  general  opinion  of  the  Profession — for  we  are  not 
aware  that  there  has  been  any  recent  decision  on  the 
point— on  a  prayer  confined  to  a  sale,  direct  a  fore- 
closure. (See  Coote  on  Mortg.  600,  2nd  edit.;  Whit- 
worth's Eq.  Plead.  396 ;  Observations  of  Lord  Truro 
in  Hughes  v.  Williams,  3  Macn.  &  Gord.  683;  Wil- 
liams' New  Chanc.  Pract.  315). 

XII.— -Relief  of  Trustees. — A  trustee  having  trust 
money  in  his  hands  for  the  benefit  of  his  cestui*  que 
trust,  may  effectually  relieve  himself  from  the  trust 
by  paying  the  amount  into  court.  This  is  done  under 
what  is  called  the  Trustee  Relief  Act,  the  10  &  11 
Vict.  c.  96  (amended  by  the  12  &  13  Vict  c.  74,  and 
regulated  by  the  order  of  the  10th  of  June,  1848),  by 
which  it  is  provided  that  a  trustee  (including  executors 
and  administrators)  having  in  his  hands  any  trust 
moneys,  may,  on  filing  an  affidavit  entitled  in  the 
matter  of  the  trust,  and  containing  the  particulars  men- 
tioned in  the  orders,  pay  the  money,  with  the  privity 
of  the  Accountant-General  in  Chancery,  into  the  Bank 
of  England  to  the  account  of  the  Accountant-General 
in  the  matter  of  the  particular  trust.  The  same  power 
is  given  to  transfer  or  deposit  annuities,  or  stocks 
standing  in  the  trustee's  name  in  the  books  of  the 
Bank  of  England,  the  East  India  Company,  South  Sea 
Company,  or  any  Government  or  Parliamentary  tecu- 
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rities. standing  in  such  trustee's  name,  or  in  the  names 
of  any  deceased  person  of  whom  he  shall  be  the  per- 
sonal representative.  Where  there  are  several  trustees, 
the  major  part  of  them  may  proceed  under  the  act. 
80  soon  as  the  payment,  transfer,  or  deposit  is  made, 
notice  thereof  is  to  be  given  to  the  parties  named  in 
the  affidavit,  as  being  interested  in,  or  entitled  to,  the 
fund.  The  parties  entitled  may  apply  by  petition  (on 
notice  to  the  trustee)  respecting  the  investment,  pay- 
ment out,  or  distribution,  &c,  of  the  fund.  The  judge 
may,  where  it  shall  appear  that  the  trust  funds  cannot 
be  otherwise  safely  distributed,  order  the  institution  of 
a  suit  or  suits.  The  receipt  by  the  proper  officers  for 
the  cash,  or  of  the  transfer  or  deposit,  is  a  sufficient 
discharge  to  the  trustee  for  the  money  so  paid,  or  the 
stock  or  securities  so  deposited  or  transferred  (see 
IJrinc.  Eq.  281,  282 ;  12  Jur.  pt.  2,  pp.  241, 249,  345 ; 
14  Jur.  52).  Where  the  trust  fund  is  paid  into  court, 
a  bill  cannot  be  filed  by  a  cestui  que  trust :  he  must 
petition  (Goode  v*  West,  15  Jur.  1025). 

XIII.  Tenant  for  life—  Waste.— With  respect  to 
the  kinds  of  waste  which  a  Court  of  Equity  restrains 
in  the  case  of  a  tenant  fo.  life  sans  waste,  it  may  be  laid 
down  as  a  general  rule  that  courts  of  equity  extend 
their  protection  wherever  a  tenant  unimpeachable  of 
waste  is  making  an  unconscientious  use  of  his  legal 
power  or  rights.  Thus  equity  has  interfered  where 
the  tenant  for  life  was  pulling  down  a  castle  (Vane  v. 
Barnard,  2  Vera.,  738),  or  the  family  mansion,  or 
farm  houses  (Aston  v.  Aston,  1  Ves.,  sen.,  265).  It 
will  also  interfere  where  he  is  cutting  down  timber  of 
too  young  growth  (Strathmore  v.  Bowes,  2  Bro.  C.  C. 
88),  or  where  he  is  cutting  down  trees  which  were 
plained  or  growing,  or  designedly  left  for  ornament  or 
shelter  (Packington's  case,  3  Atk.  215;  Williams  v. 
Macnamara,  8  Yes.  70).  This  principle  has  even  been 
extended  to  plantations,-  vistas,  avenues,  and  rides 
(Tamworth  v.  Ferrers,  6  Ves.  419),  and  to  trees  which 
were  either  planted  to  shut  out  an  object  (Day  v. 
Merry,  16  Ves.  375),  or  merely  for  the  benefit  of  a 
view  (Downshire  v.  Sandys,  6  Ves.,  107).  In  some  of 
these  case^the  kind  of  waste  had  been  called  by  the 
judges  extravagant,  humoursomc  waste;  in  others,  as 
voluntary,  malicious,  intended  waste ;  in  others  again, 
as  wanton  and  wilful  waste ;  in  all  of  them,  in  short, 
it  was  the  improper  and  abusive  exercise  of  a  legal 
power  to  the  detriment  of  those  in  remainder. 

XIV.  Interpleader. — As  we  have  seen  (antl,  p.  10), 
where  several  parties  claim  the  same  thing,  by  different 
or  separate  interests,  of  a  third  person,  who  has  the 
custody  thereof,  but  who  is  uncertain  as  to  which  of 
them  it  belongs,  a  bill  of  interpleader  may  be  exhi- 
bited, in  order  po  take  the  judgment  of  the  court 
thereon ;  for  it  is  not  the  practice,  notwithstanding? 
some  older  authorities  to  put  the  parties  to  interplead 
at  law :  the  Court  of  Equity  decides  the  matter  in 
difference  between  the  parties  (3  Black.  Com.,  448 ; 
2  Com.  Dig.  tit.  "  Chancery,"  3  T. ;  4  Jur.  1080 ;  14 
Jur.  215 ;  2  Sim.  and  Stu.  63).  Bills  of  interpleader 
are  much  less  frequent  in  equity,  now  that  by  1  &  2 
Will.  4,  c.  58,  jurisdiction  is  given  to  courts  of  com- 
mon law  to  order  issues  to  be  tried  where  there  are 
conflicting  claims  to  money  and  goods  in  the  hands  of 
a  third  person,  or  to  goods  and  chattels  seised  under 
an  execution.  This  act  does  not,  however,  extend  to 
equitable  claims,  (see  Key,  div,  "  Common  Law/'  pp. 


167,  168,  2nd  edit. ;  Pract.  Eg.,  418,  419;  Slaney  v. 
Sidney,  3  Dowl.  and  Lownd.,  250). 

Xv.  Enforcing  decree. — A  decree  of  a  court  of 
equity  may  be  enforced,  either  by  writ  of  attachment, 
serjeant-at-arms,  and  sequestration,  or  by  writ  of  as- 
sistance. The  party  must,  however,  be  first  served 
with  the  decree  (order  of  11th  of  April,  1842).  By 
1  &  2  Vict.  c.  110,  and  the  orders  of  May,  1839, 
where  the  decree  or  order  is  for  payment  of  money  or 
costs,  &c,  the  party  to  whom  same  is  or  are  ordered 
to  be  paid,  may,  after  the  lapse  of  one  month  from 
the  time  when  such  order  for  payment  was  duly  passed 
and  entered,  sue  out  one  or  more  writ  or  writs  of 
fieri  facias,  or  writ  or  writs  of  elegit  (5  Beavan's  Rep. 
228 ;  Prac.  Eq.  316).  When  the  decree  is  against  a 
peer  or  other  person,  having  privilege  of  Parliament, 
instead  of  an  attachment,  a  sequestration  issues.  If 
the  defendant  is  a  corporation,  a  distringas  issues, 
which  is  followed  by  a  sequestration.  By  1  Will.  4,  c. 
36,  s.  15,  r.  15,  when  any  person  is  directed  by  decree 
or  order  to  execute  any  deed,  or  other  instrument, 
&c,  and  shall  refuse  or  neglect  to  do  so,  and  shall 
have  been  committed  to,  or  detained  in  custody  for 
such  contempt,  and  shall  remain  in  prison,  the 
court  may,  upon  motion  or  petition,  and  upon  affidavit 
that  such  person  has,  after  the  expiration  of  two  calen- 
dar months  from  his  committal  or  detainer,  again 
refused  to  execute  such  deed,  &c,  order  or  appoint  one 
of  the  masters  in  ordinary  or  extraordinary  to  execute 
such  deed,  &c,  in  his  name,  and  to  do  all  necessary 
acts.  Notice  thereof  is  to  be  given  to  the  adverse 
solicitor  within  ten  days,  and  the  party  is  to  be  con- 
sidered as  having  cleared  his  contempt,  except  as  re- 
gards the  payment  of  the  costs  of  the  contempt  (2 
Dan.  Pract.  1050,  2nd  edit. ;  Pract.  Eq.  325,  326; . 


MOOT     POINTS. 


No.  41. — Simultaneous  death  of  Husband  and  Wife- 
Wife's  Leaseholds. 

J.  S.  being  possessed  of  certain  leaseholds,  jure 
marito,  was  instantaneously  killed,  together  with  his 
wife,  by  the  fall  of  a  house  in  the  Strand,  and  there 
was  no  evidence  whatever  to  show  who  survived.  The 
husband  left  no  will,  and  there  were  no  children  of  the 
marriage.  To  whom  do  the  leaseholds  now  belong  ? 
Vide  Brouffhton  v.  Broughton,  Cro.  Eliz.  503.  Sillick 
v.  Booth,  1  Younge  &  Col.  117*  Mason  v.  Mason,  1 
Merivale,  308.  Taylor  v.  Diplock,  2  Phill.  261. 
Colvin  v.  H.M.  Procurator-General,  1  Hag*.  N.S.  92. 
In  the  goods  of  Murray,  1  Curteis,  -596,  Salterthwaite 
v.  Powell,  1  Curteis,  705.  Durrant  v.  Friend,  5  De 
Gex  and  Smale,  343.  Re  Thompson,  22  Law  Times, 
292.  Re  Underwood,  ibid.  Case  of  General  Stan- 
wix,  Fearne's  Posthumous  Works,  p.  37.  Best  on 
Presumptions,  p.  192.  Best  on  Evidence,  2nd  edit., 
p.  478. 

1  may  mention  that,  in  the  very  recent  case  of  Re 
Thompson  {supra),  from  which  the  facts  above  set  out 
are  taken,  the  Prerogative  Court  granted  probate  to 
the  mother  of  the  husband;  and  Sir  John  Dodson,  in 
granting  the  motion  for  probate,  observed  that  when 
husband  and  wife  perish  together,  and  there  is  no  evi- 
dence to  the  contrary,  it  must  be  assumed  that  there 
is  no  survivorship,  but  this  does  not  appear  to  me  to 
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decide  who  is  entitled  beneficially  to  the  property. 
My  own  impression  is  that  the  husband's  next  of  km 
will  be  so  entitled.       Lucas  Cohoes  (Newport). 

No.  42.-— Probate— Bona  Notabilia. 
A.  B.  died  in  the  diocese  of  Llandaff,  where  all  the 
personal  property  of  which  he  was  possessed  in  his 
own  right  was  situate.  Certain  leaseholds  situate  in 
the  ftiocese  of  Gloucester  were,  however,  vested  in  him 
at  the  time  of  his  decease  as  mortgagee,  and  certain 
other  leaseholds,  situate  in  the  diocese  of  Oxford,  were 
also  vested  in  Him  as  surviving  trustee  under  a  mar- 
riage settlement.  Will  it  be  sufficient  to  prove  the 
will  in  the  Consistory  Court  of  Llandaff,  or  must  a 
Prerogative  probate  be  taken  out  ?  In  other  words, 
do  the  leaseholds  in  the  dioceses  of  Gloucester  and 
Oxford  respectively,  or  either  of  them,  constitute 
bona  notabilia  f      '     Lucas  Cqrdes  (Newport). 

No.  43. — Retainer  of  Counsel. 
Is  a  retainer  determined  by  the  counsel  holding  it 
being  appointed  a  Queen's  Counsel  ?     Vide  Lucas  v. 
Peacock,  8  Beav.  1.     Lucas  Cordes  (Newport). 

No.  44. — Satisfaction. 
A.  lent  B.  money  on  bond;  B.  by  his  will  devised 
certain  property  to  A.,  but  said  nothing  in  the  will 
from  which  an  intention  could  be  gathered  that  the 
property  should  be  taken  in  lieu  of  the  bond  debt. 

'  A.,  soon  after  the  death  of  B.,  gave  an  authority  to 
her  solicitor  to  take  proceedings  to  recover  the  pro- 
perty, and  in  such  authority  stated  that  she  would  on* 
receiving  the  property  deliver  up  the  bond,  and  that 
it  had  been  agreed  by  B ,  in  his  lifetime,  that  she 
should  have  the  property  in  lieu  of  the  bond  debt. 

In  this  state  of  things  A.  died,  and  her  executors 
claim  both  the  bond  debt  and  the  property.  The 
question  is,  whether  what  is  stated  in  the  authority  is 
sufficient  to  deprive  them  of  the  bond  debt,  they 
having  taken  possession  of  the  property.  R.  G. 

No.  45. —Surety — Liability . 
A  gentleman,  on  accepting  the  office  of  stamp  dis- 
tributor in  i  large  town  in  1841,  was  obliged  to 
provide  four  sureties  to  Government.  In  1846  one 
surety  died ;  at  that  time  the  distributor  was  in  debt 
to  Government  to  the  extent  of  j£5,000  or  j£6,000, 
which  fact  was  known  to  the  three  remaining  sureties. 
Another  gentleman  then  became  surety  in  the  place  of 
the  one  then  dead,  but  he  was  kept  in  total  ignorance 
concerning  the  debt  of  the  stamp  distributor,  and  that 
the  other  three  sureties  had  advanced  him  money  to 
go  on  with,  in  the  hope  that  he  would  be  able  to  get 
out  of  his  difficulties,  which  he  soon  afterwards  did, 
but  again  contracted  a  debt  of  a  similar  amount,  which 
he  was  unable  to  meet.  Some  time  since  the  Govern- 
ment sold  him  up,  and  is  now  pressing  the  sureties  to 
make  good  his  defalcations.  Quasre :  Can  the  gentle- 
man who  became  surety  in  1846  resist  payment  of  his 
share  of  the  debt,  and  on  what  grounds  ?  Also :  Has 
not  Government  a  claim  on  the  representatives  of  the 
deceased  surety  ?  Quillpen. 

No.  46. — Mortgage— Copyholds— Re-surrender. 

A  mortgage  was  made  to  A.,  B.,  and  C.  of  copyhold 
property.  The  property  was  surrendered  to  them 
in  trust  for  the  mortgagee.    A.  became  the  lord  of 


the  manor,  and  C.  and  D.  died.  It  is  wished  to  pay 
off  the  mortgage,  and  to  have  the  property  surrendered 
to  some  one  else.  Can  A.,  being  lord  of  the  manor, 
surrender  it  ?  R.  W.  (Cheltenham). 


ANSWERS  TO  MOOT  POINTS. 


No.  22.— Devise— Misdescription— Uncertainty.— 
(ante,  p.  27  ) 

In  the  construction  of  this  will  two  difficulties  pre- 
sent themselves,  (I)  the  substitution  by  the  testator  of 
an  erroneous  Christian  name  for  the  true  Christian 
name  of  the  person  from  whom  he  purchased  the  pro- 
perty, and  (2)  the  use  of  the  word  two  in  reference  to 
the  closes  devised,  the  testator  in  reality  possessing 
four. 

(1.)  The  circumstance  of  the  testator's  having 
erroneonsly  referred  to  the  vendor  as  William,  instead 
of  Henry  r\,  is  1  think  wholly  immaterial.  The  tes- 
tator, it  is  assumed,  had  no  closes  in  Redland's  Lane, 
purchased  from  William  ¥.,  and  if  so,  "  the  substance 
of  the  subject  intended  is  certain,  and  the  superadded 
description,  though  false,  introduces  no  ambiguity, 
and  the  maxim/aba  demonstrate  non  nocet  applies.0 
(Wigram  on  Extrinsic  Evidence,  third  edition,  p.  55). 
Where  there  is  a  detailed  and  circumstantial  descrip- 
tion of  the  subject  matter  of  the  devise,  the  precise 
truth  of  all  the  recited  circumstances  is  not  required, 
but  the  rule  is  ex  multitudine  signorum  coUigilur  iden- 
Atas  vera  (Broom's  Leg.  Max.  270).  It  has  even 
been  held  that  when  a  testator  devises  his  black  horse, 
having  only  a  white  one  (Door  v.  Geary,  r  Yes.  sen. 
256;  Shcp.  Touch.  432-3,)  or  his  freehold  houses, 
possessing  only  leasehold  ones,  (Day  v.  Trig,  1  P. 
\Villms.  286),  the  misdescription  is  immaterial,  a  for- 
tiori, woidd  it  be  so  in  our  case  when  the  error  is  not 
nearly  so  gross  ?  This  also  clearly  appears  from  a  pas- 
sage in  Sheppard's  Touchstone,  p.  247  (6th  edition,  by 
Hilliard,)  where  it  is  said  that  "  if  one  grant  all  his 
lands  which  he  hath  in  D.,  in  this  manner,  'all  my 
lands  in  D.  which  I  had  of  the  grant  of  J.  S.,'  this 
is  a  good  grant  of  all  his  lands  in  D.,  albeit  he  had 
them  net  of  the  grant  of  J.  S.,  but  of  another,"  and 
again,  p.  248,  "  if  one  purchase  the  land  of  J.  S.  in 
T.,  and  have  no  other  land  there,  and  he  grant  his 
land  in  T.,  late  the  land  of  R.  S.,  or  late  the  land  of 
S.,  and  mistake  or  omit  the  Christian  name,  this  grant 
is  good  notwithstanding  this  mistake." 

(2.)  This  branch  of  the  question  is  one  of  much 
greater  difficulty  than  the  first,  and  the  somewhat  sin- 
gular case  is  presented  to  us  of  a  person  seised  of  a 
moiety  of  four  closes  devising  the  moiety  of  two  of 
them,  without  particularizing  which  two :  the  question 
is,  what  is  the  effect  of  such  a  devise,  is  it  void  for 
uncertainty  or  not  r  Here  again,  we  shall  be  aided  by 
a  reference  to  Shep.  Touch.  At  p.  251  of  that  work 
it  is  laid  down  that  "  if  one  be  seised  of  two  acres  of 
land,  and  he  doth  lease  them  for  life,'  and  grant  the 
remainder,  and  doth  not  say  of  which,  to  J.  S.  in  this 
case,  if  J.  S.  make  his  election  which  acre  he  will  have, 
the  grant  of  the  remainder  to  him  will  be  good.  So 
it  is  when  a  man  hath  six  horses  in  his  stable,  and  he 
doth  grant  me  one  of  his  horses,  but  does  not  say  which 
of  them ;  in  this  case  I  may  choose  which  I  will  baVe, 
and  in  these  cases  when  I  have  made  my  election,  and 
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not  before,  the  grant  is  good.  And  if  in  these  cases 
the  grantee  doth  not  make  his  election  during  his  life, 
it  seems  the  grant  will  never  be  good."  And  again 
(p.  252),  "  If  a  man  pant  two  acres,  to  have  and  to 
hold,  the  one  in  fee-simple,  and  the  other  in  fee-tail, 
or  the  one  in  fee-tail,  and  the  other  for  life,  and  doth 
not  set  down  which  in  fee-simple,  or  in  certain,  yet 
this  grant  is  good,  and  the  grantee  has  his  election." 
Et  vide  Bac.  Abr.  tit  "  Election"  (A.),  and  Perkins' 
Profitable  Book,  pi.  76.  I  think,  therefore,  upon  the 
above  authorities  that  the  devisee  will  be  entitled  to 
the  moiety  of  two  closes,  and  that  it  will  be  in  his 
election  which  two  closes  he  will  have  the  moiety  of 7. 
Lucas  Cobdes  (Newport). 

No.  12.—  Devise — Die  without  issue  (ante.  p.  26 J. 
W.  W.  T.  should  have  told  us  when  this  will  was 
made.  Assuming  that  it  was  made  before  the  1st  of 
January,  1838,  it  is  clear  that  A.  B.  took  an  estate 
tail;  for  the  limitation  over,  in  case  A.  B.  "shall 
depart  this  life  without  leaving  lawful  issue,"  shows 
that  the  testator  used  the  word  "heirs/1  in  the 
original  devise  to  A.  b.,  in  a  restricted  sense,  as 
41  heirs  of  the  body,"  and  consequently  conferred  on 
the  devisee  an  estate  tail  only  (see  6  Cm  Dig;  464 ; 
Brown  v.  Jervis,  Cro.  Jac.  290;  and  Doe  ^v.  Rivers, 
7  Term  Bep.  276),  which  estate  tail  A.  B.  may  alien 
under  the  provisions  of  the  3  &  4 "Will.  4,  c.  /4,  and 
thus  bar  his  issue  and  remainders  over,  and  this  he 
could  have  done  even  before  issue  born.  Had  this 
devise  been  contained  in  a  will  made  on  or  after 
the  1st  of  January,  1838,  then  A.  B.  takes  the  fee, 
subject  however  to  an  executory  devise  over  in  favor 
of  E.  F.  and  her  children,  in  the  event  of  A.  B.  hav- 
ing no  issue  living  at  his  death,  (1  Vict.  c.  26,  s.  29). 
J.  Bbaumont  (Witham). 

No.  W.— Devise— Illegitimate  ch:J*  (ante,  p.  26). 

I  should  have  been  of  Mr.  Barker's  opinion  upon 
this  point,  had  it  not  been  for  the  decision  in  Bagley 
y.  Molland,  1  Russ.  and  M.,  581,  referred  to  in  2  Wms. 
Exors.,  881.  In  that  case,  testator  devised  a  leasehold 
in  trust  for  his  "  grandchild  Elizabeth,  the  only  sur- 
viving child  of  his  son  William,"  and  gave  the  residue 
of  his  property,  after  the  death  of  his  wife  and  daugh- 
ter, to  all  the  children  of  his  sons  James  and  William, 
and  of  his  daughter  Sarah,  in  equal  shares.  Elizabeth 
was  illegitimate,  and  William  had  no  other  child,  and 
it  was  held  by  Sir  J.  Leach,  M.R.,  that  Elizabeth  did 
not  take  any  share  of  the  residue.  This  decision  ap- 
pears to  have  been  given  upon  the  rule  that  "  whenever 
the  general  description  of  children  in  a  will  will  in- 
clude legitimate  children,  it  cannot  also  be  extended 
to  illegitimate  children."  I  am  therefore  of  opinion, 
that  Abraham  will  not  take  under  the  bequest  set 
forth  in  this  point,  and  I  think  that  the  fact  that  the 
property  was  directed  to  be  divided  into  five  equal 
parts  will  not  assist  Abraham's  claims  (See  Frazer 
v.  Pigott,  1  Younge,  354). 

J.  Bbaumont  (Witham). 

No.  15.— Will— Power  of  Sale  {anth,  p.  26). 

1  can  find  no  authority  directly  bearing  upon  this 

point ;    however,  upon  general  principles,  I  should 

conclude  that  the  children  of  C.  are  equitable  tenants 

in  common  of  the  estate.    I  can  see  nothing  in  the 


devise  to  raise  a  power  of  sale  by  implication,  but 
rather  the  contrary,  by  reason  of  the  annuity  riven  in 
favour  of  the  daughter  B.  The  trustee  must  therefore 
stand  seized  of  the  estate  upon  trust  for  C/s  children, 
as  tenants  in  common,  subject  to  their  right  to  call  for 
a  conveyance  of  their  divided  shares  under  their  right 
to  a  partition  (2  Blac.  Com.  194). 

J.  Beaumont  (Witham). 

No.  16.—  Will— Construction  (ante,  p.  26.) 
There  being  no  words  of  limitation  in  the  devise  to 
A.  N.,  she  took  a  life  estate  only.  The  words  "  freely 
to  be  enjoyed  by  her  "did  not  confer  a  fee,  although 
"  freely  to  he  disposed  of  by  her"  would  have  done  so. 
This  was  decided  in  Drewry  v.  Barrow,  11  East  <220. 
J.  Bbaumont  (Witham). 

No.  35.— Trustee— Mortgage—  Witl    Requirements  of 
title. 
At  the  end  of  this  case  (antt,  p.  28),  instead  of  the 
family  of   the  "executors,"  read  the  familv  of  the 
"E.s"  appears  to  be  extinct. 

C.  N.  Alloritt. 


LONDON    LAW    STUDENTS'   DEBATING 
SOCIETY. 

{At  the  Law  Institution,  Chancery -lane.) 

QUESTIONS   FOR   DI8CUS8ION. 

Tuesday,  July,  4th,  1854.— President,  Mr.  Fowler. 

Annual  Meeting. — The  treasurer  will  lay  before 
the  meeting  a  statement  of  the  receipts  and  expendi- 
ture of  the  society  during  the  past  year,  and  a  list  of 
the  unpaid  fines  and  subscriptions. 

The  committee  will  present  their  annual  report  of 
the  society's  proceedings. 

The  officers  of  the  society  for  the  ensuing  year  will 
be  elected. 

No.  128.— An  insolvent,  after  his  final  order,  be- 
comes entitled  to  real  property,  and  sells  the  same  for 
valuable  consideration  before  any  claim  filed  by  his 
assignee.  The  purchaser  had  notice  of  the  insolvency. 
Has  the  assignee,  on  his  first  becoming  acquainted 
with  the  fact  of  the  possession  and  sale  of  the  property 
by  the  insolvent,  any  rights  against  the  purchaser? 
(Re  Taylor,  7  Law  Times,  452;  Platel  v.  Bevil,  2 
Exch.  K.  519;  Jackson  v.  Burnham,  22  Law  J.  R. 
Exch.  13;  5  &  6  Vict.  c.  116,  s.  7 ;  see  also  7  &  8 
Vict.  c.  96,  ss.  4,  73).  Affirmative— Mr.  Miller  and 
Mr.  Gould.  Negative— Mr.  Hughes  and  Mr.  J.  W. 
Smith. 

Tuesday,  July  11th,  1854.— President,  Mr.  Morris. 
— No.  129. — A.,  a  British  subject,  marries  the  sister  of 
his  deceased  wife  at  Berlin,  complying  with  all  the 
formalities  of  the  Prussian  law.  There  is  issue  of  that 
marriage  one  son ;  A.  dies  intestate,  leaving  no  other 
child.  Would  that  son  succeed  to  A.'s  real  estates  in 
England  as  his  heir-at-law  ?  (5  &  6  Will.  4,  c.  64 ; 
Dalrvmple  v.  Dalrymple,  2  Consist.  54;  Lacon  v. 
Higgins,  D.  and  R.  N.  P.  C.  38;  Reg.  v.  Chadwick, 
11  Q.  B.  173,  12  Jur.  174;  Ilderton  v.  Ildertpn,  2  H. 
Bl.  145 ;  see  17  Jurist,  pt.  2,  page  369).  Affirmative 
—Mr.  Girdlestone  and  Mr.  Walter.  Negative— Mr. 
Fowler  And  Mr.  Hill. 

Tuesday,  July  18th,  1854.— President,  Mr.  Hewlett. 
No.  LXXVII.  Would  actions  on  contract  be  more  bene* 
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finally  tried  by  the  judges  without  the  assistance  of  a 
jury  ?  Mr.  Flux  is  appointed  to  open  the  debate,  and 
Messrs.  Davies,  Rhodes,  and  Wrentmore,  to  speak 
upon  the  question. 

Tuesday,  July  25th,  1854.  President,  Mr.  Badde- 
ley. — No.  130.— Is  the  vendor  of  a  personal  chattel 
bound  to  refund  the  purchase-money  if  he  has  no  title, 
and  the  purchaser  is  evicted  ?  Chapman  v.  Speller, 
14  Q.B.  621 :  19  Law  J.R.,  N.S.,  Q.  B.  239 ;  Morley  v. 
Attenborough,  3  Exch.  500 ;  18  Law  J.R.,  N.S.,  Exch. 
148.  Affirmative— Mr.  Morris  and  Mr.  Talbot.  Negp 
tire— Mr.  Fallows  and  Mr.  Dickins. 

Tuesday,  August  1st,  1854.  President,  Mr.  Flux.— 
Jfo.  13 IS- A  lessee  having  executed  a  lease  which  was 
never  executed  by  the  lessor,  entered  and  occupied  the 
premises  during  the  whole  intended  term.  Is  the 
lessee  liable  under  a  covenant  to  repair  contained  in 
the  lease  ?  Pitman  v.  Woodbury,  3  Exch.  413;  Cooch 
v.  Goodman,  2  Q.B.  580 ;  Swatman  v.  Ambler,  22 
Law  J.R.,  Exch.  81.  Affirmative— Mr.  Perry  and  Mr 
Roberts.    Negative— Mr.  Galland  and  Mr.  Bassett. 

Tuesday,  August  8th,  1854.  President,  Mr.  Clarke. — 
No.  LXXVIII.— Might  the  probate  of  a  will  be  advan- 
tageously made  to  afford  equally  conclusive  evidence 
of  testacy  with  respect  to  realty  as  personalty  ?  Mr. 
Lawrence  is  appointed  to  open  the  debate,  ana  Messrs. 
Day,  Vickary,  and  Longstaffe,  to  speak  upon  the 
question.  W.  C.  Bom  pas,  Secretary, 

19,  Coleman-street 


SUMMARY  OF  DECISIONS. 


CONVEYANCING   AND    EQUITY. 

ASSETS.— Charge  of  Debts— Direction  to  execu- 
tor coupled  with  devise  to  him — Devise  to  two  exe- 
cutors unequally— Residuary  devise  liable  before  spe- 
ci/ic— When  a  will  contains  a  direction  to  the  exe- 
cutor to  pay  the  testator's  debts,  and  then  a  devise  of 
real  estate  to  that  executor,  it  is  considered  that  the 
testator  has  imposed  upon  the  executor  the  duty  of 
paying  the  debts  to  the  extent  of  the  property  given 
to  him,  and  accordingly,  that  property  is  held  to  be 
charged  with  the  debts.  But  an  exception  has  been 
made  to  this  rule,  where  there  are  two  or  more  exe- 
cutors, to  whom  unequal  benefits  are  given  by  the 
will ;  because,  in  such  a  case,  it  cannot  he  supposed 
to  be  the  testator's  intention  that  they  should  be 
equally  subjected  to  the  burden  of  his  debts,  and  there- 
fore the  property  given  to  them  is  not  considered  to  be 
charged.  (The  cases  of  Wasse  v.  Heslington,  3  Myl. 
and  Ke.  495,  and  Svmons  v.  James,  2  You.  and 
Coll.  C.  C.  301,  noticed).  A  testator,  by  his  will, 
directed  that  all  his  debts  should  be  paid  by  his  execu- 
trix therein  named,  and  then  made  certain  specific 
devises,  and  gave  to  his  wife  a  house  and  appurte- 
nances, partly  freehold  and  partly  leasehold,  for  her 
life,  and  then  over ;  and  all  the  "  rest  and  residue"  of 
his  real  and  personal  estate  the  testator  also  gave  to 
his  wife,  and  appointed  her  sple  executrix :  Held,  that 
on  a  deficiency  of  personalty  to  pay  the  testator's 
debts,  the  residuary  real  estate  was  next  liable,  and  before 
the  freehold  and  leasehold  estates  specifically  devised ; 
and  then  the  other  real  property  specifically  given  to 
the  executrix.    Harris  v.  fVatkins,  1  Kay,  438. 


ASSETS.  —  Creditor  by  specialty  —  Mortgage  of 
wife's  separate  estate—Surety  by  specialty — Wife** 
right  to  be  paid  out  of  the  husband's  assets  as  a  spe- 
cialty creditor, — In  Copis  v.  Middleton  (Tu.n.  and 
Russ.  224)  it  was  decided  that  where  two  persona 
execute  a  bond,  the  one  as  principal,  the  other  as 
surety,  and  no  other  assurance  is  executed  at  the 
time,  the  surety  paying  the  bond  is  only  a  simple  con- 
tract creditor  of  the  principal ;  but  Lord  Eldon  added, 
that  if  there  had  been  a  mortgage  the  surety  would 
have  been  entitled  to  stand  in  the  place  of  the  mort- 
agee.  Where  a  married  woman  has  leasehold  pro- 
perty to  her  separate  use,  and  it  is  mortgaged  for  the 
husband's  benefit,  she  has  a  right  on  discharging  the 
debt  to  get  her  estate  exonerated,  as  against  the  simple 
contract  creditors,  out  of  the  husband's  assets;  for  her 
estate  which  was  mortgaged  is  treated  as  a  surety,  and 
entitles  her  to  the  benefit  of  that  position.  The  doc- 
trine of  Tate  v.  Austen  (1  P.  Will.  264)  to  the  con- 
trary was  but  a  dictum.  Accordingly,  V.  C.  Wood 
has  held,  where  a  husband  and  wife  joined  in  a  mort- 
gage of  her  separate  property  and  the  husband  cove- 
nanted for  the  payment  of  the  money,  and  the  amount 
was  applied  to  his  purposes  alone,  and  where  she, 
being  the  executrix  of  her  husband,  paid  the  mort- 
gage money,  and  the  husband's  estate  proved  insuffi- 
cient to  pay  the  simple  contract  debts,  that  the  wife 
was  entitled  to  stand  as  a  specialty  creditor,  and  to 
clear  her  estate  from  the  mortgage  in  priority  over 
the  simple  contract  creditors.  Hudson  v.  Carmichael, 
23  Law  Tim.  Rep.  168. 

DEVISE.— Will  speaking  from  testator's .  death— 
Specific  legacy— Contrary  intention, — Even  prior 
to  the  New  Wills  Act,  a  general  bequest  of  per- 
sonal estate  passed  all  that  the  testator  was  entitled 
to  at  the  time  of  his  death.  But  there  was  a  consi- 
derable class  of  cases  in  which  gifts  of  personalty  were 
held  to  be  specific.  The  24  th  section  of  1  Vict.  c.  26, 
which  provides  that  a  will  shall  speak  and  take  effect 
as  if  executed  immediately  before  the  death  of  the 
testator,  unless  a  contrary  intention  appear  by  the  will, 
will  probably  give  an  extended  effect  to  what  would 
have  been  a  specific  bequest  of  a  class  of  personal 
property  before  the  statute.  For  instance,  a  bequest, 
since  the  act,  of  "all  my  stock"  would  probably  pass 
all  the  stock  of  the  testator  at  the  time  of  his  death 
(see  Doe  d.  York  v.  Walker,  12  M.  and  W.  591) ; 
but  a  gift  of  "  all  my  stock  which  I  have  purchased  " 
must  be  confined  to  stock  actually  purchased  at  the 
date  of  the  will,  which  is  in  accordance  with  what  Lord 
Cottenham  said  in  Cole  v.  Scott  (1  Macn.  and  Gord. 
518),  viz.,  that  the  intention  of  the  testator  is  not  to 
be  altered,  and  if  it  be  clear  that  the  testator  is  not 
referring  to  a  general  class  of  property,  but  to  some- 
thing specific,  the  new  statute  is  not  to  have  the  ope- 
ration of  passing  property  which  evidently  was  not  in 
the  contemplation  of  the  testator,  where  the  subject 
of  the  gift  appears  to  have  been  defined- and  marked 
out  by  him,  as  existing  at  the  period  when  he  is  speak- 
ing. Douglas  v.  Douglas,  1  Kay,  400.  A  will 
made  since  stat.  1  Vict.  c.  26,  contained  the  words, 
"  1  hereby  exonerate  my  sister  from  all  claims  in  re- 
spect of  money  laid  out  by  me  in  improvements  of  the 
estates  in  Scotland,  and  which  money  has,  according 
to  the  laws  of  Scotland,  been  charged  thereon: 
Held,  that  this  exoneration  only  applied  to  moneys  so 
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charged  at  the  date  of  the  will,  and  not  to  money 
afterwards  laid  out  and  charged,  nor  even  to  money 
then  laid  out,  hut  afterwards  charged.    Ibid. 

DEVISE.— Remoteness— Vestedness— No  gift  ex- 
cept in  the  direction  to  pay. — Courts  of  equity  en- 
deavour to  construe  a  gift  by  will  as  vested,  if  it  can, 
but  the  authorities  are  numerous  and  conclusive  that 
where  a  gift  is  made  to  a  class,  on  condition  of  their 
filling  a  particular  character,  it  can  only  vest  in  case 
that  condition  is  satisfied.  If  a  legacy  be  first  given 
to  a  person,  and  the  condition  added  relates  only  to 
the  time  of  its  payment,  as  at  a  particular  age,  that  is 
good ;  but  if  there  be  no  gift,  except  in  the  direction- 
to  pay  at  a  particular  age,  the  legatee  must  attain  that 
age  before  the  legacy  vests  in  him ;  and  if  that  age 
be  too  remote,  the  gift  is  void.  That  is  the  principle 
of  Hunter  v.  Judd  (4  Sim.  455).  Cases  have  indeed 
occurred  where  interest  being  given,  in  the  meantime, 
on  the  legacy  (as  in  Hanson  v.  Graham,  6  Yes.  239), 
it  has  been  held  Vested.  So  if  the  legacy  has  been 
separated  from  the  bulk  of  the  testator's  property,  it 
has  also  been  held  ves**l.  (Saunders  v.  Vautier, 
Craig  and  Phill.  240).  In  the  following  case  a  tes- 
tatrix appointed  a  trust  fund  to  two  trustees,  in  trust 
to  pay  the  dividends  to  A.  for  life,  and  after  his  de- 
cease she  gave  the  dividends  to  two  others,  B.  and  C, 
for  life;  and  after  the  decease  of  the  survivor,  she  gave, 
bequeathed,  willed,  and  directed  the  principal  to  be 
divided  into  two  parts,  and  one  of  them  to  be  "  trans- 
ferred or  paid"  to  the  children  of  those  two  persons 
respectively  at  the  age  of  twenty-five  years :  Held, 
that  the  gift  to  the  children  was  void  for  remoteness. 
Chance  v.  Chance,  16  Beav.  572. 

DEVISE.— Survivorship— To  what  period  referable. 
—In  Cripps  v.  Wolcott  (4  Madd.  Hep.  11),  it  was 
held  by  Sir  J.  Leach,  that  words"  of  survivorship  in  a 
will  are  to  be  referred  to  the  period  of  division  and  en- 
joyment, unless  there  be  a  special  intent  to  the  con- 
trary. So  that  if  a  legacy  be  given  to  two  or  more, 
equally  to  be  divided  between  them,'  or  to  the  survi- 
vors or  survivor  of  them,  and  there  be  no  special  in- 
tent to  be  found  in  the  will,  tbe  survivorship  is  to  be 
referred  to  the  period  of  division.  If  there  be  no  pre- 
vious interest  given  in  the  legacy,  then  the  period  of 
division  is  the  death  of  the  testator,  and  the  survivors 
at  his  death  will  take  the  whole  legacy  (Stringer  v. 
Phillips,  1  Eq.  Cas.  Abr.  292).  But  if  a  previous 
life  estate  be  given,  then  the  period  of  division  is  the 
death  of  the  tenant  for  life,  and  the  survivors,  at  such 
death,  will  take  the  whole  legacy  (Russell  v.  Long,  4 
Ves.  551 ;  Daniell  v.  Daniell,  6  Yes.  297 ;  Jenour  v, 
Jenour,  10  Yes.  562).  The  case  of  Crozier  v.  Fisher. 
(4  Russ.  398),  apparently  opposed  to  these  rules,  was 
a  peculiar  case;  there  was  an  express  direction  that 
the  period  of  distribution  should  be  when  the  youngest 
attained  twenty-one.  In  the  following  recent  case 
there  was  a  bequest  to  A.  for  life,  and  "  at  her  decease, 
to  her  surviving  children,"  when  they  have  attained 
twenty-one :  Held,  that  the  survivorship 'had  reference 
to  the  death  of  A.,  and  that  those  children  only  who 
survived  her  were  entitled.  Huff  am  v.  Hubbard,  16 
Beav.  579. 

WILL.  —  Probate— Obliteration.  —  The  case  of 
Cooper  v.  Bochett  (4  Moore,  P.  C.  419)  establishes 
that  in  the  absence  of  evidence,  the  presumption  is 
that  obliterations  and  alterations  appearing  upon  the 


face  of  a  will  were  made  subsequently  to  its  execution. 
But  in  a  case  where  probate  of  the  will  had  been 
granted  in  facsimile,  it  was  held,  that  the  court  of 
competent  jurisdiction  had  thereby  decided  that  the 
obliterations  were  made  before  execution,  and  effect 
was  given  to  them  accordingly.  The  L.  C.  said  he 
was  not  one  of  those  who  thought  it  competent  to  look 
at  the  original  will  on  all  occasions.  (See  Shea  v. 
Boschetti,  23  Law  Tim.  Rep.  137).  Oann  v.  Gregory, 
Week.  Rep.  1853—4,  p.  484;  S.  C.  23  Law  Tim. 
Rep.  137. 

EQUITY   PRACTICE. 

COSTS.— Taxation  of  costs-Irregularity— Waiver. 
— An  order  for  taxation  was  to  be  void,  unless  the 
Master  made  his  report  in  a  fortnight,  or  certified  that 
further  time  was  necessary.  The  time  elapsed  without 
such  certificate,  and  the  parties  afterwards  attended 
several  times  before  the  Master  without  objecting: 
Held,  that  the  irregularity  had  been  waived,  and  an 
order  was  made  for  the  Master  to  proceed  in  the  tax- 
ation.    Re  Field,  16  Beav.  593. 

EVIDENCE.— Oral  examination  of  parties  as  wit' 
nesses  on  appeal. — Where  upon  the  hearing  of  a  cause 
by  a  Vice  Chancellor,  a  tender  by  the  defendant  of 
himself  to  be  examined  orally  as  a  witness  for  himself 
in  the  cause,  with  a  view  to  his  cross-examination  by 
the  plaintiff,  had  been  refused  by  the  plaintiff,  this  was 
held  by  the  Court  of  Appeal  to  be  a  sufficient  ground 
for  refusing  to  accede  to  an  application  by  the  plaintiff 
to  have  that  course  adopted,  upon  the  hearing  of  an 
appeal  from  the  Vice  Chancellor's  decree.  Hindson 
v.  WetheriU,  18  Jur.  499. 

FORECLOSURE.  —  Decree  for  — Sale  directed 
under  15  A*  16  Vict.  c.  86.— By  the  Equity  Jurisdic- 
tion Act  (the  15  &  16  Vict.  c.  §6),  sec.  48,  a  court  of 
equity  may,  in  a  foreclosure  suit,  upon  the  request  pf 
the  mortgagee  or  any  subsequent  incumbrancer,  or  of 
the  mortgagor,  direct  a  sale  instead  of  a  foreclosure. 
In  the  case  of  Girdlestone  v.  Lavender  (9  Hare,  App. 
53;  S.  C.  16  Jur.  1081)  V.C.  Turner  held  that  the 
above  provision  could  not  be  applied  to  a  case  in  which 
a  decree  for  foreclosure  had  already  been  obtained ; 
that  the  only  course  was  to  rehear  the  cause.  .V.C. 
Stuart  in  the  following  case  has  taken  a  different 
view.  The  suit  was  an  ordinary  foreclosure  suit,  and 
in  June,  1853,  a  decree  was  made,  with  the  consent  of 
all  parties  except  the  mortgagor,  for  a  foreclosure  on 
the  usual  terms.  After  the  filing  of  the  bill,  but  before 
the  decree,  the  mortgagor  took  the  benefit  of  the  In- 
solvent Act.  ;  The  plaintiff  in  the  suit  represented  the 
right  of  the  first  and  second  incumbrancers ;  a  third 
incumbrancer  had  bought  up  all  tbe  subsequent 
charges,  including  tbe  rights  of  the  mortgagor  himself, 
vested  in  tbe  assignee  in  insolvency,  and  had  con- 
tracted to  sell  the  estate.  Upon  a  petition  by  the 
mortgagor  and  two  of  his  creditors,'  opposed  by  the 
third  incumbrancer,  for  a  sale  instead  of  a  foreclosure, 
notwithstanding  the  decree :  .Held,  that  the  court  has 
power,  by  the  48th  section  of  the  above  act,  unjier  the 
above  circumstances,  and  notwithstanding  the  former 
oecree,  to  which  the  mortgagor  was  not  a  consenting 
party,  to  order  a  sale  upon  the  terms  of  a  sufficient  sum 
being  paid  into  court  to  indemnify  the  third  incum- 
brancer for  the  sums  actually  paid  by  him.  Laslctf 
v.  CUffe,  23  Law  Tim.  Rep.  167. 
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HEARING.  —  Interlocutory  applications.  —  The 
court  will  give  no  encouragement  to  any  attempt  to 
obtain  its  decision  on  important  questions  of  law  be- 
fore the  hearing.    Bates  v.  Brothers,  2  Eq.  Rep.  327. 

PARTIES  TO  SUIT.-Wo  personal  representative. 
—The  person  who  would  be  appointed  administrator 
ad  litem,  is  the  most  proper  person  to  be  nominated 
under  the  15  &  16  Vict.  c.  16,  s.  44,  to  represent  a 
deceased  party  who  has  no  personal  representative. 
This  enactment,  which  provides  that  the  court  may 

Sroceed  in  any  suit  without  the  representative  of  a 
eceased  person,  or  may  appoint  some  person  to  re- 
present such  estate  for  all  the  purposes  of  the  suit, 
extends  to  those  cases  where  the  party  "  interested '» 
is  sought  to  be  made  liable.  The  Dean  and  Chapter 
ffEly  v.  Gayford,  16  Beav.  561. 

SECURITY  FOR  COSTS.— Objections  to  Mas- 
ter's  report—  Motion  or  petition.— An  objection  as  to 
the  nature  and  amount  of  the  security  for  costs  re- 
quired by  the  Master .-  Held,  to  be  properly  taken  by 
motion  and  not  by  exception.  Payne  v.  Little.  16 
Beav.  563. 

SOLICITOR.— Taxation  of  costs— Where  order 
not  as  of  course.— Yf  here  a  solicitor  is  retained  by  two 
parties  jointly,  an  application  for  taxation  by  one,  in 
the  absence  of  the  other,  should  not  be  made  as  of 
course,  but  should  be  made  by  a  special  petition.  (See 
Re  Chilcote,  1  Beav.  421;  Lockhart  v.  Hardy,  4 
Beav.  224 ;  Re  Hair,  10  Beav.  187)  Re  Lewin,  16 
Beav.  608. 

COMMON   LAW. 

APPEAL.— Case  reserved— Submission — Practice. 
— A  case  reserved  at  sessions  on  appeal  against  a  rate, 
stated  certain  facts,  a  conclusion  of  fact  from  them, 
and  the  quashing  of  the  rate  thereon.  The  submission 
then  provided  that  if  the  Court  of  Queen's  Bench 
should  be  of  opinion  that  the  sessions  were  wrong  and 
the  rate  good,  the  judgment  of  the  sessions  was  to  be 
reversed,  and  the  rate  confirmed ;  otherwise  the  judg- 
ment of  the  sessions  to  be  confirmed,  and  the  rate  to 
stand  quashed :  Held,  that  the  court  ought  not  to  hear 
the  case.    Reg.  v.  Mablcthorpe,  18  Just.  Pea.  313. 

BANKERS.— Partnership  liabilities  for  acts  of 
their  manager —A  lady  placed  a  sum  of  money  in  a 
bank  on  a  deposit  account :  the  manager  of  that  bank 
afterwards  suggested  to  her  a  change  of  the  invest- 
ment, to  obtain  more  interest  for  her  money,  by  paying 
off  a  mortgage  debt  due  to  anothe*  person,  and  a  lien 
darned  on  the  premises  by  the  bank ;  she  adopted 
the  recommendation,  and  gave  the  manager  her  de- 
posit note  for  the  purpose;  he  obtained  the  money 
and  fraudulently  appropriated  it  to  his  own  use :  Held, 
that,  under  the  circuir  stances,  the  bank  was  liable,  the 
deposit  note  having  been  given  to  the  manager  rs 
such,  and  he  must  be  considered  to  have  been  re- 
presenting the  bank  partnership.  Thompson  v.  Bell, 
Public  Officer  of  the  National  Provincial  Bank,  23 
Law  Tim.  Rep.  178. 

BRIDGES.— County— Liability  of  county  surveyor 
for  non-repair.— It  was  decided  before  the  passing  of 
the  43  Geo.  3.  c.  59,  that  the  inhabitants  or  a  county 
were  not  liable  to  an  action  for  not  repairing  a  bridge 
because  it  was  impossible  to  bring  them  all  into  court, 
and  because,  being  a  fluctuating  body,  individuals 
might  be  made  responsible  for  omissions  of  which 


not  they,  but  others,  had  been  guilty  (Russell  v.  The 
Men  of 'Devon,  2  Term  Rep.  66/).  By  the  above 
act  it  is  recited  that  the  inhabitants  of  counties  are  by 
law  bound  to  repair  the  county  bridges,  and  it  pro- 
vides that  surveyors  of  county  bridges  may  get  mate- 
rials for  the  repairs  of  bridges,  and  the  inhabitants 
of  counties  are  to  sue  for  damages  done  to  bridges  and 
other  county  works,  and  for  the  recovery  of  property 
belonging  to  such  counties,  in  the  name  of  tneir  sur- 
veyor, and  also,  "  shall,  and  may  be  sued  in  the  name 
of  such  surveyor,"  and  provision  is  made  for  reim- 
bursing him  the  expenses  which  he  may  thus  be  put 
to.  Notwithstanding  these  provisions  it  has  been  de- 
termined, in  the  Exchequer  Chamber,  that  na  action 
can  be  maintained  against  a  surveyor  of  county  bridges 
for  an  injury  to  an  individual  resulting  from  the  non- 
repair of  a  county  bridge,  for  the  usual  and  proper 
operation  of  clauses,  such  as  in  the  above  act,  is  not 
to  give  new  rights  of  actions,  or  create  new  liabilities, 
but  only  to  substitute  more  convenient  parties  for 
those  who  might  otherwise  be  liable,  or  might  have 
sued  either  at  common  law  oi  by  statute.  McKinnon 
v.  Penson,  18  Jur.  513. 

CARRIERS.— Liability  of  railway  company- 
Goods  in  custody  of  company  as  carriers— Implied 
authority  of  servants— General  superintendent— Con- 
version.— In  an  action  of  trover  for  goods  in  the  cus- 
tody of  an  ordinary  partnership,  it  is  not  necessary  to 
show  a  demand  of  the  goods  from  a  partner,  and  a 
refusal  by  him ;  it  is  enough  to  show  a  demand  from 
and  a  refusal  by  the  person  allowed  by  the  partner- 
ship to  manage  their  business.  In  this  respect,  there 
is  no  distinction  between  a  railway  company  and  any 
other  partnership  carrying  on  an  extensive  business. 
In  trover  for  quicks  and  plants  against  a  railway  com- 
pany, it  appeared,  on  a  bill  of  exceptions,  that  plain- 
tiff was  owner  of  quicks  which  had  been  carried  on 
defendants'  railway,  and  which  F.,  the  general  supe- 
rintendent of  the  company,  had  given  him  leave  to 
plant  on  a  piece  of  pound  of  the  company,  at  one  of 
their  stations.  Plaintiff  demanded  the  quicks  from 
F.,  who  claimed  them  for  defendants,  and  refused  to 
allow  him  to  remove  them.  Plaintiff  then  applied  to 
the  managing  director,  who  also  refused :  Held,  that 
it  was  the  duty  of  a  railway  company,  carrying  on  the 
business  of  carriers,  to  have  on  the  spot  some  person 
with  authority  to  act  on  their  behalf,  in  all  cases,  as 
the  exigency  of  the  traffic  might  require ;  that  in  this 
respect  there  was  no  difference  between  a  railway  com- 
pany and  any  other  partnership,  carrying  on  an  ex- 
tensive business,  that  there  was  sufficient  evidence 
that  F.  had  authority  to  bind  the  company  in  all  mat- 
ters within  the  course  of  their  ordinary  business ;  also, 
that,  construing  the  bill  of  exceptions,  as  showing 
that  the  quicks  had  been  left  with  defendants  in  the 
course  of  their  business  as  carriers,  there  was  evidence 
of  a  conversion  by  them.  Parke,  B.,  thought  that  it 
was  no  part  of  the  business  of  defendants,  as  carriers, 
to  allow  the  quicks  to  be  kept  planted  in  their 
grounds  for  an  indefinite  time;  and  therefore  he 
doubted  whether  F.'s  refusal  to  deliver  them  up  was 
an  act  within  the  scope  of  his  authority.  By  Maule, 
J. :  the  quicks  having  been  in  the  custody  of  defend- 
ants as  carriers,  plaintiff  was  entitled  to  have  them, 
upon  demanding  them  from  F.,  even  if  F.  allowed 
them  to  be  planted  without  the  authority  of  defend- 
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ants ;  also,  it  was  within  the  scope  of  F.'s  authority  to 
allow  plaintiff  to  plant  the  Quicks  in  defendants' 
ground*  and  a  proper  exercise  of  his  authority  to  grant 
sach  accommodation.  Giles  v.  The  Taff  Vale  Rait- 
way  Company,  28  Jur.  510. 

FARMING  STOCK.— Safe  by  tenant— Removal 
by  purchaser— 56  Geo.  3,  c.  50,  s.  11.— Sect.  11  of 
stat.  56  Geo.  3,  c.  50  (which,  except  as  to  the  11th 
sect.,  applies  to  sales  of  farming  stock  under  execu- 
tions), which  enacts  that  no  assignee  of  any  bank- 
rupt, or  of  any  insolvent  debtors  estate,  nor  any 
assignee  under  any  bill  of  sale,  nor  any  purchaser  of 
the  stock  or  crop  of  the  tenant  on  lards  let  to  farm, 
shall  take,  use,  or  dispose  of  any  hay,  &c.t  or  other 
produce,  in  any  other  manner  than  the  tenant  ought 
to  do,  applies  to  all  sales,  though  the  title,  preamble, 
and  other  sections  of  the  act  are  confined  to  the  sale 
of  fanning  stock  taken  in  execution.  JVilmot  v.  Rose, 
18  Jur.  518. 

LANDLORD  AND  TENANT.— Commencement  of 
tenancy — Written  agreement — Yearly  hiring. — In  the 
absence  of  any  evidence  <o  the  contrary,  the  tenancy 
under  a  written  agreement  for  the  hire  of  premises  at 
a  yearly  rental,  from  year  to  year,  must  be  taken  to 
be<nn  from  the  day  on  which  that  agreement  professes 
to  nave  been  executed ;  ami  that  question  is  for  the 
judge  and  not  for  the  jury.  Bishop  v.  Wraith,  2  Com. 
L.  Rep.  287. 

SHIPPING.— Contract  of  teamen— Unseaworthi- 
ness— Right  of  action— Supply  of  medicines— 7  $  8 
Vict.  c.  112,  ss.  18,  62— Breach  of  duty— Special 
and  private  injury— In  the  case  of  Seymour  v.  Mad- 
dox,  (16  Qu.  Ben.  Rep.  326;  8.  C.  15  Jur.  723) 
it  was  held  that  there  was  no  implied  duty  on  the  part 
of  the  manager  of  a  theatre  to  fence  round  or  light 
a  hole  in  the  stage  through  which  one  of  the  per- 
formers fell.  The  principle  of  this  case  has  been  ap- 
plied to  the  engagement  of  a  sailor,  the  Court  of 
Queen's  Bench  holding  that  there  is  no  implied  war- 
ranty of  seaworthiness  in  a  contract  between  the 
owner  of  a  ship,  and  a  seaman  to  serve  on  board  it 
for  a  particular  voyage.  Therefore,  a  declaration  bv 
a  seaman  against  the  owner  of  a  ship  for  so  negli- 
gently fitting  out  the  ship,  that  by  reason  thereof  it 
was.  unseaworthy,  and  plaintiff  was  unable  to  sleep 
in  his  hammock,  and  obliged  to  undergo  excessive 
labour,  and  was  thereby  injured  in  his  health,  not  al- 
leging any  knowledge  of  the  unseaworthiness,  or  any 
personal  blame  on  the  part  of  the  defendant,  cannot 
be  supported.  By  sect.  18  of  stat.  7  &  8  Vict.  c.  1 12, 
every  ship  navigating  between  the  United  Kingdom 
and  any  place  out  of  the  same,  shall  keep  constantly 
on  board  a  sufficient  supply  of  medicines,  suitable  to 
accidents  and  diseases  arising  on  sea  voyages,  and  the 
owner  of  the  ship  shall  incur  a  penalty  of  j£20  for 
every  default.  By  sect  62,  all  penalties  shall  be  re- 
covered either  in  the  superior  courts,  at  the  suit  of  the 
Attorney-General,  or  at  the  suit  of  any  person,  by 
summary  proceeding,  and  not  exceeding  one  moiety 
shall  be  paid  to  the  informer,  and  the  residue  to  the 
Seamen's  Hospital  Society:  Held,  that  the  penalty 
was  recoverable  for  a  breach  of  the  public  duty,  created 
by  the  statute,  and  that  the  common  law  right  to 
maintain  an  action  in  respect  of  a  special  damage  re- 
sulting from  the  breach  of  that  duty,  was  not  taken 
away  by  reason  of  the  penalty  recoverable  by  a  com* 


mon  informer  being  annexed  as  a  punishment  for  the 
non-performance  of  the  public  duty.  This  does  not 
affect  the  rule  that  where  the  performance  of  a  new 
duty,  created  by  act  of  Parliament,  is  enforced  by  a 
penalty,  recoverable  by  the  party  grieved  by  the  non- 
performance, there  is  no  other  remedy  than  that  given 
oy  the  act,  either  for  the  public  or  the  private  wrong. 
The  distinction  is  between  the  case  of  a  compensation 
provided  for  a  private  special  damage,  and  of  a  pe- 
nalty recoverable  by  a  common  informer,  where  there 
may  not  have  been  any  damage  sustained  by  any  one 
Couch  v.  Stetl,  18  Jur.  515. 

COMMON  LAW  PRACTICE. 

ARBITRATION.— Award— Finality.  —  A  cause 
and  all  matters  in  difference  between  the  parties  were 
referred  to  a  barrister;  a  cross  claim  was  urged  on  the 
part  of  the  defendant  before  the  arbitrator.  The  ar- 
bitrator professing  to  make  his  award  "  of  and  con- 
cerning the  said  several  premises  so  referred  as  afore- 
said," after  disposing  ot  all  the  issues  in  favour  of  the 
plaintiff,  directed  the  defendant  to  pay  a  gross  sum  to 
the  plaintiff,  apportioned  the  costs  of  tne  reference 
and  award,  and,  on  payment  thereof,  directed  that  the 
plaintiff  should  execute  and  deliver  to  the  defendant  a 
general  release;  but  nothing  was  said  in  respect  of 
the  cross  claim :  Held,  that  the  award  was  neverthe- 
less final;  for  that  it  must  be  intended,  from  the 
silence  of  the  arbitrator  upon  the  subject,  that  he  had 
negatived  the  cross  claim.  Harrison  v.  Creswick, 
P.  O.,  13  C.  B.  Rep.  399. 

ATTORNEY.— Striking  off  roll— Conducting  pro- 
secution without  authority.— 'the  court  will  not  strike 
an  attorney  off  the  roll  for  acting  without  authority  in 
conducting  the  prosecution  of  a  prisoner  for  felony. 
Re  W.  B.  Davies,  1  Bail  C.  Cas.  207. 

ATTORNEY.— Striking  off  roll— Nonpayment  of 
money  pursuant  to  order  of  judge.— The  mere  non- 
payment of  money  by  an  attorney,  pursuant  to  an 
order  and  rule  of  court,  is  no  ground  for  striking  him 
off  the  roll.     Guilford  v.  Sims,  13  C.  B.  Rep.  370. 

AWARD.— Power  of  arbitrator  to  award  judgment, 
non  obstante  veredicto. — To  a  declaration  for  the  breach 
of  a  special  contract,  the  defendant  pleaded  to  the 
whole  cause  of  action  several  pleas,  one  of  which  was 
bad,  as  raising  an  immaterial  issue.  At  the  trial,  the 
cause  was  referred  to  an  arbitrator,  the  costs  of  the 
cause  to  abide  the  event,  and  the  submission  contained 
the  usual  clause  precluding  the  parties  from  bringing 
a  writ  of  error.  The  arbitrator  round  the  issue  raised 
on  the  defective  plea  for  the  defendant,  and  all  the 
other  issues  for  the  plaintiff,  and  he  awarded  the  plain- 
tiff £5  damages :  Held,  that  as  the  arbitrator  had  no 
power  to  award  judgment,  non  obstante  veredicto,  and 
as  no  writ  of  error  could  be  sued  out,  the  final  event 
of  the  record  was  in  favour  of  the  defendant,  and  con- 
sequently he  was  entitled  to  the  postea.  The  decision 
was  made  on  the  authority  of  the  case  of  Steeple  v. 
Bonsall  (4  Adol.  and  Ell.  950),  which  the  Court  of 
Exchequer  said  "  was  correctly  decided,  though  upon 
wrong  reasons."  Linegar  v.  Pearcet  9  Exch.  Rep.  417. 

AWARD; — Directing  payment  of  money  to  a  stranger 
—Imperfect  direction  as  to  costs— Order  under  1  f  2 
Vict.  c.  1 10,  s.  18,  where  granted, — An  award  directing 
payment  of  a  sum  of  money  to  a  stranger  is  not  good, 
unless  it  appears  on  the  face  of  the  award  that  such 
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payment  is  for  the  benefit  of  a  party  to  the  submission. 
The  court  will  not  make  an  order  under  the  1  &  2 
Vict.  c  110,  for  payment  of  money  directed  to  be  paid 
by  an  award,  except  in  a  case  where  an  attachment 
would  have  been  granted.  A  dispute  between  A.  and 
B.,  two  shipowners,  as  to  a  collision,  was  by  agreement 
referred,  the  agreement  providing  that  "  all  such  dis- 
putes and  differences,  claims,  demands,  and  damages 
m  respect  thereof,  should  be  referred  to  the  arbitra- 
tors ;"  and  that  "  all  the  costs  and  charges  in  and 
about  the  submission,  the  reference,  and  award,  should 
be  in  the  discretion  of  the  arbitrators."  The  arbitra- 
tors ordered  that  "all  disputes  between  the  parties 
touching  the  matters  in  difference  should  cease  and 
determine ;"  and  they  further  ordered  that  A.  should 
pay  "  for  the  damages  and  costs,  incurred  by  B.  in  con- 
sequence of  the  collision,  j!72.  6s. ;"  and  they  further 
ordered  that  the  arbitrators'  charges  and  expenses 
attending  the  reference,  amounting  to  £62.  14s.  10d.9 
should  be  borne  in  equal  proportions  by  A.  and  B. ; 
and  that  the  said  sums  of  £72.  6s.  and  j£62.  14s.  10d., 
making  together  £\35.  Us.  10d.,  should  be  paid,  within 
ten  days  from  the  execution  of  the  award,  to  C." 
The  court  refused  to  make  a  rule,  under  the  1  &  2 
Vict.  c.  110,  s.  18,  ordering  A.  to  pay  the  £72.  6s.  to 
B.,  there  being  nothing  on  the  face  of  the  award  to 
show  how  the  payment  to  C.  was  to  enure  as  a  pay- 
ment for  the  benefit  of  B.,  although  there  was  an  affi- 
davit stating  that  G.  was  agent  for  B.'s  vessel,  and 
acted  as  his  agent  in  the  matter  of  the  arbitration,  and 
that  the  money  was  directed  to  be  paid  to  him  as  such 
agent.  Semble,  that  the  award  did  not  sufficiently 
dispose  of  "  the  costs  and  charges  in  and  about  the 
submission,  reference,  and  award."  Exp.  Laing  and 
Todd,  13  Com.  Ben.  Rep.  276. 

COSTS.— Higher  or  lower  scale— Plea  of  tender.— 
A  plea  of  tender  is  not  a  plea  in  bar  to  an  action,  but 
merely  that  the  plaintiff  ought  not  to  recover  more 
than  the  sum  tendered ;  the  plea  itself  runs,  "  the 
plaintiff  ought  not  to  maintain  his  aforesaid  action 
thereof  against  the  defendant  to  recover  any  more  or 
greater  damages  than  the  said  sum."  In  Giles  v. 
Partis  (1  Ld.  Raym.  254)  it  was  held,  that  though  a 
tender  is  made  and  the  plaintiff  refuses  the  money, 
yet  the  tender  cannot  be  pleaded  in  bar  of  the  action, 
neither  in  debt  or  assumpsit,  but  in  bar  of  damages 
only ;  for  the  debtor  shall  nevertheless  pay  his  debts. 
This  will  account  for  the  following  decision : — In  an 
action  for  a  sum  exceeding  j£20,  the  defendant  pleaded 
(inter  alia)  a  tender  of  £23.  5s.  Sd.t  and  payment  into 
court  of  the  sum  tendered.  The  case  was  referred  to 
arbitration,  the  arbitrator  to  have  the  same  powers  as 
a  judge  at  Nisi  Prius.  The  arbitrator  found  for  the 
defendant  upon  the  plea  of  tender,  and  for  the  plain- 
tiff on  the  other  pleas,  and  directed  a  verdict  to  be 
entered  for  him  for  the  sum  of  £2.  10s.  5d.  beyond 
the  amount  paid  into  court.  At  the  taxation  of  the 
plaintiff's  costs  it  was  contended  for  t  e  defendant 
that  they  should  be  taxed  on  the  lower  scale,  pursuant 
to  the  directions  to  the  taxing  officers  of  H.  T.,  1853. 
But,  upon  its  being  suggested  that  the  arbitrator 
would  give  his  certificate  for  the  higher  scale,  the  tax- 
ation was  postponed,  and  the  arbitrator  gave  his  cer- 
tificate accordingly ;  but  at  the  time  of  his  doing  so, 
his  time  for  making  his  award  had  expired.  The  costs 
were  subsequently  taxed  upon  the  higher  scale,  and 


upon  a  motion  for  a  review  of  the  Master's  taxation, 
on  the  ground  that  the  costs  should  have  been  taxed 
upon  the  lower  scale,  as  the  plaintiff  recovered  less 
than  £20 :  Held,  that  the  taxation  upon  the  higher 
scale  was  correct,  for  that  the  money  tendered  and 
paid  into  court  was  recovered  in  the  action  equally 
with  that  which  was  given  beyond  it,  and  so  the 
amount  recovered  in  the  action  exceeded  jC20  (over- 
ruling Dixon  v.  Walker,  7  Mees.  and  Wels.  214). 
Query,  whether  an  arbitrator,  who  has  the  same  power 
given  him  as  a  judge  at  Nisi  Prius,  has  power  to  grant 
a  certificate  after  his  time  for  making  his  award  has 
expired.     Cooch  v.  Malt  by,  23  Law  Tim.  Rep.  1/9. 

COUNTY   COURTS. 

COSTS.— Afdavit— 9  *  10  Pic*,  c.  95.  1. 128— 
Twenty  miles  in  a  direct  line— 15  gr  16  Vict  c.  54, 
s.  4— Jurisdiction  of  court  to  review  Judge's  order 
under.— By  s.  128  of  9  &  10  Vict.  c.  95,  where  the 
plaintiff  dwells  more  than  twenty  miles  from  the  de- 
fendant, he  may  sue  the  defendant  in  the  superior 
courts  for  a  claim  otherwise  recoverable  in  the  county 
court.  By  s.  4  of  15  &  16  Vict.  c.  54,  if  the  plaintiff 
recover  less  than  £20  in  respect  of  a  debt,  or  £5  in 
respect  of  a  tort,  and  he  can  make  it  appear  to  the 
satisfaction  of  the  Court,  or  a  judge  at  chambers,  that 
(inter  alia)  the  action  was  brought  for  a  cause  of  ac- 
tion in  which  concurrent  jurisdiction  is  given  to  the 
superior  courts  by  s.  128  of  the  9  &  10  Vict.  c.  95, 
then  the  court  or  judge  may  direct  that  the  plaintiff 
shall  recover  his  costs.  On  this  it  has  been  held  that 
the  court  has  jurisdiction  to  review  an  order  of  a  judge 
at  chambers,  giving  a  plaintiff  his  costs  of  action, 
under  15  and  16  Vict.  c.  54,  s.  4.  Where  a  plaintiff's 
affidavit,  in  order  to  obtain  the  costs  of  action  in  a 
superior  court,  under  the  128th  section  of  the  9  &  10 
Vict.  c.  95,  and  the  15  &  16  Vict.  c.  54,  s.  4,  states 
that  he  has  inquired,  and  believes  that  the  defendant 
has  no  place  of  business  within  the  jurisdiction  of  the 
county  court  where  the  cause  of  action  arose,  it  is  not 
sufficient  for  the  defendant,  in  answer,  to  state  gene- 
rally that  the  defendant's  "  place  of  business  is  at  S.," 
without  showing  that  the  defendant  does  carry  on 
some  and  what  business.  The  128th  section  of  the  9 
&  10  Vict.  c.  95,  gives  concurrent  jurisdiction  to  the 
superior  court,  where  the  plaintiff  dwells  more  than 
twenty  miles  from  the  defendant.  Semble,  per  Jervis, 
C.  J.,  and  Maule,  J.,  that  the  twenty  miles  are  to  be 
measured  in  a  direct  line,  and  not  by  the  nearest  pub- 
lic mode  of  access.    Stokes  v.  GrisseU,  18  Jur.  519. 

CRIMINAL   LAW. 

POOR  RATE.— Rateable  value— Profits  of  occu- 
pation or  collateral  guarantee — Railway  company — 
Agreement  to  make  up  dividend. — The  Newmarket 
Railway  Company  being  empowered  by  their  act  to 
make  a  branch  line  of  railway  joining  that  of  the 
Eastern  Counties'  Railway  Company,  an  agreement 
was  entered  into  between  the  two  companies  (which 
was  afterwards  confirmed  by  act  of  Parliament), 
whereby,  in  consideration  bf  the  benefit  likely  to  accrue 
to  the  Eastern  Counties  Company  from  the  making  of 
such  branch,  and  the  working  of  it  in  connection  with 
their  railway,  the  Eastern  Counties  Company  agreed 
that,  whenever  the  net  earnings  of  the  Newmarket 
Railway  Company,  after  payment  of  working  expenses 
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and  other  charges,  &©.,  should  not  he  sufficient  to  pay 
a  dividend  of  Jts  per  cent,  on  their  share  capital,  the 
Eastern  Counties  Company  would  pay  to  the  New- 
market Company  such  sum  as  would  be  sufficient  to 
make  up  the  said  dividend  to  the  rate  of  £3'  per  cent ; 
provided  that  the  sum  payable  in  any  one  year  should 
not  exceed  jf  5,000.  The  net  earnings  of  the  Mew- 
market  Railway  Company  not  being  sufficient  to  pay 
the  said  dividend  of  £3  per  cent,  in  the  year  preced- 
ing that  in  which  they  were  rated,  the  Eastern  Coun- 
ties Company,  in  pursuance  of  their  agreement,  paid 
to  them  j£3,/05  to  make  up  the  dividend  to  the  said 
rate :  Held  (per,  Coleridge,  J.,  and  Erie,  J.,  disseft- 
tiente  Lord  Campbell,  C.  J.),  that  in  rating  the  New- 
market Railway  Company  to  the  relief  of  the  poor,  the 
sum  of  £3J05  ought  not  to  be  taken  into  considera- 
tion as  increasing  the  rateable  value,  as  it  was  not  an 
earning  of  the  branch,  nor  money  paid  by  way  of  rent 
for  the  use  of  the  branch,  or  springing  from  the  profits 
of  the  occupation,  but  a  payment  arising  from  a  col- 
lateral contract  of  guarantee,  in  case  the  profits  of  the 
occupation  should  fall  «hort  of  a  certain  amount. 
The  Newmarket  Railway  Company  app..  and  the 
Churchwarden*,  8fC,  of  St.  Andrew-the-Less,  Cam- 
bridge, resp.,  23  Law.  JournrM.  C.  76. 

BANKRUPTCY  AND   INSOLVENCY. 

FRIENDLY  SOCIETIES.  —  Priority  —Benefit 
Building  Societies.— The  167th  section  of  the  Bank- 
runt  Law  Consolidation  Act,  1849,  gives  priority  over 
other  creditors  to  trustees  of  societies  established 
under  any  of  the  acts  relating  to  friendly  societies  in 
the  event  of  the  bankruptcy  of  any  of  their  officers : 
Held,  that  this  section  does  not  apply  to  benefit  build- 
ing societies.  Ex  parte  Bailey,  in  re  Barrell,  18  Just. 
Pea.  327. 

INSOLVENT.— Allowance.— Rule  Nisi  not  granted 
where  fraud  is  evident* — Semble,  where  a  clear  case  of 
fraud  is  made  against  an  insolvent,  and  he  is  remanded 
in  consequence,  the  court  will  refuse  a  rule  nisi  on  the 
detaining  creditors  for  an  allowance  under  section  86 
of  1  &  2  Vict.  c.  110.  Re  Luke,  1  Bank,  and  Insolv. 
Rep.  216. 

INSOLVENT.— Jurisdiction.— Residence  of  insol- 
vent— How  distance  to  be  measured.— Where  an  insol- 
vent resides  within  a  parish  the  distance  whereof,  as 
mr  isured  by  the  nearest  highway  from  the  General 
Post-office  in  London  to  the  parish  church  of  such 
parish,  exceeds  twenty  miles,  the  London  court  has  no 
jurisdiction.   Re  Holaen,  1  Bank,  and  Insolv.  Rep.  216. 

INSOLVENT.  —  Opposition  —  Holder  of  Bill  of 
Exchange. — Where  an  insolvent  had  inserted  in  her 
schedule  as  creditors  the  several  persons  whose  names 
appeared  to  a  bill  of  exchange  of  which  she  was  the 
acceptor :,  Held,  that  the  holder  only  was  entitled  to 
oppose :  Held,  also,  that  his  right  to  appear  did  not 
extend  to  a  day  appointed  for  the  adjourned  considera- 
tion of  the  final  oraer,  he  not  having  appeared  before. 
Re  Mary  Ann  Cann,  1  Bank,  and  Insolv.  Rep.  217. 

INSOLVENT.  —  Opposition.  —  Not  by  creditor 
seeking 'terms  by  threat  of.-- Where  a  creditor  endea- 
vours to  make  terms  for  himself,  and  threatens  an 
opposition  if  those  terms  are  not  complied  with,  the 
court  will  not  allow  him  to  oppose.  Re  Penfold,  1 
Bank,  and  Insolv.  Rep.  220. 


INSOLVENT.— Opposition— Vexatious  defence.— 
Where  there  has  been  a  contest  before  a  jury,  an.  m 
motion  afterwards  to  the  court  upon  a  legal  point,  the 
court  is  usually  slow  to  pronounce  the  defence  to  be 
vexatious  ;  but  where  such  proceeding  has  caused  to 
the  plaintiff  great  expense,  and  the  plea  was  founded 
in  falsehood,'  the  court  will  hold  the  defence  to  be 
vexatious.    Re  Couchmah,  23  L.  T.  99. 

INSOLVENT.— Petition  —  Omission  supplied  by 
schedule — Absence  of  fraud. — The  court  will  not  dismiss 
an  insolvent's  petition  where  an  omission  appears 
which  is  supplied  by  the  schedule,  unless  fraud  or  col* 
lusion  is  intended.  Re  Isaac  Smith,  1  Bank,  and 
Insolv.  Rep.  219. 

MORTGAGEE.— Lien— Order  and  disposition.— 
M.,  in  consideration  of  moneylent  and  advanced  to 
W.,  by  deed  covenanted  with  W*>  that  if  default  were 
made  by  him  in  payment,  W.  should  he  at  liberty  to 
enter  and  take  possession  of  the  premises  and  effects 
of  M.,  and  to  sell  the  same,  and  apply  the  purchase 
money  in  payment  of  expenses  and  of  the  debt  due  to  him, 
and  account  to  M.  for  the  surplus.  M.  made  default  in 
payment ;  and  W,  by  his  agent,  entered  on  and  took 
possession  of  the  premises  and  effects,  but  did  not  sell. 
A  few  days  after  W.  had  taken  possession,  &c.,  M.  was 
adjudicated  a  bankrupt :  Held,  that  the  premises  and 
effects  passed  to  the  assignees.  Ex  parte  fVayman,  re 
Mellor,  1  Bank,  and  Insolv.  Rep.  213.  The  Commis- 
sioner (Evans)  said  that  the  question  turned  on  the 
meaning  of  the  word  "  hen"  in  the  184th  section  of  the 
act,  as  under  that  only  could  the  mortgagee  be  pro- 
tected. He  was  of  opinion  that  by  "  lien"  were  meant 
cases -such  as  an  attorney  holding  the  deeds  of  his 
client,  or  a  coachmaker  holding  a  carriage  till  the 
repairs  were  paid' for.  "  In  this  case  the  mortgagee,  by 
the  clauses  in  the  deed  already  stated,  had  the  abso? 
lute  property  in  the  goods  after  taking  possession  of 
them,  and  had  not  merely  a  hen  on  the  goods,  and  I 
consequently  think  the  assignees  are  entitled,  and  the 
mortgagee  can  only  prove  his  debt.  It  also  appears 
to  me  that  if  the  bankrupt  and  her  servants  were 
allowed  to  continue  in  the  house,  the  goods  would 
pass  to  the  assignees,  as  being  in  the  use,  order,  and 
disposition  of  the  bankrupt.  Exp.  Majoribanks,  1 
De  Gex,  466 ;  Darley  v..  Smith,  8  Term  Rep.  82 ; 
Mace  v.  Codell,  Cowper,  233  " 

PROOF  OP  DEBTS.— Principal  and  surety— Re- 
lease of  original  debtor — Assent  of  surety— Effect  of, 
as  release  of  surety. — Where  a  person  having  a  valid 
security  for  his  debt  is  induced  by  the  debtor  to  exe- 
cute an  instrument  legally  affecting  such  security, 
under  a, representation  that  such  would  not  be  the 
effect,  and  a  promise  that  it  should  not,  he  is  not  at  the 
instance  of  such  debtor  to  be  considered  as  so  deprived 
(Per  L.  C.  in  Lee  v.  Lockbart,  3  Myl.  and  Cr.  302). 
This  will  explain  the  following  decision :— A.  and  B. 

gave 'a  joint  and  several  promissory  note  to  C,  A. 
eing  principal,  and  B.  surety.  A.  afterwards  executed 
a  deed  of  assignment  for  the  benefit  of  his  creditors, 
which  deed  contained  a  release  by  the  creditors,  with- 
out any  reservation  t>f  their  remedies  against  the 
sureties.  C.  executed  this  deed  with  the  privity  and 
approbation  of  B.,  and  on  the  understanding  that  his 
remedies  against  13.  were  not  to  be  prejudiced.  C. 
and  two  others,  who,  with  him,  were\  trustees  of  the 
deed,  were  the  only  creditors  who  executed  it ;  and  A. 
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was  soon  afterwards  adjudged  bankrupt,  the  execution 
of  the  deed  being  the  act  of  bankruptcy.  A  few  days 
after  the  execution  of  the  deed,  B.  committed  an  act 
of  bankruptcy,  and  was  adjudged  bankrupt:  Held, 
reversing  the  decision  of  the  commissioner  (1  Bank, 
and  Insolv.  Rep.  65),  that  C.  was  entitled  to  prove  on 
the  note  against  the  estate  of  B.  Re  Blakely.  Eg 
parte  Harvey,  e*  parte  Springfield,  1  Bank,  and  Insolv. 
Rep.  220.      _ ______ __^ __ 

PROFESSIONAL  NEWS. 

Registration  or  Bills  of  Sale  Bill.— This 
bill  has  been  further  amended,  since  it  left  the  Lords, 
by  striking  out  the  words  which  limited  it  to  bills  of 
sale  given  by  traders. 

Nbw  Mode  of  Taking  Evidence  in  Chan- 
cery.—During  the  discussion  of  a  case  of  Harrod  v. 
Harrod,  before  Sir  C.  Wood  on  the  28th  of  June,  se- 
veral objections  were  made  as  to  the  careless  mode 
in  which  the  evidence  was  given.  One  of  the  wit- 
nesses, a  solicitor,  deposing  to  facts,  as  of  his  own 
knowledge,  which  it  was  clear  he  had  gathered  from 
documents  in  his  possession,  and  also  deposing  to  a 
memorandum  having  been  signed  by  certain  parties, 
the  memorandum  itself  not  being  produced,  and  no 
evidence  being  offered  of  its  being  lost.  The  Vice- 
chancellor  said,  that  this  was  by  no  means  a  proper 
mode  of  giving  evidence  at  the  hearing  of  a  cause  : 
and  parties  must  not  suppose,  because  evidence  was 
allowed  to  be  taken  by  affidavit,  in  the  same  way  as 
upon  motions,  or  other  interlocutory  applications,  that 
therefore  all  the  rules  of  evidence  were  to  be  disre- 
garded. This  was  not  the  intention  in  introducing  the 
new  practice,  and  could  not  be  allowed. 


LIST  OP  CORRESPONDENTS. 
The  following  is  a  corrected  list  of  correspondents 
on  Moot  Points,  to  which  the  names  of  any  other  ar- 
ticled clerks  or  solicitors  can  be  added : — Mr.  C.  N. 
Alldritt,  of  Ashby-de-la-Zouch ;  Mr.  S.  Arbouin, 
at  Messrs.  Few  and  Co.'s,  Henrietta-street,  Covent- 

rden,  London ;  Mr.  Charles  Ball,  Chester ;  Mr.  II. 
Barnet,  of  No.  1,  Bedford-row,  London ;  Mr.  A. 
Beale,  No.  164,  Friar-street,  Readme;  Mr.  J.  Baa- 
sett,  at  Messrs.  Willoughby's,  No.  4,  Lancaster-place, 
8trand,  London;  Mr.  J.  Beaumont,  at  Messrs.  Ste- 
vens and  Satcheil's,  solicitors,  6,  Queen-street,  Cheap- 
side  ;  Mr.  C.  G.  H.  Beck,  (corresponding  secretary  to 
the  Worcester  Law  Student's  Society),  Spring-rill, 
Worcester;  Mr.  J.  B.  Betts,  at  Messrs.  Mercer  and 
Edwards',  solicitors,  Deal;  Mr.  C.  Bishop,  pun.,  of 
Llandovery;  Mr.  J.  Booth,  at  H.  J.  Marshall  s,  Esq., 
21,  Market-place,  Durham;  Mr.  W.  Brice,  Bruton, 
Somersetshire;  Mr.  B.  P.  Brooinhead,  of  No.  17. 
North  Church-street,  Sheffield;  Mr.  J.  S.  Brown,  of 
Mile-end,  Eaton,  Norwich ;  Mr.  John  Clayton,  jun., 
White  Cotes,  Chesterfield;  Mr.  W.  Clayton,  of  Hady 
House,  Chesterfield;  Mr.  J.  Cook,  of  Witham;  Mr. 
L.  Cordes,  Messrs.  Protbero,  Towgood,  and  Fox, 
Newport,  Monmouthshire ;  Mr.  J.  F.  Crump,  at 
Messrs.  Barnett  and  Mario ws',  Walsall ;  Mr.  F.  J. 
Davis,  of  Tvgwynne,  near  Cardigan;  Mr.  T.  P. 
Dickson,  at  L.  Clark's,  Esq.,  Ludlow;  Mr.  J.  W.  S. 
Dix,  of  No.  3,  Small-street,  Bristol ;  Mr.  II.  Druce, 
at  C.  J.  Jones',  Esq.,  No.  1,  Gray's-inn-square,  Lon- 


don; Mr.  F.  T.  Dubois,  of  St.  Michael's-church- 
yard,  Derby ;  Mr.  C.  C.  Ellis,  Castle-street,  Ruthin, 
North  Wales ;  Mr.  C.  Fairer,  of  Appleby;  Mr.  H.  8. 
Ferns,  No.  11,  James-row,  Sheffield;  Mr.  R.  S. 
Freame,  Gillingham,  Dorsetshire ;  Mr.  G.  Gale,  No. 
2,  Bowling-lane,  Hull;  Mr.  H.  Gaskin,  at  M.  Ste- 
venson's, Esq.,  Chatham;  Mr.  T.  A.  Gleed,  of  Hor- 
bling,  Folkingham,  Lincolnshire;  Mr.F.  F.  Goe.jun., 
of  Louth;  Mr.  T.  Gould,  of  Uttoxeter;  Mr.  II. 
Hall,  at  L.  Richmond's,  Esq.,  Ashton-under-Lyne ; 
Mr.  J.  J.  Handley,  Leeming-street,  Mansfield;  Mr. 
J.  Hartley,  at  R.  Hunt's.  Esq.,  Rochdale ;  Mr.  J.  F. 
Heywood,  at  J.  Gaskell's,  Esq.,  Bolton-le-Moora ; 
Mr.  J.  Homer,  at  J.  Homfrey's,  Esq,  Halesowen, 
Worcestershire;  Mr.  T.  J.  Hooper,  No.  90,  Ebury- 
street,  Eaton-square,  London ;  Mr.  E.  J.  Howell,  No. 
4,  Upper  Larkhall-rise,  Larkhall-lane,  Clapham ;  Mr. 
G.  J.  Johnson,  at  Messrs.  Tyndall  and  Son's,  Bir- 
mingham; Mr.  Josiah  Jones,  of  No.  10,  Corn-mar- 
ket, Worcester;  Mr.  H.  Kinneir,  of  Barnfield-house, 
Southernhay,  Exeter;  Mr.  W.  Leonard,  at  H.  Leo- 
nard's, jun.,  Esq.,  Bristol ;  *ir.  H.  Lloyd,  Chester ; 
Mr.  J.  Lowes,  at  Messrs.  Chater's,  Newcastle-upon- 
Tyne  ;  Mr.  W.  Mann,  45,  Princess-street,  Manches- 
ter ;  Mr.  W.  Marshall,  at  J.  Brook's,  Esq.,  Ashton- 
under-Lyne  ;  Mr.  H.  Morris,  of  Llanelly ;  Mr.  J.  N. 
Mourilyan,  jun.,  of  Sandwich,  Kent;  Mr.  H.  Murray, 
at  H.  Radcliff's,  Esq.,  Oldham,  Lancashire ;  Mr.  U. 
G.  Norris,  at  A.  Parson's,  Esq.,  St.  James-street,  Not- 
tingham; Mr.  A.  H.  Norton,  at  F.  Sharplev's,  Baa., 
Louth,  Lincolnshire ;  Mr.  A.  H.  Owen,  at  E.  L.  Hesp's, 
Esq.,  Huddersfield;  Mr.  R.  Parry,  County  Court- 
office,  Carnarvon,  North  Wales  ;  Mr.  W.  T.  Pears,  of 
Warrington;  Mr.  J.  Plews,  of  Masham,  near  Bedale, 
Yorkshire;  Mr.  G.  W.  Powell, at  Messrs.  D.  Thomas 
and  Banks',  Brecon ;  Mr.  T.  S.  Preston,  the  Manor- 
house,  Hinckley,  Leicestershire ;  Mr.  W.  J.  Reeves, 
No.  18,  Paradise-street,  Birmingham;  Mr.  W.  H. 
Randies,  at  G.  Salter's,  Esq.,  Ellesmere,  Shropshire; 
Mr.  T.  F.  Richards,  at  J.  Fluker's,  Esq.,  No.  10,  Sy- 
mond's-inn,  Chancery-lane,  London ;  Mr.  B.  P.  Riley, 
No.  6.  Brunswick-street,  Liverpool ;  Mr.  S.  W. 
Rowse,  at  S.  Rowse's,  Esq.,  23,  Princess-street, 
Plymouth ;  Mr.  T.  Sampson,  No.  78,  Lowgate,  Hull ; 
Mr.  T.  H.  Shacklock,  Too  thill,  Mansfield ;  Mr.  J. 
Sims,  of  Harleston,  Norfolk ;  Mr.  G.  P.  Slade,  at 
T.  Messiter's,  Esq.,  No.  5,  New -square,  Lincoln's- 
inn;  Mr.  W.  Small,  of  Biadon- castle,  Burton-upon- 
Trent ;  Mr.  S.  Smith,  at  J.  Walker's,  Esq.,  Chester; 
Mr.  W.  Stevens,  of  Sherborne ;  Mr.  F.  Summers,  No. 
12,  Parliament-street,  Hull;  Mr.  R.  Sutcliffe,  Brown- 
hill,  near  Burnley,  Lancashire ;  Mr.  J.  Tree,  No.  2, 
High-street,  Worcester ;  Mr.  R.  Ward,  of  No.  43, 
Noel-street,  River-street,  Islington,  London ;  Mr.  H. 
S.  Watts,  of  Yeovil ;  Mr.  James  Wells,  at  C.  G. 
Brown's,  Esq  .  Bilston,  Staffordshire. 

We  trust  we  shall  shortly  have  to  report  a  large  ad- 
dition to  the  above  names,  as*  at  present  the  number 
is  very  small,  compared  with  the  large  body  of  arV 
tided  clerks  in  town  and  country. 

Printed  by  Thomas  Day,  at  the  oflloe  of  Samuel  Taylor,  Gray- 
ttoke-plaoe,  Fetter-lane,  In  the  pariah  of  St  Andrew,  Holbora, 
in  the  County  of  Middlesex :  and  published  by  the  said  Thomas 
Day,  at  hie  residency  No,  IS,  Carey-etreet,  Lineoln't-lnn- 
fields,  in  the  pariah  of  St  Clement  Danes,  in  the  ootmty 
aforesaid.— July  1,  18S4. 
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COMMON  LAW  REMEDIES. 


Kinds  and  forms  of  actions-- Joinder  of  actions— Gene- 
ral rule  as  to  parties  to  sue  and  be  sued— Account— 
Account  stated — Adultery,  or  criminal  conversation. 
Under  the  above  title  we  purpose  to  give  a  series  of 
articles  upon  the  most  important  heads  of  the  common 
law,  arranged  and  prepared  in  such  a  manner  as  to  be 
useful  to  the  practitioner  and  to  the  student.  The 
intention  is  not  so  much  to  give  all  the  cases  as  to 
present  the  prominent  doctrines  of  the  common  law 
to  the  attention  of  the  reader,  and  thereby  enable  him 
to  better  understand  the  various  reported  cases.  It  is 
proposed  to  arrange  the  various  heads  of  the  law  in 
alphabetical  order,  as  far  as  practicable,  in  order  to 
facilitate  the  future  reference  to  these  articles,  as  well 
as  to  conduce  to  the  reader's  ease  in  perusing  them. 
These  articles,  which  will  be  followed  oy  similar  ones 
on  Practice,  and  on  Equity  and  Criminal  Law,  will, 
with  the  articles  on  Bankruptcy,  present  a  complete 
outline  of  the  practical  part  of  the  law,  and  will,  we 
trust,  render  our  publication  of  some  service  to  the 
profession. 

Remedies  at  common  law, — Civil  remedies  at  com- 
mon law  (except  in  the  instances  in  which  the  law 
gives  a  right  of  distress,  of  retainer  and  of  recaption, 
3  Black.  Com.  4;  3  Steph.  Com.  368,  1st  edit.)  are 
obtained  bv  means  of  an  action,  which  (Co.  Litt.  285  a; 
2  Inst.  40)  is  denned  to  be  "a  lawful  demand  of  a 
man's  right." 

Actions,  real,  mixed,  and  personal. — The  ordinary 
primary  division  of  actions  is  into  real,  mixed,  and 
personal.  Real  actions  are  such  as  are  brought  for 
the  recovery  of  real  property,  whilst  mixed  actions 
(which  are  called  mixed  as  partaking  of  the  properties 
of  both  real  and  personal  actions)  are  brought  lor  the 
recovery  of  real  property  and  damages  for  withholding 
it.  Most  of  the  real  and  mixed  actions  were  abo- 
lished by  the  3  &  4  Will.  4,  c.  27,  s.  36,  and  there 
now  remain  only  the  following  in  use,  viz.,  the  writ  of 
right  of  dower,  dower  unde  nihil  habet,  quare  impedit, 
and  ejectment.  Personal  actions  (which  are  the  ordi- 
nary actions)  are  brought  for  the  recovery  of  a  debt, 
or  personal  chattel,  or  compensation  in  damages  for 
some  injury  to  person  or  property ;  they  are  divided 
into  those  which  arise  from  contract,  and  are  said  to 
be  em  contractu,  and  those  which  arise  from  wrongs 
unconnected  with  contract,  and  are  said  to  be  ex  de- 
licto. We  have  before  (pp.  49,  50)  enumerated  the 
several  forms  of  actions,  both  ex  contractu  and  ex 
delicto. 

Mistake  in  form  of  action. — It  was  formerly  usual 
for  writers  on  common  law  to  arrange  their  subjects 
under  the  various  forms  of  action,  which  was  a  very 
practically  useful  method,  at  a  time  when  the  know- 
ledge of  the  different  forms  of  action  was  an  essential 
point ;  for  formerly  it  was  considered  as  a  matter  of 
importance  that  the  boundaries  of  the  several  forms  of 
action  should  be  strictly  observed,  and  the  conse- 
quences of  a  mistake  in  this  respect  were,  generally 
■peaking,  fatal  to  the  action.  Thus  where  it  appeared 
upon  the  face  of  the  proceedings  that  the  plaintiff  had 
mistaken  the  form  of  action  applicable  to  his  demand, 
the  defendant  might  either  demur,  move' in  arrest  of 
judgment,  or  bring  a  writ  of  error  (Savignac  v.  Roome, 


6  Term  Rep.  125 ;  Cameron  v.  Reynolds,  Cowp.  407). 
And  where  the  objection  did  not  appear  on  the  face  of 
the  declaration,  but  it  appeared  in  evidence  that  the 
plaintiff  had  misconceived  his  action,  having  brought 
a  form  of  action  not  applicable  to  the  wrong  or  matter 
in  reference  to  which  the  action  was  brought,  it  was 
ground  of  n  tisuit,  and  that  was  the  only  way  in  which 
the  objection  could  be  taken  as  not  appearing  on  the 
face  of  the  proceedings,  it  was  not  matter  for  de- 
murrer, arrest  of  judgment,  or  error  (Lindonv. 
Hooper,  Cowp.  414). 

Form  of  action  in  writ  and  declaration. — Prior  to 
the  Common  Law  Procedure  Act,  it  was  required  that 
the  form  of  action  should  be  stated  in  the  writ  of  sum- 
mons ;  as  "  in  an  action  on  promises,"  or  "  in  an 
action  of  debt,"  according  to  the  circumstances  of  the 
case,  so  that  the  defendant  had  some,  however  imper- 
fect, notice  of  the  cause  of  action  against  him.    And 
the  courts  were  rather  strict  in  requiring  the  proper 
form  to  be  stated.    But  now,  by  sect.  3  of  the  Com- 
mon Law  Procedure  Act,  it  is  not  necessary  to  men- 
tion any  form  or  cause  of  action  in  any  writ  of  sum- 
mons, or.  in  any  notice  of  writ  of  summons  issued 
under  the  authority  of  that  act.    The  writ  merely  re- 
quires the  defendant  to  enter  an  appearance  "  in  an 
action  at  the  suit  of  A.  B."    It  is  true,  indeed,  that 
where  the  plaintiff  seeks  to  recover  a  debt,  he  must 
indorse  the  amount  of  bis  claim,  either  generally  (sec. 
8)  or  specially  (sec.  25),  but  in  other  cases  the  defen- 
dant remains,  at  least  until  the  plaintiff  declares,  in 
ignorance  of  the  form  of  action  which  the  plaintiff  in- 
tends to  adopt,  and  indeed,  as  we  shall  presently  see, 
the  plaintiff  may  intend  to  charge  the  defendant  with 
several  causes  of  action  and  not  merely  with  one, 
which  renders  the  want  of  an  intimation  of  the  form 
of  action  still  more  objectionable.     Not  only  was  it 
formerly  necessary  to  mention  the  form  of  action  in 
the  writ,  but  the  declaration  must  also  have  stated 
it,  whereas  now  the  forms  of  declaration  given  by  the 
Procedure  Act  contain  no  statement  of  the  form  of 
action,  so  that  in  very  many  cases  it  will  be  difficult  to 
say  what  really  is  the  form  of  action,  even  after  the  de- 
claration is  delivered,  brought  by  the  plaintiff,  and  in 
some  instances,  at  least,  much  practical  inconvenience 
may  arise,  as  for  example  upon  the  statutes  of  limita- 
tions, which  fix  different  times  for  actions  of  trespass, 
for  assault  or  imprisonment,  &c,  and  those  on  the  case 
(of  which  difficulty  see  an  instance  stated  infra,  tit. 
"Adultery"),  and  also  upon  the  statutes  relating 
to  costs,  besides  other  instances. 

Joinder  of  actions. — Some  important  provisions  are 
made  by  the  Common  Law  Procedure  Act  for  the 
joinder  of  different  causes  of  action,  so  as  to  prevent 
the  necessity  for  bringing  several  actions ;  before  men- 
tioning which  we  may  observe,  that  even  prior  to  the 
act,  whenever  there  were  two  or  more  causes  of  action 
which  might  be  sued  upon  in  the  same  form  of  action, 
the  plaintiff  ought  to  have  brought  one  action  only  for 
the  whole ;  and  if  he  brought  several  he  might  have  been 
compelled  to  consolidate  them.  The  rule  by  which 
the  joinder  of  actions  was  regulated  may  be  stated 
thus: — That  when  the  same  plea  might  have  been 
pleaded,  and  the  same  judgment  given  on  all  the 
counts  contained  in  the  plaintiff's  declaration,  or  when 
the  counts  were  of  the  same  nature  and  the  same 
judgment  could  have  been  given,  though  the  pleas 
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might  be  different,  the  causes  of  action  might  have 
been  joined.  It  may,  perhaps,  hardly  be  necessary  to 
observet  that  in  all  cases  where  the  causes  pf  action 
were  of  the  same  nature,  and  were  sued  for  in  the 
same  form  of  action,  the  plaintiff  was  even  formerly  at 
liberty  to  join  as  many  as  he  had.  It  was  also  another 
rule  (which  we  shall  presently  see  is  adhered  to  by 
the  Common  Law  Procedure  Act),  that  the  plaintiff 
could  sue  in  the  same  action  for  such  causes  only  as 
had  accrued  to  him,  or  against  the  defendant  in  the 
tame  right.     A  misjoinder  of  causes  of  action  was 

ground  of  demurrer,  arrest  of  judgment,  or  error. 
Ut  it  was  clearly  settled  that  a  plaintiff  could  not 
join  in  one  action,  causes  of  action  requiring  different 
forms, of  action.  So  far  was  this  carried  that  the 
courts  (with  the  exceptions  of  debt  and  detinue,  and 
case  and.  trover,  which  were  really  not  distinct  in  their 
natures)  held,  that  counts  in  one  form  of  action  could 
not  be  joined  with  counts  in  another  form  of  action, 
even  though  they  were  both  on  contracts,  or  both  in 
tort;  nor,  of  course,  could  a  count  in  tort  be  joined 
with  one  on  contract.  Thus  debt  and  trespass,  or 
debt  and  account  could  not  be  joined,  nor  could  as- 
sumpsit and  trover  (Browne's  Actions,  561 ;  Bacon's 
Abr.  tit.  "  Actions  in  General;"  C.  p.  58,  et  seq.  7th 
edit.).  But  this  is  now  altered,  for  by  sec.  41  of  the 
Common  Law  Procedure  Act,  causes  of  action,  of 
"whatever  kind,  provided  they  be  by  and  against  the 
same  parties  and  in  the  same  rights,  may  be  joined  in 
the  same  suit;  but  this  does  not  extend  to  replevin  or 
ejectment  Where  two  or  more  of  the  causes  of  ac- 
tion so  joined  are  local,  and  arise  in  different  counties, 
the  venue  may  .be  laid  in  either  of  suchf  counties ;  but 
the  court  or  a  judge  at  chambers,  may  prevent  the 
trial  of  different  causes  of  action  together,  if  such  trial 
would  be  inexpedient,  and  in  such  case  the  court  or 
judge  may  order  separate  records  to  be  made  up,  and 
separate  trials  to  be  had.  It  will  be  observed,  that 
the  causes  of  action  (conformably  with  what  we  have 
seen  was  the  old  rule),  in  order  to  be  joinable  in  one 
action,  must  be  in  the  same  rights,  that  is  to  say,  a 
plaintiff  cannot,  under  the  above  provisions,  join  a 
cause  of  action  accruing  to  him  in  his  own  right  with 
one  accruing  to  him  as  assignee,  or  executor,  or  admi- 
nistrator, or  the  like ;  or  a  defendant  cannot  be  sued 
in  one  count  in  his  own  right,  and  in  another  as  as- 
signee, executor  or  administrator,  or  the  like  (Bacon's 
Abr.  ut  supra  and  tit.  "  Executors,'1  O.).  In  these 
cases,  therefore,  a  demurrer  for  misjoinder  of  causes 
of  action,  which  may  be  a  general  demurrer,  is  still 
allowable.  It  will  be  seen,  that  no  authority  is  given 
to  the  court  or  a  judge  to  prevent  different  causes  of 
action  from  being  joined  in  the  same  declaration,  but 
only  to  order  separate  trials  to  be  had,  if  such  a 
course  is  considered  expedient. 

Parties  to  sue  and  to  be  sued. — It  is  not  proposed 
to  consider  here  in  detail  the  difficult  points  arising 
out  of  the  rules  respecting  the  joinder  of  proper  par- 
ties to  actions,  as  under  the  various  subjects  to  be 
noticed  we  shall  be  able  to  do  that  more  effectually 
and  conveniently.  .We  shall  here  state  the  general 
rules,  chiefly  with  a  view  to  the  introduction  of  some 
of  the  enactments  of  the  late  Common  Law  Procedure 
Act,  which  will  require  to  be  borne  in  mind  by  the 
reader.  The  most  general  rule  applicable  to  parties 
to  action  is,  that  the  action  must  be  brought  in  the 


name  or  names  of  the  party  or  parties  whose  legal 
right  has  been  affected,  against  the  party  or  parties 
who  committed  the  act  complained  or  (Browne's 
Actions,  99).  As  it  is  stated  in  Bacon's  Abr.  (tit. 
"  Actions  in  General."  B.),  "  the  partiea  to  civil  suits 
are,  individuals,  who  must  be  particularly  named,  bo- 
dies corporate,  and  persons  quasi  incorporated,  rendered 
liable  to  be  sued,  and  capable  of  suing,  by  the  provi- 
sion of  particular  acts  of  Parliament.  The  inhabitants 
of  a  county  or  district  unless  so  embodied,  cannot  be 
called  upon  to  answer  eiviliter  for  an  injury  sustained 
in  consequence  of  any  breach  of  their  public  duty; 
for  collectively,  and  and  inhabitants,  they  are  not 
otherwise  objects  of  civil  jurisdiction.  As  the  law  grants 
redress  for  all  injuries  and  gives  a  remedy  for  every 
kind  of  right,  so  it  is  open  to  all  kinds  of  persons,  and 
none  are  excluded  from  bringing  an  action,  except  on 
account  of  their  crimes  or  their  country ;  as  men  at- 
tainted of  treason  or  felony,  persons  outlawed,  convict 
in  a  praemunire,  or.  alien  enemies"  (Russell  v.  Men 
of  Devon.  2  Term.  Rep.  667 ;  Litt.  ss.  197,  .198  ; 
Chepeler  v.  Durant,  23  Law  Tim.  Rep.  79;  Co.  Iitt. 
128). 

The  chief  difficulty  as  to  parties  to  actions,  arises 
where  several  persons  are  interested;  for  either  some 
of  them  may  have  been  omitted  to  be  joined  in  the 
action,  or  too  many  may  have  been  added.  "With  re- 
spect to  the  persons  who  should  join  in  an  action  as 
plaintiffs,  the  rule  is,  that  as  well  in  actions  of  contract 
as  of  tort,  where  several  have  a  joint  legal  interest  at 
the  time  of  the  contract  made  or  injury  committed, 
they  ought  all  to  sue  (2  Will.  Saund.  116  a;  Dechanns 
v.  Horwood,  10  Bing.  526).  But  where  the  legal  in>> 
terest  in  a  contract  is  several,  although  made  with 
more  than  one  person,  or  where  the  injury  is  essen- 
tially of  a  personal  nature,  although  affecting  several, 
each  individual  must  sue  separately  for  his  particular 
damage  (Harr.  N.P.  3).  With  respect  to  the  persons 
who  should  be  made  defendants  in  an  action,  there  is 
a  difference  observable  between  actions  on  contracts 
and  those  in  tort,  for  though  in  both  kinds  of  actions 
the  plaintiff  may  sue  all  the  parties  implicated,  yet 
whilst  in  actions  on  contracts  he  must  sue  all  the  par- 
ties, in  cases  of  torts  he  may  sue  any  of  the  parties 
(Scott  v.  Godwin,  1  Bos.  and  Pul.  67;  Sutton  v. 
Clarke,  6  Taunt.  29).  But,  though  thus  obliged  to 
sue  all  the  parties  liable  on  a  contract,  yet  if  the  plain- 
tiff  should  sue  some  only,  the  parties  sued  must,  in 
order  to  avail  themselves  of  the  objection,  plead  such 
non-joinder  in  abatement,  and  must,  in  such  case, 
be  able  to  show  that  the  party  not  joined  is  to  be 
found  at  a  particular  place,  which  must  be  within  the 
jurisdiction  of  the  court  (3  &  4  Will.  4,  c.  42,  s.  8  ; 
Pract.'  Com.  Law,  p.  321;  Com.  Dig.  tit.  "Abate- 
ment," F.  8;  1  Will.  Saund.  154,  b.  n.,  291,  b.  4; 
Broom's  Pract.  351 — 358).  In  the  case  of  contracts 
the  non-joinder  or  misjoinder  of  plaintiffs,  and  in  the 
case  of  torts  the  misjoinder  of  plaintiffs,  and  even  the 
misjoinder  of  defendants  in  an  action  on  a  contract, 
was  (besides  being  liable  to  be  objected  to  in  other 
ways)  a  ground  for  nonsuiting  the  plaintiff,  who  was 
not  at  liberty  to  amend  at  the  trial  with  a  view  to  cure 
the  defect.  The  nonjoinder  (i.e.,  the  omission)  of  a 
co-plaintiff  in  actions  of  tort,  can,  in  general,  only  be 
pleaded  in  abatement  (Browne's  Actions,  308;  1  Will. 
Saund.  291,  k.  n.  h.). 
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Having  premised  thus  much,  we  proceed  to  notice 
the  provisions  of  the  New  Common  Law  Procedure 
Act,  in  its  attempt  to  mitigate  the  rigour  of  the  pre- 
ceding rules,  and  which,  it  will  he  seen,  is  done  by 
allowing  amendments  to  he  made. 

Nonjoinder  and  misjoinder  of  plaintiffs— Adding  or 
striking  out  plaintiffs.— By  sect,  34  of  the  Common 
Law  Procedure  Act,  the  court  or  a  judge  at  any  time 
before  trial,  may  order  that  any  person  not  joined  as 
a  plaintiff  shall  be  so  joined,  or  that  a  plaintiff  may 
be  struck  out- of  the  cause,  if  injustice  will  not  thereby 
be  done.  It  must  be  shov  ^  that  the  person  to  be 
added  consents  to  be  joy  j8,  and  that  the  person  to 
be  struck  out  was  originally  introduced  without  his 
consent,  or  that  he  consents  to  be  so  struck  out. 
The  court  or  judge  .may  impose  such  terms  as  to 
the  amendment  of  the  pleadings  and  postponement 
of  the  trial  as  may  be  proper.  Sect.  35  enables  the 
judge  on  the  trial  to  amend  the  misjoinder  or  non- 
joinder as  a  variance,  provided  the  defendant  has  not, 
at  or  before  pleading,  given  notice  in  writing  that  he 
objects  to  such  nonjoinder,  specifying  the  party  or 
parties.  The  same  consents,  &c.,  as  above  stated:  are 
required,  and  the  judge  may  impose  proper  terms. 

Notice  of  nonjoinder  or  plea  in  abatement  for  non- 
joinder.— By  sect.  36  of  the  Common  Law  Procedure 
Act,  if  a  notice  in  writing  be  given  by  a  defendant 
at  or  before  the  time  of  pleading,  stating  that  he  ob- 
jects to  the  nonjoinder  (specifying  therein  the  name 
or  names  of  such  person  or  persons),  or  if  he  pleads 
in  abatement  the  nonjoinder  of  a  person  as  a  co- 
plaintiff,  the  plaintiff  may,  without  any  order,  amend 
the  writ  and  other  proceedings  before  plea,  by  adding 
the  person  or  persons  named  in  such  notice  or  plea, 
and  proceed  in  the  action  without  any  further  appear- 
ance, on  payment  of  the  costs  of,  and  occasioned  by, 
such  amendment  only,  the  defendant  being  at  liberty 
to  plead  de  novo.  The  above  provisions,  it  will  be 
seen,  apply  to  the  misjoinder  or  nonjoinder  of  a 
plaintiff  or  plaintiffs;  what  follow  relate  to  the  mis- 
joinder or  nonjoinder  of  a  defendant  or  defendants. 

Misjoinder  of  a  defendant  or  defendants.— By  sect. 
37  of  the  Common  Law  Procedure  Act,  where  too 
many  defendants  (which  is  called  a  misjoinder)  are 
joined  in  any  action  on  contract,  the  court  or  a  judge 
before  the  trial  may  order  the  names  of  such  de- 
fendants to  be  struck  out,  on  terms,  and  if  no  in- 
justice will  arise ;  and  if  it  appear  at  the  trial  of  any 
action  on  contract  that  there  nas  been  a  misjoinder  of 
defendants,  the  same  may  then  be  amended  as  a 
variance  in  the  same  manner,  and  on  the  same  terms, 
as  with  respect  to  a  misjoinder  of  plaintiffs. 

Nonjoinder  of  defendant  pleaded  in  abatement.— 
By  sect.  38  of  the  Common  Law  Procedure  Act, 
where  the  nonjoinder  of  any  persons  as  co-defendants 
to  any  action  on  contract  has  been  pleaded  in  abate- 
ment, the  plaintiff  may,  without  any  order,  amend  the 
writ  and  declaration  by  adding  such  persons,  and  may 
serve  the  amended  writ  upon  the  person  or  persons 
named  in  such  plea,  and  proceed  against  the  original 
and  such  added  defendants.  The  date  of  the  amend- 
ment is,  as  between  the  added  persons  and  the  plain- 
tiff, to  be  considered  as  the  commencement  of  the 
action. 

Costs  of  defendants  added  after  plea  in  abatement.— 
By  sect.  39  of  the  Procedure  Act,  it  is  enacted  that  if 


after  a  plea  in  abatement  and  amendment,  it  appears 
at  the  trial  that  the  person  or  persons  named  in  the 
plea  was  or  were  jointly  liable  with  the  original  de- 
fendant, the  latter  (the  defendant)  is  to  have  his  costs 
from  the  plaintiff  of  such  plea  and  amendment ;  but 
if  it  appears  that  one  or  more  of  the  added  defend- 
ants is  or  are  not  liable,  the  plaintiff  is  to  have  judg- 
ment against  the  parties  liable,  and  every  defendant 
not  liable  shall  have  judgment  and  his  costs  against 
the  plaintiff,  who,  however,  is  to  be  allowed  the  same 
with  costs  of  the  plea  and  amendment  against  the 
defendants  pleading  the  nonjoinder. 

Nonjoinder  pleaded  proof  of  the  other  defendants 
liable. — By  sect.  39  of  the  Common  Law  Procedure 
Act,  a  defendant,  pleading  in  abatement  the  non- 
joinder as  defendants  of  other  contractors,  may,  on 
the  trial,  adduce  evidence  of  the  liability  of  the  de- 
fendants named  in  his  plea  in  abatement. 

Actions  by  husband  and  wife  for  an  injury  to  the 
wife. — By  sect.  40  of  the  Procedure -Act,  it  is  pro- 
vided that  where  husband  and  wife  sue  for  an  injury 
done  to  the  wife,  in  respect  of  which  she  is  necessa- 
rily joined  as  co-plaintiff,  the  husband  may  add  thereto 
claims  in  his  own  right.  Still,  further,  separate 
actions  brought  in  respect  of  such  claims  may  be  con- 
solidated. We  shall  hereafter  have  to  notice  these 
provisions  in  treating  of  husband  and  wife. 

ACCOUNT. 

This  is  a  very  old  form  of  action ;  but  it  had,  even 
prior  to  the  late  abolition  of  forms  of  action,  been 
much  disused  until  the  decision  in  the  case  of  Inglisa 
v.  Haigh  (9  Dowl.  817 ;  S.  C.  8  Mees.  and  W.  769 ; 
5  Jur.  /  04)  brought  it  into  use  in  the  case  of  mer- 
chants* accounts,  where  the  statute  of  limitations  was 
expected  to  be  set  up.  The  statute  of  limitations 
(the  21  Jas.  1,  c.  16,  s.  3)  provides  that  all  actions  of 
account  and  upon  the  case  (other  than  such  accounts, 
as  concern  the  trade  of  merchandise  between  merchant 
and  merchant,  their  factors  or  servants)  shall  be 
brought  within  six  years.  In  the  above  case,  the 
Court  of  Exchequer  decided  that  the  above  exception 
from  the  operation  of  the  statute  of  limitations  in. 
favour  of  merchants'  accounts,  holds  only  where  the 
plaintiff  sues  in  an  action  of  account  (or  perhaps  an. 
action  for  not  accounting),  and  does  not  apply  to' 
actions  of  indebitatus  assumpsit.  The  consequence  of 
this  decision  has  been  to  call  into  occasional  opera* 
tion  the  otherwise  almost  obsolete  action  of  account. 
The  form  of  the  declaration  will,  in  most  cases,  if  not 
all,  show  that  the  plaintiff  is  suing  an  action  of  ac- 
count, notwithstanding  the  provision  rendering  it 
unnecessary  to  mention  the  form  of  action  in  the 
process. 

By  whom  and  against  whom  account  Ztw.— Lord 
Coke  lays  it  down  (1  Inst.  172,  a.  Jr.)  that  "  to  main- 
tain, an  action  of  account  there  must  be  either  a 
privity  in  deed  by  the  consent  of  the  party  (for  against 
a  disseisor  or  other  wrong-doer  no  account  doth  lie) 
or  a  privity  in  law,  ex  provisions  legis,  made  by  the 
law,  as  against  a  guardian,  &c."  And  a  little  before 
he  says,  M  there  are  but  three  kinds  of  writs  [actions! 
of  account,  viz.,  against  one  as  guardian,  the  second 
against  one  as  bailiff,  and  the  third  against  him  as 
receiver ;"  to  which  must  be  added  a  fourth,  in  favour 
of  trade  and  commerce,  by  one  merchant  against 
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another  (see  Cottam  v.  Partridge,  4  Man.  and  Gr. 
284).  These  were  actions  which  might  be  brought  at 
the  common  law. 

Tenants  in  common.— By  the  common  law  one  joint 
tenant,  or  tenant  in  common,  could  not  maintain  an 
action  against  his  co-tenant,  although  the  latter  should 
have  taken  the  whole  profits  to  his  own  use,  unless,  in- 
deed, he  had  been  appointed  bailiff  to  render  an  accoun* 
(Co.  Litt.  200  b).  But  by  the  4  Anne,  c.  16,  s.  27, 
an  action  of  account  may  be  maintained  by  one  joint 
tenant  or  tenant  in  common,  his  executors  or  ad- 
ministrators, against  the  other,  as  bailiff,  for  receiv- 
ing more  than  hie  share  or  proportion,  and  also  against 
the  executors  or  administrators  of  such  joint  tenant 
or  tenant  in  common.  It  will  be  noticed  that  the 
above  statute  gives  the  action  against  the  joint  tenant 
or  tenant  in  common  as  bailiff.  Now  a  bailiff  at 
common  law  was  answerable,  not  only  for  his  actual 
receipts,  but  for  what  he  might  have  made  of  the 
lands  without  his  wilful  default ;  but,  as  we  have  seen, 
the  statute  makes  him  when  sued  thereunder  answer- 
able only  for  so  much  as  he  has  received  more  than 
his  just  share  and  proportion.  Hence  it  becomes  im- 
portant to  a  joint  tenant  or  tenant  in  common  to 
know  whether  he  is  sought  to  be  charged  at  common 
law  or  by  the  statute ;  if  he  is  to  be  charged  under 
the  statute  the  declaration  must  contain  an  express 
allegation  that  the  defendant  has  received  more  than 
his  share.  Such  was  the  decision  in  an  old  case  of 
Wheeler  v.  Home  (Willes,  208),  which  was  acted  on 
in  the  modern  case  of  Sturton  v.  Richardson  (2  Dowl. 
and  Lownd.  182 ;  8.  C.  13  Law  Journ.  N.  S.  Exch. 
281 ;  8  Jurist,  476 ;  per  Parke,  B.,  in  Beer  v.  Beer, 
16  Jut.  521).  If  one  joint  tenant  or  tenant  in  com- 
mon has  had  the  sole  enjoyment  of  the  land,  farmed 
it,  and  taken  the  produce,  an  action  of  account  does 
not  lie  against  him  at  the  s  lit  of  his  co-tenant,  for  it 
is  necessary  to  the  maintenance  of  such  action  that 
the  occupying  party  should  have  received  money,  or 
something  else,  from  another  person  to  which  both 
co-tenants  are  entitled,  simply  by  reason  of  their 
being  tenants  in  common,  and  in  proportion  to  their 
interest  as  such,  and  of  which  the  one  keeps  more 
than  his  just  share,  according  to  that  proportion 
(Henderson  v.  Eason,  in  error,  16  Jur.  518;  S.  C.  21 
Law  Journ.  N.  S.  Q.  B.  82,  over-ruling  the  decision 
of  the  court  Wow,  12  Qu.  Ben.  Rep.  987 ;  S.  C.  13 
Jur.  150).  It  was  there  decided  that  if  one  tenant 
in  common  has  had  the  sole  enjoyment  of  the  land, 
farmed  it  on  his  own  account,  and  appropriated  the 

Sroduce  to  his  own  use,  an  action  of  account  does  not 
e  against  him  at  the  suit  of  his  co-tenant  under  that 
statute.  Mr.  Baron  Parke,  delivering  the  judgment 
of  the  Court  of  Error,  after  referring  to  the  4  Anne, 
c.  16,  said :  "  It  is  to  be  observed  that  the  receipt  of 
issues  and  profits  is  not  mentioned,  but  simply  the 
receipt  of  '  more  than  comes  to  his  just  share ;  and 
farther  that  he  is  to  account  when  he  receives,  not 
takes, '  more  than  comes  to  his  just  share/  What 
.then  is  a  receiving  of  'more  than  comes  to  his  just 
share '  within  the  meaning  of  that  provision  in  the 
statute  of  Anne?  It  appears  to  us  that,  construing 
the  act  according  to  the  ordinary  meaning  of  the 
words,  this  provision  of  the  statute  was  meant  to 
apply  only  to  cases  where  the  tenant  in  common  re- 
ceives money  or  something  else,  where  another  person 


gives  or  pays  it,  which  the  co-tenants  are  entitled  to 
simply  by  reason  of  their  being  tenants  in  common, 
and  in  proportion  to  their  interests  as  such,  and  of 
which  one  receives  and  keeps  more  than  his  just  share, 
according  to  that  proportion.  The  statute,  therefore, 
includes  all  cases  in  which  one  of  two  tenants  in  com- 
mon of  lands  leased  at  a  rent  payable  to  both,  or  of 
a  rent  charge,  or  any  money  payment,  or  payment  in 
kind  due  to  them  from  another  person,  receives  the 
whole,  or  more  than  his  proportionate  dhare  accord- 
ing to  his  interest  in  the  subject  of  the  tenancy. 
There  is  no  difficulty  in  ascertaining  the  share  of 
each,  and  determining  when  one  has  received  more 
than  his  just  share,  and  he  becomes,  as  to  that  excess, 
the  bailiff  of  the  other,  and  must  account.  But  when 
we  seek  to  extend  the  operation  of  the  statute  beyond 
the  ordinary  meaning  of  its  words,  and  to  apply  it  to 
cases  in  which  one  has  enjoyed  more  of  the  benefit  of 
the  subject,  or  made  more  by  its  occupation  than  the 
other,  we  have  insuperable  difficulties  to  encounter." 

So  proper  is  an  action  of  account  to  recover  the 
surplus  profits  of  the  land  received  by  a  joint  tenant 
or  tenant  in  common  over  and  above  his  just  share, 
that  it  has  been  decided  that  one  tenant  in  common 
cannot  mpfafrifa  an  action  for  money  had  and  re* 
ceived  against  his  co-tenant  who  has  received  more 
than  his  share  of  the  profits,  the  remedy  being  by  an 
action  of  account  (Thomas  v.  Thomas,  5  Exch.  Rep. 
28 ;  S.  C.  14  Jur.  180;  19  Law  Journ.  N.  S.  Exch. 
175). 

Parties  not  suable  in  account. — Lord  Coke  says, 
"  a  man  shall  not  be  charged  in  an  account  as  sur- 
veyor, comptroller,  apprentice,  reve,  or  hevward." 
And),  "  one  under  the  age  of  twenty-one  shall  not  bf 
charged  in  account,  because  by  intendment  of  law 
before  his  full  age  he  hath  not  skill  and  ability  to 
raise  or  make  improvements  or  profits  by  his  industry 
or  care"  (Co.  Litt.  172a,/.  *.).  And  it  is  because 
an  action  of  account  does  not  lie  against  an  infant 
that  he  cannot  (not  being  in  ward)  be  guardian  in 
socage:  "an  infant  within  age,  that  is  not  in  the 
custody  of  another,  cannot  be  guardian  in  socage, 
because  no  writ  of  account  lieth  against  an  infant " 
(Co.  Litt.  88  b.  e.).  And  so  an  action  of  account 
does  not  lie  by  one  executor  against  his  co-executor, 
because  (as  stated  in  one  authority)  the  possession  of 
one  executor  is  the  possession  of  his  co-executor 
(Fitzh.  Nat.  Brev.  271,  4to.  edit.  n.  f.),  or,  according 
to  another  authority  (Brookes'  Abr.  tit.  "Accompt," 
58 ;  1  Bac.  Abr.  p.  37,  7th  edit.),  because  between 
the  two  executors  there  was  not  such  a  privity  as  the 
law  required  (and  see  Bacon's  Abr.  tit.  "  Executors," 
D.  1;  1  Will.  Execut.  653,  2nd  edit.;  2  Walford's 
Part.  Acts.  1487). 

Jurisdiction  of  equity  in  matters  of  account— The 
action, of  account  fell  into  disuse,  chiefly  on  account 
of  the  preference  given  to  the  jurisdiction  exercised  by 
courts  of  equity.  For  those  courts  exercise  a  genera} 
jurisdiction  m  all  cases  of  mutual  accounts,  upon  the 
ground  of  the  inadequacy  of  the  remedy  at  law.  It  is 
not  correct  to  say,  as  sometimes  asserted,  that  the 
mere  existence  of  complicated  accounts  will  entitle  a 
party  to  go  into  a  court  of  equity;  there  must  be 
mutual  accounts  to  be  taken,  or  some  equitable  cir- 
cumstance assimilating  the  case  to  that  of  mutual 
accounts  (South-Eastern  Railway  Co.  v.  Martin,  12 
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Jurist,  1062;  S.C.  2  Phill.  758;  1  Hall  and  Twells, 
69;  13  Jur.  I,  explaining  Taffe  Vale  Railway  Co.  v. 
Nixon,  1  Ho.  of  Lords'  Cas.  Ill ;  South- East,  Railway 
Co.  t.  Brogden,  3  Macn.  and  Gord.  8;  S.C.  14  Jur. 
795).  The  subject  of  the  jurisdiction  of  equity  over 
matters  of  account  is  so  much  involved  in  difficulty,  that 
we  may  be  excused  (though  somewhat  out  of  place)  for 
here  stating  and  showing  that  a  distinction  should  be 
made  between  matters  of  a  legal  and  those  of  an 
equitable  nature ;  and  as  to  the  former,  whether  it  is 
proposed  to  initiate  proceedings  in  equity,  or  to  stay 
those  already  begun  at  law.  In  cases  of  legal  claims^ 
where  the  accounts  are  simple  and  plain,  and  such  as 
,a  court  of  law,  either  through  the  medium  of  a  jury 
or  of  an  arbitrator,  can  adjudicate  upon,  courts  of 
equity  will  not  exercise  jurisdiction.  It  was  indeed  in 
one  case  (Taffe  Yale  Railway  Co.  v.  Nixon,  1  Ho.  of 
Lords  Cas.  Ill)  suggested  (rather  than  asserted)  as  a- 
rule  that  accounts  ought  to  be  taken  by  a  court  of 
eouity,  when  required  by  the  parties,  in  all  cases  in 
which  a  court  of  law  might  direct  a  reference  at  Nisi 
Prius,  but  this  has  not  been  adopted  as  a  binding 
rule  in  subsequent  cases.  Though  in  cases  of  plain 
and  simple  accounts  equity -will  neither  allow  proceed- 
ings  to  be  there  initiated  nor  stay  those  commenced  at 
law;  yet  in  cases  of  a  doubtful  nature  some  difference 
is  made  between  the  initiation  of  equity  proceedings, 
and  the  staying  proceedings  commenced  at  law;  at 
least  it  must  not  be  concluded,  that  in  every  case  in 
which  a  court  of  equity  would  overrule  a  demurrer  to 
a  bill  for  an  account,  on  the  ground  that  the  bill  dis- 
closed sufficient  jurisdiction,  it  would  interfere  to  stay 
proceedings  commenced  at  law:  in  other  words,  a 
stronger  case  of  complexity  must  be  shown  in  order 
to  stay  proceedings  commenced  at  law,  than  would 
be  required  to  sustain  a  bill  in  equity  for  an  ac- 
count (see  per  L.  C.  Truro,  in  South-Eastern  Railw. 
Co.  t.  Brogden,  supra).  In  the  cases  of  accounts 
arising  out  of  equitable  claims  or  trusts  a  court 
of  equity  exercises  exclusive  jurisdiction,  and  that 
without  reference  to  the  distinction  of  their  being 
complicated  or  not.  The  nature  of  the  claim  pre- 
cludes recourse  to  a  court  of  law.  It  however 
frequently  happens,  that  the  items  of  an  account 
are  on  one  side  legal  and  on  the  other  equitable.  If 
in  such  case  the  party  liable  to  the  legal  items  is  sued 
at  law,  he  cannot  there  have  the  benefit  of  his  equit- 
able claim  by  way  of  set-off;  in  such  a  case  he  must 
hare  recourse  to  equity. 

Assumpsit  m  lieu  of  action  of  account.— The  ordi- 
nary remedy  at  law  for  the  recovery  of  an  account  be- 
tween two  parties  was  by  an  action  of  assumpsit,  and 
since  the  Procedure  Act  by  a  general  demand  under 
the  common  courts.  For  it  was  established  that  as- 
sumpsit might  be  brought  for  the  balance  of  an  ac- 
count, though  the  items  of  it  on  both  sides  should  be 
numerous  (Tomkins  v.  Willshear,  5  Taunt.  431 ;  Arnold 
t.  Webb,  o  Taunt.  432,  note).  And  there  seems  to 
Have  been  no  reason  why  debt  should  not  have  been 
sustainable,  for  it  was  well  established  that  indebitatus 
assumpsit  would  not  lie  in  any  case  except  where  debt 
could  be  brought;  though  where  the  amount  was  large 
assumpsit  was  usually  brought. 

Judgment  in  account.— As  the  judgment  in  this  ac- 
tion is  of  a  peculiar  nature,  we  think  it  will  be  well  to 
notice  it  in  this  place.  The  judgment  is,  firstly,  inter- 


locutory (15  Jurist,  519),  and  secondly,  final.  Inter- 
locutory judgment  is  that  defendant  do  account  (see 
form  m  3  Wfls.  88;  Selw.  Nisi  Prius,  p.  5,  note  7). 
After  judgment  to  account,  the  defendant  usually 
offers  to  account,  and  therefore  the  court  assigns  audi- 
tors  (usually  the  masters  of  the  court)  to  fake  and 
declare  the  account  between  the  parties.  The  auditors 
may  (4  Anne,  c.  16,  s.  27)  administer  an  oath.  1  ha 
defendant  after  judgment  must  give  bail,  and  if  he  do 
not,  there  must  be  a  capias  ad  computandum  issued  to 
bring  him  into  court  (Hoy's  Rep.  $8 ;  Reeves  v.  Gib- 
son, 1  Levins,  300 ;  Selw.  Nisi  Prius,  p.  5,  1 1th  edit.). 
It  has  been  held,  that  the  process  of  capias  ad  compu- 
tandum is  not  affected  by  1  &  2  Vict  c.  110,  abolish- 
ing arrest  on  mesne  process,  unless  a  defendant  is  about 
to  leave  the  kingdom  (Pryor  v.  PettingeU,  12  Law 
Journ.  N.S.  Excheq.  219;  S.C.  2  DowL  N.S.  755; 
7  Jur.  132).  In  that  case  the  defendant  having  suf- 
fered judgment  to  go  by  default,  the  court  granted  a 
rule,  calling  on  die  defendant  to  show  cause  why  he 
should  not  appear  and  consent  to  the  appointment  of 
auditors,  or  why  a  capias  ad  computandum  should  not 
issue  against  him;  no  cause  being  shown,  the  court 
made  tne  rule  absolute  in  the  alternative.  The  de- 
fendant may  plead  before  the  auditors  a  discharge,  but 
cannot  plead  what  might  have  been  pleaded  to  the 
action.  If  «the  plaintiff  deny  a  plea  in  discharge,  so 
that  the  parties  are  at  issue,  the  auditors  must  certify 
the  record  to  the  court,  who  will  thereupon  award  a 
venire  facias  to  try  it  (Selw.  Nisi  Prius,  pp.  5,  6, 11th 
edit.).  The  final  judgment  is,  that  the  plaintiff  do 
recover  against  the  defendant  so  much  as  he,  the  de- 
fendant,-is  found  in  arrear  (Metcalf's  Case,  11  Coke's 
Rep.  40  a;  3  Wilson's  Rep.  94). 

ACCOUNT  BTATBD. 

This  cause  of  action  is  sometimes  a  substantive  and 
only  one  relied  on  by  a  plaintiff,  but  more  usually  it  -is 
added  to  other  causes  of  action  to  meet  any  circum- 
stances which  mav  arise  out  of  the  evidence  on  the 
trial.  Indeed,  it  u  laid  down  in  the  works  on  Plead- 
ing, that  a  count  on  an  account  stated  mav  always, 
and  generally  should,  be  added  in  a  declaration  on  a 
simple  contract,  containing  what  are  termed  indebi- 
tatus counts  (that  is  the  ordinary  counts  for  work, 
goods,  or  money  lent,  &c.),  notwithstanding  it  is  not 
intended  to  establish  a  distinct  matter  of  complaint  in 
respect  of  it ;  but,  of  course,  it  should  not  be  inserted 
where  the  defendant  is  a  person,  incapable  of  stating 
an  account,  as  an  infant :  an  infant,  however,  though 
he  cannot  state  an  account  so  as  to  bind  him  then, 
may  on  coming  of  age  ratify  the  account  (Williams  v. 
Moore,  11  Mees.  and  W.  256). 

Form  of  count— The  form  given  in  the  schedule  to 
the  Common  Law  Procedure  Act,  for  a  count  on  an 
account  stated,  alleges  that  the  defendant  is  indebted 
to  the  plaintiff  "  for  money  found  to  be  due  from  th* 
defendant  to  the  plaintiff  on  accounts  stated  between 
them." 

Previous  debt. — In  order  to  sustain  the  count  on  an 
account  stated,  there  must  be  an  acknowledgment  of 
a  previous  debt,  not  a  creation  of  a  «ew  one,— in 
other  words,  an  account  stated  must  be  founded  on  a 
debt  then  due.  and  owing  (per  Parke  ***  £d«™°n» 
Bs.  in  Gough  v.  Findon,  7  Exch.  Reo.  50,  51).  Thus, 
where  the  assignees  of  an  insolvent  promised  to  pav 
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£1  rent,  due  to  the  plaintiff  from  the  insolvent,  in 
consideration  of  the  plaintiff  allowing  them  to  remove 
certain  fixtures,  this  was  held  to  be  the  creation  of  a 
new  debt,  not  an  account  stated  of  an  old  one  (Clarke 
v.  Webb,  1  Crorap.  Mees.  and  Rose.  29).  And  an 
acknowledgment  by  a  defendant,  after  action  brought, 
of  money  being  due  to  the  plaintiff,  is  not  evidence  of 
an  account  stated,  there  being  no  proof  vof  previous 
transactions  between  the  parties  (Allen  v.  Cook,  2 
Bowl.  546).  The  necessity  of  the  account  being 
stated  before  action  brought  is  further  shown  in  the 
following  case,  where  the  defendant,  after  action 
brought,  had  offered  a  cognovit  (which  is  a  confession 
of  the  action),  and  yet  it  was  held  not  to  be  evidence 
to  support  the  count  on  an  account  stated  (Spencer  v. 
Parry,  3  Adol.  and  £11.  331). 

Implied  promise  to  pay  on  request — Express  promise 
on  future  day. — On  an  account  stated  the  law  implies 
a  promise  to  pay  on  .request ;  if,  therefore,  a  promise 
be  alleged  to  pay  on  a  future  day,  a  new  consideration 
for  such  promise  must  be  alleged  in  the  declaration. 
This  was  so  held  where  the  declaration  stated  that  on 
the  1st  Oct.,  1838,  an  account  was  stated  between  the 
plaintiff  and  the  defendant,  and  that  the  latter,  being 
found  indebted  to  the  plaintiff,  in  consideration  of  the 
premises,  promised  to  pay  the  same  on  the  1st  of  Oct. 
then  next  ensuing.  It  was  held  that  the  declaration 
was  bad,  on  the  ground  that  the  promise  alleged  was 
different  from  that  implied  by  law  (Hopkins  v.  Logan, 
5  Mees.  and  Wela.  241 ;  S.C.  7  Dowl.  360). 

Where  original  demand  not  enforceable. — Though 
there  must  have  been  a  previous  debt  in  order  to  sup- 
port an  account  stated,  yet  it  is  not  every  debt  which 
will  support  an  account  stated ;  for  any  objection  open 
to  the  original  debt  is,  in  general,  supportable  against 
the  account  stated,  except  such  objections  as  arise  out 
of  the  mode  of  proof.  1  hus,  though  a  defendant  sued 
on  a  bill  of  exchange,  and  entitled  to  notice  of  dis- 
honour, has  not  received  such  a  notice,  but  has  pro- 
mised to  pay  the  bill,  is  liable  on  a  count  on  an 
account  stated,  without  any  proof  of  a  notice  of  dis- 
honour or  even  waiver  of  it  (see  Croxen  v.  Worthen, 
5  Mees.  and  W.  12;  S.C.  3  Jur.  290;  Burgh  v. 
Legge,  3  Jur.  823 ;  Brownhill  v.  Bonney,  5  Jur.  6), 
yet,  where  a  plaintiff  is  disabled  to  sue  on  the  original 
contract,  either  in  consequence  of  non-  compliance 
with  a  statutory  requisite,  or  of  there  hav  ag  been  a 
failure  of  consideration  to  support  the  original  con- 
tract, he  cannot  recover  on  an  account  stated.  Thus, 
where  an  attorney  had  not  delivered  a  bill  of  costs  of 
his  fees  before  suing  for  the  recovery  of  the  same,  as 
required  by  the  6  &  7  Vict.  c.  /3,  s.  37,  he  was 
held  not  ep*ii*«-ato  recover  on  an  account  stated  in 
respect  ot  the  same  fees — in  other  words,  the  plea 
that  the  plaintiff  had  delivered  no  r.gned  bill  under 
the  statute,  was  held  to  be  applicable  to  th  count  on 
an  account  stated  (Brook  v.  Bocket,  16  Law  Journ. 
N.  S.,  Q.  B.  178 ;  S.C.  9  Qu.  Ben.  Rep.  847;  11  Jur. 
284).  The  following  case  shows  that  the  same  prin- 
ciple applies  where  there  has  been  a  failure  of  consi- 
deration in  respect  of  the  principal  contract : — A 
purchaser  paid  down  £ 5  out  of  je50  deposit  on  the 

Purchase  of  the  lease  of  certain  premises,  and  gave  an 
.  O.  U.  for  the  remaining  j£45.  The  vendor  failed  to 
make  a  good  title,  and  the  purchaser  refused  to  com- 
plete the  purchase.    The  vendor  thereupon  brought 


an  action  against  the  purchaser,  and  the  dedaiatkm 
contained  a  count  on  an  account  stated,  to  which  the 
defendant  pleaded  never  indebted ;  and  it  was  held 
that  the  vendor  could  not  recover  on  the  L  O.  U. 
under  these  circumstances  on  a  count  on  an  account 
stated— the  consideration  having  failed,  and  the  de- 
fendant having  a  right  to  recover  back  that  sum  from 
the  plaintiff,  which  would  encourage  circuity  of  action. 
Queere,  whether  the  safest  course  would  not  have  been 
to  plead  a  plea  of  failure  of  consideration  to  the  count 
on  the  account  stated  (Wilson  v.  Wilson,  23  Law 
Journ.  N.  S.  C.  P.  137 ;  S.  C.  23  Law  Tim.  Rep. 
158). 

Partners. — There  are  some  cases  in  which  the  set- 
tlement of  an  account,  and  the  admitting  a  balance  to 
be  due,  will,  to  a  certain  extent,  afford  a  new  cause  of 
action,  and  confer  a  legal  right  which  did  not  before 
exist  in  regard  to  the  original  debt.  Thus,  though  in 
general,  one  partner  cannot  sue  his  co-partner  at  law 
tor  his  share  of  the  profits ;  yet,  if  a  final  account,  as 
consequent,  on  a  winding-up  of  the  partnership,  be 
stated,  and  one  partner  admit  that  there  is  a  balance 
due  to  him,  he  may  be  sued  at  law  by  his  co-partner 
for  the  amount  (Foster  v.  AUanson,  2  Term  Rep.  479 ; 
Wray  v.  Milestone,  5  Mees.  and  Wels.  21). 

Husband  and  wife. — If  moneys  be  due  from  a  feme 
sole,  and  she  marry,  and  her  husband  state  an  account 
with  the  creditor  and  promise  to  pay  the  balance,  he 
is  not  liable  to  be  sued  alone  on  this  account  and 
promise,  there  being  no  new  consideration  to  fix  him 
separately,  and  the  mere  account  not  altering  the 
nature  of  the  original  debt  for  this  purpose  (Drue  y. 
Thome,  Aleyn,  72  ;  recognised  in  Mitchinson  v. 
Ilewson,  7  Term  Rep.  348).  As  to  moneys  due  to  a 
married  woman,  it  seems  that  a  count  by  husband  and 
wife,  on  an  account  stated  with  them  in  respect  of  a 
debt  averred  to  be  due  in  right  of  the  unfe,  or  for  which 
she  had  been  the  meritorious  cause  of  action,  would  be 
good;  but  such  a  count,  not  averring  that  the  account  was 
stated  in  respect  of  money  due  in  right  of  the  wife,  or 
otherwise  showing  her  interest  in  the  money,  has  been 
held  to  be  bad  (Johnson  v.  Lucas,  1  £11.  and  Blackb. 
659;  S.C.  17  Jur.  1066;  22  Law  Journ.  N.S.  Q.  B. 
174).  Where  the  agency  of  the  wife  can  be  shown, 
an  account  stated  with  or  by  her,  in  respect  of  her 
husband's  demands  or  debts,  will  be  binding  on  her 
husband ;,  and  probably  the  agency  need  not  be  shown 
where  the  account  is  with  her  in  respect  of  moneys  due 
to  her  husband  (Buller's  N.  P.  129;  Roscoe's  Evid. 
310,  5th  edit.). 

^icard.— Notwithstanding  the  ruling  of  C.  J.  Eyre 
in  Keen  v.  Batshore  (1  Espin.  N.  P.  C.  194)  to  the 
contrary,  it  is  now  held  that  an  award  is  not  evidence 
of  an  account  stated,  as  between  the  parties  to  the 
submission ;  for  an  account  stated  is  a  settlement  of 
account,  in  which  both  parties,  or  their  agents,  agree 
upon  the  amount  due  from  the  one  to  the  other,  and 
an  arbitrator  cannot  be  considered  as  the  agent  of  the 
parties  for  the  purpose  of  stating  such  an  account 
(Bates  v.  Townlev,  2  Exch.  Rep.  152;  S.C.  19  Law 
Journ.  N.  S.  Exch.  399). 

/.  0.  17.— Though  it  is  said  that  an  I.  O.  U.  is  not 
evidence  of  money  lent  by  the  holder  to  the  party 
signing  it,  yet  the  production  by  the  plaintiff  of  an 
I.  O.  U.  is  primd  facie  evidence  that  an  account  has 
been  stated  by  the  defendant  with  him,  and  that 
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though  no  name  be  mentioned  in  the  instrument 
(Fetenmeter  ▼.  Adcock,  16  Mees.  and  W.  450;  see 
Gould  v.  Coombs,  1  Com.  Ben.  Rep.  5<3 ;  8.  C.  9  Jur. 
494;  Curtis  v.  Richards,  1  Scott,  N.  R.  155;  see 
Douglas  v.  Home,  12  Adol.  and  Ell.  641 ;  Wright  v. 
Lainson,  2  Mees.  and  W.  739,  as  to  money  lent). 

Actual  accounting  not  required. — In  order  to  sus- 
tain the  count  on  an  account  stated,  it  is  not  necessary 
that  there  should  be  an  actual  accounting  between  the 
parties  in  the  common  sense  of  the  word.  Any  ac- 
knowledgment in  writing,  or  by  word  of  mouth,  of  the 
existence  of  a  previously  ascertained  debt  for  which  an 
action  would  lie,  made  before  action  brought,  to  the 
plaintiff  or  his  agent,  by  the  defendant  or  hi*  agent,  is 
sufficient  (Porter  v.  Cooper,  1  Cr.  Mees.  and  Rose. 
387;  Knowles  y.  Mitchell,  13  East,  250). 

Certain  rasa.— Whether  or  not  it  is  necessary,  in 
order  to  recover  on  an  account  stated,  that  the  plain- 
tiff should  show  a  precise  sum  to  have  been  agreed  on, 
is  not  dearly  settled.  In  one  ease  C.  J.  Tindal  ruled 
that  the  plaintiff  could  not  recover  on  an  account 
stated  without  showing  some  precise  sum  (Kirton  v. 
Wood,  1  Mood,  and  Rob.  253).  And  in  an  action 
by  the  plaintiff  as  executrix,  when  the  defendant,  on 
being  applied  to  by  her  for  the  payment  of  interest, 
stated  that  he  would  bring  her  some  on  the  following 
Tuesday,  it  was  held  that  though  this  was  an  admis- 
sion that  something  was  due,  still,  as  it  did  not  appear 
what  the  nature  of  the  debt  was,  nor  whether  it  was 
due  to  the  plaintiff  as  executrix  or  in  her  own  right, 
nor  that  it  was  one  for  which  assumpsit  would  lie,  the 
plaintiff  was  not  entitled  to  recover  even  nominal 
damages  (Green  v.  Davies,  4  Barn,  and  Cres.  235 ; 
Teal  v.  Ants,  2  Brod.  and  Bing.  101).  On  the  other 
hand,  it  has  been  held  that  though  where  the  plaintiff 
relies  on  an  admission  by  the  defendant  of  the  amount 
of  the  debt,  he  must,  in  order  to  recover  the  amount, 
prove  it  aliunde,  yet  without  such  proof  he  would  be 
entitled  to  a  verdict  for  nominal  damages  (Dickson  v. 
Deveridge,  2  Car.  and  Pay.  109;  Lesson  v.  Smith,  4 
Nev.  and  Man.  304). 

Not  conclusive.— An  account  stated  was  formerly 
considered  conclusive  on  the  parties,  but  now,  at  least 
where  it  is  not  under  seal,  a  greater  latitude  prevails, 
in  order  to  remedy  the  errors  which  may  have  crept 
into  the  account  in  surcharging  the  items  (per  Ld. 
Mansfield  in  Trueman  v.  Hurst,  1  Term  Rep.  41 ;  but 
see  Roper  v.  Holland,  3  Adol.  and  Ellis  22). 

Absolute  acknowledgment.  —  In  order  to  recover 
upon  a  count  on  an  account  stated,  the  plaintiff  must 
prove  an  absolute  acknowledgment  by  the  defendant 
of  the  plaintiff's  claim;  at  least,  a  qualified  acknow- 
ledgment is  not  sufficient,  as  "  1  would  have  paid  you 
if  you  had  not  removed  the  grates"  (Evans  v.  Verity, 
R.  and  M.  239).  And  where  the  plaintiff  claimed  £40, 
and  the  defendant  offered  £17,  it  was  held  that  this 
was  not  evidence  on  the  account  stated,  it  being  an 
attempt  to  purchase  peace  (Wayman  v.  Hilliard,  7 
Bing.  101). 

ADULTERY. 

The  action  for  adultery  is  more  usually  termed  an 
action  for  criminal  conversation,  or,  as  it  is  shortened, 
a  criss.  eon.  action.  The  temporal  courts  regard  adul- 
tery merely  as  a  civil  injury,  but  so  far  as  it  consti- 
tutes a  public  offence  against  morals,  it  is  within  the 


cognisance  of  the  spiritual  courts.  It  appears,  in- 
deed, that,  at  times,  attempts  have  been  made  to  have 
adultery  treated  as  a  criminal  offence  in  the  temporal 
courts,  but  without  success  (Selw.  N.P.  pp.  7,8,  11th 
edit.). 

Form  of  action. — Although  the  form  of  action  is  not 
now  of  essential  importance,,  yet  it  may  throw  some 
light  on  the  view  which  the  common  law  took  of 
adultery.  It  appears  that  the  plaintiff  might  main- 
tain either  trespass  vi  et  armis  or  case;  and  Lord 
Abinger,  in  Chamberlain  v.  Hazlewood  (5  Mees.  and 
Well.  517),  said  that  it  had  always  been  the  practice 
to  bring  trespass  or  case  indiscriminately.  The  de- 
claration in  trespass  formerly  stated  that  the  de- 
fendant with  force  and  arms  made  an  assault  on  the 
wife  of  the  plaintiff,  and  debauched  and  carnally  knew 
her,  whereby  the  plaintiff  wholly  lost  and  was  de- 
prived of  the  comfort,  society,  and  fellowship  of  his 
wife,  and  of  her  aid  and  assistance  in  his  domestic 
affairs  and  other  lawful  business;  but  the  form  now, 
as  will  presently  be  seen,  is  much  shorter. 

Parties  to  the  action, — Of  course  the  party  to  sue 
is  the  husband;  and  the  defendant  is  the  party  com- 
mitting the  adultery.  It  may  be  added  that  where 
several  defendants  have  carried  on  an  adulterous  in- 
tercourse with  the  plaintiff's  wife,  the  plaintiff  may 
maintain  separate  actions,  although  the  cause  of  action 
has  accrued  during  the  same  period  (Gregson  v. 
Mc  Taggart,  1  Campb.  415). 

Pleadings. — The  plaintiff's  declaration,  under  the 
new  Common  Law  Procedure  Act,  is  very  short: 
"For  that  the  defendant  debauched  and  carnally 
knew  the  plaintiff's  wife,  and  the  plaintiff  claims 
£  ."  The  action  is  what  is  termed  a  transitory 
one,  and  the  venue  consequently  not  local  {ante,  p.  50). 
The  usual  pleas  are.  Not  Guilty,  and  the  Statute  of 
Limitations. 

Statute  of  Limitations. — We  have  said  that  the  de- 
fendant may  plead  the  Statute  of  Limitations  to  a 
declaration  charging  him  with  adultery  with  the  plain- 
tiff's wife.  Now  the  Statute  of  Limitations  is  the  21 
Jas.  1,  c.  16,  s.  3,  and  by  it  all  actions  on  the  case 
(other  than  for  slander)  must  be  brought  within  six 
years ;  and  actions  of  trespass,  assault,  battery,  wound- 
ing, and  imprisonment  within  four  years.  Now  we 
have  seen  that  the  form  of  action  might  be  either 
trespass  or  case,  but  that  now  no  form  of  action  is 
necessary  to  be  stated,  and  the  count  given  by  the 
new  act  omits  the  words  of  trespass  "  with  force  and 
arms.'*  What  then  is  the  time  of  limitation?  It  is 
said  in  Selwjn's  Nisi  Prius  (pp.  11,  12,  11th  edit.), 
that  the  gist  of  the  action  being  the  injury  sustained 
by  the  husband  in  consequence  of  the  adultery,  the 
proper  plea  is  not  guilty  within  fir  years,  citing  Cooke 
v.  sayer,  2  Kenyon,  371 ;  but  where  the  plaintiff's 
declaration  was  in  trespass,  i.e.,  contained  allegations 
of  the  act  being  done  "  with  force  and  arms,"  and 
"  against  the  peace,"  &c.9  and  the  plaintiff  pleaded 
not  guilty  within  six  years,  the  court  said  it  might  be 
material  some  day  to  consider  whether  the  proper  plea 
was  six  or  four  years.  As  the  count  is  now  neither 
trespass  or  case  in  form  the  question  may  some  day 
arise,  and  call  for  a  decision. 

Payment  *into  court. — It  is  expressly  provided  by 
the  Common  Law  Procedure  Act,  s.  70,  that  the  de- 
fendant shall  not  be  at  liberty  to  pay  money  into 
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court  in  an  action  for  adultery  with  the  plaintiff's 

^Husband's  consent,  neglect,  or  loose  conduct. — On 
the  principle  of  volenti  non  fit  injuria,  if  the  husband 
has  consented  to,  or  provided  means  for,  the  adul- 
terous intercourse  of  his  wife  with  the  defendant,  the 
plaintiff  becomes  the  pander  of  his  own  dishonour, 
and  the  ground  of  the  action  being  removed,  the 
defendant  will  be  entitled  to  a  verdict  (Duberley  v. 
Gunning,  4  Term  Rep.  651;  Hamm.  N.  P.  2J5). 
In  fact  tne  case  is  then  similar  to  the  ordinary  one  of 
a  plaintiff  who  has  licensed  another  to  take  away  his 
goods  or  to  trespass  on  his  lands ;  for,  as  we  have 
seen,  the  ground  of  the  interference  of  the  temporal 
courts  is  not  the  public  wrong  but  the  private  injury. 
If,  however,  a  husband  is  only  guilty  of  negligence, 
or  even  loose  and  improper  conduct,  not  amounting 
to  a  consent  to  his  wife's  seduction,  it  goes  merely 
in  mitigation  of  damages  (Bennett  v.  Allcott,  2  Term 
Rep.  166).  In  a  case  of  Trevanion  v.  Daubuz  (Rose. 
Ev.  482,  5th  edit)  Patteson,  Just.,  directed  the  jury 
that  the  neglect  or  misconduct  of  the  husband  was 
only  matter  of  mitigation,  adding,  however,  in  accord- 
ance with  what  has  been  above  stated,  that  if  the 
iury  thought  the  husband's  conduct  was  occasioned 
by  a  desire  to  get  rid  of  his  wife,  if  he  had  thereby 
encouraged  the  advances  of  the  defendant,  and  testi- 
fied a  desire  to  ••  throw  her  away,"  they  would  pro- 
perly find  for  the  defendant.  And  in  Winter  v.  Uenn 
(4  Car.  and  Pay.  498),  he  said  the  plaintiff  was  entitled 
to  recover  unless  he  had  been  in  some  degree  a  party 
to  his  own  dishonour,  or  had  totally  and  permanently 
given  up  all  advantage  from  his  wife's  society. 

Husband's  adultery.—  Whether  a  husband  who  is 
living  in  an  open,  notorious,  and  undisguised  adultery 
with  other  women,  can  sue  for  his  wife  s  adultery,  has 
been  a  subject  of  doubt.  Lord  Kenyon  considered 
that  the  open  infidelity  of  the  husband  was  a  bar  to 
his  action  (Wyndham  v.  Wycombe,  4  Espin.  N.P.  C 
16,  17),  whilst  Lord  Alvanley  was  of  opinion,  that  the 
infidelity  or  misconduct  of  the  husband  could  never  be 
set  up  as  a  legal  defence  to  the  adultery  of  the  wife, 
but  went  in  mitigation  of  damages  only.  (Bromley  v. 
Wallace,  4  Espin.  N.P.  C.  237;  «ee  Selw.  N.P.  p.  9, 
notes,  lltbedit.) 

Separation.— The  mere  fact  that  the  husband  and 
wife  are  living  separate  at  the  time  of  the  adultery, 
without  any  view  or  intention  to  renounce  the  marital 
character,  as  where  one  of  them  is  travelling,  or  filling 
an  office  or  situation  at  a  distance  from  the  residence, 
with  an  intention  to  return,  or  where  the  husband  and 
wife  are  living  as  servants  in  different  families,  will  not 
prevent  the  husband  from  recovering  for  the  seduction 
of  his  wife  (Edwards  v.  Crock,  4  Espin.  N.  P.  C.  39). 
But  whether  proof  that  the  husband  and  wife  were 
living  separate,  not  from  any  such  necessity,  but  by 
mutual  consent,  will  be  a  defence  to  such  an  action  is 
not  settled.  It  seems,  however,  agreed  that  the  mere 
fact  that  the  husband  and  wife  are  living  separate,  pre- 
sents no  bar  to  the  action  for  her  seduction,  though 
the  separation  was  voluntary  and  without  any  deed, 
so  that  the  husband  has  still  a  right  to  sue  in  the 
Ecclesiastical  Court  for  restitution  of  conjugal  rights. 
(Graham  y.  Wigley,  2  Roper's  Husband  and  Wife,  p. 
323,  2nd  edit)  However,  in  the  case  of  Weedon  v. 
Timbrell  (I  Espin.  N.  P.  C.  16;  S.C.  5  Term  Rep. 


357),  where  it  appeared  that  the  husband  having  soma 
suspicion  of  his  wife's  misconduct,  had  taken  a  lodging 
for  her,  for  which  and  for  her  board  he  paid,  and  that 
at  the  time  when  the  adultery  was  committed  they 
were  living  in  a  state  of  separation,  Lord  Kenyon 
ruled  that  the  action  could  not  be  maintained,  and  the 
court  refused  to  set  aside  the  nonsuit.  In  the  case  of 
Bartelot  v.  Hawker  (Peake,  7),  where  the  husband 
and  wife  had  been  separated  by  articles  of  separation, 
and  that  fact  was  set  up  as  an  answer  to  the  action  for 
the  adultery,  Lord  Kenyon  said  that  it  was  a  question 
upon  which  he  had  entertained  considerable  doubts, 
but  he  was  inclined  to  suffer  the  cause  to  proceed  and 
take  a  note  of  the  objection  that  it  might  be  brought 
before  the  court.  With  reference  to  the  rule  laid 
down  by  Lord  Kenyon  in  Weedon  v.  Timbrell  (supra), 
in  the  case  of  Chambers  v.  Caulfield  (6  East,  244), 
where  it  appeared  that  the  husband  and  wife  had  en* 
tered  into  a  deed  of  separation  with  trustees,  and  the 
wife  was  living  separate  from  the  husband,  though  not 
in  pursuance  of  tne  terms  of  the  deed,  at  the  time  of 
the  adulterous  intercourse,  Lord  EUenborough,  C.  J., 
said  that  be  did  not  consider  the  question  "  whether 
the  mere  fact  of  separation  between  husband  and  wife 
by  deed,  was  such  an  absolute  renunciation  of  his  ma- 
rital rights,  as  prevented  the  husband  from  maintain- 
ing an  action  for  the  seduction  of  bis  wife,"  as  con- 
eluded  by  the  preceding  decision  in  Weedon  v.  Tim- 
brell. But  in  the  case  then  before  the  court,  the 
court  being  of  opinion  that,  taking  the  whole  deed 
into  consideration,  it  was  evident  that  the  only  sepa- 
ration in  the  contemplation  of  the  parties  Was  a  sepa- 
ration wth  the  approbation  of  the  trustees;  and  that, 
as  the  wife  had  left  the  husband  without  such  appro- 
bation, she  was  not  at  the  time  of  the  adulterous 
intercourse  living  separate  from  the  husband  by  his 
consent,  and  consequently  the  event  and  situation 
provided  for  in  the  deed  had  not  happened;  and  in 
that  view  of  the  case,  there  could  not  oe  any  question, 
but  that  the  plaintiffs  right  to  recover  was  not  affected 
by  the  deed,  and  further,  if  the  wife  had  left  the  hus- 
band with  the  approbation  of  the  trustees,yet  as  the  deed 
had  provided  "  that  the  wife  might  have  the  care  of  the 
younger  children  of  the  marriage,  and  visit  the  others, 
more  especially  when  they  should  be  ill.  so  as  to  re- 
quire the  attention  of  a  mother,"  the  husband  had  not 
in  this  case  (as  it  was  holden  that  he  had  done  in  the 
case  of  Weedon  v.  Timbrell)  given  up  all  claim  to  the 
benefit  to  be  derived  from  the  society  and  assistance 
of  his  wife ;  consequently  that  the  case  of  Weedon  v. 
Timbrel],  allowing  it  the  fullest  effect  according  to  the 
terms  of  it,  could  not  be  considered  as  an  authority 
against  the  plaintiff  in  this  pction.  In  the  case  of 
Harvey  v.  Watson  (7  Man.  and  Or.  644;  S,C.  2  Dowl. 
and  Lownd.  343 ;  8  Scott,  N.R.  379),  the  court  per- 
mitted a  defendant  in  an  action  for  adultery  with  the 
plaintiff's  wife  to  plead  not  guilty,  and  also  that  be- 
fore and  at  the  time  of  the  trespass  the  plaintiff  had 
relinquished  and  renounced  the  comfort  and  fellowship 
of  his  wife,  and  had  finally  separated  himself  from  her 
by  deed,  and  was  living  apart  from  her ;  but  the  court 
pave  no  opinion  as  to  the  validity  of  the  plea,  and, 
indeed,  gave  leave  to  plead  it  valeat  quantum.  -  So 
that  the  effect  of  such  a  separation  remains  to  be  de- 
termined by  the  courts^  In  Harrison's  Nisi  Priua 
(p.  956)  it  is  said,  "  Perhaps  the  safest  rule  that-  eta 
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be  deduced  from  the  cases  is,  that  where  the  separa- 
tion is  such  as  to  warrant  the  supposition  that  the 
husband  had  abandoned  all  his  marital  rights  over  his 
wife,  that  there  the  action  could  not  be  maintained ; 
but  that  it  may  be  where  the  circumstances  warranted 
a  .different  conclusion/'  The  point  is  admitted  in 
Blight's  Roper's  Husband  and  Wife  (vol.  ii.  p.  353) 
to  be  still  unsettled.  He  refers  also  to  Harvey  v. 
Watson,  7  Man.  and  Gr.  644;  S.C.  nom.  Watson  v. 
Hardy,  8  Jur.  604). 

Proof  of  marriage, — One  of  the  facts  necessary  to 
be  proved  in  an  action  for  adultery  is  the  marriage  of 
the  husband  with  his  wife.  The  plaintiff  is  held  to 
strict  proof  of  the  marriage,  and  therefore  proof  of 
mere  cohabitation  aud  reputation  is  insufficient  (Ros- 
eoe's  Evid.  475,  5th  edit.;  <Selw.  N.  P.  p  23,  11th 
edit.).  In  the  case  of  Catherwood  v.  Caslon  (13  Mees. 
and  Wels.  261),  it  was  held  that  the  plaintiff,  in  such 
an  action,  is  bound  to  prove  a  marriage  valid  in  all 
respects,  and  it-  is  not  sufficient  primd  facie  evidence 
on  his  part,  to  show  that  he  and  his  alleged  wife  went 
through  a  religious  ceremony  with  the  bond  fide  inten- 
tion of  thereby  contracting  a  valid  marriage,  if  in  law ' 
such  marriage  was  not  valid.  The  marriage  is  usually 
proved  by  the  production  of  an  examined  copy  of  the 
register,  and  it  is  not  necessary  to  call  the  attesting 
witnesses  of  the  marriage,  but  »ome  proof  of  the  iden- 
tity of  the  parties  must  be  adduced  (Hoscoe's  Evid. 
84,  475,  5th  edit.)*  The  copy  should  be  proved  to 
have  been  examined  with  the  book  kept  in  the  proper 
custody  (Doe  v.  Fowler,  14  Jur.  179;  S.C.  19'  Law 
Journ.  N.  S.  Q.  B.  151).  The  marriage  may  also  be 
proved  by  calling  a  person  who  was  present  at  the 
marriage,  without  proving  the  registration,  license,  or 
banns  (Rose.  Ev.  84,  475,  5th  edit). 

Proofs  of  adultery. — The  proofs  of  adultery  must, 
in  many  cases,  be  in  some  degree  presumptive ;  real 
and  direct  proof  of  the  fact  is  not  always  to  be  ex- 
pected; therefore  the  question  is,  whether  there  is 
evidence  of  such  near,  such  approximate  acts,  that 
there  must  be  a  legal  presumption  of  the  adultery 
(Wood  v.  Wood,  4  Hagg.  Eccl.  Rep.  138,  n. ;  per  Sir 
W.  Scott,  in  Loveden  v.  Loveden,  2  Hag.  Cons.  Rep. 
2 ;  Roscoe*s  Evid  478,  5th  edit.).  The  confession  of 
the  wife  is  not  evidence  against  the  defendant ;  hut 
conversations  between  her  and  the  defendant  may  be 
given  in  evidence.  So  letters  written  to  her  by  the 
defendant  are  evidence  against  him;  but  the  wife's 
letters  to  the  defendant  are  not  evidence  for  him 
(Selw.  N.  P.  p.  23,  1 1th  edit.). 


LAW  OF  REMLTrER. 


[The  following  letter  relates  to  two  statements  con- 
tained in  our  edition  of  Littleton's  Tenures  (pp.  114, 
115),  to  the  following  purport: — "There  is  no  re- 
mitter where  he  who  comes  to  the  defeasible  estate 
comes  to  it  by  his  own  act,  or  his  own  assent,  whilst 
under  no  disability.  Hence  the  defeasible  estate,  to 
entitle  the  party  to  be  remitted,  must  be  made  to  him 
during  infancy  or  coverture,  or  must  come  to  him  by 
descent  or  act  of  law"  (p.  114).  " The  case  of  Doe 
dem.  Daniell  v.  Woodroffe  (10  Mees.  and  W.  633;  12 
Law  Journ.  N.S.  Exch.  159),  decided  that  a  person 
entering  under  an  instrument  which  operates  under 


the  statute  of  uses,*  or  a  deed  to  which  he  is  a  consent' 
ing  party \  is,  nevertheless,  capable  of  being  remitted 
to  any  more  ancient  title  that  he  may  have  (p.  1 15). 
The  sentence  in  italics  is  said  to  be  directly  contrary  to 
the  former  quotation,  and  to  Littleton,  sect.  664.1 

Gbntlbmbn, — I  have  bestowed  much  considera- 
tion upon  this  point,  and  the  more  I  investigate  the 
subject  the  more  I  am  convinced  that,  of  the  two  con- 
flicting assertions,  that  at  page  114  of  your  edition  of 
Littleton  is  correct,  and  that  at  the  following  page 
(1 15)  erroneous. 

Nowhere  is  the  law  on  this  subject,  to  mymind, 
laid  down  more  forcibly  and  clearly  than  in  Viner's 
Abridgment,  tit.  "  Remitter,"  A.  pi.  1 1  (n),  where  it 
is  said  (citing  Gilbert  on  Tenures,  pp.  121,  122)  that 
"  where  the  right  of  possession  is  distinct  from  the 
right  of  propriety,  then,  if  the  proprietary  re- obtains 
the  right  of  possession  by  agreement,  he  must  hold  it 
under  such  agreement :  for  the  other  having  the  right 
of  possession,  and  transferring  it  to  the  proprietary, 
such  proprietary  must  take  the  right  in  the  same  man- 
ner as  by  the  other  was  conveyed,  for  it  is  his  own 
folly  and  laches  that  he  would  contract  about  such 
right  of  possession,  and  not  assert  his  propriety  in  a 
proper  action  ;  but  where  he  has  contracted  for  such 
right  of  possession,  and  such  right  of  possession  is 
transferred,  he  must  keep  to  the  terms  of  the  bargain, 
and  he  leaves  all  the  right  in  the  feoffor  he  has  not 
contracted  for."  (See  also  Gilb.  Ten.  pp.  123, 124, 
and  Vin.  Abr.  tit.  "  Remitter/'  A.  pi.  19.) 

Again,  in  Comyn's  Digest,  tit.  "Remitter,"  c.  6,  it 
is  said  that  "  there  shall  be  no  remitter  if  he  who  hat 
the  defeasible  estate  was  particeps  crimmis,  and  con- 
sented to  the  making  of  the  defeasible  estate."  Upon 
the  same  principle,  it  is  laid  down  in  Jones  v.  Pbilpot, 
1  Siaerfin,  63,  that  "  si  tenant  in  tail  fait  feoffment  al 
use  de  luy  mesme  et  ses  heires,  il  mesme  n'est  remit 
contra  son  feoffment,  sed  son  issue  est  remit ;"  the 
difference  evidently  being  that  the  father  acquired 
the  defeasible  estate  by  his  own  act,  whilst  it  vested 
in  the  issue  by  act  of  law. 

Thus,  also,  Lord  Coke  says,  in  his  note  to  Littleton, 
sect.  681  (Co.  Litt.  358  b.) :  "  Here  five  things  are  to 
be  observed.  .  .  .  Thirdly,  that  a  freehold  in  law 
being  cast  upon  the  woman  by  act  of  law,  without  any- 
thing done  or  assented  to  by  her  doth  remit  her,  albeit  she 
be  then  sole  and  of  full  age ;"  as  much  as  to  say,  alitcr, 
if  she  had  assented.  So  again,  in  sect.  684  of  Littleton 
(which  is  not  given  in  your  edition),  I  find  the  follow- 
ing :— ••  Note,  if  tenant  in  tail  enfeoff  his  son  and 
another  typhis  deed  of  the  land  entailed,  in  fee,  and 
livery  of  seisin  is  made  to  the  other  according  to  the 
deed,  and  the  son,  not  knowing  of  this,  agreetn  not  to 
the  feoffment,  and  after  he  which  took  the  livery  of 
seisin  dieth,  and  the  son  doth  not  occupy  the  land, 
nor  taketh  any  profit  of  the  land  during  the  life  of 
the  father,  ana  after  the  father  dieth,  now  this  is  a 
remitter  to  the  son,  because  he  did  never  agree,  <J-c, 
in  the  life  of  his  father,  and  be  hath  none  against 
whom  he  may  sue  a  writ  of  formedon."  Lord  Coke 
comments  upon  this  sectfon  as  follows :  "  Here  it  ap- 
peareth  that  if  the  son  be  conusant  and  agreeth  to  the 
feoffment,  this  is  no  remitter  to  him.  .  .  .  And 
Littleton  saith,  in  the  case  that  he  putteth,  that  there 
was  no  default  in  the  son,  because  he  agreed  not  to 
the  feoffment  in  the  life  of  his  father;  and  so  it 
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seemeth  that  if  A.  be  seised  in  tail,  and  have  issue 
two  sons,  and  by  deed  indented  between  him  of  the 
one  part,  and  the  sons  of  the  other  part,  maketh  a 
lease  to  the  eldest  for  life,  the  remainder  to  the  second 
in  fee,  and  dieth,  and  the  eldest  son  dieth  without 
issue,  the  second  son  is  not  remitted,  because  he  agreed 
to  the  remainder  in  the  life  of  the  father;"  and  con- 
cludes by  saying,  "  all  which  is  well  warranted  by  the 
reasou  yielded  by  our  author  in  this  section."  80  in 
the  following  section  (685)  Littleton  puts  a  somewhat 
analogous  case ;  and  his  commentator  remarks  (Co. 
Litt.  360  a.),  "this  case  standeth  upon  the  same 
reason  that  the  next  precedent  case  doth." 

Again,  Mr.  Butler  says,  in  his  note  to  Co.  Litt.  347 
b.  (using  almost  the  very  words  you  have  employed 
at  p.  1 14),  "  there  is  no  remitter  where  he  who  comes 
to  the  defeasible  estate  comes  to  it  by  his  own  act  or 
his  own  default.  Hence  the  defeasible  estate,  to  en- 
title the  party  to  be  remitted,  must  come  to  him  by 
descent,  or  act  of  law." 

Lastly,  Mr.  Burton,  in  treating  of  remitter  (Com- 
pend.,  7th  edit.  p.  214),  says  that  it  takes  place  where 
the  party  becomes  seised  of  the  freehold,  ••  without 
having  directly  concurred,  when  under  no  disability, 
in  the  acquisition,  as  if  it  came  to  him  by  descent  or 
devise,  or  by  virtue  of  a  remainder  givento  him  by  a 
conveyance  to  which  he  was  not  a  party,  or  by  imme- 
diate conveyance  to  him  when  he  was  under  age,  or 
(if  the  person  be  a  female)  when  under  coverture." 

Thus  much  for  the  authorities  upon  one  side  of  the 
question.    We  will  now  see  what  can  be  adduced  in 
support  of  the  other.    On  again  referring  to  the  Law 
Journal  report  of  Doe  d.  Daniell  v.  Woodroffe,  I  ob- 
serve that  the  last  paragraph  of  the  head-note  to  that 
case  contains  the  expression  used  by  you  at  p.  115, 
viz. :   "  Held,  also,  that  a  person  entering  under  an 
instrument  which  operates  under  the  Statute  of  Uses, 
or  a  deed  to  which  he  is  a  consenting  party,  is  never- 
theless capable  of  being  remitted  to  any  more  ancient 
title  he  may  have;"  but  the  second  proposition  con- 
tained in  this  head-note  is  wholly  unwarranted  by 
the  case  of  which  it  professes  to  be  an  epitome,  the 
perso     remitted  in  that  case  claiming  under  a  will ; 
and  it  does  not  appear  in  the  head-note  of  the  report 
W  the  same  case  m  Meeson  and  Welsby,  or  in  that  of 
the  House  of  Lords  Cases.    Besides  this  head-note,  I 
can  find  not  even  a  scintilla  of  authority  for  this  view 
of  the  question.      The  case,  therefore,  appears  to 
stand  thus :  in  support  of  your  first  assertion  I  have 
produced  a  perfect  phalanx  of  authorities,  every  one 
of  them  extracted  from  the  writings  of  authors  of  ac- 
knowledged weight,  whilst  not  a  single  authority  can 
be  found  in  favour  of  your  second  assertion,  save  that 
of  a  wholly  unwarranted  and  unauthorised  head-note. 
In  conclusion,  I  would  throw  out  the  hint  (though 
I  cannot  say  that  I  see  my  way  very  clearly)  that  there 
may  possibly  be  this  distinction,  that  where  the  party 
taking  the  defeasible  estate  has  a  right  of  action  only, 
then  if  he  came  to  the  defeasible  estate  by  his  own 
act  or  assent  he  would  not  be  remitted,  but  that  if  he 
has  a  right  of  entry  (as  must  necessarily  be  the  case 
in  every  instance  of  remitter  at  the  present  day),  he 
will  be  remitted,  whether  he  acquired  such  estate  by 
his  own  act  or  assent  or  not.    (See  Littleton,  sects. 
693  and  695 ;  Co.  Litt.  363  b.)     The  chief  obstacle 
to  the  reception  of  this  theory  is,  that  Mr.  Butler's 


observations  (note  to  Co.  litt.  347  b.)  appear  from 
the  context  to  apply  alike  to  rights  of  action  and  to 
rights  of  entry,  and  the  passage  above  quoted  from 
Com.  Dig.  is  also  general  enough  to  include  both 
cases.    My  theory,  however,  derives  much  confirma- 
tion from  some  passages  in  Vin.  Abr.,  which,  if  the 
suggested  distinction  be  rejected,  would  become  alto- 
gether absurd  and  incomprehensible,  but  which  are 
quite  intelligible  if  that  distinction  is  adopted.    Thus 
it  is  said  in  that  work  (tit.  "  Remitter,"  N.  pi.  5  and 
6),* "  If  I  have  a  right  of  entry  into  certain  land,,  and 
after  the  possession  is  cast  upon  me  by  course  of  law, 
I  shall  be  remitted  whether  I  will  or  no.  '  As  if  my 
father  disseises  me,  and  afterwards  dies  seised,  this 
is  a  remitter  to  me  in  spite  of  my  teeth.    But  when 
I  come  to  the  possession  by  divers  means  by  my  own 
act,  then  it  is  at  my  election  to  be  remitted  or  not. 
As  if  a  man  disseises  me,  and  after  infeoffs  me  by 
deed  with  warranty,  then  I  may  be  in  as  feoffee,  and 
take  as  feoffee  if  I  please,  and  he  shall  be  bound  by 
his  warranty,  but  yet  I  may  claim  by  my  entry,  and 
so  be  in  my  remitter."    This  is  modified  as  follows 
by  pi.  8 :  "  Where  a  man  is  remitted  to  a  right  of 
entry,  whether  by  act  in  law  or  by  his  own  act,  he 
cannot  waive  it,  but  where  he  is^remitted  to  a  right  of 
action  he  may  waive  it ;"  and  also  by  pi.  3,  which 
says  that  "  where  a  man  is  remitted  he  cannot  waive 
it  if  it  be  to  the  prejudice  of  a  third  person."    This 
doctrine,  I  conceive,  is  not  at  all  disturbed  by  the 
decision  in  Doe  d.  Daniell  v.  Woodroffe,  to  the  effect 
that  the  party  there  taking  the  defeasible  estate  was 
remitted  nolens  volens,  since  in  that  case  the  person 
in  question  had  a  right  of  entry:  and,  moreover,  a 
third  party  would  have  been  prejudiced 'if  he  had  not 
been  remitted.    Now  it  is  to  be  observed  that  if,  re- 
jecting my  distinction,  we  hold  that  there  is  never 
any  remitter  where  the  defeasible  estate  is  acquired 
by  the  assent  of  the  party,  irrespective  of  his  possess- 
ing a  right  of  entry  or  a  right  of  action,  the  above 
passages  become  nonsense,  because  they  assume  a 
remitter  under  such  circumstances ;  and,  on  the  other 
hand,  we  cannot  hold  that  there  is  always  a  remitter 
without  contradicting  the  numerous  authorities  col- 
lected in  the  commencement  of  this  letter.    But  if  we 
say,  as  I  suggest,  that  there  is  a  remitter  to  a  right  of 
entry,  but  hot  to  a  right  of  action,  where  the  defea- 
sible estate  is  acquired  with  the  assent  of  the  party, 
then  the  above  passages  at  once  become  intelligible, 
for  they  nowhere  assume  a  remitter  in  the  second  in- 
stance ;  and  this  distinction  is  perfectly  reconcileable 
with  Jones  v.  Philpot,  and  the  other  authorities  I  have 
referred  to  above,  for  the  cases  there  put  are  nearly 
all  cases  of  discontinuance  of  estates  tail,  where  of 
course  the  discontinues  had  only  a  right  of  action, 
and  it  is  moreover  quite  consistent  with,  and,  in  fact, 
explanatory  of,  the  passage  from  the  judgment  of 
Rolfe,  B.j  in  Doe  d.  Daniell  v.  Woodroffe,  that  "  where 
a  party  in  possession  of  land  under  a  defeasible  title 
acquires  a  right  to  assert  an  older  and  better  title,  not 
by  action,  but  by  entry,  then  the  circumstance  of  his 
having  acquired  the  possession  by  his  own  voluntary 
act  will  not  prevent  the  application  of  the  doctrine  of 
remitter."     If  the  distinction  for  which  I  contend 
really  exists,  your  note  to  section  659  (p.  1 14)  will 
require  considerable  modification,  for  the  law  as  to 
the  assent  of  the  party  is  there  laid  down  as  if  it 
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were  applicable  to  rights  of  action  and  rights  of 
entry  alike ;  and,  as  yon  observe,  that  since  the  aboli- 
tion of  real  actions,  the  doctrine  of  remitter  can  only 
come  into  operation  in  the  case  of  a  right  of  entry, 
it  is  clear  that  your  remarks  as  to  assent  are  intended 
to  apply  to  that  case. 

Trusting  that  the  importance  and  interesting  nature 
of  the  subject,  and  the  number  of  authorities  I  have 
found  it  necessary  to  refer  to,  may  form  an  excuse  for 
the  length  of  this  letter,  1  remain,  gentlemen, 

Tours,  &c,  Lucas  Cordis. 

The  Woodlands,  near  Newport, 
May  10,  1854. 

Note. — The  importance  of  the  doctrine  of  remitter 
(which,  though  so  little  understood,  is  to  the  real  pro- 
perty lawyer  of  so  much  importance)  and  the  ability 
displayed  by  our  correspondent,  have  induced  us  to 
give  insertion  to  the  above  communication,  and  also 
to  add  the  present  note.  We  commence  by  acknow- 
ledging the  apparent  repugnance  between  the  two 
statement*  above  referred  to,  which,  indeed,  we  per- 
ceived after  the  sheet  had  been  worked  off,  as  is  shown 
by  the  statement  in  italics,  at  p.  163,  to  the  questions 
on  sect.  669.  The  real  fact  was,  that  just  at,the  time 
we  were  much  pressed,  and  though  we  had  intended 
to  alter  the  text  we  found  we  had  omitted  to  do  so, 
and  therefore  did  the  next  best  thing,  viz.,  warn 
the  reader  against  the  discrepancy,  and  point  out 
which  was  the  correct  statement.  We  find  that  in 
our  copy  of  the  first  edition  of  Littleton  we  had, 
against  the  words 'referred  to  by.  Mr.  Cordes,  vis., 
"But  there  is  no  remitter  where  he  who  comes  to  the 
defeasible  estate  comes  to  it  by  his  own  act,  or  his  own 
assent,"  inserted  the  following  statement  in  pencil : 
"  This  applies  only  where  action  taken  away.  Gilbert's 
Ten."  Unfortunately  this  was  overlooked  till  after 
the  sheet  was  worked  off,  otherwise  we  should  have 
explained  it  more  fully,  and  shown  that  it  was  in  ap- 
pearance only  repugnant  to  the  decision  in  Doe  dem. 
Daniel  v.  Woodroffe.  The  reference  we  intended  to 
make  was  to  Gilbert's  Tenures,  p.  127,  and  Note  61 
of  Mr.  Watkins  thereon.  In  the  latter,  referring  to 
Gilbert's  words,  "  Where  the  entry  is  congeable,"  Mr. 
Watkins  says :  "  This  expression  should  be  attended 
to,  as  it  is  on  this  point  that  the  doctrine  [of  remitter], 
so  far  as  it  concerns  the  acceptance  of  the  estate  by 
the  person  out  of  possession,  turns.  It  does  not  seem 
to  have  been  sufficiently  adverted  to  by  Blackstone  j3 
Com.  20) ;  for  when  the  entry  is  taken  away,  so  that 
only  a  right  of  action  remains,  and  the  person  out  of 
possession  takes  the  frank  tenement  by  his  own  act,  he 
si  all  not  be  remitted,  as  it  was  his  own  folly  to  accept 
it.  But  if  his  entry  be  not  taken  away,  but  be  lawful 
or  congeable  at  the  time  of  acceptance,  fend  the  estate 
accepted  be  not  accepted  by  any  mean  which  may  operate 
as  an  estoppel,  he  shall  be  remitted  to  his  ancient  and 
rightful  estate  (See  Litt.  s.  693;  Co.  Litt.  363  a.; 
NoVs  Max.  ch.  18).  But  if  the  possession  come  to 
the*  proprietary  without  any  fault  or  folly  of  his  own, 
it  matters  not  whether  he  have  a  right  of  entry  or  of 
action  only  at  the  time,  for  in  either  case  he  shall  be 
remitted ;  but  it  he  have  neither  the  one  nor  the 
other,  he  shall  not  be  remitted,  as  if  he  have  a  mere 
right  only  for  which  he  can  have  no  action  (See  Co. 
Litt.  349.  a.  and  b.,  and  3  Black.  Com.  20)."    The 


distinction  here  taken  by  Mr.  Watkins,  though  not 
generally  noticed  by  text-writers,  is,  we  think,  a  sound 
one,  and  is  certainly  calculated  to  clear  up  the  discre- 
pancy otherwise  existing  among  the  various  authorities. 
We  certainly  regret  that  we  did  not  more  fully  explain 
this  in  our  edition  of  Littleton,  particularly  as  now. 
there  exists  no  distinction,  as  formerly,  as  to  rights  of 
entry  and  rights  of  action.  For,  by  the  effect  of  the 
3  &  4  Will.  4,  c.  27,  no  action  to  recover  land  can  be 
brought  unless  there  be  a  right  of  entry  in  the  party ; 
so  that,  as  to  the  present  state  of  the  law,  the  distinc- 
tion taken  by  Mr.  Watkins  is  of  no  effect,  but  it  is  as 
to  titles  prior  to  the  3  &  4  Will.  4,  c  27. 

Having  explained  thus  far,  we  proceed  to  notice 
Mr.  Cordes'  opinion  on  the  doctrine  of  remitter  in 
connexion  with  the  decision  in  Doe  dem.  Daniel  v. 
Woodroffe.  He  says  that  our  statement  of  the  effect  of 
the  decision  was  not  called  for  by  the  actual  circum- 
stances of  that  case.  In  this  he  is  quite  right,  though 
the  point  is  put  hypothetically  not  as  to 'the  party 
( W.  w .),  who  entered  as  tenant  for  life  under  the  will 
of  his  great  uncle  (A.  W.),  but  as  to  G.  (the  son  of  R. 
and  H.),  who  had  suffered  a  recovery.  And  there  can 
be  no  doubt  that  the  statement  to  the  effect  that  a 
person  entering,  i.e.  obtaining  possession,  under  a  deed 
to  which  he  is  a  consenting  party,  is  capable  of  being 
remitted  to  his  elder  title  under  a  right  of  entry  ac- 
cruing to  him  after  such  entry  under  the  deed,  is  quite 
correct,  and  we  took  it  not  from  the  marginal  note, 
but  from  the  judgment  of  Lord  Cranworth,  as  reported 
7  Jur.  962.  He  is  there  reported  to  have  said :  "  But 
in  that  case  [*.«.,  if  G.  had  not  suffered  the  recovery, 
nor  done  any  other  act  operating  against  him  as  an 
estoppel]  the  right  of  entry  as  accruing  to  G.  [on  the 
death  of  his  mother]  would  (as  is  plain  both  on  prin- 
ciple and  authority),  by  the  doctrine  of  remitter,  have 
converted  his  defeasible  seisin,  under  the  deed  poll  of 
1 736,  into  an  indefeasible  seisin  as  tenant  in  tail  under 
the  original  settlement ;  for,  where  a  party  in  posses- 
sion of  land  under  a  defeasible  title,  acquires  *  right 
to  assert  an  elder  and  better  title,  not  by  action,  but 
by  entry,  then  neither  the  circumstance  of  his  having 
acquired  the  possession  by  his  own  voluntary  act,  nor 
of  nia  having  come  in  under  a  conveyance  operating 
by  the  statute  of  uses,  will  prevent  the  operation  or 
the  doctrine  of  remitter."  So  that,  strictly  speaking, 
this  amoun  f  sto  a  dictum  only,  as  not  being  necessary 
for  the  decision  of  the  case. 

We  cannot  conclude  this  note  without  repeating  the 
expression  of  our  opinion,  that  Mr.  Cordes  nas  thrown 
light  on  the  difficult  subject  of  remitter ;  and  we  have 
no  doubt  that  the  rather  perplexing  case  of  Doe  dem. 
Daniell  v.  Woodroffe  will  be  much  more  easily  under- 
stood after  the  perusal  of  his  communication. — Eds. 

EXAMINATION  ANSWERS. 

BANKRUPTCY  (an<&,  p.  49). 

I.  Persons  liable  to  bankrupt  laws.— The  persons 
liable  to  the  bankrupt  laws,  are  traders,  t.e.,  persons 
carrying  on  any  of  the  trades  enumerated  in  the  Con- 
solidation Act,  or  coming  within  the  general  descrip- 
tion in  that  statute  of  persons  who,  either  as  princi- 
pals or  agents,  seek  a  living  by  "  buying  and  selling, 
or  by  "  buying  and  letting  for  hire,"  or  by  « the  work- 
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manship  of  goods  or  commodities,"  or  by  "  using  the 
trade  or  merchandise  by  way  of  bargaining,  exchange, 
bartering,  commission,  consignment,  or  otherwise,  in 
gross  or  by  retail"  (12  &  13  Vict.  c.  106,  s.  65;  Key, 
div.  "  Bankruptcy,"  pp.  18,  19,  2nd  edit). 
-  II.  Reputed  ownership. — As  a  general  rule,  all  the 
property  of  the  bankrupt  in  his  possession,  even  though 
belonging  to  a  third  person,  will  pass  to  the  assignees; 
but  in  order  that  the  assignees  may  take  property  be- 
longing to  another,  which  is  in  the  bankrupt's  pos- 
session at  the  time  of  the  bankruptcy,  it  must  appear 
that  the  goods  were  in  his  possession  as  the  reputed 
owner,  or  be  must  have  taken  upon  himself  the  sole 
alteration  or  disposition  of  them  as  reputed  owner, 
and  an  order  of  the  court  mutt  first  be  obtained,  but 
when  obtained  such  order  Tests  the  property  in  the 
goods  in  the  assignees  or  their  vendee,  as  from  the 
time  of  an  act  of  bankruptcy,  in  the  same  way  as  the 
title  of  the  assignees  relates  back  with  respect  to  the 
bankrupt's  general  estate  (Heslop  v.  Baker,  8  Exch. 
Rep.  411 ;  S.C.  22  Law  Journ.,  N.S.,  Exch.  333).  The 
following  are  some  instances  where  goods  do  not  pass, 
and,  consequently,  in  such  instances,  no  order  can  be 
made  for  their  sale  by  the  assignees.  Thus,  where 
the  bankrupt  has  property  in  his  possession  in  autre 
droit,  it  does  not  pass  to  the  assignees.  As  where  he 
is  a  trustee,  or  executor,  or  administrator  (Winch  v. 
Keeley,  1  Term  Rep.  619 ;  exp.  Ellis,  1  Atk.  101). 
So  property  in  his  possession  as  factor  for  another, 
will  not  pass  to  the  assignees  (2  P.  Will.  187,  note; 
Cowp.  233).  Nor  will  property  placed  in  the  bank- 
rupt s  hands  for  a  specific  purpose  (Exp.  Froud,  1  Mont, 
and  McAr.  262).  So  moneys,  securities,  and  effects, 
belonging  to  properly  enrolled  friendly  societies,  &c. 
do  not  pass  to  the  assignees  (6  Madd.  R.  98 ;  exp. 
Ray,  2  Deac.  537)*  So  goods  obtained  by  fraud  (15 
Mees.  and  Wels.  216),  or  in  the  trader's  possession  in 
conformity  with  the  known  usages  of  trade  (16  Mees. 
and  Wels.  212),  and  goods  settled  to  the  separate  use 
of  the  wife  (16  Mees.  and  Wels.  838),  do  not  pass  to 
the  assignees,  i.e.,  they  cannot  be  sold  under  a  com- 
missioner's order. 

III.  Assignment  by  trader — Act  of  bankruptcy. — An 
assignment  by  a  trader  of  all  his  effects,  so  as  to  pre- 
clude his  carrying  on  his  trade,  though  the  act  be 
done  for  the  benefit  of  his  creditors,  is  an  act  of  bank- 
ruptcy. Put  in  the  case  of  an  assignment  expressly 
for  the  benefit  of  creditors,  if  it  be  duly  executed,  at- 
tested, and  advertised,  it  will  not  be  an  act  of  bank- 
ruptcy, unless  a  petition  for  adjudication  be  filed 
within  three  months  after  the  execution  of  the  deed 
(12  &  13  Vict.  c.  106,  s.  68;  Lindon  v.  Sharpe,  7 
Scott,  N  R.  730:  Siebert  v.  Spooner,  1  Mees.  and 
Wels.  714;  Jackson  v.  Thompson,  2  Qu.  Ben.  Rep 
887 J*  So  a  partial  assignment,  though  the  trader 
should  not  be  thereby  prevented  carrying  on  his  trade, 
will  be  an  act  of  bankruptcy,  if  it  be  made  with  a  view 
to  prefer  any  particular  creditor  (Chase  v.  Goble, 
3  Scott,  NR.  245;  Van  Costeel  v.  Booker,  18  Law 
Journ,  N.S.  Exch.  8 ;  Key,  div.  •'  Bankruptcy,"  pp. 
30,  31;  Selw.  N.P.  206,  11th  edit.).  Some  of  the 
decisions  are  not  easily  reconcileable;  in  some  the  test 
is  said  to  be,  whether  or  not  the  assignment  has  the 
eflect  of  putting  a  stop  to  the  business ;  in  others,  it 
is  said  that  the  stoppage  of  the  business  is  not  alone 
sufficient  (see  Young  v.  Wand;  8  Exch.  Rep.  221 ; 
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22  Law  Journ.  N.S.  Exch.  27;  exp.  Bailey,  17  Jnr. 
475 ;  S.C.  22  Law  Journ.  N.S.  Bankr.  45). 

IV.  Effect  of  assignment. — When  an  assignment  by 
a  trader  is  held  to  be  an  act  of  bankruptcy,  the  effect 
of  it  will  be  to  divest  the  ownership  of  the  goods  out 
of  the  party  to  whom  they  were  assigned,  and  pass 
s  iv  e  to  the  assignees,  after  an  adjudication  of  bank- 
ruptcy. An  assignment  for  the  benefit  of  creditors, 
in  respect  of  which  the  statutable  requisites  have  been 
observed,  will,  after  the  lapse  of  three  months  without 
a  petition,  be  upheld. 

V.  Execution.— There  are  no  cases  in  which  the 
goods  of  the  bankrupt  seised  by  a  creditor  under  an 
execution,  can  be  held  by  the  creditor  or  the  sheriff; 
the  statute  requires  that  they  should  have  been  sold 
prior  to  the  petition  in  order  to  prevent  the  assignees 
taking  them ;  seisure  is  enough  as  to  the  lands,  but 
as  respects  the  goods  there  must  be  both  seisure  and 
sale  (12  &  13  Vict.  c.  106,  s.  133 ;  Ward  v.  Dalton, 

7  Com.  Ben.  Rep.  643 ;  Freeman  v.  Whittaker,  19 
Law  Journ.  N.S.  Exch.  351 ;  Christie  v.  Wilmington, 

8  Exch.  Rep.  287 ;  S.C.  22  Law  Journ.  N.S.  Exch. 'J  12). 

V 1  Bankrupt's  leases. — The  bankruptcy  of  a  lessee 
discharges  him  on  obtaining  his  certificate  from  the 
covenants  of  the  lease  before  broken,  but  not  from 
subsequent  breaches.  The  assignees  are  not  liable, 
unless  they  do  some  act  showing  their  acceptance  of 
the  lease.  If  they  elect  to  take  the  lease,  the  bank- 
rupt is  discharged,  from  liability  for  the  rent  and  on 
the  other  covenants.  So  if  the  assignees  decline  to 
take  the  lease,  and  the  bankrupt  within  fourteen  days 
after  information  thereof  shall  deliver  the  same  uj 
to  the  lessor,  he  will  be  discharged  from-the  jrent  an< 
the  other  covenants.  The  landlord  may,  if  he  please, 
make  the  assignees  elect  to  accept  or  reject  the  lease 
(12  and  13  Vict.  c.  106,  s.  145;  Key,  div.  "  Bank- 
ruptcy," pp.  70, 71,  2nd  edit) 

VII.  Sale  of  bankrupt's  lease. — In  order  to  obtain 
the  value  of  a  bankrupt's  lease  for  the  creditors,  and 
yet  avoid  liability  thereon,  the  assignees  should  sell 
same,  without  exercising  any  other  act  of  ownership 
(1  Mont,  and  Ayrt.  Bankr.  281, 2nd  edit;  Princ.  Com. 
Law,  108.  110). 

VIII.  Unprotected  payments  and  dealings. — Pay- 
ments or  transfers  of  property  made  by  a  trader  before 
the  filing  of  the  petition  for  adjudication,  with  notice 
of  an  act  of  bankruptcy  committed  by  the  trader,  or 
being  in  themselves  acts  of  bankruptcy  (as  amounting 
to  fraudulent  preferences),  may  be  set  aside  by  the 
assignees,  who  may  recover  the  money  or  the  property 
for  the  bene6t  of  the  creditors  (12  &  13  Vict.  c.  106, 
s.  133;  Gibson  v.  Muskett,  4  Man.  and  Grang.  170; 
Kev.  div.  "  Bankruptcy,"  p.  81,  2nd  edit). 

IX.  Vesting  property  in  assignees. — No  act  beyond 
the  mere  appointment  of  assignees  is  necessary  to  vest 
the  ordinary  property  of  a  bankrupt  in  the  assignees : 
but  where  the  bankrupt's  conveyance  would  require 
registration  or  enrolment,  the  appointment  of  the  as- 
signees must  be  registered  or  enrolled  (12  &  13  Vict 
c.  106,  s  143).  Estates  tail  and  copyholds  do  not 
pass  by  the  assignment ;  they  are  provided  for  by  the 
3  &  4  Will.  4,  c.  74,  ss.  56—65.  Leases,  as  above 
stated,  may  or  may  not  pass  by  the  appointment  at 
the  election  of  the  assignees  (12  &  13  Vict.  c.  106, 
88.141,  142,  147;  11  Jurist,  482;  15  Id.  682;  Key, 
div.  "  Bankruptcy/'  pp.  65,  66, 2nd  edit). 
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X.  Arrangements. — A  trader  may,  as  stated  an**, 
p.  3,  petition  the  Insolvent  Debtors'  Court  for  relief 
in  the  same  manner  as  a  non-trader,  and  so  get  a  per- 
sonal discharge  from  his  -debts ;  or  he  may,  as  stated 
ante,  p.  42,  get  relief  in  bankruptcy  without  becoming 
a  bankrupt  in  two  ways:  1.  By  petitioning  for  protec- 
tion from  arrest.  2.  By  entering  into  a  deed  of  ar- 
rangement with  his  creditors  (12  &  13  Vict.  c.  106, 
as.  211—224). 

XI.  Petitioning  creditor  compounding. — Tht  conse- 
quences of  a  compounding  by  a  petitioning  creditor 
with  the  bankrupt  are  twofold :  1.  As  concerns  the 
bankrupt,  it  is  an  act  of  bankruptcy.  2.  As  concerns 
the  creditor,  he  forfeits  his  debt  and  is  liable  to  repay 
the  money  received  to  the  assignees  for  the  benefit  of 
the  creditors  (12  &  13  Vict.  c.  1 06,  ss.  71,  266;  Key, 
div.  "  Bankruptcy,"  p.  42, 2nd  edit.;  Bushell  v.  Boord, 
11  Jurist,  268). 

XII.  Compromise — Staying  proceedings. — A  bank- 
ruptcy opened  may  be  stayed  after  the  bankrupt  has 
passed  his  last  examination,  if  nine-tenths  in  number 
and  value  of  the  creditors  assembled  at  two  advertised 
meetings  will  agree  to  accept  a  composition.  Upon 
the  acceptance  of  such  offer  being  testified  to  the 
court  in  writing^,  it  may  annul  the  adjudication  and 
dismiss  the;  petition  for  adjudication.  All  the  creditors 
are  bound  to  accept  the  agreed  composition  (12  &  13 
Vict.  c.  106,  s.  230).  There  is  no  other  jurisdiction  to 
annul  with  consent  of  creditors ;  but  if  every  creditor 
consents,  such  an  order  will  be  made  quantum  valeat 
(Exp.  Luxford,  1  FonbL  N.R.  261;  exp.  Harris,  Id. 
262). 

XIII.  Disputing  adjudication.— The  bankrupt  has 
two  opportunities  of  -disputing  the  bankruptcy ;  the 
one  before  and  the  other  after  the  advertising  of  the 
adjudication.  In  the  former  case  he  has  seven  days, 
or  such  extended  time  not  exceeding  fourteen  days,  as 
the  court  shall  allow,  from  the  service  of  the  duplicate 
of  the  adjudication  to  show  cause  against  the  validity 
of  the  adjudication.  In  the  latter  case  the  bankrupt 
has  (if  he  were  within  the  United  Kingdom  at  the 
time  of  the  adjudication)  twenty-one  days  after  the  ad- 
vertisement of  the  bankruptcy  in  the  London  Gazette, 
or  (if  he  were  in  any  other  part  of  Eurof>e  at  the  date 
of  the  adjudication)  three  months  after  such  advertise- 
ment, or  (if  he  were  elsewhere  at  the  date  of  the  adju<* 
dication)  twelve  months  after  such  advertisement,  to 
commence  an  action,  suit,  or  other  proceeding,  to  dis- 
pute or  annul  the  petition  for  adjudication  (prose- 
cuting same  with'  due  diligence  and  with  effect),  other- 
wise the  Gazette  containing  such  advertisement  will 
be  conclusive  evidence  in  all  cases  as  against  such 
bankrupt,  and  in  all  actions  at  law  or  suits  in  equity 
brought  by  the  assignees  for  any  debt  or  demand  for 
which  such  bankrupt  might  have  sustained  any  action 
oi  suit  had  he  not  been  adjudged  bankrupt,  that  he 
became  bankrupt  before  the  date  and  filing  the  petition 
for  adjudication,  and  that  such  petition  was  filed  on 
the  day  on  which  the  same  is  stated  in  the  Gazette  to 
bear  date  (12  &  13  Vict.  c.  106,  s.  233).  The  pro- 
vision of  the  above  section  is  imperative;  and  after 
the  time  specified  the  bankrupt  cannot  question  the 
adjudication  either  in  the  Commissioner's  Court,  the 
Court  of  Appeal  in  Chancery,  or  by  an  action  or  suit ; 
at  least,  not  as  to  the  requisites  to  support  the  adju- 
dication, though  possibly  he  might  be  allowed  to  show 


fraud  or  other  similar  matter  in  the  concoction  of  an 
improper  adjudication.  The  commencement  of  the 
action  or  suit  spoken  of  in  the  former  part  of  the 
above  section,  is  the  suing  out  a  writ  or  filing  a  bill, 
and  the  commencement  or  the  proceeding  by  petition 
will  be  the  presentation  of  such  petition,  although"  it 
may  stand  over  at  the  suggestion  of  the  court  (Exp. 
Tborold,  3  Mont.  Deac  and  De  Gex,  285;  1  Phillips, 
239;  exp.  Veysey,  3  Mont.  Deac.  and  De  Gex,  425). 
Whatever  mav  be  the  case  as  to  actions  and  suits,  it 
should  seem  that  the  above  section,  and  sect.  12,  will 
prevent  a  petition  being  presented,  after  the  expiration 
of  the  limited  period,  to  the  Court  of  Appeal  in  Chan- 
cery, under  any  circumstances  (see  exp.  Kernott.  12 
Jur.  935 ;  Wise's  Bankr.  p.  9,  144).  And  it  has  been 
decided  that  a  petition  to  annul  the  adjudication  on 
the  ground  of  infancy,  must  be  presented  within  the 
time  mentioned  in  sect.  233  (Re  West,  3  De  Gex, 
Macn.  and  Gord.  198;  8.C.  22  Law  Journ.  N.S. 
Bankr.  50).  With  respect  to  the  latter  part  of  the 
section  which  relates  to  the  effect  of  the  acquiescence 
as  against  third  persons  sued  by  the  assignees,  the 
action  or  suit  must  be  one  which  the  bankrupt  could 
have  brought  had  no  bankruptcy  intervened  (Kitchener 
v.  Power,  3  Adol.  and  Ellis,  232;  Alsager  v.  Close. 
13  Mees.  and  Wels.  576). 

%  XIV.  Certificate. — The  commissioner  acting  in  the 
prosecution  of  the  bankruptcy  grants  the  certificate  of 
conformity;  the  creditors  have  nothing  to  do  with 
this,  but  they  are  entitled  to  be  heard  in  opposition  to 
the  grant  (12  &  13  Vict.  c.  106,  ss.  198,  199;  Kev. 
div.  "  Bankruptcy,"  p.  120,  2nd  edit.) 

XV.  Certificate— Time  for  obtaining.— A.  certificate 
may  'be  obtained  after  the  bankrupt  has  passed  his 
last  examination,  but  not  before  (12  &  13  Vict  c.  106, 
s.  198). 

criminal  law  (ante,  p.  49). 

I.  Central  Crimindl  Court. — The  jurisdiction  of  the 
Central  Criminal  Court  extends  over  the  city  of  Lon- 
don, the  county  of  Middlesex,  and  parts  of  the  counties 
of  Essex,  Kent,  and  Surrey.  The  places  are  specified 
in  sect.  2  of  the  4  &  5  Will.  4,4*  36,  which  is  the  act 
establishing  the  court.  It  has  also  jurisdiction  over 
offences  committed  on  the  high  seas,  where  the  pri- 
soner is  in  Newgate  (4  &  5  Will.  4,  c.  36 ;  4  Steph. 
Com.  362,  2nd  edit.;  see  14  &  15  Vict.  c.  55,  s.  13, 
repealing  the  proviso  in  the  4  &  5  Will.  4,  c.  36,  as 
to  the  quarter  sessions  in  places  within  the  jurisdic- 
tion of  the  Central  Criminal  Court ;  Key,  div. "  Crimi- 
nal Law,"  pp.  3,  4,  2nd  edit). 

II.  Procedendo.— A.  procedendo  is  a  writ  which  lies 
where  a  cause  or  indictment  is  removed  from  an  in- 
ferior to  a  superior  jurisdiction  by  habeas  corpus, 
certiorari,  Sec  The  writ  sends  down  the  cause  or  in- 
dictment to  the  court  from  which  it  was  removed, 
ordering  such  court  to  proceed  on  it  when  it  does  not 
appear  to  the  superior  court  that  the  suggestion  is 
sufficiently  proved  (Fits.  Nat  Brev.  153;  2  Burrows, 
749 ;  2  Deacon's  Criin.  Law  Di$.  1060). 

III.  Certiorari.— -A  certiorari  is  a  writ  by  which 
indictments  and  orders  of  sessions  are  removed  into 
the  Court  of  Queen's  Bench,  in  order  to  the  better 
trial  of  the  indictments,  or  the  determination  of  their' 
v&nmty,  as  well  as  of  the  orders  of  sessions  (1  Chitt. 
Crim,  Law,  371,  W  seq.j  Diclnns.  Quart.  Seas.  847, 
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4th  edit.;   Key,  div.  "Criminal  Law/' pp.  95—97, 
2nd  edit,). 

IV. — Proceedings  in  criminal  cases. — In  criminal 
cases,  the  proceedings  may  be  (and  ought  ordinarily 
to  be)  commenced  before  a  justice  of  the  peace,  or  by 
preferring  a  bill,  without  such  a  preliminary  proceed- 
ing, to  the  grand  jury;  a  course,  however,  generally 
reprobated  by  the  judges.  Where  the  offence  is  one 
arising  out  of  the  death  of  a  person,  an  inquiry  will 
take  place  before  the  coroner,  and  if  the  offender  is 
committed  by  him,  an  indictment  founded  on  the 
verdict  of  the  coroner's  jury  is  presented,  which  need 
not  be  found  by  the  grand  jury.  There  is  also  a 
proceeding  by  ex  oficto  information,  which  is  only 
had  recourse  to  for  misdemeanors  tending  to  disturb 
or  endanger  the  Government  (1  Chitfc  Cnm.  L.  842, 
2nd  edit. ;  4  Black.  Com.  303,  309 ;  Key,  div.  "  Cri- 
minal Law,"  pp.  79,  87,  123,  2nd  edit). 

V.  Bmbenzlement* — Embezzlement  is  where  one  in 
a  public  trust,  or  as  a  servant,  receives  and  fraudu- 
lently appropriates  money  or  goods  received  for  public 
purposes,  or  for  his  master,  without  the  same  having 
oeeh  in  the  possession  of  the  party  entitled  thereto 
(Dickinson's  Quart.  Sess.  261, 366,  6th  edit.)-  Em- 
<bezzlements  by  persons  employed  by  the  party  whom 
they  defraud  are  distinguished  from  larceny  properly 
to  called  (see  definition,  14  Jur.  Dig.  64),  as  being 
committed  in  respect  of  property  which  is  not  at  the 
time  in  the  actual  or  legal  possession  of  the  owner 
(Reg.  v.  Butler,  2  Car.  and  Kirw.  340 ;  Reg.  v.  Aston, 
2  ib.  413 ;  Reg.  v.  Hawkins,  14  Jur.  613). 

VI.  Quo  Warranto.— The  writ  of  quo  warranto 
may  be  considered  as  obsolete ;  an  information  in 
the  nature  of  a  writ  of  quo  warranto,  being  substituted 
for  it.  It  was  in  the  nature  of  a  writ  of  right  for  the 
Crown  against  the  usurper  or  abuser  of  an  office, 
franchise,  or  liberty.  Leave  is  obtained  to  file  an  in- 
formation by  rules  nisi  and  absolute.  The  question 
is  so  misconceived  that  it  is  useless  to  answer  it 
further  (See  Com.  Dig.  tit  "Quo  Warranto;"  1 
Black.  Com.  486;  3  id.  263;  4  id.  311;  3  Steph. 
Com.  689,  690;  Key,  div.  "Criminal  Law,"  pp.  127, 
128,  2nd  edit. ;  Reg.  v.  Edye,  13  Jur.  8 ;  Reg.  v. 
Mousley,  1 1  Jur.  66). 

VII.  Criminal  court.— The  highest  court  of  crimi- 
nal judicature  having  original  jurisdiction  is  the  Court 
of  Queen's  Bench  (4  Black.  Com.  266,  312;  Key, 
div.  "  Criminal  Law,"  p.  2 ;  Com.  Dig*,  tit "  Courts," 
B. ;  Bacon's  Ab.  tit.  "  Court  of  King's  Bench  "). 

VIII.  Staying  indictment — Nolle  prosequi. — As  an 
indictment  is  a  proceeding  at  the  suit,  or  at  least  in 
the  name,  of  the  Crown,  its  officer,  the  Attorney- 
General,  can  at  his  pleasure,  without  the  consent  and 
even  against  the  will  of  the  prosecutor,  stay  the 
further  proceedings,  by.  entering  what  is  called  a  nolle 
prosequi  (1  Chitty's  Crim.  Law,  478,  479,  2nd  edit. ; 
Xey,  div.  "Criminal  Law,"  pp.  Ill,  112,  2nd  edit.; 
Com.  Dig.  tit.  "  Indictment/'  K.). 

IX.  Mandamus. — The  writ  of  mandamus,  which 
issues  from  the  Court  of  Queen's  Bench,  is  a  preroga- 
tive writ,  directed  to  any  person,  corporation,  or  infe- 
rior court  of  judicature,  requiring  them  to  do  some 
particular  thing  therein  specified  which  appertains  to 
their  office  and  duty,  and  which  the  Court  of  Queen's 
Bench  has  previously  determined,  or  at  least  supposes, 
to  be  consonant  to  right  and  justice.     In  fact  this 


writ.  When  considered  as  a  prerogative  writ  (for  in 
particular  cases  a  writ  of  mandamus  is  obtainable  as  a 
purely  civil  remedy  between  subjects)  where  relief  it 
reouired  in  respect  of  the  infringement  of  some 
puoUc  right  or  duty,  and  where  no  effectual  relief  can 
be  obtained  by  an  ordinary  action  at  law  (3  Steph* 
Com.  662,  2nd  edit. ;  Reg.  v.  Hull,  &e.  6  Qu.  Ben. 
Rep.  70;  Key,  div.  ''Criminal  Law,"  pp.  128, 129, 
2nd  edit. ;  exp.  Bottom  13  Jur.  680). 
t  X.  Habeas  Corpus.— The  most  important  writ  of 
habeas  corpus  is  that  of  habeas  corpus  ad  subjiciendum, 
which  is  the  remedy  used  for  the  deliverance  from 
illegal  confinement  (Carus  Wilson's  Case,  7  Qu.  Ben. 
Rep.  984;  8.  C,  9  Jur.  393;  Re  Dunn,  17  Law 
Journ.  N.  8.  Q.  B.  97).  This  is  directed  to  any  per- 
son who  detains  another  in  custody,  and  eommands 
him  to  produce  the  body  of  the  prisoner,  with  the 
day  and  cause  of  his  caption  and  detention,  ad  facien- 
dum, subjiciendum,  et  recipiendum--to  do,  submit  to, 
and  receive,  whatsoever  the  judge  or  court  awarding 
such  writ  shall  consider  in  that  behalf  (State  Trials, 
v.  8,  p.  142).  This  is  a  high  prerogative  writ,  and 
issues  out  of  any  (9  Jur.  393)  of  the  superior  courts 
at  Westminster,  including  the  Court  of  Chancery,  not 
only  in  term  time,  but  also  during  the  vacation  (See 
Wood's  Case,  3  Will.  172;  Leonard  Watson's  Case, 
9  Ad.  and  E.  731),  and  runs  into  all  parte  of  the 
Queen's  dominions  (Bourn's  Case,  Cro.  Jac  643; 
Carus  Wilson's  Case,  #ayrd,  Re  Belson,  14  Jur.  631). 
If  it  issues  in  vacation,  it  is  usually  returnable  before 
the  judge  himself  who  awarded  him,  and  he  proceeds 
by  himself  thereon  (R.  v.  Clarke,  Burr.  606 ;  66  Geo. 
3,  c.  100),  unless  the  term  should  intervene,  and  then 
it  may  be  returned  in  court.  It  is  necessary  to  apply 
for  this  writ  by  motion  to  the  court,  or  application  to 
a  judge  (as  the  case  may  be),  Supported  by  affidavit  of 
the  facts  (Hobhouse's  Case,  3  Barn,  and  Aid.  420 ;  3 
Steph.  Com.  676,  2nd  edit.).  The  right  to  a  habeas 
corpus  is  by  the  common  law,  and  is  not  created* 
though  regulated,  by  statute  (Re  Beesett,  1  New  Seas. 
Caa.337;  8.C.  HLaw  Journ.  N. 8. M. C.  17;  9  Jur. 
6C).  A  prisoner  who  sues  out  a  writ  of  habeas  corpus 
ad  subjiciendum  is  not  bound  by  the  decision  of  any 
one  court,  but  is  entitled  to  take  the  opinion  of  all  as 
to  the  propriety  of  his  imprisonment  {Exparte  Par- 
tington, 2  Dowl.  and  Lownd.  660;  S.  C.  13  Meet, 
and  Welt.  679;  9  Jur.  92). 

XI.  Number  of  witnesses. — In  general  one  witness 
is  sufficient  to  prove  an  offence ;  there  are,  however, 
two  exceptions,  which  are  the  instances  of  treason  and 
misprision  thereof  (except  where  the  latter  is  tried 
under  the  11  &  12  Vict.  c.  12,  as  a  mere  felony)  and 
of  perjury,  in  which  excepted  instances  two  witnesses 
are  requisite  (4  Steph,  Com.  466,  467,  2nd  edit.;  4 
Black.  Com.  358 ;  Key,  div.  "  Criminal  Law,19  pp.  62, 
98,  2nd  edit;  Archb.  Crim.  PI.  and  Evid.  166, 668, 
8th  edit.) 

XII.  Pardon. — The  effect  of  a  pardon  is  to  acquit 
the  party  of  all  corporal  penalties  and  forfeitures  an- 
nexed to  the  offence,  and  to  give  him  new  credit  and 
capacity  (First  Book,  444 ;  Rex  v.  Ford,  2  Salk.  690 ; 
See  the  9  Geo.  4,  c.  32,  as  to  the  effect  of  enduring  the 
punishment ;  Key,  div.  "  Criminal  Law,'9  p.  122, 
2nd  edit). 

XIII.  Articles  of  the  peace. — Articles  of  the  peace 
are  usually  exhibited  where  a  person  has  just  cause  to 
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fear  that  another  will  do  him  a  corporal  injury  (Dickina. 
Quart.JSess.  569,  560,  4th  edit.;  4  8teph.Com.  342— 
345, 2nd  edit.)*  The  usual  course  of  proceeding  where 
a  mere  surety  for  keeping  the  peace  is  not  thought 
sufficient,  is  for  the  justice  to  whom  complaint  is 
made  to  order  security  for  the  peace  only  to  the  en- 
suing sessions,  when  articles  of  the  peace  may  be  ex- 
hibited. These  articles  may  also  be  exhibited  at  the 
sessions  without  first  going  before  the  justice  of  the 
peace,  the  articles  must  state  the  acts  of  the  party 
complained  against,  that  the  exhibitant  conceives  him- 
self to  be  in  great  danger,  and  that  the  complaint  is 
not  made  through  hatred,  malice,  or  illwill  against 
the  party*  but  merely  for  the  preservation  of  exhibi- 
tant s  life,  and  of  his  person  from  bodily  harm.  The 
articles  are  engrossed  on  parchment,  and  on  the  mo- 
tion of  counsel  are  read  by  the  clerk  of  the  peace, 
after  which  the  exhibitant  is  sworn  to  the  truth  of 
them  The  court  then  declares  in  what  sum  and  for 
what  period  the  defendant's  recognisance  shall  be 
taken,  and  usually  the  party  is  brought  to  the  next 
session,  and  so  on  from  session  to  session  as  long  as 
the  applicant  shall  be  able  to  show  his  reasonable  ap- 
prehensions continue.  If  the  defendant  is  present  he 
either  enters  into  a  recognisance  (upon  which  any 
former  one  is  discharged)  or  is  committed  until  he  does 
so.  If  the  party  complained  of  is  not  present,  a  war- 
rant is  issued,  aud  if  not  apprehended  until  after  the 
adjournment  of  the  sessions,  the  recognisances  may  be 
taken  before  a  single  justice.  If  application  is  made 
(as  it  may  be)  to  the  Queen's  Bench  or  to  Chancery, 
there  must  be  a  motion  in  court  and  a  verification  of 
the  articles  by  the  exhibitant.  If  surety  be  ordered, 
a  writ  of  svpplicavit  issues  out  of  Chancery;  or  in  the 
Queen's  Bench  an  attachment  of  the  peace.  Upon 
the  supplieavit  the  sheriff  or  justice  of  the  peace  takes 
security  in  the  sum  endorsed  on  the  writ,  or  if  not 
given,  commits  the  party  to  prison  until  he  finds  se- 
curity. Upon  the  attachment  out  of  the  Queen's 
Bench,  the  sheriff  takes  a  bond  for  the  appearance  of 
the  party  in  due  time,  or  commits  the  party  to  gaol 
for  default  Sometimes  the  court  directs  justices  of 
the  peace  to  take  sureties  of  the  peace  upon  the  writ 
of  attachment.  The  surety  is  usually  for  twelve 
months  (see  7  Bacon  s  Abr.  506-509,  7th  edit. ;  5 
Burn's  Justice,  294,  25th  edit.;  Reg.  v.  Tregartben, 
5  Barp.  and  Adol.  680). 

XIV.  Warrant— Sunday. — It  is  only  in  civil  cases 
that  an  arrest  cannot  be  made  on  Sunday;  a  warrant 
for  treason,  felony,  or  breach  of  the  peace  may  be 
executed  on  a  Sunday  (Broom's  Max.  18,  2nd  edit ; 
Key,  div.  "  Criminal  Law,"  p,  82,  2nd  edit. ;  see 
11  &  12  Vict,  c  42;  Rawlins  v.  Ellis,  16  Mees.  and 
Web.  172). 

XV.  Scotch  or  Irish  witness. — The  attendance  of  a 
witness  resident  in  Scotland  or  Ireland  to  give  evi- 
dence before  a  criminal  court  in  England,  may  be 
compelled  by  a  writ  of  subpoena.  This  is  by  the  45 
Geo.  3,  c.  92,  which  enacts  that  the  service  of  a  writ 
of  subpoena  in  any  one  part  of  the  United  Kingdom, 
shall  be  as  effectual  to  compel  the  appearance  of  a 
witness  in  any  other  part  of  the  same,  as  if  the  sub- 
poena were  served  in  that  part  of  the  kingdom  in 
which  the  defendant  is  required  to  appear;  and  in 
case  of  non-attendance,  the  court  from  which  the  sub- 
poena issued  may  transmit  s  certificate  thereof  in  the 


manner  pointed  out  in  the  statute ;  and  the  court  to 
which  it  is  transmitted  may  punish  the  party  for  his 
default,  in  like  manner  as  if  ne  had  refused  to  appear 
to  a  subpoena  issuing  out  of  that  court ;  provided  it 
appear  that  a  reasonable  and  sufficient  sum  of  money 
to  defray  the  witness's  expenses  of  coming,  attending 
to  give  evidence,  and  of  returning,  were  tendered  to 
hina,  at  the  time  he  was  served  with  the  subpoena. 


THE  BANKRUPTCY  LAW. 

(Continued  from  page  43 .) 
The  Court  of  Bankruptcy—Court  of  Appeal— Juris- 
diction of  Vice-Chancellor  transferred  to  Court  of 
Appeal  in  Chancery— Appeal  to  Lords — Jjondon 
Commissioners  and  District  —  Country  Commis- 
sioners and  District  Courts — Primary  Jurisdiction 
of  Commissioners  — Applications  to  the  Commis- 
sioners, 

THE   COURT  Or  BANKRUPTCY. 

The  Court  of  Bankruptcy,  as  constituted  bu  the  1  8f  2 
Will.  4,  c.  56.— Prior  to  the  statute  of  the  1  &  2  Will. 
4,  c.  56,  the  primary  jurisdiction  in  bankruptcy  was 
vested  in  the  Lord  Chancellor.  This  jurisdiction,  as 
indeed  the  whole  law  of  bankruptcy,  was  derived  from 
legislative  enactments  and  not  from  any  common  law 
source.  The  first  statute  on  the  subject  of  bankruptcy, 
the  34  &  35  lien.  8,  c.  4,  gave  the  Chancellor,  the 
chief  justices,  and  others  therein  mentioned,  an  autho- 
rity to  sell  and  distribute  the  property  of  persons 
therein  described.  This  jurisdiction  of  the  Chancellor 
was  considered  as  of  the  utmost  importance,  and  was 
subject  to  no  appeal.  It  was  in  the  first  instance 
ministerial,  and  so  far  original.  It  was  secondarily 
appellate:  but  the  original  and  appellate  jurisdictions 
were  frequently  blended  in  exercise.  The  issuing  of 
fiats  of  bankruptcy,  and  all  the  questions  arising  upon 
the  issue,  were  matters  of  original  jurisdiction.  The 
execution  of  the  fiat  was  intrusted  to  certain  commis- 
sioner:,, who  were  assistant  judges,  given  to  the  Chan- 
cellor by  the  authority  of  Wrhamcnt,  to  enable  him 
to  execute  the  bankrupt  laws  (aatf,  p.  6).  But  the 
1  &  2  Will.  4,  c.  56,  constituted  a  court  termed,  for 
the  first  time,  "The  Court  of  Bankruptcy,"  and  the 
statute  entirely  removed  the  jurisdiction  in  the  first 
instance,  or  the  primary  jurisdiction,  in  cases  of  bank- 
ruptcy from  the  Court  of  Chancery  to  the  new  court 
(consisting  of  the  judges  of  the  now  abolished  Court 
of  Review,  and  the  six  London  Commissioners),  re- 
serving only  an  appeal  from  that  court  to  the  Lord 
Chancellor,  as  to  matters  of  law  and  equity,  and  ques- 
tions of  evidence.  By  sect.  1  of  the  act  just  mentioned 
it  was  enacted  that  his  Majesty,  his  heirs  and  succes- 
sors, by  charters  or  letters  patent  under  the  great  seal 
of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
might  erect  and  establish  a  court  of  judicature,  to  be 
called  "  The  Court  of  Bankruptcy,"  and  by  a  com- 
mission under  the  great  seal  might  appoint  one  person, 
being  a  serjeant  or  barrister-at-lnw  of  not  less  than 
ten  years*  standing,  to  be  the  chief  judge  of  tfie  said 
court,  and  three  persons,  being  Serjeants  or  barristers- 
at-law  of  not  less  than  ten  years'  standing  at  the  bar, 
or  of  five  years'  standing  at  the  bar,  having  previously 
practised  w  years  as  a  special  pleader  beXow  the  bar, 
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to  be  other  judges  of  the  said  court  (who  together 
formed  the  now  extinct  Court  of  Review),  and  six 
persons,  being  barristers-at-law  of  not  less  than  seven 
years'  standing  at  the  bar,  or  of  four  years'  standing 
at  the  bar,  having  previously  practised  as  special 
pleaders  for  three  years  below  the  bar,  to  be  called 
commissioners  of  the  sgid  court,  and  from  time  to  time 
to  supply  any  vacancy  in  the  number  of  the  said 
judges  and  commissioners ;  and  the  same  court  shall 
be  and  constitute  a  court  of  law  and  equity,  and  shall, 
together  with  every  judge  and  commissioner  thereof, 
have,  use,  and  exercise  all  the  rights,  incidents,  and 
privileges  of  a  court  of  record,  or  judge  of  a  court  of 
record,  and  all  other  rights,  incidents,  and  privileges, 
as  fully  to  all  intents  and  purposes  as  the  same  are 
used,  exercised  and  enjoyed  by  any  of  his  Majesty's 
courts  of  law  or  judges  at  Westminster. 

COURT  OF  APPEAL. 

It  will  have  been  seen  from  sect.  1  of  1  &  2  Will.  4, 
c.  56,  that  the  Court  of  Bankruptcy,  as  there  con- 
structed, consisted  of  four  judges,  who  were  to  con- 
stitute a  Court  of  Review,  and  of  six  commissioners, 
before  whom  fiats  are  prosecuted  in  London  and  who 
exercise  the  same  functions  (together  with  some  others 
newly  introduced),  which  were  formerly  exercised  by 
the  commissioners  appointed  in  each  bankruptcy  by 
the  commission  under  the  great  seal.  With  respect 
to  the  former  it  may  be  observed,  that  by  the  5  &  6 
Will.  4,  c.  29,  s.  21,  the  Court  of  Review  was  there- 
after to  consist  of  one  chief  judge,  and  two  puisne 
judges.  By  the  5  &  6  Vict.  c.  122,  s.  64,  the  court 
was  to  consist  of  one  judge  only.  And  by  the  10  &  1 1 
Vict.  c.  102,  the  Court  of  Review  was  finally  extin- 
guished, and  the  jurisdiction  was  transferred  to  such 
one  of  the  Vice-Chancellors  as  should  be  appointed 
to  act  in  bankruptcy  (see  ante,  p.  6).  It  was  by  this 
act  provided  that  all  laws,  orders,  and  authorities 
touching  the  practice  and  manner  of  proceeding  in  the 
Court  of  Review,  and  appealing  to  and  from  that 
court,  shall  continue  in  force  and  be  applicable  to  the 
jurisdiction  of  the  Vice-Chancellor  appointed  to  act 
in  bankruptcy,  and  that  all  sums  and  fees  should  con- 
tinue to  be  payable  and  receivable  by  the  like  persons, 
and  to  be  paid  and  applied  to  the  like  purposes,  as  the 
same  had  theretofore  been  paid  and  received  in  respect 
of  any  matter  in  the  said  Court  of  Review.  This  act 
of  the  10  &  11  Vict.  c.  102,  was  in  its  turn  repealed 
by  the  12  &  13  Vict.  c.  106,  so  far  as  relates  to  the 
practice,  &c.,  of  the  Court  of  Review  being  observed, 
and  so  far  as  relates  to  the  taking  of  the  same  fees. 
The  effect  of  this  was  to  extinguish  the  court,  not  only 
in  name,  but  also  as  to  the  mode  in  which  it  exercised 
its  jurisdiction.  The  portion  of  the  12  &  13  Vict.  c. 
106  (the  Consolidation  Act)  relating  to  the  jurisdic- 
tion of  the  VJce-Chancellor  in  bankruptcy,  has  since 
been  repealed  by  the  14  &  15  Vict.  c.  83  (the  Chan- 
cery Jurisdiction  Improvement  Act)  and  the  jurisdic- 
tion, both  original  and  appellate,  of  the  Vice  Chancellor 
has  been  transferred  to  and  vested  in  the  Court  of 
Appeal  in  Chancery,  composed  of  the  Lord  Chancellor 
and  the  two  L6rds  Justices.  It  will  be  necessary  to 
refer  to  two  or  three  of  the  sections  of  the  Consolida- 
tion Act,  transferring  the  jurisdiction  to  the  Vice- 
Chancellor,  as  the  14  and  15  Vict.  c.  83,  refers  to 
them. 


Vice-Chancellor  sitting  in  bankruptcy  to  be  a  Court 
of  Record,  &rc. — By  sect.  13  of  the  Consolidation  Act, 
the  Vice-Chancellor  appointed  and  sitting  in  bank- 
ruptcy as  aforesaid  shall  be  and  form  a  court  of  record, 
and  shall  have  all  the  powers  of  and  incident  thereto, 
and  may  adjourn  any  sitting  from  time  to  time,  and 
for  such  time  as  may  be  requisite,  and  shall  have  the 
like  power  of  summoning  and  compelling  attendance, 
and  of  examination,  and  of  enforcing  obedience  to 
examination,  and  to  any  order  duly  made,  whether 
relating  to  any  examination  or  to  any  other  matter, 
and  of  requiring  and  compelling  the  production  of 
books,  papers,  deed?,  writings,  and  other  documents* 
and  should  have  the  like  power  of  commitment,  as  is. 
by  the  Consolidation  Act  given  to  the  Court  of  Bank- 
ruptcy. 

Appeals  to  be  brought  on  by  petition,  motion,  or 
special  cases.  —  By  sect.  14,  all  appeals  from  deci- 
sions or  orders  of  the  commissioners,  shall  be  brought 
on  by  way  of  petition,  motion,  or  special  case,  subject 
to  any  general  rule  or  order  to  be  made  by  the  Vice- 
Chancellor  or  by  the  Lord  Chancellor  relating  to  such 
appeals. 

Vice-ChanceUor  may  direct  question  offset  to  be 
decided  by  a  jury. — By  sect.  15,  the  Vice-Chancellor 
may,  if  he  think  fit,  direct  any  question  of  fact  arising 
before  him  to  be  decided  by  a  jury  in  London  or 
Westminster,  or  by  a  jury  before  a  judge  of  assize,  in 
manner  and  form  provided  in  lieu  of  a  feigned  issue 
by  an  act  passed  in  the  Parliament  holden  in  the 
eighth  and  ninth  years  of  the  reign  of  her  Majesty, 
intituled  "An  Act  to  Amend  the  Law  concerning 
Games  and  Wagers ;"  and  after  any  question  so  au- 
thorised, shall  have  been  decided,  a  new  trial  thereof 
may  be  moved  for  in  the  court  out  of  which  the  writ 
of  summons  sued  out  under  that  act  shall  have  been 
issued. 

The  meaning  of  the  above  section  is,  that  under  the 
8  &  9  Vict.  c.  109.  s.  19,  the  Vice-Chancellor  [i.e., 
now  the  Court  of  Appeal  in  Chancery]  may  direct  a 
writ  of  summons  to  be  sued  out  by  such  person  or 
persons  as  he  shall  think  ought  to  be  plaintiff  or 
plaintiffs  against  such  person  or  persons  as  he  shall 
think  ought  to  be  defendant  or  defendants  therein,  in 
the  form  set  forth  in  the  second  schedule  to  that  act 
annexed,  with  such  alterations  or  additions  as  he  may 
think  proper ;  and  thereupon  all  the  proceedings  shall 
go  on  ana  be  brought  to  a  close  in  the  same  manner 
as  *is  now  practised  in  proceedings  under  a  feigned 
issue  (Pract.  Com.  Law,  381 ).  In  Luard  v.  Butcher 
(15  Law  Journ.  N.  S.,  C.  P.  187 ;  S.  C.  2  Com.  Ben. 
Rep.  858)  it  was  held  that  the  adoption  of  the  form  in 
the  schedule  of  that  act  was  not  compulsory.  The 
form  is  as  follows : — 
"  In  the  Court  of  Queen's  Bench  (Common  Pleas,  or 

Exchequer).     Middlesex  to  wit  (or  any  such  county 

as  may  be  directed). 

"  Whereas  A.  B.  affirms,  and  C.  D.  denies  (here 
state  fully  the  fact  or  facts  in  issue),  and  the  Lord 
Chancellor  (or  such  other  court,  Sfc.)  is  desirous  of 
ascertaining  the  truth  by  the  verdict  of  a  jury,  and 
both  parties  pray  that  the  same  may  be  inquired  of 
by  the  country.     Now  let  a  jury,"  &c. 

The  plaintiff  in  the  issue  may  be  nonsuited,  or,  in 
other  words,  lose  his  writ  of  nisiprius,  but  no  writ  of 
error  will  lie,  as  it  is  not  strictly  an  action  (see  King 
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t.  Simmons,  14  L.  J.  248,  Q.  B.;  S.C.  12  Jur.  903). 
For  the  same  reason  the  provisions  contained  in  sect. 
233  as  to  evidence  will  not  apply  (Lott  v.  Melville,  3 
M.  and  G.  40).  The  new  trial  will  in  future  be  moved 
for  in  the  court  of  common  law  ( Wise,  pp.  10,  11). 

Appeals  to  Lord  Chancellor. — By  sect.  16  of  the 
Consolidation  Act,  the  decisions  and  orders  of  the 
Vice-Chancellor  were  to  be  subject  to  an  appeal  to 
the  Lord  Chancellor  on  matters  of  law  and  equity,  or 
on  the  refusal  or  admission  of  evidence ;  but  by  sect.  7 
of  the  14  &  15  Vict.  c.  83,  there  is  not  to  be  any 
appeal  from  the  decision  of  the  Court  of  Appeal  to 
the  Lord  Chancellor,  but,  as  will  presently  be  shown, 
the  appeal  must  be  to  the  Lords. 

Jurisdiction  of  Vice- Chancellor  in  Bankruptcy 
transferred  to  the  Court  of  Appeal.']— -The  following 
is  the  enactment  in  sect.  7  of  the  14  &  15  Vict.  c.  83 : 
— From  and  after  the  first  day  of  October,  one  thou- 
sand eight  hundred  and  fifty-one,  all  the  powers,  au- 
thorities, and  jurisdiction,  original  and  appellate, 
given  and  granted  to  the  Vice-Chancellors  of  the 
said  Court  of  Chancery,  or  any  of  them,  under  the 
Bankrupt  Law  Consolidation  Act,  made  and  passed-  in 
one  thousand  eight  hundred  and  forty-nine,  or  other- 
wise had,  possessed,  or  exercised  by  the  said  Vice- 
Chancellors,  or  any  of  them,  in  matters  of  bank- 
ruptcy, shall  be  granted  to,  vested  in,  exercised,  and 
possessed  by  the  said  Court  of  Appeal:  and  all  the 
provisions  of  the  said  act  in  relation  to  such  appeals 
to  such  Vice-Chancellor  shall  be  construed  accord- 
ingly :  Provided  always,  that  there  shall  not  be  any 
appeal  from  the  decision  of  the  said  Cotrrt  of  Appeal 
to  the  Lord  Chancellor,  anything  in  the  said  Bank- 
rupt Law  Consolidation  Act  to  the  contrary  notwith- 


The  primary  jurisdiction  in  bankruptcy  being,  by 
the  12th  section  of  the  statute,  transferred  to  the 
commissioners,  and  the  jurisdiction  of  the  Vice-Chan- 
cellor under  that  act  having  been  exclusively  appel- 
late [qtuere,  this],  and  transferred  to  the  Court  of 
Appeal  by  the  statute  14  &  15  Vict.  c.  83,  the  Court 
or  Appeal  in  Chancery  cannot  order  the  payment  of 
money  out  of  the  Bankruptcy  Court,  unless  the  ap- 
plication be  made  by  way  of  appeal  from  a  commis- 
sioner (Re  Cheetham,  21  Law  Journ.  N.  S.  Bank.  5). 

Appeal  to  the  House  of  Lords. — By  s.  18  of  the 
Consolidation  Act,  if  the  Lord  Chancellor  in  any  case 
deemed  any  matter  of  law  or  equity  brought  before 
him  by  way  of  appeal  to  be  of  sufficient  difficulty  or 
importance  to  require  the  decision  of  the  House  of 
Lords,  or  in  case  both  parties  in  any  proceeding 
before  the  Vice-Cbancellor  desired  that  any  such 
matter  might  be  determined  in  the  first  instance  by 
the  House  of  Lords,  and  not  by  the  Lord  Chancellor, 
the  whole  facts  whereupon  such  question  of  law  or 
equity  arose  might  have  been  stated  in  the  form  of  a 
petition  of  appeal  to  the  House  of  Lords,  and  the 
party  appealing  might  have  appealed  to  the  House  of 
Lords.  The  cases  to  be  lodged  by  the  parties  in  the 
House  of  Lords  were  to  be  confined  in  matter  of  fact, 
in  eases  of  appeal  from  the  Lord  Chancellor,  to  set- 
ting forth  the  special  case  brought  up  to  the  Lord 
Chancellor  from  the  Vice-Chancellor,  and  in  cases  of 
appeal  from  the  Vice-Chancellor  to  setting  forth  a 
special  case,  to  be  approved  and  certified  by  the 
Viee-ChanceUor,  and  to  such  arguments  on  the  point 


of  law  as  the  parties  might  be  advised  to  state.  By 
sect.  10  of  the  14  &  15  Vict.  c.  86  (the  Chancery 
Jurisdiction  Improvement  Act),  all  decisions,  decrees, 
tor  orders  of  the  Court  of  Appeal,  including  decisions 
in  matters  of  bankruptcy,  shall  be  subject  to  appeal 
to  the  House  of  Lords  in  the  cases  and  under  the 
conditions  in  and  under  which  the  like  decisions, 
decrees,  or  orders  of  the  Lord  Chancellor  would  have 
been  subject  to  such  appeal  if  this  act  had  not  been 
passed ;  but  the  appeal  to  the  House  of  Lords  in 
matters  of  bankruptcy  shall  be  only  on  matters  of 
law  or  equity,  or  on  the  rejection  or  admission  of  em* 
dence,  and  on  a  special  case  to  be  approved  and  certi- 
fied by  one  of  the  judges  of  the  Court  of  Appeal 
hereby  constituted,  whose  determination  on  the  set- 
tlement of  such  case  shall  be  final  and  conclusive. 
The  practice  on  appeals  will  be  stated  fully  hereafter. 

LONDON   COMMISSIONERS. 

We  have  seen  that  "  The  Court  of  Bankruptcy " 
consisted  of  the  now  defunct  Court  of  Review,  and 
six  commissioners.  These  commissioners  acted  for 
London  only,  and  the  district  annexed  to  it,  that  is, 
within  a  distance  of  about  forty  miles  of  London. 
We  shall  speak  presently  of  country  commissioners, 
and  shall  here,  therefore,  confine  ourselves  to  town 
commissioners,  i.e.,  those  commissioners  who  origi- 
nally formed,  with  the  judges  of  the  Court  of  Review, 
the  constituent  members  of  the  "  Court  of  Bank- 
ruptcy." 

London  district,  and  extent  of. — The  extent  of  the 
jurisdiction  of  the  London  Commissioners  was  for- 
merly about  forty  miles  round  London,  but  it  is  now 
about  100  miles.  By  the  order  of  the  Priyy  Council, 
made  in  pursuance  of  the  5  &  6  Vict.  c.  122,  and 
gazetted  4  Nov.  1842,  the  following  is  the  jurisdiction 
of  the  commissioners  for  the  London  district  Court  of 
Bankruptcy: — Middlesex,  Herts,  Kent,  Surrey,  Sussex, 
Hampshire,  Wilts  (southern  division),  Dorset  (all 
within  100  miles  from  London,  and  including  the 
towns  of  Poole,  Wimborn  Minster,  Blandford,  Stur- 
minster,  and  Shaftesbury) ;  Oxfordshire,  Berks,  Buck- 
ingham, Bedford,  Northampton,  Huntingdon,  Rutland, 
Cambridge,  Norfolk,  Suffolk,  Essex. 

The  London  Bankruptcy  Court. — By  the  Consolida- 
tion Act  (sect.  60),  the  building  in  Basin&hall- street, 
called  the  Court  of  Bankruptcy,  is  vested  in  the  Lon- 
don Commissioners,  and  it  is  to  continue  to  be  called 
"  The  Court  of  Bankruptcy  "  (sect.  61). 

Senior  commissioner  in  London. — The  Consolida- 
tion Act  having  given  primary  jurisdiction  to  the  com- 
missioners, has  provided  for  the  exercise  of  many  of 
the  functions  hitherto  discharged  by  the  Court  of 
Review,  by  giving  additional  powers  to  one  of  the 
London  commissioners.  This  commissioner  is  to  be 
the  senior  London  commissioner, '  i.e.,  the  earliest 
created  in  point  of  date  (seethe  Interpretation  Clause, 
given  ante,  p.  40).  By  sect.  90  of  the  Consolidated 
Act,  it  is  provided,  that  the  senior  commissioner  shall 
have  power,  whenever  he  may  deem  it  expedient,  to 
order  any  petition  against,  or  by  any  trader  to  be 
prosecuted  in  any  district  with  or  without  reference 
to  the  district  in  which  the  trader  shall  have  resided 
or  carried  on  business,  or  to  consolidate  the  proceed- 
ings, or  any  part  thereof,  under  two  or  more  petitions 
or  adjudication  of  bankruptcy,  or  to  impound  any  peti- 
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tion  for  adjudication  of  bankruptcy,  and  the  proceedings 
thereunder,  or  any  part  thereof,  upon  such  terms  as 
the  senior  commissioner  shall  think  fit,  or  to  transfer 
any  petition  for  adjudication  of  bankruptcy,  and  the 
proceedings  thereunder,  and  the  prosecution  or  the 
further  prosecution  thereof,  from  the  court  in  any 
one  district  to  the  court  in  any  other  district,  and 
the  court  to  which  any  such  transfer  shall  be  made 
may  remore  the  official  assignee,  and  appoint  a  new 
official  assignee  to  any  such  bankruptcy;  and  any 
such  order  by  the  senior  commissioner  may  be  in  such 
of  the  forms  contained  in  the  schedules  P,  Q,  or  R, 
to  this  act  annexed,  as  may  be  adapted  to  the  case,  or 
to  the  like  effect.  Sect.  93  of  the  same  act  also  gives 
the  senior  commissioner  power  in  the  case  of  several 
petitions  for  adjudication  against  one  or  more  mem- 
bers of  a  firm.  By  s.  8,  the  senior  commissioner 
must  join  in  the  framing  of  new  rules. 

Illness,  fyc,  qf  senior  commissioner — Vacations. — 
It  is  provided  by  sect.  20  of  the  Consolidation  Act, 
that  any  of  the  commissioners,  acting  in  Lcndon,  may, 
during  vacation,  or  during  the  illness  or  unavoidable 
absence  of  the  senior  commissioner,  exert  ise  and  per- 
form the  duties  imposed  upon  the  senior  commissioner 
by  this  act.  Where,  upon  an  application  being  made 
to  the  Court  of  Bankruptcy  in  London,  the  senior 
commissioner,  having  transacted  the  business  before 
him,  had  left  the  court  for  the  day,  this  was  held  to 
be  an  unavoidable  absence  within  the  meaning  of 
sect.  20,  so  as  to  enable  a  junior  commissioner,  then 
present  in  court,  to  act  for  the  senior  commissioner  in 
the  matter  of  the  application  (ezp.  Sewell,  17  Jur. 
333;  S.  C.  22  Law  Journ.  N.  S.  Bank.  29). 

Number  of  commissioners  acting  in  London  to  be 
reduced  to  four. — It  is  provided  by  sect.  7  of  the 
Consolidation  Act,  that  upon  the  next  two  occasions 
of  a  vacancy  in  the  office  of  any  commissioner  of  the 
court  acting  in  London,  the  vacancies  shall  not  be 
filled  up,  and  the  commissioners  acting  in  London 
shall  in  such  manner  be  reduced  to  four;  and  the 
Lord  Chancellor  shall  have  power  to  direct  Before 
which  commissioner  or  commissioners  those  matters 
shall  be  prosecuted,  which  were  theretofore  prose- 
cuted before  the  commissioner  whose  death,  resigna- 
tion, retirement,  or  removal,  shall  have  occasioned  the 
vacancy.  There  are  now  five  London  commissioners, 
viz.,  Commissioners  Evans  (senior  commissioner), 
Fonblanque,  Fane,  Holroyd,  and  Goulburn. 

The  other  provisions  of  the  Consolidation  Act,  ap- 
plying as  well  to  town  as  to  country  commissioners, 
will  be  mentioned  after  noticing  the  limits  of  the 
country  districts. 

COUNTRY  COMMISSIONERS. 

Country  courts  of  bankruptcy. — The  provisions  of 
the  statute  1  &  2  Will.  4,  c.  56,  as  to  the  appoint- 
ment of  commissioners,  to  form  part  of  the  Court  of 
Bankruptcy,  was,  as  we  have  seen,  confined  to  town 
commissioners;  but  as  to  country  commissioners,  sect. 
14  of  the  same  act  provided  that  the  judges  who  go 
to  the  several  circuits  in  England  and  Wales,  might 
be  directed  by  the  Lord  Chancellor,  from  time  to 
time,  to  return  to  him  the  names  of  such  number  as 
he  should  think  fit  to  require  of  barristers,  solicitors, 
and  attornies,  practising  in  the  counties  to  the  said 
circuit  belonging,  and  upon  such  persons  being  re- 


turned, and  approved  by  the  Lord  Chancellor,  the  fiat 
or  fiats  not  directed  to  the  Court  of  Bankruptcy, 
should  be  directed  to  some  one  or  more  of  such  per- 
sons in  rotation  to  act  as  commissioners  of  bankrupts, 
according  to  the  districts  or  places  for  which  such 
persons  should  be  so  returned,  and  to  no  other  person 
than  such  as  was  included  in  such  return.  However, 
this  provision  is  no  longer  in  force,  and  commissioners 
are  now  appointed  for  district  courts  in  the  country, 
each  of  which  is  a  branch  of  the  court  in  London. 
This  was  accomplished  by  the  5  &  6  Vict,  c  122. 
Sect  59  of  that  act  enacts,  "  that  it  shall  be  lawful 
for  her  Majesty,  after  the  passing  of  this  act,  by  a 
commission  or  commissions  under  the  great  seal  to 
appoint  as  many  persons  as  her  Majesty  shall  think 
fit,  not  exceeding  twelve  persons,  being  Serjeants  or 
barristers  at  law  of  not  less  than  seven  years*  stand- 
ing at  the  bar,  to  be  commissioners  of  the  Court  of 
Bankruptcy,  in  addition  to  the  present  commissioners 
of  the  said  court,  to  act  in  the  prosecution  of  fiats  in 
bankruptcy  in  the  country,  and  that  they  and  their 
successors  shall  take  the  like  oath  before  the  Lord 
Chancellor  as  is  at  present  administered  to  commis- 
sioners of  the  said  court,  and  having  once  taken  the 
said  oath  shall  not  again  be  required  to  take  the 
same."  By  sect.  60,  her  Majesty  may  appoint  suc- 
cessors to  the  additional -commissioners ;  and  by  sect. 
61  may  appoint  additional  deputy  registrars  for  the 
country,  not  exceeding  twelve;  and  such  commis- 
sioners and  deputy  registrars  are,  by  sect.  62,  to  hold 
their  offices  during  good  behaviour,  and  to  be  subject 
to  like  privileges,  prohibitions,  &c,  as  the  present 
commissioners  and  deputy  registrars. 

Country  commissioner/  districts. — By  the  order  in 
council,  before  referred  to,  it  is  directed  that  there 
shall  be  seven  districts  in  the  country,  and  that  such 
districts  shall  be  called  by  the  names  following,  i.e., 
the  Manchester  district,  the  Leeds  district,  the  liver- 
pool  district,  the  Birmingham  district,  the  Bristol  dis- 
trict, the  Exeter  district,  and  the  Newcastle-upon- 
Tyne  district.  The  following  are  the  bankruptcy  dis- 
trict courts,  and  the  places  to  which  each  extends, 
arranged  in  alphabetical  order : — 

Birmingham  district.  —  This  district  comprises  all 
places  within  the  counties  of  Hereford,  Leicester, 
Salop,  Stafford,  Warwick,  and  Worcester.  Also  all 
places  within  the  southern  division  of  the  county  of 
Derby,  the  parts  of  Kesteven  and  Holland,  in  the 
county  of  Lincoln,  the  southern  division  of  the  county 
of  Nottingham,  and  the  town  and  county  of  the  town 
of  Nottingham.     The  court  sits  at  Birmingham. 

Bristol  district. — This  district  comprises  all  places 
in  the  counties  of  Brecon,  Cardigan,  Carmarthen, 
Glamorgan,  Gloucester,  Monmouth,  Pembroke,  and 
Radnor.  Also  all  places  within  the  city  and  county 
of  the  city  of  Bristol,  the  eastern  division  of  the  county 
of  Somerset,  and  the  northern  division  of  the  county 
of  Wilts.     The  coutt  sits  at  Bristol. 

Exeter  district. — This  district  comprises  all  places 
in  the  counties  of  Cornwall  and  Devon,  and  the  western 
division  of  the  county  of  Somerset  It  also  comprises 
all  places  within  the  county  of  Dorset,  except  such 
parts  as  are  within  one  hundred  miles  from  the  General 
Post  Office,  London— and  except  Blandford,  Poole, 
Shaftesbury,  Sturminster,  and  Wimborn  Minster.  The 
court  sits  at  Butter. 
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Leeds  district. — This  district  comprises  all  places 
in  the  county  of  York.  Also  all  places  within  the 
parts  of  Lindsey,  in  the  county  of  Lincoln,  and  the 
northern  division  of  the  county  of  Nottingham.  The 
court  sits  at  Leeds. 

Liverpool  district.  —  This  district  comprises  all 
places  within  the  counties  of  Anglesea,  Carnarvon, 
Denbigh,  Flint,  Merioneth,  and  Montgomery.  It  also 
comprises  all  places  in  the  southern  division  of  the 
county  of  Chester,  and  all  places  in  the  county  of 
Lancaster  not  included  in  the  Manchester  district. 
The  court  sits  at  Liverpool. 

Manchester  district. — This  district  comprises  all 
places  within  the  northern  division  of  the  county  of 
Chester.  It  comprises  also  the  following  places  within 
the  county  of  Lancaster,  vis.,  Ashton-under-Lyne, 
Blackburn,  Bolton-le-Moors,  Bury,  Clithero,  Lancas- 
ter, Manchester,  Oldham,  Preston,  Rochdale,  Salford, 
Warrington,  and  Wigan.  It  also  comprises  all  places 
in  the  county  of  Lancaster  on  the  eastern  side  of  the 
Grand  Junction  Railway,  the  North  Union  Railway, 
and  the  Lancaster  and  Preston  Junction  Railway.  It 
also  comprises  all  places  in  the  county  of  Lancaster 


which  are  northward,  eastward,  or  westward  of  Lan- 
caster, or  westward  or  northward  of  the  river  Lune. 
The  court  sit*  at  Manchester. 

Newcastle-upon-Tyne  district. — This  district  com- 
prises all  places  within  the  counties  of  Cumberland, 
Durham,  Northumberland,  and  Westmoreland*  and 
the  town  of  Berwick-upon-Tweed.  The  court  sits  at 
Newcastle-upon-Tyne. 

Provisions  of  the  Consolidation  Act  as  to  commis- 
sioners.— We  now  come  to  the  provisions  in  the  Con- 
solidation Act,  which,  as  they  relate  as  well  to  country 
as  to  town  commissioners,  are  here  inserted. 

The  Court  of  Bankruptcy  continued  for  the  purposes 
of  the  act,  and  to  continue  a  court  of  record,  tyc. — 
By  s.  6  the  Court  of  Bankruptcy  shall  continue  to  be 
a  court  of  law  and  equity  for  the  purposes  of  this  act, 
and  shall  continue  to  be  a  court  of  record ;  and  the 
records  and  proceedings  of  every  kind  at  the  com- 
mencement of  this  act  in  the  said  court  in  London, 
and  in  the  several  districts  in  the  countrv,  shall  be 
.  kept  as  such  records  and  proceedings  in  like  manner 
in  the  court  so  continued ;  and  the  said  court  and 
every  commissioner  thereof  shall  have  and  use  all  the 
powers,  rights,  incidents,  and  privileges  of  a  court  of 
record,  and  all  other  rights,  incidents,  and  privileges, 
as  fully  to  all  intents  and  purposes  as  the  same  are 
used  and  enjoyed  by  any  of  her  Majesty's  courts  of 
law  or  judges  at  Westminster;  and  each  and  every  of 
the  commissioners  for  the  time  being  acting  in  London 
and  in  the  several  districts  in  the  country  shall  singly 
and  simultaneously,  or  otherwise  as  occasion  may  re- 
quire, be  and  form  the  court  for  every  purpose  under 
this  act,  or  in  execution  of  any  duty  which  may  bere- 
afterbe  imposed  on  the  court,  except  where  otherwise 
in  this  act  specially  provided. 

It  will  be  seen  by  this  section  that  each  commis- 
sioner sitting,  alone  will  be  and  form  a  court,  and 
where  the  word  "  court"  is  used,  it  may  signify  as 
well  the  Court  of  Bankruptcy  generally  as  the  sitting 
of  any  one  commissioner  acting  under  the  act. 

Sittings  of  the  Court.— By  s.  10  the  Court  shall  sit 
for  the  dispatch  of  business  daily  throughout  the  year 
(Sunday,  Christmas  Day,  Good  Friday,  Monday  'and 


Tuesday  in  Easter  week,  and  days  appointed  for  public 
fast  or  thanksgiving,  excepted),  and  in  London,  and 
in  each  district  in  the  country,  the  commissioners  of 
the  court,  or  such  of  them  as  occasion  may  require, 
shall  attend  for  that  purpose :  Provided  always,  that 
in  each  district  in  the  country  in  which  there  is  only 
one  commissioner  of  the  court,  such  commissioner,  or, 
in  his  absence  from  illness  or  other  reasonable  cause, 
the  registrar  of  the  court  in  such  district,  shall  so 
attend  [see  sect.  27]  :  Provided  also,  that  during  the 
time  appointed  by  order  of  the  Lord  Chancellor 'for 
vacations  in  the  several  offices  of  the  High  Court  of 
Chancery,  the  commissioners  of  the  court  in  London 
and  in  the  several  districts  in  the  country  respectively 
shall  have  full  power  and  authority  to  regulate  the 
sittings  of  the  court,  and  appoint  the  attendance  of 
such  of  them  as  vacation  commissioner  or  commis- 
sioners for  that  purpose  as  shall  appear  fit  and  neces- 
sary for  the  due  administration  of  justice  in  the  said 
court. 

The  times  appointed  for  vacations  in  the  several  offices 
of  the  High  Court  of  Chancery,  are,  by  the  6th  of  the 
Orders  of  the  8th  of  May,  1845,  four  in  every  year, 
namely,  (1.)  Easter  Vacation,  which  commences  and 
terminates  as  the  Lord  Cbancelloi  every  year  specially 
directs;  (2.)  Whitsun  Vacation,  which  commences  on 
the  third  day  after  Easter  Term,  and  terminates  on 
the  second  day  before  Trinity  Term ;  (3.)  The  Long 
Vacation,  which  commences  on  the  10th  of  August, 
and  terminates  on  the  28th  of  October;  (4.)  Christ- 
mas Vacation,  which  commences  on  the  24th  of  Dec., 
and  terminates  on  the  6th  of  January  following. 
The  days  of  the  commencement  and  termination  of 
each  vacation  are  included  in  and  reckoned  part  of 
each  vacation.  By  the  10th  of  the  same  orders,  the 
Lord  Chancellor  may  direct  any  of  the  vacations  to 
commence  and  terminate  on  days  different  from  the 
fixed  days  mentioned  in  the  above  8th  Order. 

Lord  Chancellor  may  attach  the  commissioners,  eye., 
acting  in  the  country  to  such  districts  as  he  shall  think 
ft,  eye. —By  a.  11,  the  Lord  Chancellor  may  from 
time  to  time  attach  the  commissioners  and  registrars 
acting  in  the  country  to  such  districts  as  he  shall  think 
fit,  and,  whenever  it  shall  appear  to  him  to  be  expe- 
dient, may  order  any  commissioner  acting  for  any 
district,  whether  in  town  or  country,  to  hold  sittings 
at  such  places  within  his  district  as  the  Lord  Chan- 
cellor may  think  fit,  and  may  give  all  necessary  direc- 
tions in  that  behalf. 

Primary  jurisdiction  of  the  court  or  commissioner 
with  appeal. — By  s.  12,  the  court,  in  the  exercise  of 
its  primary  jurisdiction  by  virtue  of  this  act,  shall 
have  superintendence  and  control  in  all  matters  of 
bankruptcy,  and  shall  hear,  determine,  and  make  order 
in  any  matter  of  bankruptcy  whatever,  so  far  as  the 
assignees  are  concerned,  relating  to  the  disposition  of 
the  estate  and  effects  of  the  bankrupt,  or  of  any  estate 
or  effects  taken  under  the  bankruptcy,  and  claimed  by 
the  assignees  for  the  benefit  of  the  creditors,  or  rela- 
ting to  any  acts  done  or  sought  to  be  done  by  the 
assignees  in  thefr  character  of  assignees  by  virtue  or 
under  colour  of  the  bankruptcy,  and  also  in  any  matter 
of  bankruptcy  whatever  as  between  the  assignees  and 
any  creditor  or  other  person  appearing  and  submitting 
to  the  jurisdiction  of  the  court ;  and  also  in  any  appli- 
cation for  a  certificate  of  conformity,  and  in  any  other 
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matter  (whether  in  bankruptcy  or  not)  where  the  court 

»  virtue  of  this  act  has  jurisdiction  over  the  subject 
the  petition  or  application,  save  and  except  as  may 
be  by  this  act  otherwise  specially  provided  (see  ezp. 
Carter.  17  Jur.  515 ;  S.C.  22  Law  Journ.  N.S.  Bankr. 
55),  and  subject  in  all  cases  to  an  appeal  to  the  Court 
of  Appeal  in  Chancery  (14  &  15  Vict.  c.  83,  s  7). 
Provided  always,  that  if  no  such  appeal  shall  be  en- 
tered within  twenty-one  days  from  the  date  of  any 
decision  or  order  of  the  court,  and  be  thereafter  duly 
prosecuted,  every  such  decision  or  order  shall  be  final, 
and  that  every  appeal  shall  be  subject  to  such  regula- 
tion in  regard  to  deposit  of  costs  as  shall  by  any 
general  rule  or  order  to  be  made  in  pursuance  of  this 
act  be  directed. 

Lord  Chancellor  during  illness,  fyc,  of  commissioner, 
may  direct  another  commissioner  to  act.— By  s.  19, 
during  the  illness  or  absence,  from  any  reasonable  or 
unavoidable  cause,  of  any  commissioner  acting  in  the 
country,  the  Lord  Chancellor  (as  occasion  may  require, 
and  for  such  time  as  he  shall  think  fit  to  allow),  may 
authorise  and  direct  any  of  the  commissioners  acting 
in  London  to  act  in  any  district  in  the  country  for  or 
in  aid  of  any  of  the  commissioners,  and  so  vice  versd, 
and  in  the  same  manner  may  authorise  any  of  the 
commissioners  appointed  to  act  in  any  one  district  hv 
the  country  to  act  for  or  in  aid  of  any  of  the  commis- 
sioners authorised  to  act  in  any  other  district  in  the 
country,  and  any  commissioner  so  acting  shall  have  all 
the  power,  jurisdiction,  and  authority,  and  perform  all 
the  duties  of  the  commissioner  for  or  in  aid  of  whom 
such  commissioner  shall  so  act. 

Courts  to  be  auxiliary  to  each  other  for  proof  of 
debts  and  taking  examinations. — By  s.  21,  the  court 
in  London,  and  in  the  several  districts  in  tbc  country, 
shall  be  auxiliary  to  each  other  for  proof  of  debts  and 
for  the  examination  of  persons  or  witnesses  on  oath, 
or  for  any  or  either  of  such  purposes:  Provided  always, 
that  all  such  examinations  shall  be  taken  down  in 
writing,  and  shall  be  annexed  to  and  form  part  of  the 
proceedings  in  the  matter  to  which  the  same  shall 
relate,  and  that  no  such  proof  or  examination  shall  be 
taken  without  the  request  in  writing  of  the  commis- 
sioner before  whom  the  matter  is  being  prosecuted. 

APPLICATIONS   TO  THE   COMMISSIONERS. 

As  before  stated,  each  commissioner  sitting  alone 
constitutes  a  court,  and  (sect.  6)  "  each  and  every  of 
the  commissioners  for  the  time  being  acting  in  London 
and  in  the  several  districts  in  the  country  shall,  singly 
and  simultaneously,  or  otherwise  as  occasion  may  re- 
ouire,  be  and  form  the  court  for  every  purpose  under 
this  act,  or  in  the  execution  of  any  duty  which  may 
hereafter  be  imposed*  on  the  court,  except  where 
otherwise  in  this  act  specially  provided."  So  that  by 
the  effect  of  this  enactment  the  Court  of  Bankruptcy, 
though  one,  may  be  sitting  at  a  dozen  different  places, 
in  town  and  country,  at  the  same  time,  being  in  each 
case  represented  by  a  single  commissioner.  It  must 
therefore  be  borne  in  mind,  that  where  the  Court  of 
Bankruptcy  or  the  court  merely  is,  spoken  of,  this  will, 
unless  tne  context  show  the  meaning  to  be  otherwise, 
refer  to  the  sitting  of  a  commissioner. 

It  will  be  convenient  in  this  place  to  notice  the  course 
of  practice  before  the  court  (commissioner)  before  pro- 
ceeding farther. 


The  first  step  towards  making  a  trader  a  bankrupt  is 
taken  by  presenting  a  petition,  and  formerly  the  more 
important  proceedings  before  the  court  were  by  peti- 
tion, thougn.of  course,  there  were  many  trifling  matters 
which  were  disposed  of  by  mere  verbal  application  to 
the^commissioner,  being  matters  arising  out  of  proceed- 
ings then  before  the  court,  or  such  as  did  not  require 
notice  to  any  party.  But  now,  in  lieu  of  a  petition 
(except  where  otherwise  required  by  statute),  a  formal 
application  to  a  commissioner  must  be  made  by  motion 
and  not  by  petition.  This  is  by  virtue  of  Rule  17,  of 
the  Rules  and  Orders  of  the  19th  of  October,  1862, 
referred  to  antl,  p.  41. 

Applications  by  motion—Affidavit— Consent— Proof 
of  service —  Where  service  cannot  be  effected.  —  By 
Rule  17  it  is  ordered,  "  that  (unless  the  court  shall  in 
any  particular  case  otherwise  direct)  all  applications 
to  the  court  in  the  exercise  of  its  primary  jurisdiction 
by  virtue  of  the  "  Bankrupt  Law  Consolidation  Act, 
1849,"  shall  be  by  way  of  motion,  supported  by  affi- 
davit, upon  hearing  which,  the  court  shall  make  such 
order  therein  as  shall  be  just;  but  in  cases  in  which 
any  other  party  or  parties  than  the  applicant  are  to  be 
affected  by  such  order,  no  such  order  shall  be  made 
unless  upon  the  consent  of  such  person  or  persons 
duly  shown  to  the  court;  or  upon  proof  that  notice  of 
the  intended  motion,  and  copy  of  the  affidavit  in  sup- 
port thereof,  have  been  served  upon  the  party  or  par- 
ties to  be  affected  thereby,  four  clear  days  at  least  be- 
fore the  day  named  in  such  notice  as  the  day  when 
the  motion  is  to  be  made.  Provided,  however,  that 
the  court  may,  if  it  shall  think  fit,  in  any  case  where 
the  party  or  parties  to  be  affected  by  the  order  or  any 
of  them,  shall  not  have  been  duly  served  with  a  notice 
of  the  motion  for  such  order,  make  an  order  calling 
upon  the  party  or  parties  to  be  affected  thereby  to 
show  cause,  at  any  day  to  be  named  by  the  court  in 
such  order,  why  such  order  should  not  be  made.'9 
This  general  provision  is  carried  out  in  detail  by  the 
other  orders,  which  we  proceed  to  notice. 

Filing  affidavits.— -It  has  been  seen  that  rule  17 
requires  a  motion  to  be  supported  by  affidavit,  and  of 
course  where  the  application  is  opposed,  and  the  facts 
are  denied,  or  new  ones  are  desired  to  be  brought  be- 
i  fore  the  attention  of  the  commissioner,  the  party  op- 
posing must  state  such  facts  on  oath ;  accordingly,  it 
is  provided  by  rule  23,  that  "  every  affidavit  to  be 
used  in  obtaining,  supporting,  or  opposing  any  peti- 
tion, or  motion,  or  order  for  showing  cause  for  or 
against  any  order  or  rule  of  court,  shall  be  filed  with 
the  registrar  of  the  court  having  the  custody  of  the 
proceedings  to  which  the  same  relates,  two  clear  days 
at  the.  least  before  the  day  appointed  for  the  hearing; 
and  no  affidavit  in  reply  or  in  rejoinder  is  to  be  used 
except  by  leave  of  the  court." 

Entitling  affidavit— Delivering  out — Endorsing. — 
By  rule  25  it  is  provided  that  "  no  affidavit  be  filed 
unless  the  same  is  properly  intituled  in  the  court  and 
.  matter  in  which  the  same  is  to  be  used,  and  that  after 
any  affidavit  is  left  with  a  registrar  to  be  filed,  the 
same  is  on  no  account  to  be  delivered  to  any  person 
whatever,  except  by  order  of  the  court ;"  and  by  rule 
24,  "  that  the  registrar,  upon  any  affidavit  being,  left 
with  him  to  be  filed,  do  indorse  the  same  with  the  day 
of  the  month  and  year  when  the  same  was  so  left,  and 
do  forthwith  file  the  Mime,  with  the  proceedings  to 
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which  the  same  relate."  The  243rd  sect,  of  the  Con- 
solidation Act  directs  before  what  parties  the  affidavit 
may  be  sworn,  and  see  the  11  &  12  Vict.  c.  10,  as  to 
the  appointment  of  the  clerk  of  affidavits  and  assistant 
clerks,  and  the  15  &  16  Vict.  c.  87,  ss.  27,  29,  trans- 
ferring the  duties  of  the  affidavit  office  to  the  clerks 
of  records  and  writs. 

Copy  affidavit. — As  will  be  seen  by  rule  17,  a  copy  t 
of  the  affidavit  filed  in  support  of  the  motion  must  be ' 
served  with  the  notice  or  motion,  or  at  least  within 
four  clear  days  before  the  motion  day  (see  ante,  p.  40, 
for  the  provision  in  the  Consolidation  Act  for  reckon- . 
ing  time). 

Notice  of  motion — Consent — Notice  of  motion  not 
served. — The  affidavit  for  the  motion  being  duly  made 
and  filed  with  the  registrar,  notice  must  be  given  to 
the  parties  to  be  affected  by  the  order  of  the  court. 
The  practice  is  regulated  by  the  latter  part  of  rule 
17,  which  we  have -before  inserted,  and  which,  as  will 
be  seen,  provides  that  in  cases  in  which  any  other 
parties  than  the  applicant  are  to  be  affected  by  the 
order  asked  for,  no  such  order  shall  be  made,  unless 
upon  the  consent  of  such  persons  duly  shown  to  the 
court,  or  upon  proof  that  notice  of  the  intended 
motion  and  copy  of  the  affidavit  in  support  thereof 
have  been  served  upon  the  parties  to  be  affected 
thereby  four  clear  days  at  least  before  the  day  named 
in  such  notice  as  the  day  when  the  motion  is  to  be 
made.  It  is,*  however,  provided  by  the  same  rule,  that 
the  court  may,  if  it  shall  think  fit,  in  any  case  where 
the  parties  to  be  affected  by  the  order,  or  any  of 
them,  shall  not  have  been  duly  served  with  a  notice  of 
the  motion  for  such  order,  make  an  order  calling  upon 
the  parties  to  be  affected  thereby  to  show  cause,  at  a 
day  to  be  named  by  the  court  in  such  order,  why 
such  order  should  not  be  made.  If  such  an  order  is 
made,  rule  18  will  apply,  which  requires  "  that  every 
order  to  show  cause  shall  be  served  upon  the  party  or 
parties  to  be  affected  thereby,  four  clear  days  at  the 
least  before  the  day  appointed  for  showing  cause/* 

Service  of  notice  of  motion; — As  to  the  service  of 
notices  of  motion,  and  also  of  rules  and  orders  re- 
quiring personal  service  (which  applies  in  particular  to 
cases  of  contempts,  commitments,  and  statutory  re- 
quisitions to  that  effect),  rule  20  provides  that  "  in 
cases  in  which  personal  service  of  any  notice  of  motion 
or  any  rule  or  order  of  the  court  is  required,  the  same 
shall  be  effected,  in  the  case  of  a  notice  of  motion,  by 
delivering  to  the  party  or  parties  to  be  served  and 
each  of  them  a  duplicate  of  the  notice  of  motion ; 
and  in  the  case  of  a  rule  or  order  by  delivering  to  the 
party  or  parties  to  be  served  and  each  of  them  a  true 
copv  of  the  order  or  rule,  at  the  same  time  showing 
to  him  or  them  the  original  order  or  rule  of  the 
court."  But  in  cases  where  personal  service  is  not 
required,  and  no  particular  mode  pointed  out  by  the 
section  of  the  statute  under  whicn  the  proceedings 
are  taken,  leaving  a  copy  with  some  proper  person  at 
the  residence  or  probably  at  the  place  of  business  of 
the  person  to  be  affected  would  be  sufficient  (see  15 
Ves.  54 J);  or  in  the  case  of  attorneys  or  solicitors 
practising  in  any  of  the  courts,  service  may  be  at  the 
place  entered  in  the  book  kept  by  the  chief  registrar 
for  that  purpose,  pursuant  to  rules  37,  38,  which  will 
be  noticed  in  their  place.  And  where  the  parties  to 
the  proceeding  have  before  appeared  by  some  soli- 


citor, service  on  that  solicitor  at  his  place  of  business 
■  (personal  service  not  being  required)  would,  it  should 
seem,  be  sufficient. 

Petitions  —  Signature  —  Attestation,  —  As  above 
stated,  the  ordinary  mode  of  applying  to  a  commis- 
sioner is  to  be  by  motion,  but  there  are  some  cases  in 
which  a  petition  is  to  be  presented,  i.e.,  where  re- 
quired by  a  statutory  provision,  and  with  respect  to 
such  petitions  rule  21  provides  "  that  except  where 
otherwise  provided  or  required  by  the  statute,  or  by 
these  rules,  every  petition  presented  to  the  Court 
of  Bankruptcy  in  London,  or  in  the  country,  shall  be 
signed  by  the  petitioner  or  petitioners,  except  that  in 
the  case  of  partnership,  or  absence  of  any  petitioner 
or  petitioners  from  the  United  Kingdom,  the  signature 
of  one  of  the  partners,  or  of  the  party  presenting  the 
same  on  behalf  of  the  person  so- absent,  will  be  suffi- 
cient, but  the  signature  of  each  person  signing  the 
same  must  be  attested  by  the  sohcitor  actually  pre- 
senting the  petition,  or  by  some  other  solicitor,  who 
must  state  himself  in  his  attestation  to.be  the  solicitor 
or  agent  of  the  solicitor  of  the  party  signing  in  the 
matter  of  the  petition." 

Entering  petition  with  the  registrar.— By  rule  22, 
"  every  such  petition  presented  to  the  court  shall  be 
entered  with  the  registrar  of  the  court  to  which  the 
same  is  presented,  and  the  order  directing  the  at- 
tendance thereon  shall  be  signed  by  the  registrar,  and 
under  the  seal  of  the  court ;  and  the  original  petition, 
when  served,  shall  be  returned  to  the  registrar  on  or 
before  the  hearing,  and  filed  of  record.  And  it  shall 
not  be  necessary  to  recite  such  petition  at  length,  but 
only  the  prayer  thereof,  in  any  order  pronounced  by 
the  court  thereon." 

Hearing  motions  and  petitions — By  whom  and  in 
what  order  heard.— By  rule  26,  "  except  in  cases  of 
emergency,  all  motions  shall  be  made  and  all  petitions 
heard  before  the  commissioner  acting  in  the  particular 
bankruptcy  to  which  the  matter  relates,  or  the  com- 
missioner acting  for  him  in  his  absence,  and  in  Lon- 
don on  the  day  on  which  he  sits  as  commissioner  of 
the  day,  and  at  the  sitting  of  the  court,  and  in  the 
order  set  down  in  the  registrar's  diary,  unless  the 
commissioner  shall  otherwise  direct." 

Precedency  of  bar.— By  rule  27,  "  Motions  made 
by  the  bar  shall  be  heard  according  to  the  right  of 
precedence,  and  motions  made  by  attorneys  in  the 
order  in  which  they  have  been  set  down  in  the  regis- 
trar's diary  previous  to  the  public  sitting  of  the 
court." 

Note  of  motion  to  be  delivered  to  the  registrar*— -By 
rule  28,  "  A  short  note  of  every  motion  shall  be  de- 
livered to  the  registrar  previous  to  the  public  sitting 
of  the  court,  specifying  the  bankruptcy  or  other 
matter  to  which  the  same  relates,  the  name  of  the 
party  on  whose  behalf  the  same  is  made,  the  name 
and  residence  of  the  attorney  of  such  party  (and  of 
the  counsel,  if  the  same  be  made  by  counsel),  the 
name  of  any  party,  and  the  name  and  residence  of  his 
attorney,  on  whom  any  notice  of  such  motion  has 
been  served." 

There  are  some  general  provisions  made  by  the  new 
rules  applicable  to  the  mode  of  preparing  documents, 
erasures,  and  amendments,  which  may  properly  bo 
here  noticed. 

Written  or  printed  on  parchment  or  paper— Si**  •/ 
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erasures. — By  rule  41,  "All  proceedings  in  the  court 
■ball  be  written  or  printed  on  parchment  or  paper  of 
one  uniform  size,  that  is  to  say,  on  sheets  of  sixteen 
inches  in  length  and  ten  inches  in  breadth,  without 
unnecessary  alterations  or  interlineations;  and  no 
.erasures  shall  be  permitted  except  by  leave  of  the 
court,  on  special  cause  shown,  in  which  case  any  pro- 
ceedings, though  on  paper  or  parchment  not  of  the 
said  size,  may  be  received  and  filed. 

Amendments  may  be  made  upon  terms. — Rule  30  : 
"  That  in  any  proceeding  before  the  court,  the  court, 
if  it  think  fit  so  to  do,  may  allow  amendment  in  any 
particular  or  particulars  in  the  judgment  of  the  court 
not  material  to  the  merits  of  the  case  to  be  forthwith 
made  on  such  terms  as  to  re-swearing  (in  cases  of 
affidavits  when  necessary),  and  as  to  payment  of  costs, 
or  both  payment  of  costs  and  postponement,  or  other- 
wise as  the  court  shall  think  reasonable/' 


SUMMARY    OF    DECISIONS. 


CONVEYANCING  AND  EQUITY. 

CHARGING  ORDER.  —  [See  same  title,  post, 
dh.  "Common  Law"].  —  Stop  orders-Priority— 
Trustee — Accountant-General. — Where  a  solicitor,  en- 
titled to  costs  out  of  a  fund  in  court,  assigned  his 
interest  in  the  fund  to  a  creditor,  and  subsequently  a 
second  creditor  obtained  a  charging  order  under  the 
stat.  1  &  2  Vict.  c.  110  [wet  post,  div.  "Common 
Law"],  which  was  made  absolute,  and  then  the  first 
creditor  obtained  a  stop  order,  and  then  the  second 
creditor  also  obtained  a  stop  order;  a  third  creditor 
took  a  similar  course  to  the  second,  and  each  served 
the  Accountant-General  with  copies  of  their  orders. 
Held,  that  the  first  creditor,  by  taking  his  assignment 
and  obtaining  his  stop  order,  became  entitled  to  pay* 
ment,  the  charging  order  giving  no  priority,  but  only 
operating  to  restrain  a  transfer  between  the  order  nisi 
and  the  order  absolute.  Warbutton  v.  Hill,  Stent  v. 
Widens,  2  Eq.  Rep.  442,  and  1  Kay,  4/0. 

CHARITY.— Mortmain  Act—Gift  for  the  benefit 
and  ornament  of  a  town. — The  so-called  Mortmain 
Act,  9  Geo.  2,  c.  36,  avoids  testamentary  gifts  to 
charitable  uses,  whether  in  favour  of  corporations  or 
not.  We  have  before  tp.  10)  referred  to  some  deci- 
sions showing  the  leaning  of  the  courts  against  such 
gifts,  where  they  have  a  tendency  to  bring  land  into 
mortmain ;  we  now  call  attention  to  a  decision  which 
will  hereafter  be  considered  as  a  leading  authority,  to 
the  effect  that  where  a  gift  is  capable  of  a  lawful  con- 
struction and  application,  it  will  not  be  considered  to 
come  within  the  above  act  It  was  decided  that  where 
the  trustees  of  a  testamentary  gift  for  charitable  pur- 
poses have,  by  the  terms  of  the  gift,  a  discretion  to 
apply  the  benefit  of  the  gift  either  in  a  way  which  the  law 
allows  of,  or  in  one  which  it  disallows,  tne  gift  vtill  not 
be  on  that  account  held  to  be  void,  the  presumption 
being  that  the  trustees  will  act  in  a  lawful  manner ; 
therefore,  a  gift  by  will  of  a  reversionary  interest  in 
personalty  to  the  mayor,  jurats,  &c ,  of  a  town,  to  be 
applied  by  them  in  such  manner  and  for  such  purposes 
as  they  should  judge  to  be  most  for  the  benefit  and 
ornament  of  the  tpwn,  was  held  to  be  a  good  cha- 
ritable gift,  although  the  discretion  given  to  the  trus- 
tees might  extend  to  an  application  of  the  fund  in 


violation  of  the  statute  of  mortmain.     The  Mayor, 
Jurats,  Sfc.y  of  Faversham  v.  Ryder,  18  Jur.  587* 

DEED.— Escrow— Intention  of  parties.— Ho  form 
of  words  is  necessary  to  constitute  the'  delivery  of  an 
instrument  as  an  escrow.  If  the  real  intention  of  the 
parties  be  that  the  instrument  shall  not  operate  at  all 
except  and  until  a  specified  condition  be  performed,  it 
is  an  escrow.  Therefore,  where  the  renewal  of  a  lease 
was  executed  by  the  lessors  on  the  promise  and  faith 
of  immediate  payment  of  the  renewal  fines,  and  there 
was  no  attesting  witness  to  the  execution,  it  was  held, 
that  the  renewal  was  delivered  as  an  escrow.  Wood 
v.  Knox,  3  Ir.  Ch.  Rep.  109 

DEVISE.— Vesting— Survivorship— Period  of  &"• 
vision — Maintenance  clause,  effect  of.  —  The  post- 
ponement in  a  will  of  the  time  of  payment  of  a  bequest 
does  not  alter  the  vesting  as  a  matter  of  course.  The 
periods  of  payment  and  of  division  may  be  the  same, 
but  they  are  not  necessarily  so.  There  may  be  a  period 
of  division  as  to  vesting,  and  a  different  period  of  pay- 
ment, which  will  not  necessarily  prevent  the  vesting. 
A  testator  gave  a  portion  of  his  personal  estate  to  the 
seven  children  of  nis  son  and  his  wife,  naming  them, 
"  together  with  every  child  hereafter  to  be  born  of  the 
said  (wife)  during  the  life  of  the  said  (husband),  or 
within  nine  months  after  his  decease,  in  equal  shares, 
with  beneBt  of  survivorship."  He  then  directed  their 
maintenance  with  the  dividends  until  the  youngest 
should  attain  thirty ;  then  upon  trust  for  them  respec- 
tively, and  the  survivors  and  survivor  of  them  in  equal 
shares,  with  power  to  the  trustees  to  make  such  dis- 
tribution sooner,  if  they  think  fit,  provided  the 
youngest  child  should  have  attained  twenty-one  : 
Held,  that  the  period  of  division  was  the  death  of  the 
husband,  or  the  short  period  limited  after  his  death ; 
that  the  clause  of  maintenance  till  thirty,  and  post- 
poning payment  till  then,  did  not  disturb  the  previous 
vesting  in  the  children  surviving  at  the  death  of  the 
husband,  so  as  to  introduce  remoteness,  and  that,  con- 
sequently, one  child  having  died,  living  the  father,  her 
share  went  over  to  those  who  should  oe  surviving  at 
his  death.   Hodson  v.  Micklethwaite,  2  Drewry,  295. 

DEVISE.— Construction— Estate  for  Itfe  or  in  tail 
— •■*  First  son  of  the  body  for  itfe,  and  to  his  first  and 
other  sons  for  ever"— Devise  of  a  real  estate  to  J.  K. 
for  life,  and,  after  his  decease,  to  the  first  son  of  the 
body  of  the  said  J.  K.,  for  and  during  the  term  of  his 
natural  life  only,  with  remainder  to  the  second,  third, 
and  all  other  sons  of  the  body  of  such  last-mentioned 
son  for  ever,  the  elder  being  always  preferred  to  the 
younger ;  and,  in  default  of  all  such  issue  as  aforesaid, 
then  to  the  testatrix9  own  right  heirs  for  ever.  Held 
that  the  first  son  of  J.  K.  took  an  estate  for. life  only, 
and  his  children  took  successive  estates  tail  by  pur- 
chase, such  appearing  to  be  the  intention  of  the  tes- 
tator, and  that  his  right  heirs  should  take  only  when 
the  estates  tail  were  exhausted.  Kershaw  v.  Kershaw, 
23  Law  Tim.  Rep.  207, 

DEVISE.— "Ready  Money,"  $c.—Debt  passing 
by  such  bequest.— Lord  St.  Leonards,  in  the  case  of 
£mith  v.  Butler  (3  Jon.  and  Lat.  566),  laid  it  down 
that  money  due  to  the  testator  on  the  balance  of  an 
account  between  him  and  a  salesmaster,  did  not  pass 
under  the  term  ''ready  money,"  because  "no  man 
•can  tell  exactly,  until  he  states  the  account,  what  is 
the  result  of  the  dealings  between  him  and  the  sales- 
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r,  that  depending  on  the  price  of  the  articles  sold. 
In  that  case  the  words  were  "  ready  money"  only ;  in 
the  following  case,  where  there  were  other  words,  a 
different  conclusion  was  arrived  at  by  V.C.  Stuart : — 
In  May,  1847,  A.  paid  B.  a  sum  of  money  with  a  di- 
rection that  he  should  invest  it,  according  to  his 
discretion,  for  the  benefit  of  A.  In  October,  1847,  B. 
died  without  having  made  any  investment.  A.  made 
his  will  dated  April,  1848,  and  thereby  gave  to  C.  all 
his  ready  money  and  securities  for  money,  money  in 
the  funds,  and  money  in  the  bauk  or  banks  (if  any) 
which  might  be  due  and  owing  to  him  at  the  time  of 
his  death.  A.  died  in  July,  1848.  Held,  that  the 
debt  due  from  B.'s  estate  to  A.,  passed  to  C.  under 
the  above  bequest.  Cooke  v.  Wagster,  23  Law  Journ. 
N.S.  Chanc.  496. 

FAMILY  ARRANGEMENTS.—  Compromise  — 
Doubtful  right*— Where  valid— Mistake— Portion* 
wot  raisable. — Where  doubtful  questions  arise  among 
relations,  as  upon  the  construction  of  a  will,  courts  of 
equity,  holding  that  it  is  extremely  reasonable  that 
such  parties  should  terminate  their  differences  by 
dividing  the  subject-matter  between  them  in  the  pro- 
portions agreed  upon,  will  support  such  a  compromise. 
But  (in  the  language  of  the  judgment  in  Naylor  v. 
Winch,  1  Sim.  and  Stu.  555 J,  "  if  a  party,  acting  in 
ignorance  of  a  plain  and  settled  principle  of  law,  is  in- 
duced to  give  up  a  portion  of  his  indisputable  property 
to  another,  under  the  name  of  compromise,  a  court  of 
equity  will  relieve  him  from  his  mistake."  In  accord- 
ance with  this  the  Master  of  the  Rolls  has  lately  de- 
cided that  a  family  arrangement,  entered  into  for  the 
purpose  of  compromising  supposed  rights,  is  not  valid 
in  a  case  in  which  it  afterwards  appears  that  no  such 
rights  exist,  no  doubt  as  to  the  existence  of  such  rights 
having,  during  the  negotiation,  presented  itself  to  the 
mind  of  the  party  making  the  compromise;  otherwise, 
stmble,  such  a  compromise  would  have  been  supported. 
By  a  settlement,  lands  were  limited  in  strict  settle- 
ment to  A.,  B.,  and  C,  and  their  issue  in  tail  succes- 
sively, subject,  to  a  trust  thereby  created  for  raising, 
after  the  death  of  A.,  B„  and  C.  respectively,  portions 
for  thei*  younger  children,  to  be  vested  and  payable 
on  their  attaining  twenty-one,  with  maintenance  in  the 
meantime  equal  to  the  interest  of  their  shares,  at  the 
rate  of  j£5  per  cent.  A.  died  a  bachelor,  and  B. 
became  tenant  for  life  of  the  property.  C.  died  in 
B.'s  lifetime,  leaving  several  children.  Some  years 
after  his  death  they  claimed  their  right  to  have  their 
portions  raised  .and  paid,  with  interest,  from  the  death 
of  the  father.  A  compromise  was  effected  between 
B.  and  the  children  or  C,  by  which  they  agreed  to 
accept  a  sum  less  than  what  would  be  due  to  them  for 
arrears  of  interest  (assuming  the  portions  to  be  raisable 
during  the  lifetime  of  B.) ;  and  it  was  agreed  that  the 
portions  should  be  raised  within  a  limited  time,  with 
full  interest  in  the  meantime.  It  was  afterwards  de- 
cided by  the  court  that  these  portions  were  not 
raisable.  Held,  that  the  compromise  was  invalid; 
and  the  deed  was  decreed  to  be  set  aside,  the  court 
being  of  opinion,  upon  the  evidence,  that  during  the 
whole  of  the  negotiation,  a  doubt  on  the  question 
whether  the  portions  were  raisable  during  the  life  of 
B.  (the  plaintiff)  had  never  presented  itself  to  his  mind, 
and  that  the  only  question  of  compromise  was  the 
amount  of  his  liability,  and  the  mode  in  which  the 


claim  of  the  defendants  was  to  be  fixed.  It  was  not, 
in  fact,  the  liability  of  the  plaintiff  to  pay,  but  the 
amount  which  he  had  to  pay  under  his  liability,  as- 
sumed and  admitted  on  both  sides,  which  was  the 
subject  of  the  compromise.  Lawton  v.  Campion,  23 
Law  Tim.  Rep.  201. 

FEME  COVERT.— Wife's  equity  to  settlement— 
{ante,  p.  9]— Bankruptcy  and  desertion  by  husband.— 
Settlement  of  the  whole  of  the  share  of  a  married 
woman  in  the  estate  of  an  intestate  upon  the  married 
woman  and  her  children,  with  a  provision  that  if  there 
should  be  no  children  and  the  husband  should  survive 
the  wife,  the  assignees  of  the  husband  should  take  the 
fund,  the  case  being  one  in  which  the  husband,  being 
an  uncertificated  bankrupt,  had  married  an  infant  and 
afterwards  abandoned  her.  Gent  v.  Harris,  10  Hare, 
383.  The  order  was  that  the  wife's  share  of  the 
estate  should  be  carried  to  a  separate  account,  with  a 
declaration  that  she  was  entitled  to  the  same  for  her 
life  for  her  separate  use,  with  remainder  to  her  chil- 
dren {i.e.,  such  children  as,  being  sons,  should  attain 
twenty-one,  or,  being^daughters,  should  attain  that 
age  or  marry) ;  and  that  she  should  take  absolutely, 
if  there  should  be  no  children,  and  she  should  sur- 
vive her  husband ;  but  if  her  husband  should  survive 
her,  then,  after  her  decease,,  that  the  assignees  of  the 
husband  should  take  the  fund. 

HUSBAND  AND  WIFE.— Wife's  property  and 
rights — Foreign  law — Conflict  of  laws — Jus  mariti— 
Effect  of  changes  of  domicile. — "  To  create  a  disability 
in  one  of  two  parties  to  a  contract  not  existing  accord- 
ing to  the  law  which  governs  the  contract,  solely  by 
reason  of  the  change  of  domicile  of  the  contracting 
parties  to  a  country  where  such  disability  exists,  ap- 
pears contrary  to  the  principle  governing  such  cases : 
it  would  be  to  hold  that  tne  contract  is  to  have  a 
different  meaning  according  to  the  place  where  it  is  to 
be  acted  on.  The  cases  do  not  lead  to  a  conclusion 
that  such  an  effect  would  be  produced  by  a  change  of 
domicile.  Foubert  v.  Turst,  1  Bro.  P.  C.  129,  and 
Lashley  v.  Thwaites,  Roberts.  Pen.  Succ  app.  426, 
establish  that  the  custom  of  the  country  will  follow 
the  domicile,  but  not  where  the  construction  of  the 
contract  governs  the  distribution  of  the  estate,  which 
must  be  the  same  wherever  it  is  found.  Don  v.  Lepp- 
man,  6  CI.  and  Fin.  1,  establishes  the  proposition,  that 
although  a  foreign  contract  may  be  construed  as  it 
would  be  in  the  country  which  governs  it,  the  mode  of 
enforcing  it  must  be  according  to  the  law  of  the 
country  in  which  that  event  takes  place;  and  that 
upon  this  principle  the  law  of  prescription  in  the 
country  where  the  contract  was  sought  to  be  enforced 
must  prevail.  In  fact,  it  was  there  held  not  to  be  a 
question  of  construction  of  contract,  but  of  the  mode 
in  which  it  should  be  enforced.  Anstruther  v.  Adair, 
2  Myl.  and  Ke.  613,  supports  the  view  that  the  court 
administering  the  rights  of  parties  under  a  foreign 
contract  will  give  it  the  same  effect  as  the  law  of  that 
country  would  have  given  it.  It  was  upon  that  I 
acted  in  Este  v.  Smythe,  18  Jur.  300*"  A  con- 
tract of  marriage  made  in  London  in  the  Scotch 
form  will  be  construed  in  England  according  to  the 
law  of  Scotland.  The  domicile  of  the  parties  must 
determine  the  remedies  by  which  the  contract  must  be 
carried  into  effect.  A  domiciled  Scotchman  inter- 
married with  an  Englishwoman  in  London ;  a  contract 
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of  marriage  was  entered  into  in  the  Scotch  form ;  they 
went  to  reside  in  Scotland,  but  subsequently  came  to 
reside  permanently  in  England,  where  he  engaged  in 
trade,  and  became  a  bankrupt,  having  received  a  great 

Eortion  of  the  property  of  his  wife  from  the  trustees  of 
er  father's  will.  Upon  a  bill  by  his  wife  asking  that 
the  trustees  might  make  good  the  sums  paid :  Held, 
that  the  husband  was  not  liable  to  make  good  any 
money  paid  upon  the  joint  receipt  of  himself  and  wife ; 
but  that  the  assignees  of  the  husband  could  give  no 
valid  discharge  for  the  property  of  the  wife,  and  that 
he  must  make  good  such  sums  of  money  as  he  had 
paid  to  them,  and  also  a  sum  lost.  That  all  unpaid 
property  of  the  wife,  including  the  sums  to  be  made 
good,  belonged  to  her,  subject  to  the  life  estate  of  the 
husband.  That  the  life  interest  of  the  husband  could 
not  be  impounded  to  secure  the  provision  he  had,  by 
the  marriage  contract,  agreed  to  make  for  his  wife  and 
children.  That  the  property,  so  f ar  as  it  was  not 
affected  by  the  marriage  contract,  was  the  property  of 
the  wife,  and  must  be  settled  for  the  benefit  or  herself 
and  her  children.  Duncan  v.  Ca  nan,  23  Law  Journ. 
Chanc.  265. 

INFANTS.— Custody  of— Jurisdiction  of  Chancery 
— Child  born  abroad. — The  jurisdiction  of  Chancery 
as  to  the  custody  of  infants  depends  upon  this— that 
it  is  the  interest  of  the  state  and  of  the  sovereign  that 
children  should  be  properly  brought  up  and  educated ; 
and  that  is  commonly  expressed  by  saying,  according 
to  the  doctiine  of  our  law,  that  the  sovereign  is  parens 
jrarrue— that  is,  one  who  is  to  look  to,  and  is  bound 
to  look  to,  the  maintenance  and  education,  as  far  as  it 
has  the  means  of  doing  so,  of  all  the  subjects  of  her 
Majesty.  There  is  no  difference  in  this  respect  be- 
tween a  subject  born  abroad  and  a  subject  born  in 
this  country ;  a  child  born  out  of  the  Queen's  allegi- 
ance having  for  father  a  natural  born  subject,  is,  to 
all  intents  and  purposes,  a  British  born  subject.  Per 
L.  C.  in  Hope  v.  Hope,  23  Law  Tim.  Rep.  199. 

MISTAKE. — Jurisdiction  of  equity— Mortgage  of 
adjoining  closes — Acquiescence  —  Apportionment  of 
rent — The  following  case  illustrates  the  jurisdiction 
of  equity  with  regard  to  documents  executed  under  a 
mistake  of  facts.  It  is  the  case  of  a  second  mortgagee 
of  the  property  included  in  the  first  mortgage,  with  an 
additional  piece  of  land,  confirming  a  lease  by  the  first 
mortgagee,  which  lease  by  mistake  included  a  portion 
of  the  additional  piece  of  land,  and  which  was  not  in 
the  first  mortgage.  The  facts  were  that  B.  mortgaged 
certain  premises  to  C,  and  covenanted  to  insure,  and 
in  the  event  of  fire,  to  apply  the  insurance  moneys  in 
rebuilding  the  mortgagea  premises.  A  fire  took  place 
and  B.  rebuilt,  but  the  premises  so  erected  extended 
beyond  the  boundary  line  of  the  mortgaged  property 
on  to  an  adjoining  slip  of  land  belonging  to  the  mort- 
gagor. B.  subsequently  mortgaged  this  slip  of  land 
to  H.,  and  also  gave  him  a  second  mortgage-  on  the 
premises  in  mortgage  to  C;  and  H.  afterwards  joined 
with  C.  in  a  demise  of  the  whole  of  the  property,  the 
rent  being  made  payable  to  C,  all  parties  being  under 
the  impression  that  the  premises  originally  mortgaged 
to  C.  comprehended  the  property  subsequently  mort- 
gaged to  H.  Upon  a  bill  filed  by  H.  against  the  first 
mortgagee,  praying  an  apportionment  of  the  rent, 
Held  that  it  was  a  mistake  of  facts,  against  which  the 
court  would  relieve,  and  that  the  doctrine  of  the  East 


India  Co.  v.  Vincent  (2  Atk.  83),  and  other  cases  to 
the  effect  that  a  man  having  permitted  the  outlay  of 
money  on  his  property  will  not  be  allowed  to  take 
from  that  other  the  benefit  of  the  outlay  which  he  did 
not  interfere  to  prevent,  had  no  application ;  and  an 
apportionment  of  the  rent  was  decreed  accordingly. 
Harryman  v.  Collins,  18  Jur.  601. 

SETTLEMENT.— Form  of— Infancy  of  wife- 
Covenant  to  settle  proceeds  of  real  estate  to  which 
wife  entitled  in  remainder. — The  meaning  of  the 
words  "come  to,"  in  the  usual  clause  of  a  settle- 
ment, covenanting  for  the  settling  of  any  property 
which  the  intended  wife  may  "  thereafter"  be  entitled 
to,  includes  property  of  which  the  possession  was  to 
come  to  the  wife  during  the  coverture,  and  although  the 
right  thereafter  to  possess  it  was  then  vested  in  the 
wife.  (See  Orafftey  v.  Humpage,  1  Beav.  46 ;  Blythe 
v.  Granville,  13  Sim.  190.)  The  circumstances  of  the 
case  of  Hoare  v.  Hornby  (2  Tou.  and  Coll.  C.  C.  121), 
where,  under  a  covenant  by  the  l.usband  and  wife  to 
settle  "  whatever  shall  become  vested  in  or  accrue  to* 
or  become  assignable"  by  the  wife,  was  held  not  to 
comprise,  property  then  vested  in  her,  but  which  was 
not  paid  till  afterwards,  were  peculiar,  as  the  fact  of 
the  wife's  right  was  known  at  the  time.  In  the  ease 
of  Otter  v.  Melvill  (2  De  Gex  and  Sm.  (257),  the 
question  was,  whether  words  importing  future  pro- 
perty were  applicable  to  property  to  which  the  lady  was 
then  entitled  m  possession,  and  it.  does  not  affect  the 
general  doctrine  above  stated,  which  was  acted  on  by 
the  Master  of  the  Rolls  in  the  following  decision :  A 
covenant  in  a  marriage  settlement  that  in  case  at  any 
time  "thereafter"  during  the  coverture  any  real  or 
personal  estate  should  "  descend,  come  to,  or  vest 
in"  the  wife  (who  was  then  an  infant),  it  should  be 
settled :  Held,  to  include  the  proceeds  of  real  estate 
taken  by  a  public  company,  to  which  the  wife,  at  the 
execution  of  the  settlement,  was  entitled  in  remainder. 
Ex  parte  Blake,  in  re  London  Dock  Company,  16 
Beav.  463. 

SETTLEMENT.— OnMarriage— Covenant  to  settle 
wife's  after  acquired  property — Wife's  separate  estate. 
— Where  it  is  intended  hi  a  marriage  settlement  that 
any  property  which  the  wife  may  afterwards  acquire, 
though  given  to  her  separate  use,  shoidd  be  held  upon 
the  trusts  of  the  settlement,  it  should  be  so  expressly 
stated,  or  there  should  be  a  covenant  by  all  the  parties 
to  the  settlement  (which  may  be  by  the  use  of  the 
ordinary  words,  "  It  is  hereby  agreed  and  declared  be- 
tween and  by  the  said  parties  "),  not  merely  that  the 
husband  alone  should  do  certain  acts,  but  that  the 
property  which  should  come  to  the  wife  should  be 
settled  (or  that  all  proper  parties  should  join  in  settling 
the  property) ;  for  a  mere  covenant  by  the  husband, 
though  accompanied  by  the  ordinary  words,  "  It  is 
hereby  agreed,  &c."  that  any  property  which  the  wife 
should  become  entitled  to  should  be  settled  by  him, 
will  not  apply  to  the  separate  estate  of  the  wife  so  aa 
to  bind  it,  for  such  a  covenant  will  be*  considered  to 
refer  merely  to  that  property  which  the  husband  would 
have  any  power  over,  or  with  respect  to  which  any  act 
of  his  might  be  necessary  to  vest  that  property ;  and 
as  to  separate  property  of  the  wife,  she  alone,  without 
the  intervention  of  the  husband,  can  do  anything  in 
order  to  vest  that  property  in  the  trustees :  the  husband 
can  do  nothing.    This  will  explain  the  decisions  in 
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Douglas  y.  Congreve,  1  Keen,  410 ;  Butcher  v.  But- 
cher, 14  Beav.  222;  Ewart  v.  Ewart,  before  V.  C. 
Wood,  not  reported ;  Mitford  v.  Peele,  2  Rubs,  and 
Myl.  181;  and  alto  the  following  decision  of  V.  C. 
Kindersley :  By  a  marriage  settlement  it  was  expressed 
and  declared,  and  the  intended  husband  for  himself, 
his  heirs,  executors,  and  administrators,  covenanted, 
promised,  and  agreed  with  the  trustees  that  if  any  real 
or  personal  estate  to  the  amount  of  jglOO  should  dur- 
ing coverture  descend,  or  devolve  to.  or  vest  in  his  in- 
tended wife,  or  in  any  person  or  persons  in  trust  for 
her,  or  in  the  intended  husband  in  her  right,  he  should 
make,  do,  and  execute,  or  cause  or  procure  to  be  made} 
done,  and  executed  by  all  proper  parties,  or  concur 
with  the  intended  wife,  her  heirs,  executors,  or  ad- 
ministrators, in  the  making,  doing,  and  executing  all 
acts,  deeds,  conveyances,  and  assurances,  for  assigning 
or  assuring  the  same  to  the  trustees  upon  the  trusts  of 
the  settlement.  The  wife  became  entitled,  under  the 
will  of  a  Mrs.  Rjunsden,  to  one-tenth  of  her  residuary 
estate,  which  the  testatrix  declared  to  be  for  her 
separate  use :  Held,  that  the  property  was  not  bound 
by  the  frusta  of  the  settlement.  Ramsden  v.  Smith, 
23  Law  Tim.  Rep.  166 ;  18  Jur.  566. 

SOLICITOR.— Costs— Winding-up  Acts— Soli- 
citor's costs  btfore  registration  of  joint-stock. company 
~A.  was  appointed  by  the  promoters  of  a  proposed 
joint-stock  company  to  be  the  solicitor  of  the  com- 
pany, and  he  was  from  time  to  time  directed  by  the 
provisional  committee  to  do  business  as  such.  He 
continued  solicitor  up  to  the  complete  registration, 
and  was  thereafter  continued  solicitor  of  the  registered 
company.  The  committee  recognised  his  bill  of  costs 
up  to  the  registration,  as  one  of  the  liabilities  of  the 
company.  An  order  was  afterwards  made  to  wind  up 
the  company,  and  A.  carried  in  his  bill  of  costs,  made 
out  up  to  the  date  of  the  winding*  up  order,  and  offered 
proof  of  the  same  before  the  Master ;  but  the  Master, 
and  afterwards  the  Vice-Chancellor,  admitted  his  bill 
as  a  claim  only,  and  left  him  to  establish  the  debt  at 
law.  There  was  a  clause  in  the  deed  of  settlement, 
providing  for  payment  out  of  the  funds  of  the  regis- 
tered company  of  "the  expenses  of  and  incidental  to 
the  formation  of  the  company,  and  the  preparation  of 
deeds,"  &c  :  Held,  rescinding  the  order  of  the  Vice- 
Chancellor  Kindersley,  that  though  the  bill  of  costs 
included  charges  both  previous  and  subsequent  to 
registration,  the  debt,  if  not  a  legal  debt  bv  ratifica- 
tion, was  at  least  an  equitable  debt;  and  that  A. 
should  have  been  admitted  as  a  creditor  for  the 
amount  of  his  bill,  but  subject  to  taxation,  and  so 
that  he  might  be  bound  to  show  that  the  items  were 
properly  "  expenses  of  and  incidental  to  the  formation 
of  the  company."  Terrell  v.  Hutton,  23  Law  Journ. 
Ch.  345  ;  18  Jur.  90;  23  Law  Tim.  13.   (H.  of  L.) 

SOLICITOR  AND  CLIENT.— Solicitor  may  take 
benefit  under  his  client's  will  prepared  by  the  solicitor 
himself. — It  is  well  known  that  courts  of  equity  look 
with  great  jealousy  on  dealings  between  a  solicitor  and 
client,  whereby  the  former  obtains  a  benefit.  But  it 
is  now  established  that  a  testamentary  gift  by  a  client 
is  not.  as  against  the  solicitor,  liable  to  all  the  same 
considerations  as  a  gift  to  him  inter  vivos  would  have 
been,  though  it  may  be  open  to  some  of  them.  Thus 
the  Lords  Justices  of  Appeal  have  decided  (over-ruling 
the  decision  of  V.  C.  Stuart)  that  where  a  testator 


makes  a  disposition  by  his  will  in  favour  of  the  solicitor 
employed  by  him  to  make  the  will,  in  such  language 
ana  under  such  circumstances  as  that  upon  the  trial  at 
law  of  an  issue  dtvisavit  vel  non  brought  by  the  heir- 
at-law  of  the  testator,  or  upon  the  hearing  by  the 
Ecclesiastical  Court  of  a  suit  touching  the  validity,  of 
the  will,  the  disposition  in  question  would  be  upheld* 
a  Court  of  Equity  will  not,  on  the  mere  ground  that 
the  relation  of  solicitor  and  client  existed  between  the 
solicitor  and  the  testator,  interfere  at  the  instance  of 
the  heir-at-law  or  next  of  kin,  to  fix  a  trust  for  the 
benefit  of  either  of  them  upon  the  property  devised  or 
bequeathed  to  the  solicitor.  In  other  words,  the  mere 
fact  of  a  solicitor  preparing  his  client's  will  containing 
a  disposition  in  his  own  favour  does  not  take  away  the 
right,  either  legal  or  equitable,  of  the  solicitor  to  be 
for  his  own  benefit  a  devisee  or  legatee.  Hindson  v. 
Wetherill,  18  Jur.  499;  S.C.  23  Law  Tim.  Rep.  129. 

SURETY. — Discharge  of— Giving  time  to  principal 
debtor  after  decree  against  surety.— A.  and  B.,  in- 
debted as  principal  and  surety  to  C,  B.  dies,  and  C. 
in  a  creditor's  suit  obtains  a  decree  against  his  estate. 
Afterwards  C.  sues  A.,  and  takes  a  judgment  by 
arrangement,  giving  time,  without  the  knowledge  of 
the  surety':  Held,  this  did  not  discharge  the  surety, 
not  being  within  the  general  rule  that  a  creditor,  by 
giving  time  to  the  principal  debtor  discharges  the 
surety.  Jenkins  v.  Robertson,  2  Drew,  351.  V.  C. 
Kindersley  observed :  "  This  is  a  case  in  which  there- 
is  a  creditor  who  has,  by  the  decree  in  the  suit,  esta- 
blished his  right  against  the  surety.  If  he  had 
brought  an  action  against  the  principal  debtor  before 
the  decree,  rnd  taken  a  judgment  by  arrangement,, 
giving  time,  no  doubt  the  surety  would  be  discharged. 
But  the  creditor,  having  by  the  decree  established  his 
right  against  the  estate  of  the  surety,  has  a  right  to 
proceed  under  it ;  and  all  that  follows  is  in  the  nature 
of  execution  of  the  decree,  and  the  subsequent  deal- 
ing with  the  principal  debtor  does  uot  operate  to  dis- 
charge the  surety  from  a  liability  under  which  he  is, 
no  longer  as  surety,  but  .under  a  decree.'' 

TRUSTEES.— Administration  of  estate— Specialty 
and  simple  contract  creditors— Liability  of  trustee  on 
deed  not  executed  by  him — Contract  by  trustee — Joint 
liability  of  trustee.—  In  the  case  of  Adey  v.  Arnold 
(2  De  Gex,  Macn.  and  Gord.  432;  S.C.  16  Jur.  1123>r 
Lord  St.  Leonards  observed,  that  there  was  no  better 
established  general  proposition  than  that  a  breach  of 
trust  does  not  constitute  a  specialty  debt  (citing  Ver- 
non v.  Vaudry,  5  Atk,  119;  Cox  v.  Bateman,  2  Ves. 
sen.  19).  .  Hjs  lordship,  however,  admitted  that  where 
there  is  a  deed  executed  by  the  trustees,  containing  a 
declaration  by  them  that  tbey  will  apply  the  trust 
funds  in  a  particular  way.  that  will  amount  to  a  cove- 
nant and  create  a  specialty  debt,* as  Lord  Eldon  said 
in  Montford  v.  Lord  Cadogan  (19  Vesey,  638.).  His 
lordship  concluded  thus :  "  1  take  it,  that  were  there 
clear  words  to  the  effect  that  the  trustees  undertook  to 
apply  the  fund  in  the  mode  prescribed  by  the  deed, 
and  that  the  deed  was  executed  by  them,  it  would  be 
tantamount  to  a  covenant;  but  there  being  nd  words 
Which  could  by  any  possibility  raise  a  covenant,  it  is 
a*  simple  breach  of  trust,  and  forms  only  a  simple 
contract  debt."  The  principle  of  this  decision  has 
been  recognised  and  applied  in  the  following  case. 
Where  a  testator  named  as  a  trustee  in  a  deed,  acted 
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under  the  truits  of  it,  received  and  misapplied  tne 
trntt  moneys,  but  had  never  executed  the  deed: 
Held,  that  the  claim  in  respect  of  this  breach  of  trust 
was  not  a  specialty,  but  a  simple  contract  debt.  But 
where  the  testator  had  executed  a  trust  deed  as 
trustee,  whereby  it  was  "declared"  only  that  the 
trust  funds  should  be  upon  certain  trusts,  without 
saying  "  declared  and  agreed  between  and  by  the  par- 
ties thereto :"  Held,  that  there  was  a,  contract  on  the 
part  of  the  testator,  and  the  breach  of  it  created  a 
specialty  debt.  And  also,  where  the  testator  executed 
a  deed  as  trustee' jointly  with  S.,  misapplied  the  trust- 
moneys,  and  then  died  leaving  S.  surviving:  Held, 
that  the  obligation  on  the  part  of  the  testator  had 
not  survived  so  as  to  bind  only  S.,  but  that  the  testa- 
tor's estate  was  liable  as  on  a  specialty  debt,  the  case 
not  being  within  the  principle  of  Richardson  v.  Horton 
(6  Beav.  185),  where  it  was  decided  that  on  a  joint 
bond  the  liability  of  the  living  obligor  survived  at 
law,  and  equity  would  not  give  any  better  right  than 
existed  at  law :  for  an  obligation  by  two  trustees  is 
different  from  an  ordinary  bond,  as  each  trustee  on 
executing  the  trust  deed  enters  into  a  contract  on  his 
own  part  to  perform  the  trust  as  far  as  in  him  lies,  so 
that  it  is  in  effect  the  case  of  a  person  making  himself 
solely  liable  by  virtue  of  hii  execution  of  the  deed. 
Jenkins  v.  Robertson,  23  Law  Tim.  Rep.  203. 

TRUSTEES.— Constructive  Vust—Real  estate— 
Trustee  Apts,  1850  and  1852.— The  infant  heir  of  a 
person  who  has  died  intestate,  leaving  real  estate 
which  he  had  in  his  lifetime  contracted  to  sell,  is  not 
a  constructive  trustee  for  the  purchaser  within  the 
Trustee  Act,  1850,  unless  he  has  been  declared  to  be 
so  by  a  decree  of  the  court.  (See  Re  Probert,  22  L. 
J.  Ch.  948).  In  Re  Carpenter,  an  Infant,  1  Kay. 
418.  The  V.  C.  (Sir  W.  Page  Wood)  in  his  judgment 
referred  to  section  29  of  the  Trustee  Act,  1850,  and  to 
section  1  of  the  Amending  Act,  15  &  16  Vict.  c.  55, 
as  showing  that  in  cases  of  real  estate  the  constructive 
trust  must  first  have  been  declared  by  a  decree  of  the 
court,  and  said  that  the  reason  of  that  was  that  there 
might  always  be  a  question  whether  the  contract  could 
be  enforced  by  a  suit  for  specific  performance,  and  it 
would  be  extremely  inconvenient  to  declare  the  vendor 
to  be  a  trustee  upon  a  petition  on  which  that  point 
could  not  be  decided. 

TRUSTEES.— Improper  appointment — Responsi- 
bilityof  accepting  trusts— Costs.— A  party  accepting 
the  office  of  trustee,  though  the  form  of  appointment 
is  legally  followed,  does  so  at  his  peril.  If  he  is  a 
stranger  to  the  cestui  que  trust,  it  is  his  duty  to  com- 
municate with  them  before  accepting  the  office.  A 
defaulting  trustee,  pending  a  suit  for  an  account  and 
for  the  appointment  of  new  trustees,  appointed  another 
person  trustee;  he  accepted  the  office  without  any 
communication  to  the  cestui  que  trust  Upon  a  sup- 
plemental bill,  his  costs  were  refused,  but  he  was  not 
made  to  pay  any.  Peatfield  v.  Benn,  23  Law  Journ. 
N.S.  Chanc.  497 

TRUSTEES.— Liability  of  one  trustee  for  loss  of 
trust  property — Acquiescence  of  cestui  que  trust. — 
Where  there  are  two  trustees,  the  cestui  que  trust  may 
by  his  conduct  in  dealing  with  one  of  the  trustees  ex- 
empt the  other  from  liability  for  a  lots  arising  from  a 
breach  of  trust  by.  the  co-trustee;  but  the  circum- 
stances must  be  such  as  to  lead  a  court  of  equity  to 


the  conclusion  that  the  transaction  amounted  to  the 
same  thing,  as  if  the  cestui  que  trust  had  said  to  the 
non-acting  trustee,  "  Don't  you  trouble  yourself  any 
more;  I  will  look  to  the  other  party.'*  The  court 
will,  in  coming  to  a  conclusion  on  such  a  ease,  make  a 
difference  between  a  young  man  of  business  and  a  young 
lady,  not  likely  to  be  conversant  with  matters  of  busi- 
ness. Therefore,  where  A.  and  B.  were  trustees  under 
a  settlement,  part  of  the  trust  funds  being,  with  the 
consent  of  A.,  allowed  to  remain  in  the  hands  of  B., 
unsecured,  A.  pressing  B.  for  an  account,  B.  induced 
one  of  the  cestuis  que  trust,  who  was  his  niece,  to  ae 
cept  his  bond  and  to  give  a  receipt  for  his  share  of  the 
trust  funds.  B.,  who  communicated  the  transaction 
to  A.,  subsequently  became  embarrassed,  and,  the 
amount  secured  by  his  bond  not  having  been  paid,  the 
cestui  que  trust  filed  her  bill  against  A.  for  the  reco- 
very of  her  share :  Held,  affirming  the  decision  of  the 
court  below,  that  A.  was  liable  to  make  good  the 
amount.  Byass  v.  Qates.  Coppard  v.  Gates,  23 
Law  Tim.  Rep.  165. 

TRUSTEES.— Relief  of —Payment  into  court- 
Charity  legacies— New  Charities  Act— Certificate  of 
charity  commissioners. — The  New  Charities  Act,  the 
16  &  17  Vict.  c.  137,  s.  17*  requires  that  petitioners 
or  parties  to  any  suit  not  then  pending,  shall  give 
notice  to  the  Charity  Commissioners  of  any  proceed- 
ing they  are  about  to  take  for  obtaining  any  relief, 
under  the  direction  concerning  or  relating  to  any  cha- 
rity, or  the  estate,  funds,  property,  or  income  thereof; 
and  all  proceedings  in  any  court  are  interdicted,  with- 
out an  order  or  certificate  of  the  Charity  Commis- 
sioners. The  payment  of  a  charity  legacy  into  court 
under  the  Trustees  Relief  Act  is  not  a  pending  suit 
or  matter  within  the  Charitable  Trusts  Act,  1853,  to 
which  the  exception  in  the  latter  act,  respecting  pend- 
ing suits  or  proceedings,  applies ;  and  a  petition  as  to 
the  money  so  paid  in  was  therefore  directed  to  stand 
over,  that  the  certificate  of  the  Commissioners  might 
be  obtained.    In  re  Markwell,  23  Law  Journ.  502. 

VENDOR  AND  PURCHASER.  —  Conditions  of 
sale —  Vagueness — Life  annuity.— The  principle  in 
Fenton  v.  Browne  (14  Ves.  144),  and  Trower  v. 
Newcbme  (3  Mer.  704),  as  to  a  vague  representation 
by  a  vendor  putting  a  purchaser  upon  inquiry  haa 
been  held  not  to  apply  in  a  case  where  a  condition  of 
sale  was  so  worded  as  to  lead  a  purchaser  to  a  definite 
conclusion  which  was  contrary  to  the  real  facts  of  the 
case.  One  of  the  conditions  of  sale  of  a  reversion  in 
freehold  estate,  provided  that  certain  evidence  that  "  a 
life  annuity  granted  to  G.  M."  had  not  been  paid  or 
claimed  for  a  certain  period,  should  be  taken  as  eo* 
elusive  evidence  that  the  annuity  had  determm* 
The  annuity  had  in  fact  been  granted  to  G.  H.  for  the 
lives  of  four  persons,  and  the  survivors  and  survivor 
of  them,  and  the  grantor  was  not  entitled  to  the  estate 
in  possession,  but  only  to  the  reversion  now  sold : 
Held,  that  the  condition  was  not  binding  on  the  pur- 
chaser. Whether,  apart  from  the  above  objections, 
the  contract  would  have  been  binding  on  the  pur- 
chaser after  his  proving  that  the  annuity  had  not 
determined—  quetre.  Drysdale  v.  Aface,  2  Eq.  Rep. 
386;  23  Law  Journ.  N.S.  Chanc.  518. 

EQUITY   PRACTICE. 

APPEAL.— Right  to  begin.— When  a  defendant 
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appeals  against  the  whole  of  a  decree,  except  so  much 
aa  relates  ,to  costs,  this  is  to  he  treated  as  an  appeal 
from  the  whole  decree,  and  the  plaintiff  is  to  begin. 
Senhouse  v.  Hall,  2  Eq.  Rep.  483; 

Costs  o/  appearing  for  several  defendants  by  on* 
solicitor— 5tk  order  of  23rd  October,  1852.— The  5th 
order  of  the  23rd  October,  1852,  after,  giving  a  scale 
of  fees  for  various  matters  relating  to  proceedings 
begun  by  summons,  has  the  following  items :  "  For 
entering  the  appearance  for  one  or  more  defendants, 
if  not  exceeding  three,  6s.  8d."  "  If  exceeding  three, 
for  every  additional  number  not  exceeding  three,  anr 
additional  sum  of  6s.  8<L"  The  Lord  Chancellor  has 
decided  that  a  solicitor  is  entitled  to  charge  6s.  8d.  for 
every  three  defendants  to  a  bill  for  whom  he  enters 
appearances,  although  he  may  enter  the  appearances 
for  all  the  defendants  at  the  same  time ;  and  the  scale 
of  fees  contained  in  the  5th  general  order  of  the  23rd 
October,  1852,  as  to  entering  appearances,  is  not  to 
be  confined  to  appearances  to  summonses.  Morritt 
▼.  fValton,  Week.  Rep.  1853-4,  p.  699;  18  Jur. 
563. 

CO^^.— Administration-suit— Specialty  creditors 
emhausting  assets—  Costs  of  plaintiff  a  simple  contract 
creditor.— However  great  an  appearance  of  justice 
there  may  be  in  the  argument  that  it  is  hard  upon 
specialty  creditors,  when  the  estate  is  insufficient  to 
pay  them  in  full,  that  their  money  should  be  taken 
away  to  pay  the  costs  of  creditors  of  a  lower  degree, 
as  a  simple  contract  creditor  filing  an  administration- 
mil,  there  is  no  case  in  which  costs  have  been  re* 
fused  to  such  simple  contract-creditor  being  the 
plaintiff  in  the  administration  suit.  And  accordingly 
V.  C.  Kindersley  has  decided,  that  although,  in  an 
administration-suit,  the  assets  were  insufficient  to  pay 
the  specialty  creditors  in  full,  the  plaintiff,  a  simple 
contract  creditor,  was  entitled  to  his  costs  out  of  the 
to  be  taxed  as  between  solicitor  and  client. 


Jenkins  v.  Robertson,  23  Law  Tim.  Rep.  203. 

COSTS.— Fraud  alleged  but  not  proved— Partner- 
ship accounts. — It  is  a  general  rule  that  where  a  de- 
fendant lias  set  up  charges  of  fraud  against  the  plain- 
tiff, which  have  failed,  he  will  be  decreed  to  pay  the 
costs  of  those  charges  at  the  hearing  in  Equity.  But 
in  the  case  of  a  bill  for  partnership  accounts,  where 
the  plaintiff  was  living  out  of  the  jurisdiction,  and  had 
been  guilty  himself  of  misrepresentation,  and  where  it 
appeared  doubtful  whether  there  were  any  profits 
recoverable  by  the  plaintiff  at  all,  the  costs  occa- 
sioned by  the  charges  of  fraud  were  not  separated 
from  the  general  costs  of  the  suit.  Warrin  v.  Thomas, 
23  Law  lim.  Rep.  185. 

COSTS.— Administration-suit— Costs  of  suit,  prio- 
rity—Costs in  other  courts. — It  is  the  clear  and  set- 
tled rule  of  Courts  of  Equity  that  costs  incurred  in 
Equity,  in  an  administration  suit,  must  be  paid  first. 
It  is  so  in  a  creditor's  suit ;  if  there  is  only  enough  to 
pay  the  costs  the  creditors  must  go  without  anything 
on  account  of  their  debts.  Costs  of  litigation  in  the 
Ecclesiastical  Court  for  determining  which  is  the  tes- 
tator's will,  although  ordered  by  the  Ecclesiastical 
Court  to  be  paid  out  of  the  estate,  are  postponed  to 
the  costs  of  administration  in  this]  court :  the  costs 
in  the  Ecclesiastical  Court  standing  only  in  the  form 
of  a  charge  created  by  the  decree  of  that  court  on  the 
assets,  when  realised,  but  only  after  first  bearing  the 


costs  of  realising  the  assets.     Major  v.  Major,  2 
Drewry,  181. 

DISMISSAL.— For  want  of  prosecution— Costs.— 
Where  the  plaintiff  has  been  dilatory  in  getting  in  the 
answers,  and  some  of  the  defendants  are  in  a  position 
to  move  to  dismiss  for  want  of  prosecution,  the  plain- 
tiff will  have  to  pay  the  costs  of  such  motion,  and  be 
put  on  terms  to  speed.  Semble,  it  is  the  duty  of  the 
plaintiff  to  let  those  defendants  who  have  answered 
the  bill,  know  the  cause  of  the  delay  in  prosecuting 
the  suit.    Adair  v.  Barrington,  2  Eq.  Rep.  408. 

ENROLLING  DECREE.  —  Appeal  to  Lords- 
Delay— No  caveat — Staying  proceedings. — Where  no 
caveat  was  entered  against  the  enrolment  of  a  decree, 
and  the  particular  period  prescribed  by  the  standing 
order  of  the  House  of  Lords,  for  entering  an  appeal, 
was  allowed  to  pass,  by  reason  of  the  solicitor  s  ill* 
ness,  a  motion  /or  staying  proceedings,  until  appeal 
could  be  entered,  was  refused  with  costs.  Howell  v. 
Evans,  Week.  Rep.  1853-4,  p.  606. 

EXCEPTIONS.— To  answer— Time  for,  where  the 
defendant  is  in  contempt. — If  a  defendant,  being  in 
contempt,  files  his  answer,  and  then  refuses  or  ne- 
glects to  pay  the  costs  of  the  contempt,  the  nlaintiff  is 
entitled  to  an  order  to  take  his  answer  off  the  file, 
with  costs,  upon  a  motion  for  that  purpose ;  and  if,  for 
any  reason,  the  plaintiff  fails  to  have  the  answer 
taken  off  the  file,  or  if  he  accepts  the  costs,  the  time 
for  excepting  to  the  answer  runs  from  the  period  of 
filing  the  answer,  and  not  from  the  time  when  the 
costs  of  the  contempt  were  paid.  Coyle  v.  Alleyne, 
16  Beav.  548. 

FORECLOSURE.— Sale  after— 15  A  16  Vict.  c. 
86,  s.  48  (out*,  p.  59)— Sale  on  application  by  second 
mortgagee  after  foreclosure.  —  In  Girdlestone  v.  La- 
vender (9  Hare,  app.  liii.;  S.C.  16  Jur.  1081;  anti, 
S.  59),  Y.  C.  Turner  laid  down  the  rule  that  after  a 
ecree  of  foreclosure  there  could  not  be  a  sale,  not* 
withstanding  the  15  &  16  Vict.  c.  86,  s.  48,  enables 
the  court  in  a  foreclosure  suit  to  direct  a  sale :  the 
sale  should  be  in  lieu  of  the  decree  for  foreclosure* 
But  V.  C.  Stuart  (Laslett  v.  Cliffe,  Week.  Rep.  1863-4, 

L536 ;  S.C.  2a  Law  Tim.  Rep.  167 ;  ante,  p.  69), 
i  admitted  exceptions  to  that  rule  in  certain  cases, 
and  he  has  directed  a  sale  after  a  decree  for  foreclo- 
sure, upon  certain  terms.  But  where  all  the  parties 
to  a  foreclosure  decree  had  consented  to  fix  a  certain 
day  for  foreclosure,  a  motion  by  the  second  mortgagee, 
without  the  consent  of  the  plaintiff  in  the  suit,  for  a 
sale  of  the  premises,  upon  payment  of  the  first  mort- 
gagee's interest  and  costs,  was  dismissed  byV.C.  Stuart 
with  costs.  Campbell  v.  Moxhay,  Week.  Rep,  1853-4, 
p.  610;  S.C. 

PLEADING.— Insufficient  answer— Bsceptions— 
Production  of  documents. — Formerly  a  plaintiff  could 
not  in  his  bill  interrogate  the  defendant,  as  to  his 
having  in  his  possession  books,  papers,  and  other  do- 
cuments, without  having  made  a  distinct  charge  in  his 
bill,  that  the  defendant  had  such  books,  Ice  But  it 
is  now  held,  that  although  a  bill  does  not  contain  any 
charge  as  to  the  possession  of  documents  ty  the  de- 
fendant, the  plaintiff  may  interrogate  the  defendant  aa 
to  documents  in  his  possession,  custody,  or  power* 
To  the  interrogatory  as  to  the  possession  of  docu- 
ments in  the  usual  form,  the,  defendant  answered,  that 
he  had  set  out  certain  documents  in  a  schedule  to  his 
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answer  and  knew  nothing  of  any  documents  except 
such  as  were  in  the  schedule,  or  such  "  as  were 
or  ought  to  be  in  the  plaintiff's  own  possession :" 
Held  insufficient,  though  probably  it  would  have  been 
sufficient,  if  the  defendant  had  answered  '*  except 
such  documents  as  are  or  have  been  in  the  plaintiff's 
possession:"  the  intention  being  to  show  that  the 
defendant  had  destroyed  certain  of  the  documents. 
The  power  of  enforcing  production  of  documents  on 
oath  at  chambers  (see  Law  v.  Indisputable  Policy  Co.. 
10  Hare,  appendix,  xx.)  does  not  render  the  mode  of 
proceeding  by  interrogatory  and  exception  so  improper 
or  unnecessary,  but  that  in  a  case  where  the  conduct 
of  the  plaintiff  has  not  been  wanton,  the  court  will 
allow  the  exception  with  costs.  Perry  v.  Turpin,  18 
Jut.  594. 

SOLICITOR  AND  CLIENT.— Taxation  of  bill  of 
cast* — Common  order  for  discharged. — The  common 
order  in  equity  to  tax  a  solicitor's  bill  of  costs  deli- 
vered to  his  client  should  not  be  obtained  where  there 
have  been  any  special  circumstances,  such  as  payment 
of  the  bill,  or  an  allowance  off.it  in  settled  accounts, 
&c.  The  common  order  for  taxation  of  a  solicitor's 
bill  of  costs  was  discharged  by  the  Master  of  the  Rolls, 
where  the  client,  in  obtaining  the  order,  had  not  stated 
the  special  facts,  that  the  bill  of  costs  formed  an  item 
in  a  debtor  and  creditor  account  stated  between  the 
solicitor  and  the  client,  which  account  the  client  had 
signed  at  a  meeting  between  them,  at  which  the  mat- 
ter was  gone  into,  the  bill  of  costs  having  been  trans- 
mitted by  the  solicitor  to  the  client  at  his  request 
several  days  previously.  Quare,  whether  this  trans- 
action, amounted  to  payment  so  as  to  bring  the  case 
within  re  Bignold  (9  Beav.  269)  where  it  was  decided, 
that  where  a  solicitor  and  client  meet  together  and 
state  the  account  between  them,  and  the  solicitor 
having  money  of  his  client  in  his  hands,  retains  the 
exact  amount  of  his  bill  and  pays  over  the  balance  to 
his  client,  that  is  payment  or  the  bill,  though  if  the 
solicitor  retain  anything  beyond  the  amount  of  his 
bill,  or  retain  the  balance  generally,  that  wilt  not  be 
treated  as  payment.  Re  Holland,  23  Law  Tim.  Rep. 
203. 

SUBSTITUTED  SERVICE.— Of  process,  *c— 
The  right  to  direct  substituted  service  of  a  bill  or 
claim,  depends  now  not  merely  upon  the  practice  of 
the  courts  of  equity,  but  upon  express  statutory  pro- 
vision; for  by  the  15  &  lb  Vict.  c.  85,  s.  5,  a  court 
of  equity  may  direct  substituted  service  of  a  printed 
bill  or  claim  in  such  manner  and  in  such  cases  as  it 
shall  think  fit.  The  principle  on  which  substituted 
service  is  ordered  is,  that  there  is  reasonable  ground 
to  suppose  that  the  service  will  come  to  the  knowledge 
of  the  defendant.  Hope  v.  Hope,  23  Law  Tim,  Rep. 
199. 

SUBSTITUTED  SERVICE.— 15  &  16  Vict,  c.86, 
s .  5— Agency  must  be  shown  where  defendant  out  of 
country.— Ky  sect.  5  of  the  15  &  16  Vict,  the -Court 
of  Chancery  is  at  liberty  to  direct  substituted  service 
of  a,  printed  bill  or  claim,  in  such  manner  and  in  such 
cases  as  it  shall  think  proper.  V.  C.  Wood  has  de- 
cided in  the  following  case  not  to  direct  substituted 
service,  unless  the  party  sought  to  be  served  can  be 
shown  to  be  in  the  position  of  an  agent  for  the  real 
defendant  out  of  the  jurisdiction,  with  respect  to  the 
subject-matter  of  the  suit.    Hobhouae  v.  Courtney, 


12  Sim.  140,  shows  that  agency  is  the  principle  on 
which  substituted  service  is  granted.  Berne  v.  Angier, 
Week.  Rep.  1853-4,  p.  609. 

COMMON   LAW. 

BAILEE.  —  Liability  of  boarding-house  keeper — 
When  a  keeper  of  a  lodging-house  is  responsible  for 
the  negligence  of  his  servants,  though  careful  in  select- 
ing them. — Declaration  that  defendant,  being  a  board- 
ing-bouse keeper,  received  plaintiff  with  her  baggage, 
for  reward,  as  a  guest  in  defendant's  house,  on  the 
terms,  amongst  others,  that  the  defendant  should 
"take  due  and  reasonable  care"  of  plaintiff's  bag- 
gage, whilst  in  the  house.  Breach;  that  bv  negli- 
gence of  defendant  and  her  servants,  plaintiff's  bag- 
gage was  lost.  Pleas :  not  guilty ;  and  a  traverse  of 
the  receipt  on  those  terms.  Issues  thereon.  On  the 
trial,  it  appeared  that  plaintiff  was  received  with  her 
baggage  as  a  guest ;  but  nothing  was  expressed  as  to 
the  care  to  be  taken  of  the  goods.  The  goods  were 
stolen  from  the  house  whilst  plaintiff  was  a  guest; 
and  there  was  evidence  that  the  theft  was  facilitated 
bv  the  defendant's  servant  having  left  the  front  door 
ajar :  and  there  was  also  some  evidence  that  defendant 
was  aware  of  habitual  negligence  of  the  servant  in  this 
respect.  The  judge  told  the  jury  that  a  boarding- 
house  keeper  was  bound  to  take  due  and  reasonable 
care  about  the  safe  keeping  of  the  guest's  goods; 
which  he  explained  to  be  such  care  as  a  prudent 
housekeeper  would  take  of  the  house  for  the  purpose 
of  protecting  her  own  goods :  that  the  leaving  of  the 
door  ajar  might  be  a  want  of  such  care ;  but  that  the 
defendant  was  not  answerable  for  such  negligence  in 
the  servant,  unless  she  had  herself  been  guilty  of  some 
negligence,  as  in  keeping  such  a  servant  with  know- 
ledge of  his  habits.  Verdict  for  defendant  on  not 
guilty :  for  plaintiff  on  the  other  plea.  On  a  rule  for 
a  new  trial :  Held,  by  the  whole  court,  that  a  board- 
ing-house keeper  is  not  bound  to  keep  a  guest's 
baggage  safely  to  the  same  extent  as  an  innkeeper; 
but  that  she  undertakes,  by  implication  of  law, 
although  nothing  is  expressed,  to  take  due  and  proper 
care  of  a  guest's  baggage;  and  that  neglecting  to 
take  due  care  of  the  outer  door  might  be  a  breach  o 
such  duty,  and  that  so  far  the  direction  was  right 
Erie,  J.,  and  Wightman.  J.,  held,  that  unless  the 
defendant  herself  was  guilty  of  negligence,  the  act  of 
the  servant,  in  leaving  the  door  ajar,  was  not  one  for 
which  defendant  was  responsible ;  it  not  being  a 
neglect  of  any  public  duty  which  was  owing  to  plain- 
tiff, and  not  being  a  breach  of  a  contract  between 
plaintiff  and  defendant,  but  merely  negligence  of  the 
servant  towards  his  mistress,  and  that,  therefore,  the 
direction  was  right.  Coleridge,  J.,  and  Lord  Camp- 
bell, C.  J.,  held,  that  the  act  of  the  servant  was, 
under  the  circumstances,  the  act  of  the  defendant; 
and  that  there  was  no  distinction  between  the  per- 
sonal negligence  of  the  defendant  and  that  of  her 
servant  in  her  employment,  the  defendant  being 
equally  answerable  for  both ;  and  therefore  they  held 
that  the  direction  was  wrong.  The  court  being 
equally  divided,  no  new  trial  was  granted.  Dansey 
v.  Richardson,  3  El.  and  Black.  144. 

BILL  OP  EXCHANGE.— Blank  indorsement— 
Delivery. — Where  a  bill  of  exchange  is  indorsed  in 
blank,  and  is  transferred  by  the  indorsee  by  delivery 
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only,  without  any  fresh  indorsement,  the  transferee 
takes  as  against  the  acceptor  any  title  which  the  inter- 
mediate indorsee  possessed,  and  is  as  much  entitled  to 
sue  as  the  transferror  would  have  been  had  he  re- 
tained the  hill  in  his  own  hands.  Fairclough  v. 
Pavia*  23,  Law  Journ.  N.  S.  Exch.  215. 

CARRIERS.— Liability  for  loss  of  bill  of  exchange 
— 1  WUL  4,  e.  28— «  Security  for  payment  of  money" 
—Blank  acceptance.— By  sec  1  of  the  11  Geo.  4,  & 
1  Will  4,  c.  b8,  carriers  are  exempted  from  liability 
for  the  loss  of  (amongst  other  things)  "  bills,  notes  of 
the  Governor  and  Company  of  the  Hanks  of  England, 
Scotland,  and  Ireland  respectively,  or  of  any  other 
bank  in  Great  Britain,  or  Ireland,  orders,  notes,  or 
securities  for  payment  of  money,  English  or  foreign, 
stamps,  maps,  writings,  title-deeds,  &c.,  contained  in 
any  parcel,  when  the  value  of  such  article  or  articles 
shall  exceed  j£10,  unless  at  the  time  of  the  delivery 
thereof  the  value  and  nature  of  such  article  or  articles 
shall  be  declared,"  &c.  It  has  lately  been  decided 
by  the  Court  of  Queen's  Bench,  where  an  acceptance 
on  a  bill  stamp  without  the  name  of  the  drawer  was 
delivered  in  a  parcel  to  a  railway  company,  to  be  con- 
veyed to  the  party  intended  to  be  the  drawer,  and 
lost,  that  this  was  not  a  "  security  for  payment  of 
money,"  within  the  above  statute  11  Geo.  4,  &  1  Will. 
4,  c.  68,  t.  1,  for  being  an  imperfect  instrument  it  was 
not  of  any  value,  and  the  instrument  referred  to  by  the 
statute  is  to  be  understood  one  being  at  the  time  of 
its  delivery  to  the  carrier  of  the  value  of  upwards  of 
jf  10.  Stoesseger  v.  The  South  Eastern  Railway  Co., 
18  Jut.  605. 

CHARGING  ORDER  (seem**,  p.  87).— Under 
Y$  2  Vict.  c.  110,  *.  14— Title  and  priority  of  judg- 
ment creditor — Effect  of  the  charging  order  upon  a 
prior  equitable  charge  of  the  fund  without  notice  to  the 
trustees.— Am  between  two  persons  having  equal  equi- 
ties, equity  gives  the  preference  to  him  who  has  the 
legal  estate,  or  in  the  case  of  personal  property  vested 
in  trustees,  to  him  who  first  gives  notice  to  the  trus- 
tees. The  notice  to  the  trustees  is  treated  as  a  taking 
possession,  so  far  as  the  subject-matter  is  capable  of 
it ;  the  rule  is  qui  prior  tempore  potior  jure,  though 
this  maxim,  as  is  explained  in  Rice  v.  Rice  (23  Law 
Journ.  N.S.  Chanc.  289),  only  applies  where  the 
equitable  interests  are  in  every  respect  equal.  This 
doctrine  of  the  effect  of  notice  is  confined  to  equitable' 
interests  in  personalty  (Loveridge  v.  Cooper,  3  Russ. 
1 ;  Dearie  v.  Hall,  to.  2?;  Wilshire  v.  Rabbits,  14 
8m.  76).  Sir  Thomas  Plumer,  in  his  judgment  in  the 
former  case,  thus  explains  this  doctrine :  "  Where  a 
contract  respecting  property  in  the  hands  of  other 
persona  who  have  a  legal  right  to  the  possession,  is 
made  behind  the  back  of  those  in  whom  the  legal  in- 
terest is  thus  vested,  it  is  necessary,  if  the  security  is 
intended  to  attach  on  the  thing  itself,  to  lay  hold  of 
that  thing  in  the  manner  in  which  its  nature  permits 
it  to  be  laid  hold  of,  that  is  by  giving  notice  of  the 
contract  to  those  in  whom  the  legal  interest  is.  By 
such  notice  the  legal  holders  are  converted  into  trus- 
tees Tor  the  new  purchaser,  and  are  charged  with  re- 
sponsibility towards  him :  and  the  cestui  que  trust  is 
deprived  of  the  power  of  carrying  the  same  security 
repeatedly  into  the  market;  and  of  inducing  third  per- 
sons, to  advancB  money  upon  it  under  the  erroneous 
belief  that  it  continues  to  belong  to  him  absolutely 


free  from  encumbrance,  and  that  the  trustees  are  still 
trustees  for  him,  and  for  no  one  else.  That  precaution 
is  always  taken  by  diligent  purchasers  and  incum- 
brancers ;  if  it  is  not  taken  there  is  neglect ;  and  it  is 
fit  it  should  be  understood  that  the  solicitor  who  con- 
ducts the  business  for  the  party  advancing  the  money 
is  responsible  for  the  neglect.  These  inconveniences 
and  mischiefs  are  the  natural  consequences  of  omitting 
to  give  notice  to  trustees;  and  they  must  be  consi- 
dered as  foreseen  by  those  who  in  transactions  of  that 
kind  omit  to  give  notice,  for  they  are  the  consequences 
which  in  the  experience  of  mankind  usually  follow  such 
omissions.  To  give  notice  is  a  matter  of  no  difficulty, 
and  whenever  persons  treating  for  a  chose  in  action  do 
not  give  notice  to  the  trustee  or  executor  who  is  the 
legafholder  of  the  fund,  they  do  not  perfect  their  title; 
they  do  not  do  all  that  is  necessary  in  order  to  make 
the  thing  belong  to  them  in  preference  to  all  other 
persons,  and  Lord  Lyndhurst  in  upholding  the  de- 
cision of  Sir  T.  Plumer,  said :  "  In  cases  like  the 
present,  the  act  of  giving  the  trustee  notice  is  in  a  cer- 
tain degree  taking  possession  of  the  fund  j  it  is  going 
as  far  towards  equitable  possession  as  it  is  possible  to 
go ;  for  after  notice  given,  the  trustee  of  the  fund  be- 
comes a  trustee  for  the  assignee  who  has  given  him 
notice,"  and  this  construction  is  the  same  in  a  court 
of  law  as  in  a  court  of  equity,  whenever  law  is  called 
upon  to  deal  with  the  matter ;  this  is  shown  by  the 
following  case.  By  the  1  &  2  Vict,  c  1 10,  s.  14,  *'  if 
any  person,  against  whom  any  judgment  shall  have 
been  entered  up  in  any  of  her  Majesty's  courts  at 
Westminster  shall  have  any  Government  stock  stand- 
ing in  his  own  name,  in  his  own  right,  or  in  the  name 
of  any  person  in  trust  for  him,  it  shall  be  lawful  for  a 
judge,  on  the  application  of  any  judgment  creditor,  to 
order  that  such  stock  shall  stand  charged  with  the 
payment  of  the  amount  for  which  judgment  shall  be 
so  recovered,  and  interest  thereon;  and  such  order 
shall  entitle  the  judgment  creditor  to  all  such  reme- 
dies as  he  would  nave  been  entitled  to,  if  such  charge 
had  been  made  in  his  favour  by  the  judgment  debtor, 
provided  that  no  proceedings  shall  be  taken  to  have 
the  benefit  of  sucn  charge  until  the  expiration  of  six 
calendar  months  from  the  date  of  such  order.  In  the 
following  case,  a  judgment  creditor  obtained  a  judge's 
order  under  the  above  statute,  charging  stock  stand- 
ing in  the  names  of  trustees  for  the  benefit  of  the 
judgment  debtor  with  the  amount  of  the  judgment,  and 
notice  thereof  was  given  to  the  trustees.  The  majority 
of  the  Court  of  Queen's  Bench  (dissentient et  Erie,  J.) 
held  that,  under  that  order  the  judgment  creditor  had 
priority  over  another  creditor  to  whom  the  debtor  had 
given  a  prior  equitable  charge  upon  the  same  fund, 
but  of  which  no  notice  had  been  given  to  the  trustees 
or  to  the  judgment  creditors,  it  appearing  to  them 
that  the  legislature  had  placed  a  judgment  creditor 
obtaining  a  charging  order  exactly  on  the  same  foot- 
ing, as  if  the  debtor  had  at  the  time  signed  the  instru- 
ment giving  him  a  charge  upon  the  fund.  Watts  v. 
Porter,  23  Law  Urn.  Rep.  228. 

SHIPPING.—  Running  down— Liverpool  Pilot  Act 
— Responsibility  of  owner  where  licensed  pilot  on  board. 
— In  the  case  of  Hammond  v.  Rogers  (7  Moore's 
Privy  Coun.  Cas.  160),  the  duties  of  the  master  and 
crew  of  a  vessel,  with  a  licensed  pilot  on  board,  were 
denned  and  pointed  out.    It  was  decided  that  the 


94 


THE  LAW  CHRONICLE. 


onusprobandi  lies  on  the  owner  of  a  ship,  claiming 
exemption  from  liability  for  damages  under  die  Pilot 
Act,  o  Geo.  4,  c.  125,  a.  55,  by  reason  of  baring  a 
licensed  pilot  on  board,  to  prove  that  the  damage  was 
occasioned  by  the  fault  of  the  pilot.  And  that  the 
6  Geo.  4,  c.  125,  only  relieves  owners  of  vessels  from 
liability  for  damages  done  by  their  ship,  where  the 
damage  is  occasioned  by  the  fault,  negligence,  or  mis- 
conduct of  the  pilot  alone.  The  Liverpool  Pilot  Act 
enacts  that,  in  case  an  outward  bound  vessel  shall 
proceed  to  sea  without  a  licensed  pilot,  the  master  shall 
be  bound  to  pay  to  the  first  pilot  who  offers  his  ser- 
vices the  roll  amount  of  pilotage.  The  defendant's 
vessel' took  a  pilot  on  board  before  she  left  the  docks, 
and  was  in  the  river  Mersey,  with  the  riggers  on 
board  on  the  3rd  of  June,  completing  the  arrangement 
for  her  sailing  on  the  following  day,  when  she  ran 
foul  of  and  sank  the  plaintiff's  anchor-boat:  Held, 
that  the  vessel  was  not  proceeding  to  sea  within  the 
act,  and  that  therefore,  as.it  was  not  compulsory  to 
have  a  pilot  on  board,  the  owners  were  liable.  Rod- 
rigues  v.  Melhuish,  23  Law  Tim/  Rep.  177. 

COMMON   LAW  PRACTICE. 

INSPECTION  OF  DOCUMENTS.— Denial  that 
document  will  support  party's  case.— In  the  case  of 
the  Attorney-General  v.  London  (2  Hall  and  Tw.  1 ; 
S.C.  14  Jur.  205;  19  Law  Journ.  N.  S.  Chanc.  314), 
it  was  decided  that  where  it  is  charged  by  the  plain- 
tiff's ljill  that  the  defendants  have  in  their  possession 
documents  which  relate  to  the  matters  aforesaid,  i.e., 
to  the  plaintiff's  title  (amongst  other  things)  it  is  not 
sufficient  for  the  defendants,  with  a  jriew  to  excusing 
their  production,  simply  to  state  their  belief  that  such 
documents  do  not  contain  evidence  of,  or  tend  to  show, 
the  plaintiff's  title,  but  they  must,  in  distinct  terms, 
negative  the  grounds  on  which  the  plaintiff  asks  for 
their  production.  On  the  authority  of  this  case  it  has 
been  aecided  that  an  inspection  of  a  document  will  not 
be  granted  to  a  plaintiff,  on  the  plea  that  it  contains 
a  particular  clause  in  support  of  his-  case,  when  the 
existence  of  such  clause  is  directly  denied  by  the  de- 
fendant. Frewen  v.  The  Incorporated  Society,  3  Ir. 
Com.  L.  Rep.  118. 

NEW  TRIAL.— Perjury  not  material  to  merits  of 
cans*. — Where  a  plaintiff  had  stated  that  a  certain 
agreement  had  not  been  attested,  and  evidence  was 
given  by  the  defendant  of  its  having  been  attested, 
and  of  the  attestation  having  been  torn  off:  Held, 
that,  assuming  the  defendant's  evidence  to  be  true, 
yet  as  the  defendant  had  not  been  injured,  nor  the 
merits  of  the  cause  affected  by  the  plaintiff's  evidence, 
there  was  no  ground  for  a  new  trial.  Honeyman  v. 
Lewis,  23  Law  Journ.  N.  S.  Excheq.  204. 

RVLE.— Last. day  of  term— Rule  nisi,  returnable 
at  chambers. — On  the  last  day  of  the  term,  the  court 
will  make  a  rule  nisi  concerning  a  matter  of  a  pressing 
nature  returnable  at  chambers ;  but  it  is  not  the  prac- 
tice to  enlarge  rules  to  be  returnable  at  chambers, 
without  the  consent  of  the  parties.— Casse  v.  Wight, 
23  L.  J.  144.    (C.B.) 

SECURITY  FOR  COSTS.— Plaintiff  engaged  in 
public  service  abroad.— The  court  refused  to  set  aside 
an  order  of,  a  judge  requiring  the  plaintiff  to  give' 
security  for  costs,  he  being  resident  in  India,  and  em- 


ployed in  the  civil  service  of  the  East  India  Company. 
Plowden  v.  Campbell  23  Law  Tim.  Rep.  174. 

TRIAL.— After  issue  joined— Suggestion— Common 
Law  Procedure  Act — Neglect  of  plaintiff  to  bring 
cause  on  for  trial— By  sect.  101  of  the  Common  Law 
Procedure  Act,  if  the  plaintiff  neglects  to  bring  the 
issue  on  to  be  tried  at  the  proper  time,  the  defendant 
may  give  twenty  days'  notice  requiring  him  to  bring  it 
on  at  the  next  sittings  or  assizes;  and  "if  the  plaintiff 
afterwards  neglects  to  give  notice  of  trial  for  such  sit- 
tings or  assises,  or  to  proceed  to  trial  in  pursuance  of 
the  notice  given  by  the  defendant,"  the  neglect  may 
be  suggested  on  the  record:  Held,  that  the  word 
"  afterwards"  meant  after  the  giving  of  the  notice  by 
the  defendant,  and  not  after  the  expiration  of  the 
twenty  days ;  and  that,  if  the  defendant  gave  twenty 
days*  notice  before  the  assises  or  sittings,  he  was  en-, 
titled  to  enter  the  suggestion,  if  the  plaintiff  did  not 
give  due  notice  of  trial  and  proceed  to  trial  at  the  next 
sittings  or  assises,  although  they  should  be  held  the 
day  after  the  expiration  of  the  twenty  days.  Judkins 
v.  Atherton,  83  Law  Tim.  Rep.  173. 

-     COUNTY  COUBT8. 

PROHIBITION.— After  judgment  for  excess  of 
jurisdiction — Plaint  on.  promissory  note  for  deposit 
upon  sale  of  real  estate — Title  in  onetfioii— We  nave 
stated  (antl,  p.  17)  that  a  prohibition  is  allowed  after 
judgment  where  no  excess  of  jurisdiction  appears  on 
the  proceedings,  and,  we  may  add,  that  the  circum- 
stances of  the  case  where  this  was  so  decided,  were  as 
follows :— In  an  action  in  the  county  court  on  a.pro<- 
missory  note  for  j£50,  given  as' a  deposit  on  the 
agreement  for  the  sale  of  an  estate,  the  defence  was 
that  the  plaintiff  had  no  title  to  the  estate.  The  judge 
overruled  the  objection,  and  save  judgment  for  the 

Elaintiff.  Held,  that  the  defendant  might  have  prohi- 
ition  for  the  excess  of  jurisdiction,  though  not  appa- 
rent on  the  face  of  the  proceedings,  kn  re  Marsden 
v.  Wardft,  18  Jur.  578. 

PROHIBITION.— Wrong  decisionof  judge.— It  has 
been  decided  by  the  Court  of  Exchequer  that  a  prohi- 
bition will  not  be  issued  to  a  county  court  judge,  who, 
having  jurisdiction  over  a  matter,  has  heard  it,  and 
given  what  is  clearly  an  erroneous  judgment.  In  other 
words,  a  wrong  decision  by  a  county  court  judjge  is  not, 
per  se,  any  ground  for)  a  prohibition  issuing:  the 
course  is  to  appeal.  Per  Pollock,  C.B. :— "This  is 
nothing  but  an  application  to  us,  because,  as  it  is  sug- 
gested, the  judge  of  the  county  court  has  decided  as 
he  ought  not  to  have  done,  and  has  come  to  a  conclu- 
sion at  which  he  ought  not  to  have  arrived.  We  are 
of  opinion  that  that  is  no  ground  for  a  prohibition." 
Sep.  Southgate.  23  Law  Tim.  Rep.  210. 

CRIMINAL  LAW— SESSIONS,  &C. 

CHURCH  RATE.— Enlarging  burial  ground- 
Repairs  of  church  —  Joinder  of  both  objects  in  one 
rate.—Qumre:  Whether  there  is  any  statute  which 
authorises  a  rate  for  enlarging  a  burial-ground  of  a 
parish  church;  but  if  there  be  a  rate  for  that  purpose, 
it  cannot  be  mixed  up  with  a  rate  for  repairs  of  the  fa- 
bric of  the  church,  otherwise  the  rate  will  be  bad.— 
Reg.  v.  Abney.  23  Law  Tim.  Rep.  206. 

HIGHWAY.— Indictment  directed  by  justices  and 
removed  by  certiorari— Costs  of  prosecution— State* 
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\  of  amount  in  judge's  order.— The  6  &  6  Will.  4  c. 
50  s.  95  (the  Highway  Act),  enacts  that  "  the  cost*  of 
such  prosecution  ft.*.*  for  non-repair  of  the  highway] 
■hall  dc  directed  oy  the  judge  or  assize  before  whom 
the  said  indictment  is  tried,  or  by  the  justices  at  such 
quarter  sessions,  to  be  paid  out  of  the  rate  made  and 
levied  in  pursuance  of  this  act  in  the  parish  in  which 
such  highway  shall  be  situate ;  provided,  nevertheless, 
that  it  shall  be  lawful  for  the  party  against  whom  such 
indictment  shall  be  so  preferred  at  the  quarter  sessions 
aa  aforesaid  to  remove  such  indictment,  by  certiorari 
or  otherwise,  into  his  Majesty's  Court  of  Ring's  Bench." 
Held,  by  Lord  Campbell  and  Erie,  J.  (dissentient* 
Crompton,  J.),  admitting  that  an  order  for  the  allow- 
ance of  such  costo,  if  made  by  the  quarter  sessions  or  the 
judge  of  assise,  t.e.,  the  judge  under  a  commission  of 
oyer  and  terminer,  must  specify  the  amount  of  costs, 
yet  that  where  the  indictment  is  removed  by  certiorari, 
the  judge's  order  need  not  specify  the  amount  of  costs. 
Reg.  t.  Inhabitants  of  Eardisland,  23  L.  Tim.  R.  189 

LARCENY.— Assignment  for  creditors— Bailment. 
—The  prisoner  assigned  his  goods  to  trustees  for  the 
benefit  of  his  creditors :  but  before  the  trustees  had 
taken  possession,  and  while  the  prisoner  remained  in 
possession  of  them,  he  removed  the  goods,  intending 
to  deprive  his  creditors  of  them.  The  jury  found  that 
the  goods  were  not  in  his  custody  as  agent  of  the 
trustees :  Held,  that  he  was  not  guilty  of  larceny. 
Reg.  y.  Pratt,  18  Jur.  539. 

LARCENY.— Adulterer— Goods  of  husband.— The 
delivery  of  the  goods  of  a  husband  by  an  adulterous 
wife  to  her  adulterer,  is  not  a  good  defence  by  him  to 
a  charge  of  larceny  of  those  goods,  if  there  is  any 
other  circumstance  denoting  his  knowledge  that  she 
took  them  without  the  husband's  consent.  The  pro- 
secutor's wife  took  some  money  and  wearing  apparel, 
the  property  of  the  prosecutor,  from  the  bedroom,  and 
then  called  the  prisoner  from  a  lower  room  where  he, 
the  prosecutor,  and  other  persons  were.  The  prisoner 
left  shortly  afterwards,  and  he  and  the  prosecutor's 
wire  were  seen  at  various  places,  and  ultimately  traced 
to  a  public  house,  where  they  passed  the  night  toge- 
ther. .A  portion  of  the  money  was  found  upon  him. 
The  jury  round  that  he  had  received  the  money  from 
the  wife,  knowing  it  to  have  been  taken  by  her  without 
the  authority  of  her  husband,  and  they  returned  a 
verdict  of  guilty :  Held,  that  the  conviction  was  right. 
Beg.  v.  Featherstone,  18  Just.  Peace,  377 ;  23  L.  T. 
164;  18  Jur.  538;  23  Law  Journ.  127  (M.C.);  1 
C.  C.  R.  369. 

POOR-LAW.  —  Suing  guardians— Notice  of  pro- 
ceedings. The  4  &  5  Will.  4,  c.  76  (Poor-Law  Amend- 
ment Act),  see.  104,  giving  to  the  commissioners,  &c, 
protection  by  way  of  notice  and  limitation  of  action, 
does  not  apply  to  actions  resulting  from  suits  in  equity 
against  them  to  restrain  acts  in  the  nature  of  a  nui- 
sance. Beoanr.  Clifton  Union,  Week.  Rep.  1853-4, 
p.  598. 

POOR  RATE.— Local  Board  of  Health— J^and 
used  by  board  in  parish  partly  without  the  limits. — 
Where  a  local  Board  of  Health  uses  a  piece  of  ground 
in  a  narish  pertly  without  its  limits,  the  piece  of 
ground  being  within  its  limits,  the  board  is  rateable 
to  the  relief  of  the  poor  of  such  parish  aa  the  oc- 
cupier of  land  within  the  parish.  Reg.  y.  Just,  of 
HuU,  Week,  Rep.  1853-4,  p.  620. 


NOTICES  OF  NEW  BOOKS. 

tu dor's  charitable  trusts  act. 

The  Charitable  Trusts  Act  of  1853.  Tie  Orders* 
Regulations,  and  Instructions  issued  pursuant  there- 
to ;  and  a  Selection  of  Schemes,  with  Notes,  Pre- 
ceded by  a  Summary  qf  the  Law  of  Charities.  By 
Owen  Davisb  Tudor,  Esq.,  of  the  Middle 
Temple,  Barrister-at-Law.  London :  Bond,  Wildy 
and  Sons,  and  Amer. 

Thr  Charitable  Trusts  Act  last  session  (the  16  &  1J 
Vict  c.  137)  is  one  of  some  importance  to  the  profes- 
sion, inasmuch  as  many  inquiries  and  other  proceed- 
ings under  it  will  have  to  be  made  and  taken,  in  whice 
the  assistance  of  the  profession  will  necessarily  be  re- 
quired. There  is  indeed  some  talk  of  the  commis- 
sioners not  finding  their  powers  of  action  extensive 
enough,  and  that  application  will  be  made  to  Parlia- 
ment for  enlarged  powers.  Be  this  as  it  may,  the 
additional  powers  must  be  based  on  what  is  contained 
in  the  act  of  last  session,  which,  therefore,  demands 
the  attention  of  the  practitioner.  Our  readers  are 
aware  that  the  act  has  created  a  Board  of  Charity  Com- 
missioners, with  a  secretary  and  two  inspectors,  with 
powers  for  them  to  inquire  into  the  condition  and  ma- 
nagement of  charities,  and  to  require  accounts  of  charity 
funds  from  the  trustees  thereof.  The  powers  of  the 
board  are  very  extensive,  and  they  may  certify  to  the 
Attorney-General  that  legal  proceedings  ought  to  be 
taken,  who  may  institute  such  proceedings  in  the 
Court  of  Chancery ;  or  in  the  chambers  of  a  judge  of 
that,  court,  or  in  a  district,  court  of  bankruptcy  or 
county  court.  There  are,  of  course,  a  variety  of  other 
provisions  in  the  act. 

Since  the  passing  of  the  above  act,  several  works 
have  appeared,  professing  to  explain  its  provisions, 
and  among  this  number  is  Mr.  Tudor's  volume,  which 
has  the  further  recommendation  of  having  been  only 
recently  issued,  and  containing  incorporated  both  the 
statute  and  the  various  orders,  regulations,  and  in- 
structions issued  since  the  passing  of  the  act.  It 
must  not,  however,  be  supposed  from  what  we  have 
just  stated,  that  Mr.  Tudors  volume  is  confined  to  the 
act  and  orders,  &c,  for,  on  the  contrary,  a  large  por- 
tion is  occupied  with  a  very  carefully  prepared  sum- 
mary of  the  law  of  charities  generally.  However,  a 
short  statement  of  the  contents  of  the  volume  will  best 
enable  our  readers  to  form  a  notion  of  the  extent  of 
Mr.  Tudor's  labours.  The  volume  is  divided  into 
three  parts.  Under  part  I.  there  are  nine  chapters, 
headed  as  follows : — I,  as  to  what  constitutes  a  cha- 
ritable trust,  and  what  may  be  its  objects ;  2,  what 
constitutes  superstitious,  as  contra-distinguished  from 
charitable  uses ;  3,  what  regulations  the  policy  of  the 
law  prescribes  for  the  validity  of  gifts  to  charitable 
uses,;  4,  the  jurisdiction  over  charitable  trusts;  5, 
the  mode  of  procedure  in  cases  of  charitable  trusts, 
both  according  to  the  old  practice  and  under  the 
Charitable  Trusts  Act,  1853 ;  6,  the  construction  of 
gifts  to  charities,  and  the  administration  of  their 
funds;  7,  the  powers  and  duties  of  trustees  of  charities, 
and  the  extent  of  remedy  in  cases  of  breaches  of  trust 
committed  by  them;  8,  appointment  and  removal  of 
trustees,  schoolmasters,  and  other  persona  connected 
with  charities;  9,  fiscal  regulations  as  to  property 
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given  to  charities.  Part  II.  contains  the  new  act,  the 
orders  of  court,  schedules  of  forms,  general  minutes, 
regulations  and  instructions  of  the  Charity  Board,  with 
an  appendix  thereto.  Part  III.  contains  ten  forms  of 
schemes  for  various  kinds  of  charities.  In  an  appendix 
to  the  work  Mr.  Tudor  has  given  the  act  for  improving 
the  condition  and  extending  the  benefit  of  grammar 
schools,  sects.  6  to  15  of  the  Lands  Clauses  Consoli- 
dation Act,  sect.  122  of  9  &  10  Vict.  c  95,  and 
schedule  D  thereto,  showing  the  mode  of  calculating 
court  fees  under  the  sixteenth  order  of  March,  1854. 

Our  space  will  not  permit  the  giving  of  extracts 
from  the  work  j  but  we  can  assure  our  readers  that 
we  have,  on  examination,  found  it  to  be  very  well  exe- 
cuted, and  we  cannot  doubt  that  Mr.  Tudor's  labours 
will  be  of  great  assistance  to  practitioners  having  any- 
thing to  do  with  charities ;  and  that  it  will  be  found  to 
be  a  very  readable  work,  and  such  as  students  anxious 
to  obtain  trustworthy  information  on  charities  may 
peruse  with  much  profit.  The  work  is  also  very 
neatly  got  up,  and,  all  things  considered,  the  price  is 
moderate.         ^ 

LAW   REPORTS. 


Amidst  the  prodigious  bewilderments,  what  crudity, 
what  contradiction,  what  darkness,  what  irxeconcile- 
able  jargon,  judgments  without  facts,  rulings  without 
reason,  decisions  without  principle,  ride  our  case- 
saddled  judicatures  through  the  nedges  and  ditches 
of  rational  boundaries,  and  into  the  ruts  and  kennels 
of  an  impracticable  route ;  chained  to  death  and  obso- 
lete precedent,  and  clogged  by  absurdities  which  have 
been  consecrated  from  use,  the  decisions  of  our  judges 
are  hampered  and  paralysed,  which,  without  such  ab- 
surd restraints,  would  develope  scientific  principle, 
and  keep  pace  with  the  enlarged  reason  of  the  day. 
What  a  sad  mockery  it  is  to  hear  the  bench  declare 
that  '  such  a  case  is  absurd  and  shocking,  but,  how- 
ever, it  is  now  law,  and  therefore  must  rule  and  deter- 
mine the  matter,  for  we  must  be  bound  by  precedent.* 
Principle,  reason,  learning,  consistency— all,  every- 
thing— must  give  way  and  be  crushed  under  the 
ironed  tread  of  this  tyrannical  thing,  precedent." 


In  order  to  show  that  we  have  not  at  all 
rated  the  evils  arising  out  of  the  vast  number  of 
ports,  we  present  the  following  extract  from  Mr. 
Wharton's  little  work.    We  may  state  that,  however 
extravagant  the  style  and  description  may  at  first 
appear,  yet,  in  point  of  fact,  it  is  impossible  to  ex- 
aggerate the  evils  arising  from  the  indiscriminate  pub- 
lication of  the  decisions  of  the  judges.    The  profes- 
sion, generally,  however,  and  not  the  "  reporters," 
are  really  to  blame.    Without  support,  these  nume- 
rous reports  would  not  continue  weekly  to  pour  out 
their  masses  of  crude  matter.  "  But  while  the  rapidity 
with  which  Acts  of  Parliament  increase  and  swell  the 
statute  book  is  great,  the  despatch  with  which  reports 
augment,  and  pile  up  tome  upon  tome,  is  greater. 
Happy  the  man  with  a  memory  that  can  retain  even  a 
tithe  of  the  restless  changes ;  lucky  he  who  possesses 
the  patience  to  wade  through  the  chaotic  neap,  to 
learn  the  new  gloss,  and  to  unlearn  the  superseded 
comment.     Hitherto,    indeed,  the    comparisons    of 
celerity  have   been    the  disengaged  rock  from  the 
mountain  peak,    the  winged  arrow,  the    swallow's 
flight,  the  rushing  wind,  the  lightning's  blaze,  the 
thought-flash,  or  the  less  poetical  allusion  to  an  ex- 
press train,  or  the  electric  wire ;  but  they  must  all, 
all  yield  to  the  more  truthful  and  striking  simile  of 
fast  things,  conveyed  by  the  hey  1  presto  t  publication 
of  law  reports  1    Their  amazing  number  ought  to  be 
checked.    The  judges  ought  to  resolve  upon  some- 
thing to  curb  the  gigantic  accumulation,  and  restrain 
the  preference  of  the  technical  to  the  philosophic. 
No  report  ought  to  be  accepted  as  an  authority  unless 
it  has  had  the  sanction  of  the  court  that  decided  it. 
Human  nature  has  long  since  been  unequal  to  the 
task  of  coping  with  and  mastering  the  reports.    The 
supreme  judges  are  in  perpetual  apprehension  lest 
their  judgment  founded  upon  principle  be  at  variance 
with    some  reported   decision   contained   either    in 
auarto  or  octavo,  or  even  in  a  monthly  or  hebdoma- 
dal publication.    Precedent,  unauthorised  precedent, 
is  the  tyrant  of  the  judicial  intellect  of  the  country* 


LEADING  CASES. 


PARTITION.—  Will  a  power  to  **U  authorise  a 
a  partition  F—AbeU  v.  Heatkcote— McQueen  v.  Fat" 
ouhar—Att.-Gen.  v.  Hamilton— Brassey  v.  Chalmers, 
16  Beav.  223.— The  point  involved  in  these  cases  is, 
whether  a  power  to  trustees  to  sell  will  authorise  a 
partition,  and  though  the  prevailing  opinion  was  that 
the  power  to  sell  did  not  authorise  a  partition,  yet  the 
point  could  scarcely  be  said  to  be  settled  beyond  dis- 
pute. The  earlier  of  the  above  cases  turned  upon  the 
question,  whether  a  power  to  sell  and  exchange  would 
authorise  a  partition,  and  the. general  opinion  was  that 
the  power  to  exchange,  though  carrying  the  master  a 
little  beyond  a  mere  power  to  sell,  did  not  authorise  a 
partition.  Thus  Sir  Edward  Sugden,  in  his  last  edi- 
tion of  the  Treatise  on  Powers  (v.  2,  pp.  479—481), 
says :  "  It  is  clear  that  a  power  to  make  a  partition  of 
an  estate  will  not  authorise  a  sale  or  exchange  of  it ; 
but  it  has  frequently  been  a  question  amongst  convey- 
ancers, whether  the  usual  power  of  sale  and  exchange 
does  not  authorise  a  partition,  and  several  partitions 
have  been  made  by  force  of  such  powers  under  the 
direction  of  men  of  eminence."  He  then  refers  to  the 
cases  of  Abel  v.  Heathcote,  and  McQueen  v.  Farmihar, 
noticed  hereafter,  and  adds  that  Lord  Eldon,  without 
infringing  on  the  case  of  Abel  v.  Heathcote,  deter- 
mined that  a  power  of  sale  simply  does  not  authorise 
a  partition,  "  whatever  a  power  of  exchange  may  do. 
Until  the  question  shall  receive  a  further  decision,  it 
can  scarcely  be  considered  clear  that  a  power  to*  ex- 
change will  authorise  a  partition/9  We  may  add,  that 
a  partition  and  an  exchange  are  well-known  modes  of 
assurance,  perfectly  distinct  from  each  other,  each 
having  its  own  rules.  It  is  conceded  on  all  hands, 
that  a  power  to  make  a  partition  would  not  warrant 
an  exchange.  On  a  partition,  each  has  his  own  land, 
though  he  acquires  a  different  interest  in  it ;  but  on 
an  exchange  the  land  is  parted  with  altogether,  and 
new  lands  acquired;  they  approximate  to  each  other, 
and  have  some  things  in  common,  but  they  are  not  the 
same.  The  rules  applicable  to  the  one  do  not  apply 
to  the  other.  However,  we  are  chiefly  concerned  with 
the  point,  as  to  whether  a  power  of  sale  will  authorise 
a  partition,  and  have  only  mentioned  the  question  as 
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to  the  exchange,  because  it  is  mixed  up  with  the 
former  in  the  cases  about  to  be  mentioned.  The  ease 
of  Abell  v.  Heathcote  (4  Bro.  C.  C.  278 ;  2  Ves.,  iun., 
98)  is  usually  cited  as  an  authority  m  support  of  the 
proposition  that  under  a  power  to  sell  a  partition  may 
oe  made.  The  words  ox  the  power  there  were  "  to 
make  sale  of  and  convey,  surrender  and  assure,  or 
convey  in  exchange  for  or  in  lieu  of  other  manors, 
lands,  or  hereditaments,  all  or  any  of  the  said  free- 
hold and  copyhold  lands,  &c.,  thereby  granted  for  the 
best  price,  &c,  in  money,  or  for  suet  other  equivalent 
in  manors,  lands,  or  hereditaments,  $c."  The  Lord 
Commissioner  Eyre  expressed  an  opinion  that  under 
the  word  "  sell  *  a  partition  might  be  made ;  the 
two  other  Lords  Commissioners  rested  more  upon 
the  words  "  convey. for  an  equivalent."  The  com- 
missioners were  however  so  very  doubtful,  that 
they  recommended  another  argument.  The  case  of 
McQueen  v.  Farquhar  (11  Yes.  467)  decides  that 
a  power  of  sale  is  not  well  executed  by  a  parti- 
tion. Lord  Eldon,  in  that  case,  after  referring  to 
Abell  v.  Heathcote,  said :  "  I  doubt  whether  the  lan- 
puage  I  hear  and  have  read,  that  a  power  of  exchange 
is  well  executed  by  a  partition,  is  authorised  by  any- 
thing in  that  decision.  *  *  I  am  not  surprised 
that  the  Lords  Commissioners  had  considerable  doubts 
upon  it ;  and  I  should  rather  have  said,  upon  that 
ease,  that  a  partition  was  a  conveyance  for  such  other 
equivalent  m  lands,  according  to  the  deed,  '  as  the 
trustee  should  think  proper/  than  put  it  upon  the 
ground  that  a  power  of  exchanging  authorised  an 
exchange  by  partition.  Certainly,  receiving  the  en- 
tirety instead  of  a  moiety  does  not  appear  like  re- 
ceiving'such  other  equivalent  in  lands.  But  I  am 
not  called  upon  to  decide  whether  a  power  of  exchange 
can  be  well  executed  by  a  partition — a  point  which,,  if 
it  had  been  decided  by  that  case,  I  would  not  disturb/9 
In  the  case  of  Att.-Gen.  v.  Hamilton  (1  Madd.  Rep. 
214),  a  power  was  given  to  trustees  "  to  sell,  and  ab- 
solutely dispose  of,  or  convey,  in  exchange  for  other 
lands,  the  moiety  of  the  hereditaments  settled. 
The  question,  in  this  case,  arose  upon  a  motion  seek- 
ing a  declaration  that  this  power  so  clearly  enabled 
the  trustees  alone  to  make  partition,  as  to  render  it 
unnecessary  to  make  the.  infant  cestuis  que  trust  par: 
ties  to  the  conveyance.  But  the  court  did  not  agree 
with  this,  considering  that  the  point  was  doubtful 
enough  to  justify  the  requirement  that  the  cestuis 
que  trust  should  be  parties,  but  no  decision  on  the 
point  itself  was  given,  though  undoubtedly  it  ap- 
peared to  be  the  inclination  or  the  judge's  mind  that 
apower  to  exchange  would  not  authorise  a  partition. 
The  most  recent  case  in  which  this  matter  nas  been 
discussed  is  Brassey  v.  Chalmers  (16  Beav.  223). 
There  a  power  was  given  to  the  trustees  to  "  sell  and 
dispose  of"  the  testator's  real  estate,  and  to  give 
receipts,  and  the  Master  of  the  Rolls  decided  that 
such  power  did  not  authorise  a  partition.  His 
Honour,  in  his  judgment,  said:  "The  power  of 
making  partition,  though  not  expressly  given,  may, 
it  is  contended,  be  said  to  arise  by  implication.  It  is 
said  that  the  power '  to  sell  and  dispose  of  the  property 
'at  their  discretion'  includes  any  species  of  disposi- 
tion required  for  the  legitimate  management  of  the 
estate,  and  for  the  benefit  of  the  persons  interested 
therein,  and  that  it  must  therefore  include  a  parti- 


tion before  sale,  in  order  to  enable  them  to  sell  in- 
such  a  manner  aas  may  be  beneficial  to  the  cestuis 
que  trust.  It  is  further  argued  that  this  direction  in 
the  will  is  not  to  be  treated  as  a  bare  power  to  sell, 
which  the  court  must  construe  strictly,  but  as  a  trust, 
which  the  court  might,  and  ought  to  construe  liberally. 
But  I  am  of  opinion  that  I  cannot  import  a  power  of 
partition  into  this  will,  and  that  such  a  power  is  not 
implied  or  contained  in  the  words  I  have  read.  Not- 
withstanding some  doubts  which  have  been  raised  at 
to  the  effect  of  the  decisions  on  this  subject,  and  not- 
withstanding the  case  of  Abell  vy  Heathcote  (S  Ves. 
jun.  98),  before  Lord  Loughborough,  I  consider  this 
point  to  be  really  determined  by  the  case  of  McQueen 
v.  Farquhar  (11  Ves.  467),  and  that  of  Att.-Gen.  v. 
Hamilton  (1  Madd.  214).  In  McQueen  v.  Farquhar, 
Lord  Eldon,  both  during  the^rgument,  and  still  more 
emphatically  in  the  judgment,  which  was  given  after 
consideration,  expressed  his  opinion  that  a  power  of 
exchange  did  not  include  or  authorise  partition.  The 
only  point  however  which  he  actually  decided  in  that 
case  was,  that  a  power  of  sale  did  not  authorise  parti- 
tion, and  he  distmguished  the  case  of  Abell  v.  Heath* 
cote  from  the  case  before  him,  and  stated  that  Lord 
Loughborough's  decision  in  that  case  might  be  sup- 
ported by  the  words '  other  equivalent  interest  in  these 
lands/  Whether  this  be  so,  or  not,  it  is  not  import- 
ant for  me  to  inquire ;  I  consider  the  clear  effect  of 
McQueen  v,  Farquhar  to  be  this,  vis.,  that  if  Abell  v. 
Heathcote  should  be  thought  to  sanction  the  doctrine 
either  that  a  power  of  exchange,  or  a  power  of  sale, 
expressed  in  ordinary  terms,  authorises  partition,  that 
doctrine  is  not  to  be  supported,  and  that  it  4s,  in  truth, 
overruled  by,  and  is  inconsistent  with,  the  decision  of 
McQueen  v.  Farquhar.  The  same  point  also  under- 
went discussion  in  the  case  of  Attorney-General  v. 
Hamilton,  where  Sir  Thomas  Plumer  decided  [this  is 
not  exactly  correct]  that  a  power  to  exchange  would 
not  include  or  authorise  partition."  His  Honour  pro- 
ceeded to  observe  that  the  power  to  sell  at  discre- 
tion, followed  by  a  power  to  give  receipts,  was  nothing 
more  than  a  simple  power  of  sale,  that  the  words 
4  to  dispose  thereof '  were  words  of  surplusage,  and 
meant  no  more  than  that  the  trustee  was  to  dispose 
thereof  by  sale,  and  consequently,  that  the  discretion 
given  to  the  trustees  was  confined  to  a  sale,  and  a  dis- 
position by  sale  of  the  property,  and  that  there  was 
no  power  given  thereby  to  make  a  partition,  and  con- 
sequently, that  it  was  not  competent  for  the  trustees 
under  such  a  power  to  enter  into  any  valid  and  binding 
agreement  for  a  partition  without  the  consent  and  au- 
thority of  all  their  cestuis  que  trusts. 

SURETY.— Rights  of— Discharge  by  principal  {the 
creditor)  dealing  with  the  debtor— Surety's  right  to 
securities  held  by  principal—Distinction  between  secu- 
rities at  the  time  qf  and  after  contract  of  suretyship-— 
Delivery  up  to  debtor  by  creditor  of  subsequent  security 
without  surety's  consent — [Newton  ©.  Chorlton,  2 
Drewry,  3331. — This  case  is  one  of  some  importance, 
as  to  the  difficult  subject  of  how  far  the  liability  of  a 
surety  is  affected  by  "the  conduct  of  the  creditor  in 
dealing  with  the  principal  debtor,  without  the  sanction 
or  knowledge  ot  the  surety.  The  specific  question 
which  it  deals  with  is  this :  Will  the  surety  be  dis- 
charged where  the  creditor,  having,  after  the  surety- 
ship, taken  a  security  from  the  debtor,  hands  him 
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back  such  security  without  the  sanction  or  knowledge 
of  the  surety?  The  case  of  Craythorne  v.  Swinburne 
(14  Ves.  160)  establishes  that  the  whole  doctrine  of 
equity  as  to  principal  and  surety,  is  raised  upon  the 
established  principles  of  courts  of  equity ;  not  upon  a 
contract,  except  as  it  may  be  so  represented  upon  the 
implied  knowledge  of  those  principles.  That  case, 
Peering  v.  Wmchelsea  (2  Bos.  and  Pull.  270),  and 
Mayhew  y.  Crickett  (2  Swanst.  185),  also  establish, 
that  a  surety  is  entitled  (as  between  himself  and  the 
creditor)  to  the  benefit  of  any  mortgage  or  other  secu- 
rity held  by  the  creditor,  whether  he  knows  it  is  held 
or  does  not  know  it  is  held  by  him,  at  (he  date  of  the 
contract.  It  is  also  established  (see  Owen  v.  Homan, 
3  Macn.  and  Oord.  373),  that  when  parties  enter  into 
a  contract  of  suretyship  they  agree  that  there  shall  be 
the  utmost  good  faith  between  them,  that  the  situation 
of  the  creditor  and  of  the  principal  debtor  should  be 
perfectly  made  known  to  all  the  sureties,  and  there- 
fore the  creditor  is  considered  to  have  made  known  to 
them,  whether  he  does  so  or  not,  in  fact,  every  secu- 
rity which  he  possesses,  and  the  existing  position  of 
the  parties  at  the  time  the  contract  is  entered  into. 
It  is  settled  by  the  cases  (see  Mayhew  y.  Crickett, 
suprd ;  Capel  v.  Butler,  2  Sim.  and  Stu.  457),  that 
the  surety  has  a  right  at  any  moment  to  every  security 
.  held  by  the  creditor  at  the  date  of  the  contract*  and 
he  is  entitled  to  say  to  the  creditor,  "You  must  always 
hold  yourself  in  a  position  to  be  placed  in  motion,  at 
my  request,  against  the  principal  debtor."  It  is  laid 
down  m  some  cases  (Rees  v.  Berrington,  2  Ves.  jun., 
543),  that  as  a  surety  only 'engages  to  make  good  any 
deficiency,  the  principal  should  not  carry  on  any 
transaction  with  the  debtor  without  the  privity  of  the 
surety,  who  must  necessarily  have  a  concern  m  every 
transaction  with  the  principal  debtor.  But  this  is  too 
broad  a  proposition  (Perfect  v.  Musgravc,  6  Price, 
111;  Eyre  v.  Everett,  2  Russ.  381 ).  The  proper  rule 
is,  that  the  principal  should  not  disturb  the  original 
contract,  and  should  not  vary  any  of  the  rights  that 
existed  at  the  time  that  the  contract  was  entered  into. 
Where  the  principal  takes  a  security  from  his  debtor 
after  the  contract  of  suretyship,  and  afterwards  hands 
it  back,  it  is  said  that  neither  tne  taking  nor  the  giving 
affect  the  rights  of  the  surety  under  his  contract,  and 
notwithstanding  it  is  admitted  that  in  the  case  of  a 
security  though  not  taken  under  the  original  contract, 
if  the  surety  pay  the  creditor,  he  becomes  thereupon 
entitled  to  stand  in  the  shoes  of  the  creditor  and  to 
have  the  benefit  of  every  security  he  then  holds.  But 
this  is  said  to  arise  not  upon  the  equities  under  the 
original  contract,  -but  from  this,  that  the  party  who 
pays  off  any  person  who  holds  a  mortgage  or  other 
security,  is  entitled  to  have  the  benefit  of  all  the  secu- 
rities that  person  so  holds  in  respect  of  that  debt 
which  he  has  paid  off:  he  has  discharged  the  liability 
for  which  the  security  is  held,  and  he  is  entitled  to 
call  for  an  assignment  from  that  party  of  the  security 
he  so  holds  (see  Mayhew  v.  Crickett,  supra  ;  Wade  v. 
Coope,  2  Sim.  155).  The  result  of  these  cases  is,  that 
the  surety  may  assert  actively  all  his  rights  whenever 
he  pleases,  and  when  he  asserts  them  actively  the  cre- 
ditor will  be  obliged  to  hand  over  to  him,  on  his  paying 
him,  all  the  securities  he  holds  not  disposed  of;  if  they 
are  securities  held  at  the  date  of  the  original  contract, 
he  will  be  entitled  to  them  entirely,  because  it  is  a 


part  of  the  original  contract  that  his  position  shall  not 
be  altered ;  if  they  are  subsequent,  his  right  and  equity 
only  arise  from  the  time  -of  his  putting  himself  in  ac- 
tive motion,  and  not  before.  We  now  come  to  the 
case  which  gave  rise  to  these  preliminary  remarks.  It 
was  this :  A  creditor  whose  debt  was  secured  by  the 
bond  of  the  principal  debtor,  and  a  surety,  took,  after 
the  date  of  the  transaction,  further  security  from  the 
principal  debtor,  and  afterwards  gave  up  that  further 
security.  V.  C.  Kindersley  held,  that  this  did  not  dis- 
charge the  surety,  for  that  a  surety  does  not  place 
himself  in  such  a  position  with  regard  to  the  principal 
debtor,  as  to  enable  him  (the  surety)  to  say  to  the 
creditor,  "  I  have  a  right  to  all  securities,  past,  present, 
or  to  come,  against  the  principal  debtor:  whatever 
securities  you  had  you  held  them  for  my  benefit,  and 

5ou  are  not  to  damage  me  by  dealing. with  them." 
lewton  y.  Chorlton,  2  Drewry,  333. 


DEBATING  SOCIETIES. 


London  Law  Students'  Debating  Society. 

Committee's  Report  to  Annual  Meeting. 
Your  committee,  on  surrendering  into  the  hands  of 
the  society  the  trust  reposed  in  them  during  the  past 

a  report  or  the 


year,  have  much  pleasure  in  i 

proceedings,  and,  it  is  gratifying  to  add,  the  progress 

and  success  of  the  society  during  that  period. 

While  laborious  professional  duties  demand  such 
assiduous  attention  from  most  of  the  members,  it  is 
very  satisfactory  to  find  so  large  a  number  of  law  stu- 
dents continuing  to  devote  time  and  pains  to  the 
objects  of  the  society.  Acknowledgments  are  espe- 
cially due  to  those  members  who  have  outlived  the 
period  of  studentship  and  entered  upon  responsible 
positions,  and  who  yet  have  not  abated  their  interest 
in  the  society.  It  is  further  matter  of  congratulation, 
that  among  the  new  members  there  are  those  who 
manifest  considerable  zeal  and  talent  in  sustaining  the 
debates. 

The  number  of  new  members  elected  during  the 
past  twelvemonthTias  been  36,  and  the  total  number  of 
members  now  on  the  books  is  81,  being  an  increase  of 
17  since  the  last  annual  meeting,  and  a  larger  advance 
than  in  any  previous  year.  The  average  attendance  at 
the  meetings  has  been  25.  A  resolution  has  been 
passed  exempting  members  of  three  years'  standing, 
and  members  of  the  Incorporated  Law  Society,  from 
the  usual  fine  for  absence.  This  has  preserved  on  the 
list  many  old  and  valuable  members,  who  would  other- 
wise have  been  compelled  to  resign ;  and  partially  ac- 
counts for  the  rather  low  proportion  which  the  weekly 
attendance  bears  to  the  total  number  of  members. 

There  have  been  held  during  the  twelvemonth  37 
meetings,  at  which  23  legal  and  8  jurisprudential 
questions  have  been  discussed  and  decided,  two  of  the 
jurisprudential  questions  having  occupied  two  evenings 
each. 

Your  committee  have,  during  the  year,  investigated 
about  100  questions  suggested  to  them  for  discussion, 
from  which  they  have  chosen  35  for  the  monthly 
papers.  The  selection  is  only  made  after  a  careful 
review  of  the  authorities  to  be  found  on  the  point,  and 
a  deliberate  vote  of  a  committee  meeting.    It  appears 
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from  the  record  of  the  votes  that  by  this  means 
scarcely  any  questions  on  which  there  has  not  been 
room  for  serious  doubt  have  been  admitted  into  the 
paper,  inasmuch  as  on  only  six  out  of  the  37  meetings 
of  the  past  year  hare  the  votes  been  unanimous,  while 
on  five  other  evenings  a  decision  has  been  arrived  at 
only  by  the  casting-vote  of  the  chairman.  On  a 
general  average,  the  majority  by  which  the  decisions 
Save  been  carried,  has  borne  to  the  number  of  voters 
a  proportion  of  only  4  to  10. 

The  committee  desire  to  express  their  thanks  to 
those  members  who  have  furnished  them  with  ques- 
tions for  discussion,  and  they  trust  that  members 
generally  will  not  neglect  this  essential  duty. 

The  society  has,  in  the  course  of  the  year,  sustained 
a  loss  in  the  resignation  of  office  by  their  late  secretary, 
who.  for  several  years,  had  most  efficiently  performed 
his  duties.  The  vacancy  was  supplied  by  the  election 
of  Mr.  Bompas,  who  at  present  holds  that  office. 

The  members  have  resolved  to  present  Mr.  Howlett 
with  a  testimonial  of  their  appreciation  of  the  services 
rendered  by  him,  which  will  be  presented  at  the  an- 
nual dinner  on  the  7th  July. 

The  details  of  the  society's  proceedings  have  thus 
been  given.  The  results  effected  by  those  proceedings 
it  is  not  in  the  committee's  power  to  state ;  these  fie 
in  the  improved  powers,  both  of  thought  and  language, 
acquired  by  the  individual  members.  It  is  at  least  an 
agreeable  token  that  law  students  do  not  count  their 
profession  as  an  insipid  drudgery,  but  as  an  interest- 
ing and  agreeable  pursuit,  when  we  find  that  so  many 
.  take  pleasure,  after  the  hours  demanded  by  business 
are  expired,  in  continuing  by  these  legal  debates  their 
professional  studies. 

When  it  is  remembered  that  during  the  last  seven 
years  no  fewer  than  200  members  in  all  have  been 
elected  into  the  society,  it  will  be  granted  that  the 
objects  of  the  society  have  not  been  unappreciated,  nor 
hs  success  confined  or  partial. 

The  treasurer's  account  has  been  audited,  and  shows 
a  balance  of  £41.  12s.  lid. 


MOOT     POINTS. 

A  HINT  ABOUT  MOOT  POINTS. 

Mb.  Editor,— A  moot  point  I  conceive  to  be  a 
question  involving  more  or  less  doubt  as  to  its  real 
meaning  or  legal  construction,  and  is  propounded  in 
your  publication  not  only  for  the  purpose  of  clearing 
up  these  doubts,  but  also  to  induce  legal  students  to 
attain  a  spirit  of  emulation  in  overcoming  difficulties 
which  occur  in  their  respective  practice,  by  dint  of 
research  and  observation.  The  object  is  undoubtedly 
a  very  praiseworthy  one,  and  the  thanks  of  all  students 
ought  to  be  accorded  in  your  favour,  although  I  think 
some  of  the  questions  I  have  already  seen  are  open  to 
comment ;  for  it  is  certainly  defeating  your  object  and 
our  wishes  by  reading  as  a  "moot  point"  a  question, 
which,  by  reference  to  a  book  of  practice,  you  can 
have  decided  in  a  minute  or  two.  Equally  vexatious 
and  objectionable  is  it  to  read  a  question  so  extremely 
vague  that  it  will  bear  all  manner  of  constructions, 
and  the  answer  may  depend  entirely  upon  an  hypothe- 
sis to  be  elucidated  only  by  the  mooter.  Take  for 
instance  a  point  mooted  by  "  W.  H.  B.,"  No.  30,  of 


your  first  number  :  who  can  possibly  answer  that 
question ;  the  rule  laid  down  is  that  where  a  legacy  is 
given  to  a  creditor  equal  to  or  exceeding  the.  amount 
of  the  debt,  it  is  presumed  to  be  in  satisfaction  of  that 
debt.  But  then  it  depends  upon  whether  the  debt 
was  contracted  before  the  will  was  made,  or  whether 
the  legacy  was  absolute  or  contingent,  and  upon  many 
other  circumstances  to  be  gathered  only  from  the  will 
itself.  I  cannot  say  it  is  with  reluctance  I  write,  but 
do  so  knowing  that  you  cannot  contribute  to  our  wants 
unless  we  make  known  to  you  what  those  wants  are. 
If  we  all  put  pur  shoulders  to  the  wheel,  and  assist 
you  and  ourselves  by  contributing,  either  by  question 
or  answer,,  any  particular  points  of  practice  that  may 
occur  in  our  respective  practices,  I  think  we  shall  then 
further  (what  ought,  and  no  doubt  is,  the  desire  of  all) 
the  acquirement  of  professional  knowledge,  which  will 
tend  to  elevate  us  m  our  honourable  profession,  and 
also  make  us  useful  members  "of  society.  I  am,  &c, 
S.  H.  Habbobouoh. 


No.  47.—G*rtMjr« 
B.  makes  his  will  in  1849,  devising  real  estate  to  his 
married  daughter  in  fee.  The  daughter  dies  in  1850, 
leaving  a  husband  and  children  living  at  B.'s  death  in 
1852.  Is  the  husband  entitled  to  his  curtesy  out  of 
the  estates  devised  to  his  deceased  wife  ? 

J.  Beaumont  (Witham). 

No.  48.— Lease— Surrender—  Stamp. 
In  1840  the  Bishop  of  A.  granted  a  lease  to  B.  for 
forty  years,  the  fine  tor  which  was  j£290 ;  and  one  or 
two  small  rents  were  reserved,  but  they  did  not 
amount  to  £20  per  annum.  In  1853  B.  surrendered 
this  lease  to  the  Bishop,  to  enable  him  to  take  a  fresh 
lease.  In  the  new  lease  the  fine  was  jf  180  only,  and 
the  same  rents  as. in  the  old  lease  were  reserved i 
What  stamp  should  have  been  impressed  upon  the 
surrender  or  the  old  lease? 

J.  Bbaumont  (Witham). 

No.  49. — Advowson — Bargain  Sf  Sale—Usee-^Qrant, 
A.  being  seised  in  fee  of  an  advowson,  in  considera- 
tion of  ,£8,000  granted,  bargained,  and  sold,  the  same 
with  the  glebe  lands  to  B.  and  his  heirs,  to  hold  to  B. 
and  his  heirs,  to  the  use  of  C,  his  heirs,  and  assigns 
for  ever.  1st.  Is  this  a  bargain  and  sale  which  re- 
quires to  be  inrolled?  2nd.  If  inrolled,  will  the 
limitation  to  C.  give  him  the  legal  or  merely  an  equit- 
able fee  ?  3rd.  Cannot  the  deed  operate  as  a  grant  at 
common  law  of  the  advowson,  and  as  a  statutory  grant 
under  8  &  9  Vict,  c  10$  of  the  glebe  lands  and  other 
the  appurtenances  of  the  advowson  7  4th.  Would  the 
glebe  lands  have  passed  by  a  grant  of  the  advowson 
with  the  glebe  lands  and  other  appurtenances  by  an 
assurance  executed  before  1st  October,  1845  ? 

J.  Bbaumont  (Witham). 

No.  50.— Will-Half-blood. 
A  testatrix,  by  her  will,  made  since  the  1st  January, 
1838,  gave,  devised, ,  and  bequeathed  all  her  real  and 
personal  estate  and  effects  to  trustees,  their  heirs, 
executors,  administrators,  and  assigns,  upon  trust,  to 
pay  the  rents  and  annual  income  arising  from  the  said 
real  and  personal  estate  to  E.  F.,  the  daughter  of 
A.  B.,  for  her  life,  free  from  marital  control ;  and,  after 
her  decease,  in  trust  for  the  children  of  E.  F.,  as 
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tenants  in  common,  absolutely.  And  in  default  of 
issue  of  £.  F.,  "  in  trust  for  the  brothers  and  sisters 
of  £.  F.j  the  children  of  the  said  A.  B.,  then  born,  or 
thereafter  to  be  born,  in  the  lifetime  of  the  said  £.  F., 
equally  to  be  divided  between  them,  share  and  share 
alike  as  tenants  in  common,  with  cross  limitations,  in 
case  of  the  death  of  any  of  them  under  the  age  of  21 
years  without  leaving  lawful  issue."  The  wife  of 
A.  D.,  the  mother  of  £.  F.,  died  in  the  lifetime  of  tes- 
tatrix and  of  £.  F.,  leaving  several  children ;  A.  B. 
then  intermarried  with  C.  D.,  and  has  a  family  by  his 
second  marriage.  E.  F.  is  dead,  without  issue. 
Queer e:  Whether  the  children  of  the  second  marriage 
will  be  entitled  to  share  with  the  children  of  the  first 
marriage?  M. 

No.  51. — Construction  of  Covenant  to  Insure. 
Is  it  safe,  under  the  ordinary  covenant,  to  insure  in 
"  some  responsible  office  in  London  or  Westminster," 
to  insure  in  the  London  branch  of  an  office  called  the 
"  C.  and  London  Insurance  Company,"  the  main  es- 
tablishment of  which  is  at  C,  a  provincial  town,  but 
which  has  a  London  Chairman,  Board  of  Directors, 
and  Secretary,  and  grants  policies  dated  in  London 
without  reference  to  the  C.  ooard?  £.  J.  H. 

No.  52. — Burglary  —Entry. 
Where  A.,  by  night,  breaks  a  window  in  a  dwelling- 
house  with  an  instrument,  which  enters,  but  not  part 
of  his  body,  is  this  a  sufficient  entry  to  support  an 
indictment  for  burglary?  The  mooter  conceives  not, 
and  that  to  support  such  an  indictment  some  part  of 
the  body  must  necessarily  enter.  T.  Lumlby. 

No.  53.— ToU— Local  Preacher. 
£.  H.,  a  local  preacher  in  the  Primitive  Methodist 
connexion,  is  by  nis  plan  (that  being  the  method  of 
appointment  adopted  in  that  connexion)  frequently 
appointed  to  preach  at  certain  places  at  a  distance 
from  home  on  a  Sunday,  and  therefore  has  to  go 
through  either  one  or  two  toll-gates  with  his  horse 
and  gig.    Can  he  be  compelled  to  pay  toll  ? 

A.  H.  Morton  (Louth). 


ANSWERS  TO  MOOT  POINTS. 


No.  28.— Signature  to  Bend  (ante,  p.  27). 

I  am  of  opinion  with  Mr.  Ellis,  that  the  law,  strictly 
speaking,  does  not  require  a  bond  to  be  signed;  though, 
of  course,  sealing  and  delivery  in  the  presence  of  wit- 
nesses is  absolutely  necessary  to  its  validity.  For 
authorities  I  beg  to  refer  Mr.  E.  to  Wilde's  Supple- 
ment to  Barton,  Article  Bond,  note  1,  from  which  I 
quote  the  following : — "  Less  strictness  is  said  to  be 
required  in  forming  an  obligation  than  any  other  deed 
—there  being  only  two  things  requisite,  viz.,  parties,  and 
a  sum  in  which  one  party  is  bound — any  instrument, 
therefore,  properly  sealed  and  delivered,  which  appears 
on  the  face  of  it  to  have  been  intended  to  take  effect 
as  a-  bond  will  be  construed  as  such.  Cromwell  v. 
Gransden,  1  Lord  Raym.  335."  By  note  5,  it  appears 
that  "  if  a  bond  have  no  date,  or  if  the  date  inserted 
be  false,  yet  if  it  be  sealed  and  delivered  it  will  be 
good,  as  the  obligee  may  show  the  time  of  the  execu- 
tion if  omitted,  or  if  the  one  it  contains  be  impossible. 


Cromwell  v.  Gransden,  1  Lord  Raym.  335 ;  5  Mod. 
282,  8.C  In  Hayes  on  Conveyancing,  p.  199,  n.  11, 
the  appended  extract  may  be  found :  "  Signing  is  not 
essential  to  a  deed  by  either  the  common-  law  or  the 
statute  law,  unless  it  be  considered  that  the  Statute  of 
Frauds,  29  Chas.  2,  c.  3  as.  1  &  3,  requires  deeds  re- 
lating to  land  to  be  signed;  but  see  Shep.  Touch,  by 
Preston,  56,  n.  24,"  J.  G.  W. 

No.  42.— Probate— Bona  NotabiUa  (anti,  p.  56). 

It  would  seem  that  securities  by  bonds,  or  other  tsv 
struments  under  seal,  are  considered  as  bona  noUbilia 
in  the  diocese  in  which  the  securities  themselves  are 
found  (Moore  v.  Moore,  B.  C.  C.  vol.  i.  p.  128 ;  Ro- 
gers' Ecclesiastical  Law,  p.  1058).  Therefore  in  the 
case  put,  if  the  mortgage  deed  was  in  the  diocese  of 
Llandaff  at  the  time  of  the  testator's  death,  the  dio- 
cesan probate  would  be  sufficient  to  enable  the  execu- 
tors ot  A.  B.  to  receive  the  mortgage  debt;  but  before 
they  could  legally  assign  the  term  a  prerogative  pro- 
bate would  be  necessary,  because  a  diocesan  prooate 
only  takes  effect  over  the  personal  estate  of  the  tes- 
tator situate  within  the  diocese  (Lewin  on  Trusts,  p. 
203 ;  Sue.  V.  and  P.  vol.  iii.p.  14).  But  as  regards 
any  leaseholds,  of  which  A.  A  might  have  been  pos- 
sessed at  the  time  of  his  decease  in  trust  for  any  other 
person  or  persons,  these  are  clearly  not  bona  notabilia; 
for  to  constitute  them  such  A.  B.  must  have  had  a 
beneficial  interest  therein  to  the  value  of  jft>  (Wil- 
liams' Law  of  Executors,  vol.  i.  p.  222),  and  it  cannot 
be  said  that  A.  B.  had  any  beneficial  interest  in  thai 
which  he  held  only  as  trustee  for  another.  But  even 
though  not  bona  notabilia,  it  would  seem,  according 
to  the  above-mentioned  authorities,  that  if  the  lands 
comprised  in  the  trust  term  were  situate  in  a  different 
diocese  from  that  in  which  the  trustee  was  domiciled, 
a  prerogative  probate  would  be  necessary  before  the 
term  could  be  legally  transferred.  For  Ecclesiastical 
Courts  take  no  notice  of  trusts  (Lewin  on  Trusts,  p. 
203 ;  Sug.  V.  and  P.  vol.  iii.  p.  14).  T.  B.  W. 

No.  46. — Mortgage — Copyholds— Re-surrender 
(ana,  p.  56). 

R.  W.  has  omitted  to  state  whether  A.,  B ,  and  C, 
or  either  of  them,  were  admitted  to  the  copyhold  pro- 
perty surrendered  to  them  in  trust  for  the  mortgagee. 
First,  B.  and  C.  being  both  dead,  may  be  struck  out 
altogether;  then,  assuming  that  A.  the  surviving  trus- 
tee too*  admitted,  I  am  of  opinion  that  since  he  has 
become  lord  of  the  manor,  his  copyhold  interest  is 
entirely  extinguished  by  the  greater  estate  cast  upon 
him.  He  cannot  therefore  surrender,  but  the  mort- 
gagor has  clearly  an  equity  to  compel  him  to  regrant 
the  property  on  payment  of  the  mortgage  money. 

But,  if  A.  has  not  been  admitted,  it  may  be  con- 
cluded on  the  authority  of  Watkins  on  Cop.  vol.  i. 
p.  355,  and  Scriven  on  Cop.  vol.  i.  p.  651,  that  the 
legal  estate  outstanding  in  the  mortgagor  would  pre- 
vent an  extinguishment  of  the  copyhold  interest  by 
the  accession  of  A.  to  the  seigniory,  and  therefore  if 
this  be  so,  upon  payment  of  the  mortgage  money  to 
the  person  entitled,  and  satisfaction  being  entered  on 
the  court  rolls,  the  mortgagor  would  be  in  the  same 
condition  as  before,  and  no  surrender  would  be  re- 
quired. T.  B.  W. 


THE  LAW  CHRONICLE. 


101 


COMMON  LAW  REMEDIES. 


(Continued  from  page  73  J 

Administrators^  Administrators  generally— When  an 
executor  is  appointed— Powers  of  limited  adminis- 
trators—Who entitled  to  be  appointed  administra- 
tors— By  whom  administration  granted — Mode  and 
time  of  granting  administration — One  administrator 
representing  intestate— Time  of  property  vesting  in 
administrator— Relation  back  in  torts,  contracts, 
leaseholds,  $c— Evidence  of  administration— Ad- 
ministration bond. 

It  is  usual  in  text-books  to  treat  of  the  offices- and 
duties  of  executors  and  administrators  under  one  ge- 
neral head,  but  it  will  be  more  convenient,  as  well  as 
useful,  to  notice  under  the  present  head  such  matters 
as  relate  peculiarly  to  administrators,  leaving  those 
matters  which  are  common  to  executors  and  adminis- 
trators to  be  noticed  under  the  head  of  "  Execu- 
tors." 

As  our  object  is  to  furnish  as  much  information  as 
possible  on  the  various  subjects  treated  of,  we  shall 
enter  into  some  particulars  as  to  the  creation  and  ap- 
pointment of  administrators  not  usually  to  be  found 
in  text-books  on  common  law  learning. 

Administrators  generally.  —  Administrators  derive 
their  power  and  authority  from  the  letters  of  adminis- 
tration granted  to  them  by  a  competent  spiritual  court. 
They  have  no  right  or  interest  in  the  deceased's  effects 
from  any  other  source,  and  ?.  they  meddle  with  them 
before  administration  (alth*u£h  their  right  to  adminis- 
tration be  clear)  they  are  urong  doers,  and  punishable 
accordingly  The  office  of  an  administrator,  like  that 
of  an  executor,  cannot  be  forced  upon  any  one  without 
his  consent ;  but  there  is  this  difference,  that  though 
an  executor  may  by  acting  render  himself  liable  to 
compulsory  probate",  yet  no  person  by  acting  as  a 
personal  representative  can  be  compelled  to  take  out 
administration ;  though  he  may  be  made  liable  as  an 
executor  de  son  tort;  there  is  no  administrator  de  son 
tort. 

Administrators  derive  their  power  from  the  ordinary, 
to  whom  in  ancient  times  the  deceased's  effects  would 
have  belonged,  and  becu  applicable  for  pious  uses. 
They  are  the  delegates  of  such  Ordinary,  whose  right 
of  property  was  derived  in  this  way :  when  persons 
died  without  leaving  any  will,  the  King  was  entitled 
to  their  effects  as  parens  patria,  and  general  trustee 
of  the  kingdom.  This  right  was  in  many  cases  granted 
to  others,  such  as  lords  of  manors,  and  hence  the  right 
which  in  some  manors  is  claimed  of  granting  adminis- 
tration to  the  effects  of  a  tenant  who  dies  intestate 
(see  Bacon's  Abr.  tit.  "  Executors,"  E.  6).  And  as 
they  grant  administration,  so  do  they  grant  probate 
where  the  tenant  leaves  a  will,  for  probate,  it  must  be 
remembered,  is  in  every  case  merely  the  admission  of 
the  party  entitled  to  grant  administration  that  his 
power  is  superseded  by  the  will  produced  and  proved. 
Afterwards  the  Crown  invested  the  bishops  with  the 
property  of  the  deceased,  and  with  them  it  now  re- 
mains, though  in  a  modified  manner.  When  thev  first 
possessed  the  franchise  they  might,  and'of  course  did, 
dispose  of  them  for  pious  uses,  which  uses  having  no 
very  defined  or  enforceable  meaning,  every  holder  did 
as  he  pleased  with  them. 


The  first  check  upon  this  mode  of  administering 
property  was  by  13  Edw.  1,  c.  19,  which  infused  a 
small  portion  of  justice  into  the  generosity  of  the 
former  system.  The  debts  of  the  deceased  were  to  be 
paid  as  far  as  the  goods  would  extend.  To  this  the 
ordinary  was  bound  in  the  same  manner  as  executors 
were  bound.  The  residue  after  debts  still  remained 
as  before,  and  so  continued  till  by  31  Edw.  3,  c.  11, 
the  administration  (so  to  call  it)  of  the  ordinary  was 
transferred  "  to  the  nearest  and  most  lawful  friends  of 
the  deceased,"  and  such  persons,  when  appointed, 
were  put  on  the  same  footing  with  regard  to  suits  and 
accounting  as  executors. 

Thus,  administrators  were  made  the  agents  or  offi- 
cers of  the  ordinary  in  the  distribution  of  the  effects. 
Then  came  the  stat.  21  Hen.  8,  c.  5,  which,  without 
repealing  the  former  8i  \te,  enlarged  the  power  of 
the  ordinary  by  permitting  him  to  grant  administration 
either  to  the  widow  or  the  next  of  kin,  or  to  both  of 
them  at  his  discretion,  and  where  two  or  more  persons 
were  in  the  same  degree  of  kindred  he  might  appoint 
which  he  pleased  (2  fil.  Com.  494). 

Administrators  are,  therefore,  appointed  by  virtue 
of  the  two  statutes  of  Edward  111.  and  Henry  VIII., 
and  are  selected  with  reference  to  those  statutes  in 
manner  shown  hereafter.    * 

Circumstances  under  which  administrators  are  ap- 
pointed,— Administrators  are  appointed  whenever  an 
intestacy  occurs.  •  By  intestacy,  in  its  largest  sense, 
is  meant  a  death  without  testament,  this  instrument 
being,  as  we  have  already  seen,  a  will  appointing  an 
executor.  (Perhaps  the  definition  large  enough  to  in- 
clude intestacy  in  all  its  phases,  is  whmever  no  person 
can  or  will  prove  a  testament.  Wheaever,  therefore, 
no  person  is  executor  of  the  deceased,  an  administrator 
must  be  appointed). 

Two  classes  of  administrators.— There  are  two  divi- 
sions of  administrators,  corresponding  to  a  similar 
division  of  intestacies.  Intestacy  may  be  a  death 
without  leaving  any  will  (which  m  the.  general  and 
common  sense)  or  a  will  is  left  which  does  not  appoint 
an  executor,  or  to  which,  from  various  circumstances, 
there  is  (at  the  time  of  appointing  an  administrator) 
no  executor  capable  of  acting,  or  willing  to  act 

An  administrator  in  the  case  of  a  common  intestacy 
caused  by  dying  without  any  will  is  styled  simply  ad- 
ministrator, but  in  other  cases  his  title  is  qualified 
according  to  his  appointment,  which  may  be  "  admi- 
nistrator with  a  will"  " administrator  de  bonis  non," 
i.e.,  of  the  effects  left  unadministered  by  a  former 
executor  or  administrator,  '*  administrator  during  mi- 
nority," ."  pendente  lite,"  "  durante  absentia,"  and 
some  others  (see  Bacon's  Abr.  tit.  "  Executors,"  B.). 

Administration  simply.— Of  an  intestacy  by  death 
without  any  will  little  need  be  said  beyond  stating  that 
on  the  death  and  absence  of.  will  being  proved  before 
the  ordinary,  he  is  bound  to  grant  letters  of  adminis- 
tration according  to  the  statutes  of  Edward  and  Henry. 
These  administrations  may  be  limited  for  particular 
property  or  purposes,  as  a  term  of  years,  of  which  the 
intestate  was  trustee  (now  nearly  fallen  into'  disuse, 
since  8  &  9  Vic.  c.  112,  "  i.n  Act  to  Render  the  As- 
signment of  Satisfied  Terms  Unnecessary"),  and,  on 
the  same  principle,  of  part  of  the  property  to  onei 
person,  and  the  residue  to  another  (Toller,  106). 

Administrator  with  a  tr*W. — If  a  will  be  left,  but  no 
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executor  is  appointed,  the  ordinary  is  bound  to  grant 
letters  of  administration  to  the  same  person  who  would 
have  been  entitled  to  them  if  no  wul  had  been  left. 
But  if  there  be  some  person  to  whom  the  residue  of 
the  property  is  given,  then  that  person  is  generally 
preferred,  because  of  his  interest  in  the  property,  and 
the  next  of  kin  not  having  any  ( 1 1  Vin.  Ab.  90).  the 
exception  is  in  the  case  of  the  will  of  a  married  woman, 
where  (as  hereafter  shown),  if  no  executor  be  appointed, 
the  husband  is  appointed  administrator  in  preference 
to  any  legatee. 

Administrator  when  an  executor  is  appointed. — If 
there  be  a  will,  and  an  executor  is  appointed,  yet  ad- 
ministration must  be  granted  if  an  intestacy  (taken  in 
its  largest  sense)  happen  from  any  of  these  causes  :— 

1.  If  the  executor  die  in  the  testator's  lifetime 
(Com.  Dig.  Administration,  B.  1). 

2.  If  the  executor  refuse  the  office  (id.),  or  if  all  of 
several  executors  refuse.  The  refusal  of  an  executor 
in  the  ecclesiastical  court  is  unavailing  in  the  courts 
of  law,  if  he  have  previously  acted  in  the  administra- 
tion of  the  testators  property ;  a  fact  into  which  the 
ecclesiastical  court  cannot  inquire,  though,  if  the  party 
makes  his  renunciation  in  person,  an  oath  is  required 
from  him  that  he  has  not  administered ;  which,  how- 
ever, if  he  appear  by  proxy,  is  dispensed  with  (Toller, 
44).  Wherever,  therefore,,  observes  Mr.  Burton  (Com- 
pend.  pi.  968),  letters  of  administration  are  granted 
upon  the  refusal  of  a  sole  executor,  or  of  all  of  several 
executors,  there  is  some  danger  of  their  being  void. 
However,  it  has  been  decided  in  Ireland,  that  although 
an  executor  who  has  once  acted  by  meddling  with  the 
assets,  cannot  by  subsequent  renunciation  on  the  grant 
of  administration  to  another,  be  divested  of  the  liability 
of  an  executor;  yet  if,  when  required  to  prove  the 
will  and  administer,  he  refuses  to  do  so,  the  ecclesias- 
tical court  may  commit  the  administration  to  another, 
who  will,  so  long  as  the  grant  continues,  be  to  all  in- 
tents and  purposes  a  lawful  administrator,  whose  lawful 
acts  shall  remain  valid  and  effectual  though  the  grant 
of  administration  be  afterwards  revoked  (Howlett  v. 
Lambert,  2  Irish  Eq.  Rep.  261). 

3.  If  the  executor  accept  the  office,  but  die  before 
probate.  Let  it  be  remembered  that  in  these  three 
instances,  though  the  executor  should  have  nominated 
his  executor,  the  latter  would  not  represent  the  ori- 
ginal testator.  There  must  be  an  administration,  not 
merely,  as  in  the  case  next  mentioned,  de  bonis  non, 
but  an  immediate  one,  to  the  original  testator,  because 
the  executor  died  ante  onus  executionis  testamenti  super 
se  susceptum,  which  is  the  foundation  the  spiritual 
courts  proceed  upon  (3  Bac,  Abr.  tit.  "  Executors," 
B.  2,  p.  441,  7th  edit.). 

4.  If  the  executor  prove  the  will,  but  himself  dies 
intestate  under  any  circumstances  which  require  an 
administrator  for  nis  (the  executor's)  effects.  This 
is  called  an  administration  de  bonis  non  administratis, 
and  not  as  in  the  other  three  instances  cum  testamento 
annexo  generally  (Burt.  Comp.  pi.  966,  967). 

In  all  these  cases  the  administration  is  absolute,  and 
give*  full  power  to  the  administrator  equal  to  that  of 
a  simple  administrator  but  the  distribution  is  accord- 
ing to  the  will. 

Limited  administration. — In  the  following  cases,  ad- 
miiiistrations,  limited  according  to  the  circumstances, 


are  granted,  and  have  temporary  existence,  and  give 
qualified  powers  :— 

1.  If  the  executor  appointed  be  not  born  (Off.  Exe- 
cutor, 307). 

2.  If  he  be  not  ascertainable  as  the  executor  of  B., 
and  B.  is  alive  (Com.  Dig.  Administration,  B.  1),  or 
the 'survivor  of  B.  and  C,  who  are  both  living. 

3.  If  the  executor  be  an  infant  (under  seven),  or  a 
minor,  above  seven,  and  under  twenty-one.  (These  are 
terms  applied  by  spiritual  courts  to  a  person  under 
twenty-one).  There  is  a  distinction  between  them,  for 
a  minor  can  appoint  his  guardian,  who  shall  have  ad- 
ministration, but  an  infant  cannot  do  so.  There  is 
more  correctness  in  dividing  nonage  by  "  infant"  and 
"minor,"  than  in  the  common  law  which  styles  all 
infants,  till  twenty-one ;  but  if  one  executor  only  be 
an  infant,  the  adults  can  take  probate,  and  adminis- 
tration is  not  necessary  for  the  infant  (38  Geo.  3, 
c.  87,  s.  6;  3  Atk.  604;  Selw.  N.P.  p.  788,  11th 
edit.). 

4.  If  the  executor  be  appointed  to  act  from  a  future 
time,  or  on  a  condition  not  performed,  or  on  an  event 
which  has  not  happened,  or  on  a  condition  subsequent, 
which  is  not  performed  (Swin.  pt  4,  s.  6). 

5.  If  the  sole  executor  be  or  become  idiot  or  lunatic. 
If  there  is  a  co-executor  of  sound  mind  he  will  be  en- 
titled to  probate.  To  deprive  a  person  named  executor 
in  a  will  of  his  right  to  probate  on  the  ground  of  his 
incapacity,  the  disability  must  be  clearly  established 
by  evidence  (Evans  v.  lyler,  14  Jurist,  47). 

6.  If  the  executor  be  absent  abroad.  By  38  Geo.  3, 
c.  87,  s.  1,  if  after  twelve  calendar  months  from  the 
death,  the  executor  to  whom  probate  has  been  granted 
shall  be  out  of  the  jurisdiction,  administration  may  be 
granted  to  any  creditor,  next  of  kin,  or  legatee,  upon 
an  application  by  affidavit. 

In  all  these  cases  administration  is  granted,  limited 
to  the  time  when  an  executor  shall  exist  who  is  capa- 
ble of  performing  the  office,  and  does  actually  take 
out  probate,  where  probate  has  not  been  previously 
obtained. 

Disability  of  next  of  kin. — Besides  the  above  cases 
of  limited  administration  arising  where  an  executor 
is  nominated,  there  is  also  a  limited  administration 
where  the  next  of  kin  entitled  to  administration  is 
under  disability.  Where  this  disability  is  infancy,  the 
administration  always  did  continue  until  the  infant 
attained  twenty-one  and  did  not,  like  that  granted  in 
the  case  of  the  infancy  of  an  executor  determine  (prior 
to  the  38  Geo.  3,  c.  87)  on  the  latter  attaining  seven- 
teen (Com.  Dig.  tit.  "  Administration,  F.j  2  Watford's 
Actions,  1536). 

Powers  of  limited  administrators. — As  in  general 
„  the  rights  and  duties  of  executors  and  administrators 
are  similar,  and  may  without  impropriety  be  discussed 
together,  it  will  be  convenient  that  the  lesser  and 
limited  rights  and  duties  of  administrators  created  for 
a  special  purpose  should  be  here  pointed  out. 

First,  as  to  their  privileges.  They  are  entitled  to 
retain  for  any  debt  due  to  themselves ;  the  reason  for 
such  retention  applying  equally  to  them  as  to  any 
other  administrator  or  executor — they  cannot  sue 
themselves  (Com.  Dig.  Administration,  F.).  Also,  the 
administration  is  a  suspension  of  any  remedy  against 
such  administrator  for  any  debt  due  from  him  to  the 
deceased,  but  only  during  the  continuance  of  the  ad- 
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ministration,  and  ibis  is  only  the  case  at  law,  for  in 
equity  the  administrator  is  charged  with  his  debt. 

Limited  administrators  may  receive  and  pay  debts 
like  other  representatives,  and  may  also  sue  and  be 
sued  in  the  same  manner,  but  the  proceedings  will 
abate  with  the  termination  of  the  administrator's 
power*  (Toller,  405),  Administration  granted  during 
minority  is  the  most  limited  kind.  If  granted  gene- 
rally during  the  infancy,  leases  may  be  made  (6  Coke, 
676),  but  such  leases  will  not  be  valid  longer  than 
during  the  minority  (Toller,  405).  If  the  administra- 
tion be  not  general,  but  restricted,  as  ad  usum  et  com- 
modum  infantis,  such*  administrator  is  incapable  of 
making  leases  (6  Coke,  67).  Also,  such  an  adminis- 
trator cannot  sell  any  of  the  goods  of  the  deceased, 
unless  it  be  of  necessity  for  payment  of  debts;  or  be- 
cause they  are  bona  peritura.  Nor  if  the  infant  be  an 
executor  can  the  administrator  assent  to  a  legacy  un- 
less there  be  assets  to  pay  debts,  and  generally  he 
cannot  do  anything  to  the  infant's  prejudice,  for  the 
office  is  for  the  good  of  the  infant,  and  not  for  his 
injury  (5  Coke,  29  b).  For  this  reason  a  release  of  a 
debt  by-  the  administrator  is  not  good  unless  the 
amount  be  received  (1  Roll.  Ab.  910).  Here  a  dis- 
tinction may  be  noticed  between  an  administrator 
appointed  by  the  ordinary  during  the  executor's  in- 
fancy and  a  person  appointed  by  the  testator  -for  the 
same  purpose.  Thus,  if  an  infant  be  appointed  exe- 
cutor, ana  C.  be  named  as  executor  or  administrator 
during  his  minority,  yet  C.  in  absolute  executor  for  the 
time,  and  has  no  restriction  (Com.  Dig.  Administra- 
tion, F.). 

Administration  during  infancy  has  of  course  a  defi- 
nite term  beyond  which  it  cannot  last,  though  it  may 
determine  earlier  by  the  death  of  the  infant.  Hence, 
in  some  measure,  the  restriction  of  the  administrator's 
power.  But  limited  administrators  of  other  kinds  are 
of  uncertain  extent,  and  cannot  be  bounded  by  any 
exact  term,  as  if  granted  during  idiocy,  lunacy,  and 
other  cases,  where  the  happening  of  an  uncertain 
event  will  put  an  end  to  the  administration.  Tn  such 
cases  (with  the  exception  presently  noticed)  the  power 
of  the  administrator  is  absolute,  and  not  affected  by 
the  possible  termination  of  it. 

The  exception  seems  to  be  administrators  durante 
absentia,  who  by  the  act  creating  them,  38  Geo.  3, 
c.  87,  s.  7.  have  the  -same  powers  as  administrators 
during  infancy.  So,  also,  administrators  pendente  lite 
(Toller,  407). 

Of  the  termination  of  the  office  of  limited  adminis- 
trator.— Such  administrations  as  are  granted  during 
the  imbecility  of  the  executor  or  next  of 'kin,  as  before 
mentioned,  will  cease  upon  such  executor  or  next  of 
kin  becoming  of  ability,  so  as  that  probate  or  adminis- 
tration could  have  been  granted  to  them  if  originally 
of  ability,  or  (if  probate  or  administration  were  granted 
them)  if  they  are  able  to  resume  the  office,  or  they 
die. 

With  regard  to  the  case  of  several  infants  being  exe- 
cutors or  next  of  kin,  the  administration  will  cease  on 
one  of  them  attaining  twenty-one  (Toller,  1 02).  And 
the  marriage  of  a  female  infant  with  an  adult  will  not 
put  an  end  to  the  administration.  Nor  will  the  death 
of  some  or  one  of  several  infants  affect  the  adminis 


tration  (Com.  Dig.  Administration,  F.),  though,  in  fdie  before  taking  out  administration,  or  before  the 


Brudeners  case  (5  Coke's  Rep.  9  a),  it  is  said  to  have 


been  resolved  that  if  administration  be  granted  <  l  mi  ng 
the  minority  of  four  infants,  and  one  of  the  ini'mits 
dies,  this  determined  the  administration,  "  in  regard 
it  cannot  be  said  there  are  four  infants  when  one 
of  them  is  dead."  However,  in  Jones  v.  Strafford  (3 
P.  Will.  78,  88),  L.  C.  King  and  C.  J.  Raymond  held 
contrary  to  the  above  resolution,  that  if  administration 
should  be  granted  during  the  minority  of  four  infants, 
one  of  whom  should  die  before  he  comes  to  age,  this 
would  not  determine  the  administration ;  for  the  living 
infants  would  not  be  of  age,  and  the  other  dying 
during  his  infancy,  and  not  being  in  esse,  would  be  as 
out  of  the  case. 

Administration  durante  absentia. — In  an  action  by 
a  person  to  whom  administration  is  granted  during  the 
absence  of  the  executor  in  parts  beyond  the  seas,  such 
absence  ought  to  be  alleged  in  the  declaration  (Slater 
y.  May,  2  Ld.  Raym.  1071).  The  authority  of  such 
an  administrator  does  not  become  actually  void  upon 
the  death  of  the  executor,  but  only  voidable,  that  is, 
by  the  appointment  of  a  new  representative  (Taynton 
v.  Hannay,  3  Bos.  and  Pull.  26;  7  Ves.  460).  The 
appointment  above  spoken  of  is  a  statutable  one'  but 
where  a  common  law  administration  is  granted  to  one 
as  the  attorney,  and  for  the  benefit  of  an  absent  exe- 
cutor, named  in  a  will,  he,  and  not  the  executor,  is 
the  legal  personal  representative  of  the  testator,  and 
he  continues  to  be  so  during  the  life  of  the  executor, 
or,  at  all  events,  until  he  himself  takes  out  probate ; 
but,  in  such  a  case,  the  grant,  ipso  facto,  ceases  on 
the  death  of  the  executor  (Suwerkropp  v.  Day,  8 
Adol.  and  £11.  624). 

Whoare  entitled  to  be  appointed  administrators. — The 
statute  of  Edward  III.  directed  the  ordinary  to  commit 
the  administration  to  the  nearest  and  most  lawful 
friends  of  the  deceased,  and  the  subsequent  statute  of 
Henry  VIII.  empowered  the  ordinary  to  grant  admi- 
nistration to  the  widow  or  next  of  km,  or  to  both,  at 
his  discretion. 

To  wife's  effects.— Next  and  most  lawful  friends 
mean  the  next  of  blood  not  under  disability  (9  Co. 
39).  Administration  of  the  husband's  effects  may  be 
granted  to  the  wife  by  the  express  terms  of  the  statute 
of  Henry ;  but  administration  of  the  wife's  effects, 
though  not  expressly  directed  to  be  granted  to  the 
husband  by  either  statute,  yet  by  the  construction  put 
upon  the  words  "  next  and  most  lawful  friend,"  the 
ordinary  is  bound  to  grant  to  the  husband  alone,  and 
there  is'no  election  in  the  ordinary  to  grant  it  to  him 
or  another  (Com.  Dig.  Administration,  1>.  6),  even 
though  the  marriage  was  voidable,  though  not  if  void 
or  nullified  before  her  death  (Elliott  v.  Gurr,  2  Phill. 
1969).  The  right  of  the  husband  is  paramount,  and 
even  where  he  takes  no  interest  under  a  will  made  by 
his  wife,  without  appointing  an  executor,  administra- 
tion will  be  granted  to  him  in  preference  to  the 
legatee  (Salmon  v.  Hays,  4  Ilagg.  382;  Re  Dawson, 
13  Jur.  10S4).  If  the  wife  name  an  executor,  probate 
of  the  will  must  be  granted  to  such  executor,  but 
limited  to  the  property  passing  by  such  will,  unless 
the  husband  will  consent  to  a  general  probate  being 
granted  to  such  executor,  for  the  husband  is  entitled' 
to  letters  of  administration  in  respect  of  property  not 
covered  by  the  will  (Toller,  68,  86).    If  the  hus'band 


duty  is  finished,  the  next  of  kin  of  the  wife,  and  not 


104 


THE  LAW  CHRONICLE. 


of  the  husband,  are  entitled  to  administration.  The 
administrator  is,  however,  a  trustee  for  the  husband's 
representative  (Humfrey  v.  Bullin,  I  Atk.  458). 
*  Wife. — The  ordinary  is  to  grant  administration  to 
the  wife  or  next  of  kin,  and  be  may  grant  to  either  or 
both  at  his  discretion,  and  may  commit  part  to  the 
wife  and  the  residue  to  the  next  of  kin  (Com.  Dig. 
Administration,  B.  6). 

Nesrt  of  kin.— After  the  wife,  or,  jointly  with  her, 
the  next  of  kin  have  the  preference.  These  are  of 
two  kinds,  lineal  and  collateral. 

Lineal. — Kindred  of  this  denomination  comprehend 
those  from  whom  the  deceased  descended,  and  also 
those  who  are  descended  from  him  in  a  direct  line. 
It  therefore  embraces  both  the  ascending  line,  as 
father,  grandfather,  great  grandfather,  and  so  up- 
wards, and  the  descending  line,  as  son,  grandson,  great 
grandson,  and  so  downwards.  The  degrees  indicating 
the  relationship  in  the  ascending  and  descending  lines 
are  by  numbers,  commencing  from  the  deceased  in 
each  line  :— 
Ascending.  Degree.        Descending. 

Father     ....    1st      •    •    Son 

Grandfather      .    ,    2nd     .    .    Grandson 

Greatgrandfather.    3rd     .    .    Great  grandson. 

As  nearness  of  kin  gives  preference  to  the  claim  for 
administration  it  is  material  to  define  them  correctly, 
although  it  is  mainly  in  estimating  the  degrees  and 
the  collateral  kindred  that  any  difficulty  occurs.  A 
father  and  son  of  the  deceased  are  each  related  in  the 
first  degree,  but  the  son  has  the  preference.  So 
also  with  the  other  degrees  in  this  line  (2  Blackst. 
Com.  604). 

If  the  deceased  left  no  father  or  male  ancestors, 
then  the  mother,  and,  semble,  her  ancestors,  will  have 
the  right  to  administration  after  t  .e  descending  line  is 
exhausted  (Toller,  90). 

Bastard. — If  the  deceased  were  a  bastard,  and  left 
no  wife  or  child,  it  is  said  that  the  ordinary  could  for- 
merly seize  his  goods  for  pious  use,  but  that  now  the 
sovereign  is  entitled  to  them  as  ultimas  heeres,  who  ge- 
nerally transfers  the  claim,  after  retention  of  a  tenth 
or  other  part,  to  such  person  whom  the  Crown*  may 
think  proper  to  favour  as  the  friend  of  the  deceased 
(2  Bl.  Com. ;  Toller,  107).  The  foundation  of  this  is 
that  the  bastard  is,  as  the  old  books  state,  nullius 
filius,  but  we  think  this  expression  had  its  origin  in 
times  when  property  nearly  always  descended  from  the 
father,  and  when-  it  was  almost  unheard  of,  and  not 
contemplated,  that  the  mother  of  a  bastard  would  die 
seised  of  land  or  property.  The  claim  as  heir  or  next 
of  kin  being  generally  only  valuable  by  tracing  through 
a  mate  (which  a  bastard  could  never  do)  gave  rise,  as 
we  think,  to  the  saving  that  he  was  nullius  filius, 
and  which,  limiting  it  to  the  object  generally  in  view, 
namely,  claiming  property  of  a  male,  was  not  very 
incorrect.  But  there  seems  no  ^Tound  for  saying  that 
a  female  is  not  of  kin  to  her  bastard,  or  that  a  bas- 
tard cannot  trace  through  his  mother.  The  doubt  as 
to  his  male  parent  never  can  similarly  exist  as  to  his 
mother.  The  kinship  certainly  exists  as  to  her,  as  if 
there  had  been  a  marriage,  anil  it  would  be  somewhat 
absurd  that  the  law  should  hold  that  a  bastard  had 
no  mother,  because  the  father  was  not  legally  ascer- 
tainable. 

Where  a  limitation  was  to  the  i»*ue  of  a  female, 


it  was  held  that  a  bastard  would  take  because  he  ac- 
quired the  denomination  of  issue  by  being  born  of  her 
(Noy,  35).  So,  although  a  man  could  not  covenant 
to  stand  seised  to  the  use  of  his  bastard  (6  Co<  77)  % 
yet  a  woman  might  give  lands  to  her  bastard  in  frank- 
marriage  (which  required  the  relationship  of  parent), 
because  he  was  of  the  blood  of  the  mother,  although 
he  had  no  father  but  by  reputation  (Dyer,  374  ;  And. 
79;  Noy,  35).  (See,  however,  "  Hubback  on 
Evidence  of  Succession  to  Real  and  Personal  Pro- 
perty," p.  236.) 

Collateral  kindred.— These  are  the  relations  of  the 
deceased  descended  from  an  ancestor  common  to  both 
them  and  the  intestate,  yet  are  not  directly  descended 
from  him,  nor  does  he  directly  descend  from  them. 
Thus,  the  brothers  or  sisters  of  any  ancestor  of  the 
deceased  and  their  descendants  are  the  collateral  kin- 
dred of  the  intestate,  viz.,  his  brother,  uncle,  great 
uncle,  and  so  on,  and  their  descendants,  as  nephew, 
nephew's  son,  cousin  german,  and  his  son,  great  uncle's 
son,  and  his  son,  or  second  cousin.  The  reckoning 
of  the  degrees  in  from  the  deceased  up  to  the  ancestor 
from  whom  the  claimant  and  the  deceased  descended. 
Thus,  the  uncle  is  of  the  third  degree;  for  to  the  father 
of  the  deceased  is  one  degree,  to  the  grandfather 
(who  is  the  common  ancestor)  is  two  degrees,  and 
his  son,  the  uncle,  is  three  degrees. 

In  determining  who  of  the  next  of  kin  are  entitled 
to  administration,  the  lineal  descending  line  must  be 
first  resorted  to,  and  then  the  ascending  line,  and,  lastly, 
the  collateral  line,  of  which  line  brothers  precede 
grandfathers,  though  both  of  the  second  degree;  and 
of  other  collaterals  in  the  same  degree,  the  ordi- 
nary makes  his  selection.  The  law  of  primogeniture 
is  not  regarded,  and  all  brothers  and  sisters  are  equally 
entitled.  So  the  half  blood  are  admitted  equally 
with  the  whole  blood,  a  brother  of  the  half  blood,  ex- 
cluding an  uncle  of  the  whole  blood ;  and  a  sister  of 
the  half  blood  may  be  constituted  administrator, 
though  there  be  a  brother  of  the  whole  blood  (Toller, 
90,91). 

The  priorities  as  to  administration  are  shown  by 
the  following  table  :— 

1.  Children  and  their  descendants. 

2.  Father  and  his  ancestors. 

3.  Mother  and  her  ancestors. 

4.  Brothers  and  sisters. 

5.  Uncles  and  aunts,  nephews  and  nieces. 

6.  Great  uncles  and  great  aunts,  cousins  german, 
and  nephew's  sons  and  daughters. 

.  Thus,  before  any  class  subsequent  to  the  first  can 
receive  administration,  all  of  the  preceding  class  must 
be  cited  to  claim  or  refuse.  The  ordinary  may  select 
several  of  the  class  entitled  to  administration  in  the 
same  degree,  or  he  may  appoint  all  or  one  only;  but 
the  practice  of  ecclesiastical  courts  is  not  to  grant  ad- 
ministration to  more  than  four  persons  (9  Bythewood, 
3rd  edit.  565). 

Feme  covert  next  of  kin. — ft  a  married  woman  be 
entitled  to  and  require  administration,  her  husband 
must  assent,  because  an  administrator  not  having  that 
confidence  of  the  deceased  which  is  shown  by  the 
appointment  of  an  executor,  must  enter  into  a  bond 
for  the  due  administration  of  the  effects.  This  a  feme 
covert  cannot  effectually  do,  but  her  husband  may, 
and  then  she  will  be  appointed  administratrix.    If  the 
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husband  be  abroad,  or  otherwise  incompetent  to  exe- 
cute the  bond,  a  stranger  may  be  bondsman  in  his 
stead.  The  grant  is  always  to  the  wife  alone,  and  if 
she  be  a  minor  she  may  elect  her  husband  to  take  ad- 
ministration during  her  minority  (Toller,  92).  If  she 
refuse  administration,  the  husband  cannot  procure  ad- 
ministration either  to  himself  or  her  (Com.  Dig. 
Administration,  D.). 

Incapacities  of  next  of  kin  and  others. — The  inca- 
pacities of  next  of  kin  and  others  to  act  as  adminis- 
trators are  more  numerous  than  disabilities  of  persons 
appointed  executors.  A  testator  having  the  full  con- 
trol over  his  property,  and  being  able  to  bestow  it  on 
whom  he  pleased,  may  also  appoint  whom  he  pleases 
to  make  distribution,  and  the  law  respects  his  choice, 
and  will  not  set  his  executor  aside  for  anything  short 
of  complete  inability  to  act.  But  the  appointment  of 
administrators  being  by  the  act  of  the  law  solely,  care 
is  endeavoured  to  be  taken  that  the  person  appointed 
is  such  a  one  as  the  deceased  himself  (exercising  pru- 
dence in  the  appointment)  would  have  nominated  to 
the  office,  or.could  have  no  valid  objection  to. 

Thus,  no  one  can  be  appointed  administrator  who 
is  a  felon,  an  outlaw,  a  prisoner,  abroad,  a  bankrupt, 
insolvent,  or  in  very  poor  circumstances  (Toller,  93 — 
102).  Alienage  is  not  an  objection,  unless  the  party 
be  an  enemy  without  the  King's  protection,  and  an 
alien  even  of  the  half  blood  may  be  appointed 
(Toller,  94). 

Continued  representation.—STh&re  is  strictly  no  de- 
volution of  the  representation  by  administrators  or 
executors  of  administrators.  When  once  an  abso- 
lute administration  is  granted  and  ceases,  a  new  ad- 
ministration must  always  be  granted  to  such  persons 
who  would  originally  have  been  entitled  but  for  the 
existence  of  the  former  administrator.  The  adminis- 
trator of  a  deceased  person  is  merely  the  officer  of  the 
ordinary,  in  whom  the  deceased  has  not  reposed  any 
trust  or  confidence,  and  therefore  on  the  death  of 
such  administrator,  it  results  back  to  the  ordinary 
to  appoint  another,  and  it  is  not  necessary  to  inquire, 
as  in  the  case  of  an  executor  dying,  whether  the  ad- 
ministrator has  left  a  will  and  appointed  an  executor, 
for  whether  the  administrator  die  testate  or  not,  the 
next  of  kin  of  the  original  deceased  are  entitled  to  a 
new  grant  of  administration.  In  fact,  an  adminis- 
trator s  office  terminates  with  his  life ;  and  therefore 
upon  the  death  of  a  sole  or  surviving  administrator,  if 
anything  remains  to  be  done,  an  administrator  de  bonis 
non  administratis  must  be  appointed.  The  letters 
granted  to  him  recite  the  grant  to  the  original  ad- 
ministrator, and  are  evidence  of  it  (Catherwood  v. 
Chabaud,  1  Barn*  and  Cres.  150;  Burton's  Comp.  pi. 
970).  The  only  approach  to  continuance  of  represen- 
tation is  where  the  deceased  administrator  was  either 
residuary  legatee  or  sole  next  of  kin,  in  which  cases 
'Such  legatee  or  sole  next  of  kin  is  constituted  a  new 
propositus,  and  administration  must  be  granted  to  his 
representative,  whether  executor  or  administrator,  in 
preference  to  the  next  of  kin  of  the  deceased.  But 
in  fliese  cases,  as  will  be  hereafter  shown,  the  means 
is  by  new  letters  of  administration,  and  not  as  in  the 
case  of  executors  under  the  original  probate. 

Of  administration  to  strangers  in  blood. — Strangers 
sometimes  exclude  the  next  of  kin.  As  where  there 
is  a  will,  and  a  residuary  legatee  is  appointed,  ad- 


ministration will  be  granted  to  him  in  preference  to 
the  next  of  kin,  because  the  legatee  has  the  greater 
interest  in  the  distribution,  and  there  is  no  presump- 
tion that  the  testator  would  have  committed  the  exe- 
cutorship to  such  kin  had  he  named  an  executor  (11 
Vin.  Ab.  90).  For  this  reason,  though  the  probability 
of  there  being  any  residue  is  slight,  or  the  improba- 
bility great,  the  residuary  legatee  is  entitled,  and  of 
several  legatees  the  ordinary  may  select  one  or  some, 
or  appoint  all  (Com.  Dig.  Administration,  B.  f>). 

If  the  legatee  die,  administration  shall  be  granted  to 
his  representative  rather  than  to  the  next  of  kin  of 
the  testator,  for  the  exclusion  of  them  on  the  ground 
of  no  interest  still  applies,  and  the  grant  will  be  to 
such  legatee's  representative,  whether  the  legatee  had 
taken  out  such  administration  or  not,  for  his  interest 
in  the  property  was  vested,  and  goes  to  his  repre- 
sentative ( roller,  116;  Com.  Dig.  Administration, 
B.6). 

The  application  of  the  same  principle  of  interest  in 
the  property  will  entitle  the 'executor  or  administrator 
of  a  sole  next  of  kin  to  administration  in  preference 
to  the  next  of  kin  of  the*  deceased  (11  Vin.  Ab.  88). 

A  legatee  may  obtain  administration  where  an  exe- 
cutor is  abroad,  as  shown  ante  p.  102. 

Creditors.— If  the  next  of  kin  refuse,  administration 
may  be  granted  to  a  person  interested  in  the  distri- 
bution of  the  effects,  as  a  creditor.  Such  appoint- 
ment is  rather  by  custom  than  express  law,  and  is 
only  made  upon  a  citation  for  the  next  of  kin  in  spe- 
cial, and  all  others  in' general,  to  accept  or  refuse 
letters  of  administration,  or  to  show  cause  why  the 
creditor  claiming  should  not  have  administration.  A 
creditor  may  be  bound  to  pay  all  creditors  of  equal 
degree  with  him,  without  preference  of  his  own  debt, 
for  the  grant  is  not  by  express  law,  and  the  ordinary 
may  impose  a  condition  (Toller,  106). 

So  if  probate  have  been  granted,  and  the  executor 
be  abroad,  a  creditor  may  obtain  administration  until 
his  return  (see  ante,  p.  102). 

Other  persons. — If  no  person  will  claim  adminis- 
tration, the  ordinary  may  commit  the  collection  of  the 
effects  to  some  person  of  his  own  nomination ;  but  the 
power  of  such  an  administrator  is  very  limited,  for  he 
can  only  collect  and  keep  the  effects  in  bis  own  cus- 
tody, without  being  able  to  sell  them,  or  do  any  other 
acts  than  such  as  are  for  the  benefit  of  those  entitled 
to  the  property  (2  Bl.  Com.  505). 

By  whom  administration  is  granted. — It  would,  in 
strictness,  have  been  more  correct  to  hare  shown  at 
large  under  this  head,  rather  than  under  the  head  of 
probate,  the  different  courts  which,  under  the  differ- 
ent circumstances  of  the  case,  are  entitled  to  grant 
letters  of  administration  of  the  elfccts  of  an  intestate. 
It  is,  in  reality,  the  correct  determination  of  the  power 
to  grant  administration  which  must  decide  where  the 
will  is  to  be  produced  and  proved,  for  probate  of  a 
will  is  nothing  more  than  the  testimony  under  the  seal 
of  the  ordinary,  who,  but  for  the  will,  would  have 
granted  administration,  that  the  power  to  do  so  is 
superseded  by  the  will  proved  before  him.  As,  how- 
ever, intestacy  is  now  the  exception,  and  testacy  almost 
the  rule,  it  has  been  thought  more  convenient  that 
the  event  of  probata  should  be  shown  at  length  under 
that  division  of  the  subject,  in  treating  of  executors. 
Mode  and  time  of  granting  administration. — Letters 
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of  administration  are  not  generally  granted  till  after 
the  expiration  of  fourteen  days  from  the  testator's 
death.  •  An  earlier  grant  must  be  founded  on  some 
special  cause,  as  the  necessity  of  disposing  of  perish- 
able goods  (4  Burn  Ecc.  242). 

The  authority  to  administer  should  be  obtained 
within  six  calendar  months  after  the  death,  or  if 
there  be  any  suit  or  dispute  respecting  the  will  or 
the  right  to  letters  of  administration,  not  ended  within 
four  calendar  months  from  the  death,  then  within  two 
calendar  months  after  the  termination  of  such  suit  or 
dispute.  By  55  Geo.  3,  c  184,  s.  .37,  any  person 
taking  possession  of  and  in  any  manner  administering 
any  part  of  the  personal  estate  and  effects  of  any  per- 
son deceased,  without  obtaining  letters  of  adminis- 
tration within  the  time  above  mentioned,  shall  forfeit 
jf  100,  and  10  per  cent,  on  the  duty  payable  on  letters 
of  administration. 

Administration  duty. — The  duty  payable  upon  letters 
of  administration  is  according  to  the  scale  to  the  Act, 
and  the  mode  of  ascertaining  the  value  of  the  effects 
on  which  duty  is  payable  is  similar  to  that  in  case  of 
a  probate.  Where  there  is  a  will  to  "be  annexed  to  the 
letters  of  administration,  the  duty  is  the  same  as  on  a 
probate. 

One  of  two  administrators  representing  the  intestate. 
—It  is  clearly  established  where  there  are  several  exe- 
cutors that  each  executor  has  the  entire  control  of  the 
personal  estate  of  the  testator,  and  may  release  and  pay 
a  debt,  or  transfer  any  part  of  the  testator's  property, 
without  the  concurrence  of  the  other  executor  (o  Ba- 
con's Abr.  tit.  "  Executors,"  D.l,  p.  453,7th  ed. ;  Selw. 
N.  P.  784, 1  lth  edit.)*    And  there  does  not  appear  to 
be  any  good  reason  why  the  same  rule  should  not 
apply  to  administrators  (Jacomb  v.  Harwood,  2  Ves. 
265 ;   Shepp.  Touchst.  484,  485 ;    Burton's  Comp. 
pi.  958).    In  a  note  to  Selw.  N.  P.  (p.  784, 11th  edit.) 
it  is  said :  "  In  Willand  v.  Fenn,  E„  11  Geo.  2,  B.  R. 
MSS.,  a  question  arose  whether  the  release  of  one  ad- 
ministrator would  bind  his  companion  ?    The  case  was 
argued  in  E.,  1 1  Geo.  2,  B.  R.,  when  the  court,  en- 
tertaining doubts,  directed  a  second  argument.    The 
second  argument  was  heard,  Trin.,  11  &  12  Geo.  2, 
when  Lee,  C.J.,  expressed  a  strong  opinion  in  favour 
of  the  affirmative,  observing  that  it  was  extremely  dif- 
ficult to  form  a  distinction  between  executors  and  ad- 
ministrators upon  any  reasonable  foundation;  and 
that  although  it  had  not  ever  been  determined  at  law, 
that  the  administration  survived,  yet,  having  been  so 
determined  in  equity f  in  Adams  v.  Buckland,  2  Vera. 
614,  cited  2  P.  Wms.  121,  n,  and  by  Lord  Talbot,  in 
the  case  of  Hudson  v.  Hudson,  Cas.  Temp.  Talbot, 
127,  he  thought  those  authorities  were  so  strong  that 
they  ought  not  to  be  departed  from.     The  other 
judges  were  inclined  to  the  same  opinion,  but  as  the 
case  was  new,  and  of  general  consequence,  they  or- 
dered it  to  be  argued  again.    According  to   Sir  J. 
Strange,  M.R.,  in  Jacomb  v.  Harwood,  2  Ves.  267, 
the  case  was  decided  in  the  affirmative  after  the  third 
argument;  but  from  a  MS.  note  in  my  possession,  it 
appears  to  have  been  compromised  before  the  third 
argument  took  place.     In  Mr.  J.  Gundry's  MS.  note, 
13  Gundry,  33,  a,  it  is  said  to  have  been  adjudged  for 
defendant,  that  is,  that  the  release  of  one  adminis- 
trator did  bind  his  companion.    Hudson  v.  Hudson, 
before  Lord  Hardwicke,  will  be  found  in  I  Atk.  460, 


and  in  West's  Reports  from  Lord  Hardwicke's  MSS., 
p.  155.  (See  the  observation  of  Sir  J.  Nichol,  in 
Warwick  v.  Greville,  1  Phulim.  126;  Stanley  v. 
Bernes,  I  Hagg.  Ecc.  R.  222). 

Time  of  property  vesting  in  administrators-Relation 
back  —Actions  in  tort,  and  on  contracts. — It  is  usual  in 
text-books  to  exemplify  the  difference  supposed  to  exist 
between  an  executor  and  an  administrator,  by  stating 
that  as  the  former  derives  his  authority  from  the  will, 
and  the  latter  from  the  ecclesiastical  court  (Burt. 
Comp.  pi.  957),  so  the  property  of  a  deceased  person 
vests  in  his  executor  from  toe  time  of  his  death  (Co. 
Litt.  292,  b;  Woolley  v.  Clarke,  5  Barn,  and  Aid. 
746),  but  in  the  case  of  an  intestacy  the  property  vests 
in  the  administrator  only  from  the  time  of  the  grant 
of  the  letters  of  administration  (Selw.  N.  P.  786, 11th 
edit ;   2  Walford's  Parties  to  Actions,  1526 ;  Bacon's 
Abr.  tit.  "  Executors,"  E.  14).    This  is  a  proposition 
which,  taken  in  its  generality,  is  likely  to  mislead, 
and  we  think  it  may  be  useful  to  put  the  reader  on  his 
guard  against  his  too  ready  assent  to  it.     It  seems, 
however,  to  have  principle  for  its  foundation,  and  we 
are  inclined  to  think  that  it  was  an  old  established 
rule  of  the  common  law,  which  has  been  deviated  from 
in  modern  times,  out  of  a  regard  to  the  inconveniences 
arising  from  a  strict  adherence  to  it.    It  must  be  ad- 
mitted, too,  that  there  are  some  rather  old  authorities 
in  favour  of  a  deviation  from  the  strict  rule,  such  as 
Rolle's  Abridgment  and  Comyn's  Digest,  in  which 
last  work,  tit.  "  Administration,''  B.  10,  it  is  said, 
without  any  distinction  between  the  representatives, 
"  an  executor  or  administrator  has  the  property  of  the 
goods  of  his  testator  or  intestate  vested  in  him  before 
his  actual  possession,"  "  and  therefore  may  have  trover, 
trespass,  ecc,  against  him  who  takes  them  before  he 
has  actual  possession  of  them."      Again,  Comyns, 
speaking  only  of  an  administrator (uf.  7oc.),  "So, though 
administration  be  not  granted  for  a  long  time,  yet 
when  it  is  granted,  it  vests  the  property  in  the  ad- 
ministrator, by  relation,  from  the  time  of  the  death  of 
the  intestate."-    In  accordance  with  these  propositions 
it  is  now  settled  that  trespass  is  maintainable  by  an 
administrator  for  an  injury  done  to  the  goods  of  the 
deceased  between  the  death  of  the  intestate  and  the 
taking  out  of  the  letters  of  administration,  the  letters 
having  relation  back  for  the  purpose  of  protecting  the 
estate  of  the  deceased  (Thorpe  v.  Stallwood,  5  Man. 
and  Gran.  760  s   S.  C.  12  Law  Journ.  N.  S.  C.  P. 
241 ;   7  Jur.  492).    In  order  to  recover  the  goods 
themselves  by  an  action  of  detinue,  it  must  appear  that 
they  have  been  in  the  defendant's  possession  after  the 
grant  of  the  letters  of  administration.     Thus,  where 
a  person  had  died  intestate,  and  the  defendant  and  one 
B.  took  possession  of  the  deceased's  foods,  and  divided 
them  between  themselves,  subsequently  to  which  letters 
of  administration  were  obtained  by  the  plaintiffs,  who 
then  brought  detinue  against  the  defendant  for  the 
goods,  it  was  held  that  the  action  was  not  maintain- 
able as  to  the  goods  which  B.  had  kept,  possession  of, 
as  they  had  not  been  shown  to  have  been  in  the  de- 
fendant's possession  after  the  grant  of  the  letters  of 
administration  (Crossfield  v.  Such,  8  Exch.  Rep.  825 ; 
S.  C.  22  Law  Journ.  N.  S.  Exch.  325). 

The  above  case  of  Thorpe  v.  Stallwood  -clearly  es- 
tablishes that  the  title  of  the  administrator,  though  it 
certainly  does  not  exist  until  the  grant  of  the  adminis- 
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tration  has,  after  such  grant,  relation  back  to  the  time 
of  the  death  of  the  intestate ;  at  least,  so  as  to  enable 
the  administrator  to  maintain  an  action  of  trespass  for 
an  injury  to  the  goods.  So  that  the  administrator  may 
recover  against  a  wrongdoer,  who  has  seized  or  con- 
verted the  goods  of  the  intestate  after  his  death,  in  an 
action  of  trespass  or  even  trover.  But  still  the  ques- 
tion 'was  left  in  doubt  whether  such  relation  took 
effect  for  any  other  purposes,  such  as  actions  on  con- 
tracts, which  are  very  different  from  those  in  tort. 
It  certainly  became  difficult  to  see  why,  if  in  the  in- 
stances of  tort,  the  relation  was  to  be  allowed,  it  was 
not  to  be  allowable  for  an  administrator,  who  repre- 
sents an  intestate,  to  take  the  benefit  of  a  contract 
made  by  an  agent  on  behalf  of  the  deceased  subse- 
quently to  his  death,  so  as  to  sue  on  it.  Accordingly, 
in  the  case  of  Foster  v.  Bates  (12  Mees.  and  Wels. 
226;  S.  C.  7  Jur.  1093)  it  was  held  that  the  letters 
of  administration  have  relation  back  to  the  death  of 
the  intestate,  so  as  to  enable  the  administrator  to  sue 
for  the  price  and  value  of  the  goods  of  the  intestate, 
which  were  sold  and  delivered  by  an  agent  after  his 
death,  .and  prior  to  the  granting  of  administration. 
The  court  said :  "  It  is  clear  that  letters  of  adminis- 
tration, though  not  executed  until  the  actual  grant  of 
administration,  relate  back  to  the  death  of  the  in- 
testate ;  so  that  the  administrator  may  recover  in  tres- 
pass or  trover  against  a  wrongdoer,  who  takes  the 
goods  of  the  intestate  after  his  death,  and  before  the 
grant  of  the  letters  of  administration.  All  the  autho- 
rities on  this  subject  were  considered  by  the  Court  of 
Common  Pleas  in  the  case  of  Thorpe  v.  Stall  wood 
(suprh),  and  some  are  also  to  be  found  in  2  Roll.  Abr. 
tit. "  Trespass  for  Relation."  In  that  case,  the  court 
determined  that  trespass  was  maintainable,  under  the 
circumstances,  by  the  administrator,  the  reason  for 
which  relation  is  given  by  Roll,  C.  J.,  in  Long  v.  Hebb 
(Sty.  341),  that  otherwise  there  would  be  no  remedy 
for  the  wrong  done.  Now,  if  the  relation  is  to  be 
allowed  in  that  case  for  the  benefit  of  an  intestate,  we 
do  not  see  why  it  should  not  be  equally  allowable  for 
an  administrator,  who  represents  an  intestate,  to-  take 
the  benefit  of  a  contract,  so  as  to  sue  upon  it.  The 
giving  the  administrator  a  right  to  sue  on  a  contract 
will  be  more  beneficial  to  the  estate  than  a-rigbt  to 
receive  the  goods  themselves." 

This  decision  has  been  followed  up  in  Welchman  v. 
Sturgis  (13  Qu.  Ben.  Rep.  552;  S.  C.  13  Jur.  388), 
where  it  was  held  that  an  administrator  may  main- 
tab  an  action  for  money  had  and  received  against  a 
party  who  has  received  debts  due  to  the  intestate  after 
the  death  of  the  intestate,  and  before  the  grant  of  ad- 
ministration. Mr.  Just.  Patteson,  after  referring  to 
the  decision  in  Foster  v.  Bates,  as  supporting  the  pro- 
position that  the  grant  of  administration  relates  back 
to  the  time  of  the  death  of  the  intestate,  said :  "  We 
ought  not  to  throw  any  doubt  upon  that  position. 
With  respect  to  the  receipt  of  money  from  debtors 
of  the  intestate,  which  is  a  debt  due  to  the  intes- 
tate, this  case  goes  further  than  Foster  v.  Bates,  be- 
cause no  other  farm  of  actioL  would  He  for  it ;  but 
that  does  not  make  any  real  difference.  The  debt 
being  due  to  the  administratrix  by  relation,  she  may 
affirm  the  act,  and  bring  an  action  for  money,  which, 
in  truth,  by  subsequent  circumstances,  belonged  to 
her." 


After  what  has  been  above  stated,  it  may  be  thought 
that  the  distinction  as  to  the  administrator's  title  not 
relating  back  like  that  of  the  executor,  has  no  exist- 
ence at  all,  but  this  would  be  to  form  an  erroneous 
conclusion.  The  true  proposition  on  this  subject  is 
now  settled  to  be  that  the  doctrine  of  relation  by 
which  the  letters  of  administration  are  held  to  relate 
back  to  acts  done  between  the  death  of  the  intestate 
and  the  taking  out  of  the  letters  of  administration, 
exists  only  in  those  cases  where  the  act  done  is  for 
the  benefit  of  the  estate.  Thus,  where  the  widow  of 
an  intestate  remained  in  the  possession  of  her  hus- 
band's property  for  some  time  after  his  decease,  the 
intestate's  son  not  interfering  in  any  way  with  the 
property,  which  was  seized  under  a  writ  of  fi.  fa.t 
issued  against  the  widow,  and  they  afterwards  took 
out  letters  of  administration,  it  was  held,  first,  that 
there  was  no  evidence  of  the  administrator's  assent  to 
the  widow's  taking  the  property.  Held,  secondly, 
that  if  such  an  assent  could  be  implied,  the  estate  was 
not  bound  by  it,  as  the  act  to  which  the  assent  was 

r'ven  did  not  benefit  the  estate  (Morgan  v.  Thomas, 
Exch.  Rep.  302;    17  Jur.  283;  22  Law  Journ. 
N.  S.  Exch.  152). 

Relation  back  of  administrator's  title  to  leaseholds-* 
Ejectment. — In  Williams  on  Executors  (p.  528,  4th 
edit.)  it  is  said :  "  It  would  seem  that  the  grant  af 
administration  will  have  the  effect  of  vesting  leasehold 
property  in  the  administrator  by  relation,  so  as  to  en- 
able him  to  bring  actions  in  respect  of  that  property, 
for  all  matters  affecting  the  same  subsequent  to  the 
death  of  the  intestate,  and  so  as  to  render  him  liable 
to  account  for  the  rents  and  profits  of  it  from  the 
death  of  the  intestate  "  (citing  judg.  of  Ld.  Ellen- 
borough,  in  Rex  v.  Horsley,  8  East.  410).  So  it  is 
said,  in  Selw.  N.  P.  (pp.  725,  786,  11th  edit.),  that 
in  ejectment  by  on  administrator  the  demise  may  be 
laid  on  a  day  after  the  intestate's  death,  though  before 
administration  granted ;  for  the  administration,  when 
granted,  will  relate  back,  and  show  the  title  to  have 
been  in  the  administrator  from  the  death  of  the  in- 
testate. This  point  was  expressly  decided  accordingly 
by  the  Court  of  Q.  B.  in  Ireland,  after  a  full  consider- 
ation, in  Patten  v.  Patten  (1  Alcock  and  Nap.  493), 
and  C.  J.  Bushe  in  delivering  judgment  regards  this 
decision  ns  reconcileable  with  that  of  Keane  v.  Dee 
(1  Ale.  and  Nap.  426),  in  which  case  it  had  been  held 
that  an  administrator  could  not  justify  a  distress  for 
rent,  accrued  out  of  a  chattel  term  of  the*  intestate 
after  his  deatli,  made  before  the  grant  of  the  adminis- 
tration, on  the  ground  that,  although  letters  of  ad- 
ministration will  operate  by  relation,  to  enable  an  ad- 
ministrator to  recover  a  chattel  property  from  the 
time  of  the  death  of  the  intestate,  yet  it  does  not  (as 
we  shall  presently  show)  effectuate  a  legal  proceeding 
taken  before  administration  granted,  in  order  to  re- 
cover such  property.  See,  however,  adds  Mr.  Just. 
Williams,  in  a  note,  Bacon  v.  Simpson  (3  Mees.  and 
Wels.  87),  in  which  cose  an  administratrix,  before 
she  had  taken  out  administration,  had  contracted  to 
assign  a  term  for  years  of  the  intestate  in  a  leasehold 
house ;  and  Parke,  B.f  was  of  opinion  that  an  allega- 
tion that  she  was  lawfully  possessed  of  the  term  at 
the  time  of  the  making  of  the  contract  could  not  be 
supported.  Indeed,  it  is  said  that  although  an  exe- 
cutor may  assign  a  term  for  years  of  the  testator, 
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before  probate,  yet  ail  assignment  by  an  administrator 
before  letters  seems  to  be  of  no  validity  (3  Prest. 
Abstr.  146). 

Statute  of  Limitation  as  to  leaseholds, — As  another 
illustration  that  an  administrator  derives  bis  rights 
"  from  the  administration  granted  by  the  Ecclesiastical 
Court,  it  may  be  mentioned  that  formerly,  in  the  case 
of  intestacy,  it  was  decided  that  as  to  all  rights  occur- 
ring after  the  death  of  the  intestate,  the  statutes  of 
limitation  only  began  to  run  from  the  grant  of  admi- 
nistration. Hence,  a  right  to  a  chattel  interest  in  lands 
might  have  been  kept  alive,  notwithstanding  adverse 
possession,  to  the  expiration  of  the  term,  however  long, 
and  instances  bad  occurred  of  serious  practical  incon- 
venience from  that  state  of  the  law.  Thus,  in  the  case 
of  Fairclaim  v.  Little  (cited  in  5  Bain,  and  Aid.  214), 
there  was  a  gift  of  a  term  for  years  to  A.  for  life,  re- 
mainder to  B.  for  life,  remainder  to  C,  who  died  in 
1/36,  A.  in  1757,  and  B.  in  1779.  Administration  of 
the  effects  of  C.  was  first  granted  in  1816,  eighty  years 
from  his  death,  and  his  administrator  brought  an  eject- 
ment, and  being  non-suited,  the  court  granted  him  a 
nev.  trial.  However,  now  it  is  provided  by  the  3  &  4 
Will.  4,  c.  27  (see  sec.  6),  that  an  administrator  claim- 
ing the  estate  or  interest  of  the  deceased  person  of 
whose  chattels  he  shall  be  appointed  administrator, 
shall  be  deemed  to  claim  as  if  there  had  been  no  in- 
terval of  time  between  the  death  of  such  deceased 
person  and  the  grant  of  the  letters  of  administration, 
which  abrogates  the  old  rule  that  the  right  of  posses- 
sion was  suspended  by  an  intestacy  and  the  non-exist- 
ence of  an  administrator  at  the  time  when  it  would 
otherwise  have  accrued  (Fairclaim  v.  Little,  5  Barn, 
and  Aid.  214;  Burt.  Comp.  pi.  910;  1  Real.  Prop. 
Rep.  48).  As  regards  executors  the  rule  always  was 
that  the  interval  between  the  death  of  the  testator  and 
the  granting  of  probate  should  be  included  in  reckon- 
ing the  time  of  limitation,  and  this  on  the  ground 
before  mentioned,  viz ,  because  an  execiftor  claims 
under  the  will,  and  not,  as  in  the  case  of  an  adminis- 
trator, under  the  Ecclesiastical  Court  (sec  Rhodes  v. 
Smethurst,  4  Mees.  and  W.  42;  S.C.  2  Jur.  893 ;  on 
error,  6  Mees.  and  W.  351 ;  4  Jur.  893 ;  but  sec  where 

Sarty  died  abroad,  Storey  v.  Fry,  1  You.  and  Coll. 
f.C.  603 ;  S.C.  6  Jur.  1029). 
Administrator  cannot  sue  out  process  be/ore  admi- 
nistration.— As  an  instance  of  the  non- relation  back 
of  letters  of  administration,  it  may  be  mentioned  that 
though  an  executor  may  commence  an  action  (i .  e.  sue 
out  process  and  even  arrest  the  defendant)  before 
proving  the  will,  it  being  sufficient  if  he  has  probate 
in  time  for  his  declaration,  yet  an  administrator  cannot 
do  so,  for  he  must  obtain  letters  of  administration  be- 
fore commencing  an  action  at  law,  for  he  has  no  right 
of  action  until  he  has  obtained  them  (Com.  Dig.  tit. 
"  Administration,"  B.  9;  1  Salk.  303;  Wooldridge  y. 
Bishop,  7  Barn,  and  Cres.  406).  And  an  administrator 
with  the  will  annexed  has  no  more  right,  in  this  respect, 
than  any  other  administrator  (Phillips  v.  Hartley,  3 
Car.  and  Pay.  121).  It  must,  however,  be  added  that 
though  the  above  be  the  rule  at  law  it  is  not  so  in 
equity,  for  it  is  fully  established  that  a  plaintiff  in 
equity  may  tile  a  bill  as  administrator  before  he  has 
taken  out  letters  of  administration,  and  it  will  be 
sufficient  to  have  them  at  the  hearing  (Humphreys 
v,  Humphreys,  3  P.  Will.  350 ;  Comber's  Case,  I 


P.  Will.  768;  1  Daniell's  Chanc.  Pract.  307,  2nd 
edit). 

Proof  that  party  is  administrator. — Before  stating 
the  mode  of  proving  that  a  party  is  administrator,  it 
may  be  noticed  that  by  the  pleading  rules  of  Hil.  T. 
1853,  pi.  5,  in  all  actions  by  and  against  administrators 
(or  executors)  the  character  in  which  the  plaintiff  or 
defendant  is  stated  on  the  record  t-  ue  or  be  sued 
shall -not  in  any  case  be  considered  as  Au  issue,  unless 
specially  denied.  Supposing  the  title  of  administrator 
to  be  in  issue,  and  the  administrator  to  desire  to  prove 
it,  be  can  best  do  so  by  producing  the  letters  of  admi- 
nistration granted  by  the  Ecclesiastical  Court.  But 
this  is  not  absolutely  necessary,  and  a  third  person 
wishing  to  show  the  administration  has  not  the  power 
to  compel  the  production  of  the  original  letters.  It 
is  settled  that  the  administrator  may  give  in  evidence 
a  certificate  or  exemplification  by  the  Ecclesiastical 
Court  of  the  letters,  or  he  or  any  other  person  may 
prove  the  administration  by  causing  the  production 
by  the  proper  officer  of  the  Ecclesiastical  Court  of  the 
original  Book  of  Acts,  directing  the  grant  of  the  letters 
(Elden  y.  Keddell,  8  East,  187).  And  it  has  even 
been  decided  that  an  examined  copy  of  the  act  book 
in  the  registry  of  the  Prerogative  Court  of  Canterbury, 
stating  that  administration  was  granted  to  the  adniU 
nistrator  at  such  a  time,  is  proof  of  his  being  such 
administrator,  without  even  giving  him  notice  to  pro- 
duce the  letters  of  administration  (Davis  v.  Williams, 
13  East,  232 ;  Roscoe's  Evid.  82,  5th  edit. ;  Selw. 
N.P.  815,  11th  edit. ;  as  to  the  copy  of  the  act  book 
being  evidence,  see  Dorrett  v.  Meux,  ante,  p..  15). 
The  usual  course,  however,  where  it  is  sought  to  show 
that  the  party  is  administrator  is  to  give  him  notice  to 
produce  the  letters  (2  Phill.  Evid.  346, 347,  6th  edit.). 
Some  evidence  of  the  identity  of  the  party,  namely, 
that  the  person  described  in  the  letters  as  adminis- 
trator is  the  party  to  the  suit,  is  also  requisite  (2  Will. 
Exors.  1657,  4th  edit.). 

Administration  bond.  —  Occasionally  actions  are 
brought  upon  administration  bonds,  which  in  every 
case  of  an  administration,  whether  in  consequence  of 
total  absence  of  a  will,  or  the  existence  of  one  without 
an  executor,  the  ordinary  requires  from  the  adminis- 
trator, with  two  or  more  sureties  (see  Howley  v.  Knight, 
infra)  conditioned  for  the  performance  of  the  duties 
in  the  following  particulars : —  . 

1.  To  make  and  exhibit  an  inventory  of  the  effects. 

2. 'To  well  and  truly  administer  according  to  law. 

3.  To  make  a  just  and  true  account. 

4.  To  distribute  the  effects  according  to  the  decree 
of  the  Ecclesiastical  Court. 

5.  To  return  the  letters  of  administration  into  the 
Ecclesiastical  Court  if  a  will  appear.  The  bond  is 
preceded  by  the  oath  of  the  person  claiming  adminis- 
tration (in  addition  to  the  oath  as  to  the  value  of  the 
effects)  to  the  effect  that  the  deceased  made  no  will, 
as  far  as  the  party  knows  or  believes,  or,  if  there  be  a 
will,  no  other  than  the  one  exhibited;  that  he  will  truly 
administer  the  goods,  chattels,  and  credits,  by  payine 
the  debts,  as  far  as  the  property  will  extend,  and  the  law 
charges  him;  and  that  he  will  make  and  exhibit  a  true 
and  perfect  inventory  at  the  time  assigned  by  the 
Ecclesiastical  Court,  and  render  a  just  account  of  his 
administration. 

The  penalty  of  the  bond  is  generally  double  the 
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amount  of  which  the  property  is  sworn  under,  and  is 
taken  to  the  metropolitan  or  diocesan  granting  the 
letters. 

Form  of  bond. — The  following  is  the  form  of  a  me- 
tropolitan bond : — 

"  Know  all  men  by  these  presents,  that  we  (admi- 
nistrator) of,  &c.,  and  (sureties)  of,  &c.  are  be- 
come bound  unto  the  [Archbishop  of  Canter- 
bury's title]  in  the  sum  of  j£  ,  of  good 
and  lawful  money  of  Great  Britain,  to  be  paid 
to  the  said  (archbishop),  or  his  certain  attorney, 
executors,  administrators,  or  assigns,  for  which 
payment,  well  and  truly  to  be  made,  we  bind 
ourselves,  and  every  of  us,  for  the  whole,  our 
heirs,  executors,  and  administrators,  firmly  by 
these  presents,  sealed  with  our  seals.    Dated, 
&c." 
The  condition  of  this  obligation  is  such  that  if  the 
above  bounden  (administrator),  the  natural  and  lawful 
(brother),  next  of  kin,  and  administrator  of  all  and 
singular  the  goods,  chattels,  and  credits  of  (deceased), 
late  of,  &c.,  deceased,  do  make  or  cause  to  be  made 
a  true  and  perfect  inventory  of  all  and  singular  the 
goods,  chattels,  and  credits    of  the  said   deceased 
which  have  or  shall  come  to  the.  hands,  possession, 
or  knowledge  of  bim,  the   said  (administrator),  or 
into  the  hands  and  possession  of  any  other  person 
or  persons  for  him,  and  the  same  so  made  do  exhibit 
or  cause  to  be  exhibited  in  the  registry  of  the  Prero- 
gative Court  of  Canterbury,  on  or  before  the  of 
next  ensuing,  and  the  same  goods,  chattels, 
and  credits  of  the  said  deceased  at  the  time  of  his 
death,  which  at  any  time  after  shall  come  to  the  hands 
and  possession  of  the  said  (administrator),  or  into  the 
hands  and  possession  of  any  other  person  or  persons 
for  him,  do  well  and  truly  administer  according  to  law; 
and  further  do  make  or  cause  to  be  made  a  true  and 
just  account  of  his  said  administration  on  or  before 
the                 day  of               ,  and  all  the  rest  and  re- 
sidue of  the  said  goods,  chattels,  and  credits  which 
shall  be  found  remaining  upon  the  said  administrator's 
account  (the  same  being  first  examined  and  allowed 
by  the  judge  or  judges  for  the  time  being  of  the  said 
court),  shall  deliver  and  pay  unto  such  person  or  per- 
sons respectively,  as  the  said  judge  or  judges,  by  his 
or  their  decree  or  sentence,  pursuant  to  the  true  intent 
and  meaning  of  an  Act  of  Parliament  intituled,  "  An 
Act  for  the  Better  Settling  of  Intestates'  Estates/' 
shall  limit  and  appoint,  and  if  it  shall  hereafter  appear 
that  any  last  will  and  testament  was  made  by  the  said 
deceased,  and  the  executor  or  executors  therein  named 
do  exhibit  the  same  in  the  said  court,  making  request 
to  have  it  allowed  and  approved  accordingly,  if  the 
said  (administrator)  being  thereunto  required,  do  ren- 
der and  deliver  the  said  letters  of  administration  (ap- 
probation of  the  said  testament  being  first  had  and 
made)  in  the  said  court,  then  this  obligation  to  be 
void  and  of  none  effect,  or  else  to  remain  in  full  force 
and  virtue." 

Executors  of  archbishop  suing  on  bond.— It  will  be 
seen  that  the  bond  is  given  to  the  archbishop,  his 
"  executors,  administrators,  or  assigns/'  and  not  to 
him  and  his  successors.  The  reason  for  that  is  stated 
in  2  Blackstone's  Com.  p.  431,  viz.,  that  corporations 
sole  do  not  take  chattels  or  choses  in  action  by  suc- 


cession, unless  by  custom.  And  even  if  a  bond  or 
lease  were  made  to  a  bishop  or  other  sole  corporation 
and  his  successors,  his  executors,  in  the  absence  of  a 
custom  to  the  contrary,  would  be  entitled  to  the  same 
and  not  the  successors.  The  same  proposition  is  to 
be  found  in  Co.  Litt.  46  b.  In  accordance  with  these 
and  other  authorities,  it  has  been  decided  that  an  ad- 
ministration bond,  taken  by  the  metropolitan,  accord- 
ing to  the  provisions  of  the  Statute  of  Distributions, 
the  22  and  23  Car.  2,  c.  10,  and  taken  to  the  ordinary 
by  name,  "  his  executors,  administrators,  or  assigns/' 
passes,  on  the  death  of  such  metropolitan,  according 
to  the  above  general  rule  with  regard  to  the  descent 
of  chattels  in  the  hands  of  a  corporation  sole,  to  his 
executor,  and  not  to  his  successor,  and  his  executor  is, 
therefore,  the  proper  party  to  sue  on  such  a  bond 
(Mary  Howley,  executrix,  &c.  v.  Knight,  19  Law 
Journ.  N.S.  Q.B.  3 ;  S.C.  14  Qu.  Ben.  Rep.  240 ; 
14  Jur.  665).  In  the  argument  of  this  case  the  follow- 
ing explanation  was  given  relative  to  the  taking  of 
these  administration  bonds.  "  Before  the  statute  of 
Westminster  2nd  (13  Edw.  1,  st.  1,  c.  19),  the  goods 
of  intestates  vested  absolutely  in  law,  in  the  ordinary, 
whatever  trusts  might  be  supposed  to  be  confided  in 
him.  The  statute  expressly  imposed  certain  trusts,  as 
to  pay  the  debts  of  the  intestate,  but  did  not  touch 
the  legal  title  to  the  goods.  Then  the  st.  31  Edw.  3, 
c.  11,  directed  that  administration  should  be  intrusted 
to  a  certain  class  only  of  the  relations  of  the  intestate ; 
but  it  made  no  alteration  in  the  title  of  the  ordinary 
to  the  goods.  Since  that  statute  the  ordinary  has 
always  taken  what  is  called  an  administration  bond 
from  the  person  to  whom  administration  is  intrusted ; 
and,  so  far  as  research  can  go,  these  bonds  taken  by 
the  ordinary  have  always  been  in  the  present  form. 
It  is  the  natural  form ;  since,  by  interpretation  of  the 
statute  of  Westminster  2nd,  not  only  the  ordinary  but 
his  executors  are  held  liable  for  the  due  distribution 
of  the  goods  in  payment  of  debts  (2  Inst.  397).  The 
stat.  21  Hen.  8,  c.  5,  is  the  first  which  directly  re- 
quires security  to  be  taken  from  the  administrator ; 
but  it  gives  no  form  of  security,  and  so  leaves  the 

Question  of  title  as  before ;  and  then  the  stat.  22  &  23 
Jar.  2,  c.  10,  s.  1,  which  directs  a  particular  form  for 
the  security,  so  directs  only  as  to  the  conditional  and 
not  to  the  obligatory  part  of  the  bond." 

Of  void  and  voidable  administrations. — It  seems  de- 
sirable to  notice  here  the  effect  of  void  and  voidable 
letters  of  administration,  though  it  may  be  stated  that 
the  distinction  between  void  and  voidable  administra- 
tions is  generally  the  same  as  between  void  and  void- 
able probates,  which  will  hereafter  be  noticed. 

Like  probates,  administrations  are  void  if  granted 
by  a  court  not  having  competent  jurisdiction,  as,  for 
example,  by  a  diocesan  court  when  it  should  have 
been  by  the  metropolitan,  or  by  the  metropolitan  of 
one  province  instead  of  by  the  other. 

And  though  the  court  were  of  competent  jurisdic- 
tion, yet  administration  will  be  void  in  these  cases  if 
it  interfere  with  the  rights  of  an  executor  properly 
constituted  and  entitled  to  probate,  for  administration 
cannot  be  legally  granted  where  there  is  an  executor, 
unless  he  refuse.  And  such  is  the  case  even  where 
the  existence  of  the  executor  or  of  the  will  was  un- 
known or  suppressed,  and  the  nullity  is  not  removed 
although  the  executor  after  the  grant  of  the  letters 


Ho 


THE  LAW  CHRONICLE. 


should  come  in  and  refuse  (Com.  Dig.  Administration, 
B.  1 ;  Toller,  120), 

In  the  cases  where  the  grant  of  administration  is 
void,  the  person  taking  such  grant  is,  in  general,  a 
mere  stranger,  and  his  acts  and  dealings  with  the 
effects  are  nullities.  He  had  no  legal  interest  in  the 
goods,  and  can,  therefore,  transfer  none,  and  on  the 
proof  of  a  will,  or  the  grant  of  valid  administration, 
the  acts  and  dealings  of  the  illegal  administrator  are 
altogether  disregarded  (Toller,  128).  But  as  to  debtors 
to  the  estate  who  pay  such  administrator  bond  fide 
upon  the  faith  of  the  administration,  such  payments 
are  good,  if  made  at  any  time  before  the  recall  of  the 
letters  (Allen  v.  Dundas,  3  Term  R.  125;  Woolley 
v.  Clarke,  5  B.  and  Aid.  744;  Exp.  Jolliffe,  10  Jur. 
813). 

Tnosc  administrations  which  are  not  void,  but  void- 
able only,  give  authority  to  the  administrator  equal  to 
that  under  valid  grants  until  recalled  by  judicial  sen- 
tence. But  a  distinction  must  be  noticed  as  to  the 
mode  by  which  they  are  annulled,  which  is  very  im- 
portant. There  are  two  modes,  by  citation  or  by  appeal. 
A  citation  is,  in  effect,  to  countermand  or  revoke  the 
grant,  without  affeoting  the  judicial  act  under  which 
they  issued.  Consequently,  as  the  grant  was  a  judi- 
cial act,  it  warrants  all  transactions  of  the  party  autho- 
rised by  it  until  such  authority  is  withdrawn  (Toller, 
129;  Com.  Dig.  Administration,  B.  10). 

An  appeal,  on  the  other  hand,  is  to  reverse  the  sen- 
tence under  which  the  administration  issued,  and  the 
effect  of  the  reversal  is  to  make  the  grant  a  nullity. 
By  such  reversal  the  administration  is  rendered  void, 
and  all  acts  under  it  are  invalid  to  the  same  extent  as 
is  the  grant  for  any  of  the  reasons  mentioned  under 
void  administrations  (Toller,  129;  Com.  Dig.  Ad- 
ministration, B.  10). 

The  principal  causes  of  voidable  administrations 
are — 

1.  That  it  is  by  the  metropolitan,  and  there  are  not 
bona  notabilia  in  two  provinces,  &c. 

2.  That  the  administrator  is  not  next  of  kin. 

3.  That  the  administration  is  to  a  female  next  of 
kin  and  her  husband,  for  then  it  would  survive  to  him 
a  stranger. 

4.  That  the  husband  has  been  excluded,  and  the 
wife's  next  of  kin  preferred. 

5.  That  it  is  granted  on  an  executor's  refusal,  when, 
in  fact,  he  had  acted. 

6.  That  the  proper  citation  has  not  been  issued. 

7.  That  the  administrator  is  a  stranger  and  not  a 
creditor. 

8.  That  the  administrator  is  or  has  become  a  lunatic 
or  idiot,  or  otherwise  incapable. 

9.  That  the  administrator  was  appointed  during  the 
above  mentioned  incapacities,  which  are  removed. 

10.  That  the  administration  issued  upon  false  alle- 
gations, fraud,  or  misrepresentation  (Com.  Dig.  Ad- 
ministration, B.  8;  Toller,  121). 

Upon  the  repeal  of  the  administration,  a  new  grant 
issues,  and  generally  to  such  person  as  is  legally  en- 
titled to  it,  and  without  regard  to  the  former  grant. 


POWER  OF  APPOINTMENT. 


By  deed  or  writing  —  West  v.  Ray,  23  Law  Tim. 

Rep.  9  :  Buckell  v.  Blenkhom ;  and  Collard  v. 

Sampson, 
In  the  case  of  Buckell  v.  Blenkhom  (5  Hare,  131), 
V.  C.  Wigram  decided  that  a  power  directed  to  be 
executed  by  any  deed  or  writing  under  the  .hand  and 
seal  of  the  donee  was  well  executed  by  a  will  not 
under  seal,  but  executed  in  conformity  with  the  Wills9 
Act.  The  circumstances  were  these :  By  a  'deed  made 
since  the  Wills'  Act,  the  1  Vic.  c.  26,  certain  trust 
funds  were  appointed  to  trustees,  in  trust  for  such 
person  or  persons,  for  such  interest  or  interests,  and 
chargeable  with  such  sum  or  sums  of  money,  and  for 
such  intents  and  purposes,  and  in  such  manner  in  all 
respects  as  the  appointor  should,  by  any  deed  or  deeds, 
writing  or  writings,  with  or  without  power  of  revoca- 
tion and  new  appointment,  to  be  by  her  sealed  and 
delivered  in  the  presence  of,  and  attested  by  one  wit- 
ness or  more,  direct  or  appoint.  The  appointor  after- 
wards made  her  will  (which  was  duly  executed*  and 
attested  according  to  the  Wills'  Act,  but  was  not 
under  seal),  and  thereby  bequeathed  part  of  the  trust 
funds.  Sir  J.  Wigram  held  that  the  will  was  a  writing 
within  the  terms  of  the  power.  His  reasons  for  this 
determination  were,  that  as  the  decisions  prior  to  the 
Wills'  Act  had  determined  that  a  power  to  be  exe- 
cuted by  "  a  writing,"  with  certain  prescribed  solem- 
nities, would  be  executed  by  a  will  with  similar  solem- 
nities, it  would  now  fall  within  sec.  10  of  that  statute 
which  directs  that  a  will,  executed  in  the  prescribed 
form,  should  be  a  valid  execution  of  a  power  of  ap- 
pointment by  will,  notwithstanding  (in  the  words  of 
the  act)  "  it  shall  have  been  expressly-required  that 
a  will  made  in  exercise  of  such  power  should  be  exe- 
cuted with  some  additional  or  other  form  of  execution 
or  solemnity."  This  decision  was  acted  on  (though 
with  reluctance)  by  the  Master  of  the  Rolls,  in  Collard 
v.  Sampson  (22  Law  Journ.  N.S.  Chanc  729;  S.C. 
17  Jur.  641;  overruled,  at  the  instance  of  a  purchaser, 
as  too  doubtful  to  force  the  title  on  him) ;  but  in  the 
case  of  West  v.  Ray  (23  Law  Journ.  N.S.  Chanc 
447 ;  S.C.  Law  Tim.  Rep.  9),  V.  C.  Wood  refused  to 
follow  these  decisions,  though  admitting  that  if  the 
words  had  been  "  by  writing,  testamentary  or  other- 
wise/' the  appointment  might  have  been  held  to  be  a 
valid  one,  and  that  by  the  result  of  his  decision  the 
intention  of  parties  in  many  cases  will  be  defeated. 
We  feel  little  doubt  as  to  the  correctness  of  the  de- 
cision in  this  last  case;  indeed,  previously  thereto, 
we  expressed  our  opinion  that  the  decision  of  Sir  J. 
Wigram.  was  not  satisfactory  (5  L.  S.  M.  382).  A 
correspondent  has,  however,  favoured  us  with  some 
remarks  of  a  novel  character  upon  the  decision  in 
West  v.  Ray,.to  which  we  here  give  insertion,  in  order 
that  it  may  be  seen  what  are  the  objections  to  the 
decision  of  V.  C.  Wood : — 

"  A  point  of  considerable  nicety,  and  upon  which 
there  appears  to  be  some  diversity  of  opinion,  is  in- 
volved in  the  recent  case  of  •  West  v.  Ray,'  which  it 
is  desirable  should  be  finally  settled  one  way  or  the 
other,  as  the  case  is  '  an  every-day  one'  in  practice. 
The  first  question  which  is  to  be  inquired  into  in 
order  rightly  to  understand  the  case,  and  to  solve  or 
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lessen  the  difficulty,  is  (as  in  almost  every  case  that 
arises  on  wills)  as  to  tbe  intention  of  the  testator,  and 
when  that  has  been  discovered,  to  see  if  such  intention 
can  be  carried  into  effect  without  contravening  or  in* 
fringing  any  established  rule  of  law  or  equity. 

"  And,  first,  as  to  the  intention.  A  person  (who,  we 
may  assume)  was  absolutely  entitled  to  leasehold  pro- 
perty, assigns  it  to  trustees,  "  upon  trust  to  assign  the 
same  unto  such  person  and  persons,  and  in  such  man- 
ner, &c,  and  witn  or  without  power  of  revocation,  &c, 
as  the  said  I.  W.  [the  donor]  at  any  time  or  times 
during  the  term  of  his  natural  life,  by  any  deed  or 
deeds,  writing  or  writings,  .under  his  hand  and  seal, 
to  be  attested  by  two  or  more  credible  witnesses,  shall 
direct/  &c»,  of  and  concerning,  &c,  the  property,  re- 
mainder to  certain  persons  therein  mentioned.  This 
power  pnrported  to  be  exercised  by  the  donee  by  a 
will  made  subsequently  to  the  1  Vic.  c.  26,  not 
under  seal,  and  the  question  was,  whether,  under 
the  circumstances,  it  was  a  good  exercise  of  the 
power. 

"  It  would  seem  that  the  donor  did  not  wish  to  part 
with  the  dominion  over  the  property  (which,  indeed, 
is  shown  by  the  fact  of  reserving  the  power),  but 
only  directs  his  trustee  to  hold  till  he  has  made  a 
selection  of  persons  to  be  the  objects  of  his  bounty ; 
and  if  he  shall  neglect  to  name  such,  then  he,  in  effect 
says,  let  A.  and  B.  have  it;  that  is,  A.  and  B.  are  the 
persons  primarily  to  be  benefited  by  having  the  pro- 
perty, unless  he  name  some  other  person  whom  he 
shall  prefer  to  them.  He  subsequently  names  D.,  who 
is  to  become  entitled  after  his  death ;  the  naming  him 
is  an  act  of  preference. 

"  The  inference  to  be  drawn  from  this  is,  that  he 
respects  A,  and  B.,  and  will  give  them  so  and  so,  un- 
less he  meet  with  some  one  else  who  is  more  deserving 
of  his  approbation ;  he  does  meet  with  some  one  else 
and  in  answer  to  the  inquiry  says, '  True,  I  did  respect 
A.  and  B.t  but  I  respect  D.  more,  and  mean  to  transfer 
tbe  benefit  from  them  to  him.'  We  must  pre- suppose 
a  motive  for  the  change  of  the  donee's  opinion. 

"  With  this  intention  having  been  manifested  in  fa- 
vour of  D.,  it  is  immaterial  to  the  donor,  whether  that 
intention  was  carried  out  by  a  deed  or  a  will;  the  time 
when  the  benefit  was  to  commence  would  probably  be 
the  same,  the  thing  to  be  enjoyed  the  same,  and  the 
manner  of  its  enjoyment  and  its  duration  the  same. 
It  will  be  seen  that  the  characters  of  donor  and  donee 
are,  in  the  case  before  us.  incorporated  in  one  person; 
but  possibly  were  we  dealing  with  a  donor  alone,  the 
same  (or  nearly  the  same)  chain  of  reasoning  might 
be  applied,  his  discretion,  his  power,  and  his  pro- 
perty (or,  which  is  the  same,  his  control  over  it) 
being  transferred  to  the  donee.  The  spirit  and  in- 
tention to  be  carried  into  effect  is  this :— I  give  to 
a  trustee  a  horse,  a  bag  of  money,  or  other  chattel, 
and  tell  him  to  deliver  the  animal  or  thing  to  such 
person  or  set  of  persons  as  I  shall  name ;  is  it  ma- 
terial (in  the  absence  of  further  explanation  or  in- 
struction) whether  it  is  taken  by  word  of  mouth,  by 
paper,  or  otherwise  ?  By  either  my  meaning  is  clear, 
and  it  makes  but  little  difference  whether  1  speak  by 
paper  or  parchment,  by  deed  or  by  will.  Thus  much 
for  intention.  The  thing  is  wished  to  be  done,. and  in 
construing  whether  it  is  done  correctly,  the  principal 
object  should  be  kept  clearly  and  unmistakeably  in 


view,  and  when  a  conclusion  can  be  arrived  at  most 
in  accordance  with  the  intention  of  the  testator,  most 
amenable  to  common  sense  and  justice,  and  not 
contrary  to  any  express  provision  of  law,  it  should 
prevail. 

"  Again,  the  deed  creating  the  power,  and  the  will  by 
which  it  was  purported  to  be  exercised,  explain  each 
other,  and  should  be  read  together,  as  the  testator 
might  reasonably  be  allowed  to  be  the  exponent  of 
his  own  language. 

"  As  to  the  statute  it  may  be  said,  the  effect  of  the 
word  "  writing*9  is  not  intended  to  be  narrowed  by 
the  act,  but,  on  the  contrary,  a  construction  at  least 
as  liberal  must  be  applied  to  it,  the  province  of  the 
statute  being  not  to  obstruct  or  lessen,  out  to  facilitate 
and  enlarge  the  exercise  of  powers  by  will ;  and  here 
there  was  no  intention  shown  on  the  face  of  the  deed 
that  the  power  was  only  to  be  exercised  by  deed  inter 
vie os.  The  act  was  intended  to  avoid  the  mistakes 
and  miscarriages  which  so  frequently  arise  by  impo- 
sing so  many  forms  and  solemnities  to  be  observed  in 
exercising  powers  by  will,  and  to.  give  one  fixed,  im- 
moveable, uniform  rule  which,  if  followed,  shall  render, 
the  instrument  valid  and  effectual.  Suppose  a  power 
given  to  a  man  to  be  exercised  by  deed  or  writing,  in 
the  presence  of  and  attested  by  three  or  more  wit- 
nesses.; he  purports  to  exercise  this  power  by  will  in 
the  presence  of  two  witnesses  only :  would  not  this  be 
an  effectual  exercise  of  the  power,  the  requirement  of 
a  third  witness  being  unnecessary  ?  If  so,  why  should 
ndt  the  requirement  of  a  seal  be  dispensed  with  ? 
Again,  the  testator  must  be  presumed  to  be  cognisant 
of  the  law,  and,  consequently,  it  mirht  not  unfairly 
be  assumed  that  he  intended  the  word  seal  to.be  used 
in  reference  to  the  exercise  of  a  power  by  deed  only ; 
or,  if  he  used  the  term  indiscriminately,  he  trusted  to 
those  who  would  adjudicate  upon  the  case  to  interpret 
his  language,  so  that  effect  might  be  given  to  the 
whole  of  his  will  without  doing'  violence  to  the  inten- 
tion manifested  by  it ;  which  would  not  be  the  case 
if  the  fact  of  attaching  a  seal  were  to  be  considered 
necessary  to  an  effectual  exercise  of  the  power,  or  the 
court  would  be  requiring  the  performance  of  an  unne- 
cessary act,  or  rather  be  declining  to  give  the  required 
relief,  because  a  solemuity  which  the  law  has  dispensed 
with  has  not  been  observed. 

"  The  Vice  Chancellor  said,  that  the  court  of  law  had^ 
held  it  necessary  that  every  formality  should  be  com-' 
plied  with,  and  that  upon  two  grounds ;  first,  because 
the  donor  of  the  power  had  declared  how  it  was  to  be 
exercised,  and  secondly,  becaus    appointments  under 

Sowers  were  regarded  as  conditional  limitations  to 
efeat  existing  uses,  and  were  therefore  to  be  strictly 
executed. 

"  But  the  first  of  these  grounds  we  have  endeavoured 
to  show  did  not  exist  in  the  case  before  us,  and  as  to 
the  second,  the  parties  taking  under  the  power  arc  to 
be  preferred  to  those  who  would  take  in  default  of  its 
execution.  So  that,  upon  the  whole,  there  is  some 
ground  to  contend,  both  from  the  intention  of  the 
testator  and  a  fair  and  liberal  interpretation  of  the 
Act  of  Parliament,  that  the  will  in  this  case  was  a 
valid,  reasonable,  and  sufficient  exercise  of  the  power. 

•«  s  •• 
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(Continued  from  page  86.) 

Practice  on  Appeals — Affidavits — Registrars — Ac- 
countant in  Bankruptcy — Official  assignees— Mes- 
sengers. 

PRACTICE  ON  APPEALS. 

Having  noticed  {ante,  p.  84 — 86)  the  course  of  pro- 
ceeding before  the  commissioners  in  the  exercise  of 
their  jurisdiction,  which,  as  already  stated  is  a  primary 
one,  t.e.  one  in  the  first  instance  {ante,  pp.  79,  80),  it 
will  be  proper  now  to  consider  the  practice  on  appeals 
from  their  decisions.  Mention  has  already  been  made 
of  the  Court  of  Appeal  in  Chancery,  as  being  the 
court  to  which  appeals  are  made  from  the  decision  of 
a  commissioner  [ante,  pp.  80,  81),  with  a  further  ap- 
peal to  the  Lords  (antt,  p.  81).  Indeed,  as  already 
stated,  there  was  formerly  an  appeal  from  the  com- 
missioners to  the  Vice- Chancellor  sitting  in  bank- 
ruptcy ;  but  this  appellate  jurisdiction  was  transferred 
by  14  &  15  Vic.  c.  83,  to  the  Lords  Justices,  and  there 
is  no  longer  any  appeal  to  the  Lord  Chancellor,  either 
from  the  commissioners  or  from  the  Lords  Justices 
(sec.  8).  The  Lord  Chancellor,  however,  may  sit 
with  the  Lords  Justices,  and  by  sec.  10  of  the  act 
just  referred  to  an  appeal  is  given  from  the  Lords 
Justices  to  the  House  of  Lords. 

Time  for  appealing. — By  the  12th  sect,  of  the  Con- 
solidation Act  it  is  provided  that,  "  if  no  appeal  shall 
be  entered  within  twenty-one  days  from  the  date  of 
any  decision  or  order  of  the  court  and  be  thereafter 
duly  prosecuted,  every  such  decision  or  order  shall  be 
final ;  and  that  every  appeal  shall  be  subject  to  such 
regulation  in  regard  to  deposit  of  costs,  as  shall  by  any 
general  rule  or  order  to  be  made  in  pursuance  of  this 
act  be  directed."  The  date  of  an  order  from  which 
the  time  of  appeal  begins  to  run  is  when  it  is  signed 
and  delivered  out,  not  when  it  is  pronounced  (exparte 
Heslop,  1  De  Gex,  Macn.  and  Gord.  477).  The 
twenty-one  days  are,  by  the  interpretation  clause,  to 
be  reckoned  exclusive  of  the  first  and  inclusive  of  the 
last.  The  lapse  of  that  period  seems  to  be  an  abso- 
lute bar  to  an  appeal,  even  though  the  proceeding 
complained  of  be  bad  in  point  of  law  (see  exp.  Stubbs, 
3  Deac.  549  ;  exp.  Phipps,  3  M.  D.  ard  De  Gex,  488 ; 
re  West,  3  De  Gex,  Macn.  and  Gord.  198;  S.C.  22 
Law  Journ.  N.S.  Bankr.  71).  But  if  the  proceedings 
be  commenced  by  presenting  the  petition  within  the 
twenty-one  days,  that  will  be  sufficient,  although  it 
may  stand  over  at  the  suggestion  of  the  court  (see 
exp.  Thorred,  3  M.  D.  and  D.  285;  1  Phill.  239; 
exp.  Veysey,  3  M,  D.  and  D.  425).  As,  for  instance, 
where  a  petition  to  annul  a  joint  fiat,  presented  by  one 
of  the  defendants,  stood  over  for  service  on  the  other, 
although  it  was  only  sought  to  annul  the  fiat  as  re- 
garded the  petition  (exp.  Veysey,  supra).  In  exp. 
Lord  (3  De  Gex  and  Smale,  607;  S.C.  13  Jur.  1067), 
leave  was  given  to  amend  the  title  of  the  petition  to 
annul  after  the  expiration  of  twenty-one  days,  and  to 
serve  same  on  the  other  bankrupt,  and  it  was  decided 
that  these  steps  did  not  render  the  amended  petition 
a  nr»w  proceeding  so  as  to  be  precluded  by  the  lapse 
of  the  twenty-one  davs. 

Appeal  to  annul  the  adjudication, — In  the  case  of  a 


petition  or  other  proceedings  to  annul  an  adjudication 
the  time  is  twenty-one  days,  if  the  bankrupt  were 
within  the  United  Kingdom  at  the  time  of  the  adju- 
dication, with  extended  Pfriods  where  he  was  then 
out  of  the  jurisdiction.  This  subject  will  be  noticed 
under  its  proper  head. 

Mode  of  appealing.— The  mode  of  appealing  to  the 
Court  of  Appeal  in  Chancery  is  regulated  by  sec.  14, 
which  provides  that  "  all  appeals  from  motions  or 
orders  of  the  commissioners  shall  be  brought  on  by 
way  of  petition,  motion,  or  special  case,  subject  to  any 
general  rule  or  order  to  be  made  by  the  Lords  Jus- 
tices or  by  the  Lord  Chancellor  relating  to  inch 
appeals." 

Form  of  special  case. — It  is  not  usual  to  have  an 
appeal  by  special  case,  but  if  it  be  adopted,  the  con- 
clusions of  facts  to  be  drawn  from  the  evidence  must 
be  stated,  and  not  merely  the  evidence,  as  the  Court  of 
Appeal  has  no  authority  to  draw  conclusions  from  the 
evidence  (exp.  White,  3  Mont.  Deac.  and  De  Gex,  7; 
exp.  Nash,  13  Jur.  293). 

Deposit  on  appeal — By  rule  29,  "  at  or  before  the 
time  of  entering  an  appeal  against  a  decision  or  order 
of  the  Court  of  Bankruptcy,  the  party  intending  to 
appeal  shall  (in  any  case  not  otherwise  specially  pro- 
vided for)  deposit  with  the  chief  registrar  such  sum, 
not  being  less  than  £\0  and  not  exceeding  jf  40,  as 
the  commissioner  whose  order  or  decision  is  appealed 
from,  or  some  other  commissioner  of  the  same  court, 
shall  direct  to  satisfy,  so  far  as  the  same  may  extend, 
any  costs  that  the  appellant  may  be  ordered  to  pay; 
and  in  the  absence  oi  any  directions  of  a  commissioner 
as  to  the  amount  of  deposit,  the  sum  of  £20  shall  be 
deposited.  If  it  shall  appear  that  there  are  several 
respondents  in  separate  interests  the  commissioner, 
if  he  shall  think  fit,  may  order  a  separate  deposit  as 
to  every  such  respondent." 

Deposit  on  application  to  recall,  fyc.  certificate. — 
Rule  62  provides  for  the  deposit  on  appeals  with  re- 
spect to  certificates.  "  Before  any  application  for  a 
re*»aU  of  a  certificate,  and  before  or  at  the  time  of  en- 
tering any  appeal  against  the  judgment  of  the  Court 
of  Bankruptcy  for  the  allowance  of  a  certificate,  or  for 
the  refusal,  the  withholding,  or  the  class  of  a  certifi- 
cate, or  otherwise  with  respect  to  a  certificate,  the 
creditor  or  assignee  or  bankrupt  intending  to  appeal 
shall  deposit  with  the  chief  registrar  sucn  sum,  not 
being  less  than  j£!0  and  not  exceeding  j£40,  as  the 
commissioner  whose  judgment  is  appealed  from,  or 
some  other  commissioner  of  the  same  court  acting 
for  him,  shall  direct,  in  order  to  satisfy,  so  far  as  the 
same  may  extend,  any  costs  that  the  appellant  may  be 
ordered  to  pay;  and  m  the  absence  of  any  direction  of 
a  commissioner  as  to  the  amount  of  deposit,  the  sum 
of  j£20  shall  be  so  deposited." 

Registrar  in  bankruptcy  attending  the  Court  of 
Appeal.— One  of  the  registrars  of  the  Court  of  Bank- 
ruptcy attends  the  Lords  Justices  on  the  hearing  of 
appeals  in  bankruptcy,  and  all  appeals,  affidavits,  and 
documents  are  to  be  entered  and  filed  in  his  office. 
This  is  bv  virtue  of  sec.  10  of  the  15  &  16  Vic.  c.  77 
{ante,  p.  8),  which  enacts  that  "the  registrar  now  in 
Attendance  upon  the  Lords  Justices  of  the  Court  of 
Appeal  sitting  in  bankruptcy,  shall  continue  to  attend 
their  lordships  in  the  hearing  of  such  appeals,  and  all 
1  appeals  to  the  said  Lords  Justices,  and  all  affidavits 
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and  documents  to  be  used  on  the  hearing  of  any  such 
appeal,  shall  be  entered  in  the  office  of  such  registrar." 

Notice  to  Court  of  Appeal  respecting  certificate. — 
In  the  particular  case  of  an  appeal  respecting  the  cer- 
tificate, rule  63  provides  that  "  at  the  time  of  entering 
an  appeal  against  the  judgment  of  the  court  for  the 
allowance  of  a  certificate,  or  for  the  refusal,  the  with- 
holding, or  the  class  of  a  certificate,  notice  thereof 
shall  be  given  to  the  court  by  leaving  the  same  in 
writing  with  the  chief  registrar,  who  shall  forthwith 
enter  in  the  certificate-book  the  time  and  nature  of 
every  such  appeal,  and  shall  afterwards  enter  in  the 
said  book  the  date  and  substance  of  any  order  made 
in  the  said  appeal  that  may  be  produced  before  lpm." 

Filing  affidavits  on  appeal  respecting  certificate. — 
By  rule  61,  "all  affidavits  to  be  made  in  support  of 
petitions  of  appeal  against  the  allowance,  refusal,  or 
withholding  ot  any  bankrupt's  certificate,  or  the  class 
thereof,  shall  be  filed  at  the  time  of  the  filing  of  such 
petition  of  appeal." 

Service  of  petition.— The  petition  of  appeal  must  bo 
served  on  all  the  parties  or  their  solicitors ;  but  if  any 
party  not  having  a  solicitor  engaged  for  him  be  out 
of  the  country,  leave  should  be  obtained  to  substitute 
service,  or  that  service  in  a  particular  manner,  to  be 
approved  by  the  court,  may  be  deemed  sufficient  (see 
exp.  Eyre,  2  De  Gex,  Macn.  and  G.  946;  S.C.  16 
Jut.  1147;  22  Law  Journ.  N.S.  Bankr.  3). 

Petitioner  abroad— Security  for  costs.— Where  a 
person  petitioning  the  Court  of  Appeal  resides  abroad 
he  must  give  security  for  costs.  And  where  a  party, 
who  upon  an  original  hearing  of  a.petition  was  repre- 
sented by  the  respondent,  petitioned  for  a  re-hearing, 
describing  himself  as  resident  abroad,  he  was  required 
to  give  security  for  costs  (exp.  Hinds,  3  De  Gex  and 
8m.  613:  S.C.  14  Jur.  286). 

Evidence  how  taken. — By  sec.  245  of  the  Consoli- 
dation Act,  the  Lords  Justices  and  the  commissioners 
may  in  all  matters  within  their  respective  jurisdictions 
take  the  whole  or  any  part  of  the  evidence,  either  viva* 
voce  on  oath,  or  by  interrogatories  in  writing,  or  upon 
affidavit. 

Re-hearing.— When  an  order  of  reversal  upon  ap-' 
peal  rested  in  minutes,  and  the  counsel  for  the  respon- 
dents stated  that  material  considerations  had  not  teen 
brought  before  the  court,  the  Court  of  Appeal  acceded 
to  a  motion  for  re-hearing,  although  twenty-one  days 
had  elapsed.  Outers,  whether  such  re-hearing  was  a 
matter  of  right  (exp.  Turner,  2  De  Gex,  Macn.  and 
Gord.  927). 

Appeals  to  the  Lords.— The  appeal  to  the  House  of 
Lords,  whether  from  the  Lord  Chancellor  or  the  Vice 
Chancellor  (ante,  p.  81),  was  regulated  by  12  &  13 
Vic.  c.  106,  s.  18,  (ante,  p.  81),  but  there  is  no  longer 
any  appeal  from  the  Lord  Chancellor,  and  the  appeals 
are  now  regulated  by  14  &  15  Vic.  c.  83,  s.  10,  which 
provides  that  "  all  decisions,  decrees,  or  orders  of  the 
Court  of  Appeal,  including  decisions  in  matters  of 
bankruptcy,  shall  be  subject  to  appeal  to  the  House 
of  Loros,  and  in  the  cases  and  under  the  conditions  in 
and  under  which  the  like  decisions,  decrees,  or  orders 
of  the  Lord  Chancellor  would  haVe  been  subject  to 
such  appeals  if  this  act  had  not  been  passed ;  but  the 
appeal  to  the  House  of  Lords  in  matters  of  bankruptcy 
shall  be  only  on  matters  of  law  or  equity,  or  on  the 
rejection  or  admission  of  evidence,  and  on  a  special 


case  to  be  Approved  and  certified  by  one  of  the  judges 
of  the  Court  of  Appeal  hereby  constituted  Those  de- 
termination on  the  settlement  of  such  case  shall  be 
final  and  conclusive." 

The  Court  of  Appeal  will  not  give  leave  to  appeal 
to  the  House  of  Lords  against  its  decision,  unless  the 
question  in  dispute  is  of  sufficient  difficulty  and  im- 
portance ;  as,  for  example,  where  the  sole  question  is 
whether  certain  bills  of  costs,  which  have  been  taxed, 
should,  under  particular  circumstances,  be  allowed  to 
be  re-taxed  (exp.  Batenuin,  23  Law  Tim.  Rep.  181). 
Where  the  Court  of  Appeal,  differing  from  the  com- 
missioner, and  holding  the  petitioning  creditors'  debt 
to  be  sufficient,  referred  back  to  him  the  question  of 
the  validity  of  the  adjudication,  an  application  for 
leave  to  appeal  to  the  House  of  Lords  irom  the  de- 
cision as  to  the  sufficiency  of  the  debt  was  held  to  be 
premature,  and  was  ordered  to  stand  over  until  the 
commissioner  should  have  given  his  decision  (exp. 
Griffiths,  3  De  Gex.  Macn.  and  Gord.  174;  S.C.  17 
Jur.  655  ;  22  Law  Journ.  N.S.  Bankr.  50). 

AFFIDAVITS. 

It  will  be  convenient  to  state  here  the  provisions 
as  to  the  persons  before  whom  affidavits  to  be  used  in 
bankruptcy  may  be  sworn. 

By  sec.  242  of  the  Consolidation  Act,  all  affidavits 
to  be  made  or  used  in  any  matters  of  bankruptcy,  or 
in  any  matter  or  proceeding  whatever  under  that  act, 
shall  and  may  be  sworn  before  the  court,  or  any  com- 
missioner, registrar,  or  master  thereof,  or  before  a 
master  in  ordinary,  or  (16  &  17  Vic.  c.  78)  a  com- 
missioner to  administer  oaths  in  Chancery  (substituted 
for  a  master  extraordinary),  or  before  the  clerks  of 
records'  and  writs  (see  15  &  16  Vic.  c.  87,  ss.  28,  29, 
abolishing  the  affidavit-office,  and  transferring  the  du- 
ties of  such  office  to  the  clerks  of  records  and  writs, 
also  directing  that  affidavits  mav  be  made  before  the 
Clerk  of  enrolments),  or  in  Scotland  or  Ireland  before 
a  master  extraordinary,  or  such  substituted  com- 
missioner as  aforesaid,  or  before  a  magistrate  of  the 
county,  city,  town,  or  place,  where  any  such  affidavit 
shall  be  sworn,  or  elsewhere  before  a  magistrate  and 
attested  by  a  notary,  or  before  a  British  Minister, 
consul,  or  vice-consul. 

'  The  attestation  by  a  notary  required  by  the  above 
enactment  is  merely  as  to  the  fnct  of  the  authority 
of  the  person  before  whom  the  affidavit  is  sworn,  and 
not  that  the  affidavit  was  sworn  before  the  notary. 
Thus,  affidavits  taken  in  New  York  before  a  person 
described  in  the  jurat  as  a  magistrate  in  New  York, 
with  a  certi6cate  of  a  notary  that  there  was  a  person 
of  that  name  and  description  who  was  a  magistrate, 
were  admitted  (exp.  Bird,  22  Law  Journ.  N.S. 
Bankr.  4). 

Affidavits  by  prisoners. — By  sec.  244  of  the  Con- 
solidation Act,  any  affidavit  of  any  prisoner  in  any  of 
her  Majesty's  prisons  or  gaols  in  England,  to  be  used 
in  any  matter  under  that  act,  may  oe  sworn  before 
the  visiting  or  other  justice,  or  if  within  twelve  hours 
none  such  shall  attend,  then  before  the  principal 
keeper  or  gaoler  of  such  prisons  or  gaols,  and  every 
such  ki  eper  or  gaoler  is  hereby  authorised  and  re- 
quired to  administer  the  oath  upon  any  such  affidavit. 

Solicitor  to  the  proceedings  should  not  administer 
oath.— It  appears  that  the  solicitor  to"  the  petitioning 
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General  of  the  High  Court  of  Chancery,  at  the  Bank 
of  England,  to  the  credit  of  any  bankrupt's  estate*  or 
of  any  assignee  or  assignees  of  such  estate,  or  in  the 
matter  of  any  bankruptcy,  be  forthwith  paid  and 
transferred  into  the  name  and  to  the  credit  of  the  said 
accountant  in  bankruptcy ;  and  all  such  payments  or 
transfers  as  now  are  or  heretofore  have  been  made 
into  the  Bank  in  the  name  or  to  the  credit  of  the 
Accountant-General  of  the  High  Court  of  Chancery 
in  matters  of  bankruptcy,  shall,  from  and  after  the 
appointment  of  the  said  accountant  in  bankruptcy*  be 
made  in  the  name  or  to  the  credit  of  the  said  ac- 
countant in  bankruptcy,  and  all  cash,  funds,  or  secu- 
rities to  be  so  paid  or  transferred  as  aforesaid,  shall  be 
subject  to  such  and  the  like  provisions,  regulations, 
rules,  and  orders  as  the  same  would  have  been  sub- 
ject to  if  paid  or  transferred  in  the  name  or  to  the 
credit  of  the  said  Accountant-General  of  the  Court  of 
Chancery,  except  as  the  same  may  be  altered  by  this 
act,  or  any  rule  or  order  to  be  made  by  the  Lord  High 
Chancellor  in  respect  of  tile  same. 

Accountant  to  have  superintendence,  fyc,  of  funds. 
— Salary  of  accountant  to  be  in  lieu  of  all  fees. — By 
sec.  31  of  the  Consolidation  Act  the  accountant  in 
bankruptcy  shall  superintend  and  control  the  care  and 
management  of  the  funds  belonging  to  bankrupts' 
estates,  and  of  all  funds  which  may  come  into  the 
court  under  any  matter  to  be  prosecuted  therein, 
under  and  by  virtue  of  this  act,  and  shall  conduct  the 
business  of  it  in  such  manner  as  may,  by  the  Lord 
Chancellor  or  by  any  general  rule  or  order  to  be 
made  in  pursuance  of  this  act,  be  directed,  and  the 
salary  of  the  accountant  shall  be  in  lieu  of  all  fees  and 
emoluments  whatsoever,  and  he  shall  not,  directly  or 
indirectly,  receive  any  further  sum,  either  for  com- 
mission, brokerage,  or  otherwise ;  and  the  brokerage 
business  of  the  accountant's  office  shall  be  transacted 
upon  such  terms  as  any  two  of  the  commissioners  of 
the  court  acting  in  London  shall  determine,  and  the 
sum  paid  to  the  broker  shall  be  charged  by  the 
accountant  to  the  estate  for  which  the  investment  or 
sale  shall  be  made;  and  when  such  sum  shall  be 
determined,  the  commissioners  aforesaid  may  direct 
the  payment  of  it  in  such  manner  as  to  them  may 
seem  just. 

The  salary  of  the  accountant  is  fixed  at  £1,500, 
besides  salaries  to  his  clerk  (5  &  6  Vic.  c.  122,  s.  /8 ; 
*ee  also  7  &  8  Vic.  c.  96,  ss.  55,  56). 

THE  MASTER. 

By  7  &  8  Vic.  c.  96,  s.  45,  the  Master  is  to  be  ap- 
pointed by  the  Lord  Chancellor.  He  must  be  a 
barrister  of  not  less  than  five  years'  standing  at  the 
bar,  or  who  shall  have  practised  as  a  pleader  for  not 
less  than  'Rve  years,  or  who  shall  have  held  the  office 
of  registrar  of  the  Court  of  Bankruptcy  for  not  less 
than  five  years,  or  an  admitted  attorney  of  one  of  her 
Majesty's  superior  courts  at  Westminster  and  the 
Court  of  Bankruptcy,  in  actual  practice  of  not  less 
than  five  years'  standing  on  the  roll  of  such  court  or 
courts.  His  salary  is  not  to  exceed  £  1,200  a  year,  and 
he  may  receive  an  annuity  of  two-thirds  if  permanently 
disabled  for  the  due  execution  of  his  office,  lie  holds 
his  office  during  good  behaviour,  and  may  be  removed 
by  the  Lord  Chancellor  for  misconduct.  He  is  privi- 
leged as  other  officers  of  the  court  from  serving  on 


juries,  inquests,  or  in  parochial  offices  (see  s.  47).  By 
s.  48  of  the  7  &  8  Vic.  c.  96,  his  duties  may  be  per- 
formed by  deputy,  if  absent  from  illness,  &c,  for  a 
longer  period  than  two  months.  His  duties  are  regu- 
lated by  the  Consolidation  Act,  1849,  and  the  new 
rules  of  the  19th  October,  1852. 

Duties  of  the  Master.— By  sec.  37  of  the  Consolida- 
tion Act  it  is  enacted,  that  the  duties  of  the  Master 
shall  be  the  taxation  of  all  such  bills  of  fees,  costs, 
charges,  and  disbursements  as  may  by  any  general 
rule  or  order,  to  be  made  in  pursuance  of  this  act,  be 
directed,  subject  to  review  of  the  court;  and  the 
place,  time,  and  manner  in  which  his  duties  shall  be 
conducted,  shall  be  such  as  shall  be  specified  in  such 
general  rule  or  order,  and  all  sums  and  fees  which  now, 
or  any  time  before  the  commencement  of  this  act,  are 
directed  to  be  paid  by  the  Master  into  the  Bank  of 
England  to  the  account  intituled  "  The  Secretary  of 
Bankrupts'  Account,"  and  all  sums  and  fees  received 
by  the  Master  after  the  commencement  of  this  act 
shall  be  paid  into  the  Bank  of  England  to  the  account 
intituled  "The  Chief  Registrar's  Account."  . 

The  rules  and  orders  of  the  19th  of  October,  1852, 
contain  the  following  provisions  respecting  the  Master 
and  the  taxation  of  costs,  both  in  London  and  in  the 
country  district  courts  :— 

Bills  to  be  taxed  by  the  Master.— By  rule  48,  "the 
bills  to  be  taxed  by  the  Master  shall  be  all  bills  of 
costs,  charges,  fees,  and  disbursements  in  matters  of 
bankruptcy,  before  the  Lord  Chancellor,  the  lords 
justices  acting  in  bankruptcy  (as  are  now  taxed  by  the 
said  master),  and  the  Court  of  Bankruptcy  in  London, 
and  all  other  taxable  bills  in  other  matters  in  which 
the  Court  of  Bankruptcy  in  London  may  exercise 
jurisdiction,  and  such  taxable  bills  as  may  be  specially 
referred  to  him  for  taxation  by  any  district  court  of 
bankruptcy,  subject  to  the  revision  of  the  court." 

Office  of  the  Master.— By  rule  49,  "the  office  of 
master  shall  be  at  the  Court  of  Bankruptcy,  in  Basing- 
hall-street,  and  shall  be  open  for  the  transaction  of 
business  daily,  from  ten  o'clock  in  the  forenoon  until 
four  o'clock  in  the  afternoon,  except  on  such  days 
and  during  such  periods  as  the  office  of  the  accountant 
in  bankruptcy  shall  be  closed  by  any  order  of  the  Lord 
Chancellor,  or  by  any  general  rule  or  order  of  the 
court." 

Business  of  the  Master  to  be  transacted  by  him  in 
person.— By  rule  50,  "  the  business  of  the  master 
shall  be  transacted  by  him  in  person/' 

Copies  of  bills. — By  rule  51,  "all  copies  of  bills 
of  costs  lodged  in  the  Master's  office  shall  be  made, 
examined,  and  delivered  out,  by  the  clerk  who  has 
heretofore  made,  examined,  and  delivered  out  the 
same." 

Taxation  of  bills,  $c,  in  the  country  districts. — 
By  rule  52,  "in  the  country  districts  all  bills  of 
costs,  charges,  fees,  and  disbursements  (except  such 
as  may  be  specially  referred  to  the  Master),  snail  be 
tnxed  by  one  of  the  registrars." 

Costs  prior  to  audit  to  be  delivered  to  registrar. — 
By  rule  65,  "  even'  bill  of  fees  and  disbursements, 
and  charges  of  any  solicitor  or  attorney  or  messenger, 
under  any  commission,  fiat,  or  petition  for  adjudication 
of  bankruptcy,  incurred  prior  to  any  sitting  for  an 
audit,  shall  be  delivered  to  the  registrar  for  taxation, 
five  days  at  least  before  the  day  appointed  for  such 
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sitting;  and,  in  default  thereof,  if  such  sitting  shall  be 
adjourned  by  reason  of  such  default,  such  solicitor  or 
attorney  or  messenger  shall  pay  the  costs  occasioned 
by  the  adjournment,  and  the  amount  .thereof  shall  be 
deducted  from  the  amount  of  such  bill ;  and  no  money 
shall  be  paid  to  any  solicitor  or  attorney  or  messenger 
on  account  of  any  fees  or  disbursements  or  charges  of 
any  bill*  until  such  bill  shall  have  been  taxed." 

OFFICIAL  ASSIGNEES. 

The  introduction  of  official  assignees  into  bank- 
ruptcy did  not  take  place  until  the  year  1831,  and 
then  they  were  appointed  for  London  fiats  only. 
However,  in  the  year  1842,  on  the  occasion  of  the 
appointment  of  district  commissioners,  power  was 
given  to  appoint  official  assignees  in  the  country. 

It  is  proposed  to  state  in  this  place  the  general 
provisions  as  to  official  assignees,  reserving  to  the 
proper  place  more  detailed  statements  of  their  duties 
in  connexion  with  the  various  proceedings  in  bank- 
ruptcy* 

Appointment  of  official  assignees  in  town.--By\  St  2 
Wilt  4,  c.  66,  a.  22,  it  is  enacted,  that  a  number  of 
persons,  not  exceeding  thirty,  being  merchants,  brokers, 
or  accountants,  or  persons  who  are  or  who  have  been 
engaged  in  trade  in  the  cities  of  London  or  Westmin- 
ster, or  the  parts  adjacent,  shall  be  chosen  by  the 
Lord  Chancellor  to  act  as  official  assignees  m  all 
bankruptcies  prosecuted  in  the  Court  of  Bankruptcy, 
one  of  which  said  official  assignees  shall  in  all  cases  be 
an  assignee  of  each  bankrupt's  estate  and  effects,  to- 
gether with  the  assignee  or  assignees  to  be  chosen  by 
the  creditors;  such  official  assignee  to  give  security, 
to  be  subject  to  such  rules,  to  be  selected  for  such 
estate,  and  to  act  in  such  manner,  as  the  said  chief 
and  other  judges,  with  die  consent  of  the  Lord  Chan- 
ceDqr,  shall  from  time  to  time  direct. 

Appointment  of  official  assignees  in  country. — By 
sec.  48  of  6  &  6  Vic.  c.  122,  a  number  of  persons, 
not  exceeding  thirty  in  the  whole,  being  merchants, 
&c,  shall  be  chosen  by  the  Lord  Chancellor  to  act  as 
official  assignees  in  all  bankruptcies  prosecuted  in  the 
country,  one  of  which  said  official  assignees  shall  in 
all  cases  be  an  assignee  of  each  bankrupt's  estate  and 
effects,  together  with  the  assignee  or  assignees  to  be 
chosen  by  the  creditors,  and  all  the  estate  and  effects, 
real  and  personal,  of  every  bankrupt,  shall  in  every 
case  be  possessed  and  received  by  the  official  assignee 
alone,  save  where  it  shall  be  otherwise  directed  by  the 
Lord  Chancellor  or  by  the  court :  Provided  that,  until 
assignees  shall  be  chosen  by  the  creditors  of  each 
bankrupt,  such  official  assignee  shall  be  enabled  to  act, 
and  shall  be  deemed  to  be  a  sole  assignee  of  each 
bankrupt's  estate  and  effects. 

Death  or  removal  of.— By  1  &  2  Will.  4,  c.  56,  s.  24, 
it  is  enacted,  that  it  shall  be  lawful  for  the  Lord 
Chancellor,  from  time  to  time,  as  any  vacancy  may 
occur  in  the  number  of  official  assignees,  to  appoint 
some  other  such  person  as  aforesaid  to  fill  any  vacancy 
so  occurring  ;  ana  in  case  of  the  death  or  removal  of 
any  official  assignee  who  shall  have  been  appointed  to 
act  in  any  bankruptcy,  it  shall  be  lawful  for  the  said 
Court  of  Bankruptcy,  subject  to  any  rules  to  be  made 
by  virtue  ot  this  act,  to  appoint  another  official 
assignee  of  the  number  hereby  prescribed  to  act  in  the 
same  bankruptcy  in  the  place  of  the  assignee  who 


shall  have  so  become  dead  or  been  removed.  And 
by  1  &  2  Will.  4,  c.  56,  s.  36,  the  now  abolished  Court 
of  Review  had  jurisdiction  to  remove  an  official  as- 
signee, and  without  appointing  another.  And  it  should 
seem  that  now  the  Court  of  Appeal  in  Chancery  has 
this  power.  The  above  relate  to  town  official  assignees. 
Sec.  60  of  5  &  6  Vic.  c  122,  provides  for  the  removal 
of  the  country  official  assignees,  and  the  filling  up  of 
vacancies. 

These  are  all  the  old  provisions  which  are  necessary 
to  be  here  stated,  and  we  now  proceed  to  notice  those 
in  the  new  Consolidation  Act,  and  in  the  new  orders 
of  the  19th  of  October,  1862. 

Official  assignees  to  give  security,  $-c.TBy  sec.  38  of 
the  Consolidation  Act,  the  official  assignees  of  the 
Court  of  Bankruptcy  shall  give  such  security,  and  be 
subject  to  such  rules,  and  act  in  such  manner,  as  may 
by  the  Lord  Chancellor,  or  by  any  generd  rule  or 
order  to  be  made  in  pursuance  of  this  act,  be  from 
time  to  time  directed. 

The  following  are  the  rules  of  October,  1862,  rela- 
ting to  the  appointment,  sureties,  and  liability  of  the 

93M!^^tment  by  commissioners  of  official  assignees 
t0  art. -^ By  rule  1W,  "Each  commissioner  shall 
appoint  his  official  assignee,  where  more  than  one  is 
attached  to  his  court,  to  act  in  rotation  under  the 
several  bankruptcies  prosecuted  before  him ;  unless 
in  any  case  the  commissioner  shall  see  cause  to  the 

60 UAs  to  old  commissions  and  fiats.— By  rule  120,"  The 
same  rule  for  the  appointment  of  official  assignees 
shall  be  followed  as  to  existing  commissions  and  fiats 
issued  before  the  11th  of  October,  1849,  under  which 
no  official  assignee  has  been  appointed." 

Appointment  of  assignees  and  certificate  thereof.— 
By  rule  121,  "  The  appointment  of  any  official  assignee 
to  any  bankrupt's  estate  shall  be  under  the  hand  of  the 
commissioner,  and  shall  remain  of  record  in  the  said 
Court  of  Bankruptcy;  and  certificates  of  such  appoint- 
ment, under  the  seal  of  the  court,  shall  be  delivered  to 
such  assignee  by  the  registrar  upon  application  for  the 
same." 

Official  assignee  not  to  trade,  SfC— By  rule  1*2, 
"  No  official  assignee  shall,  either  directly  or  indirectly, 
carry  on  any  trade  or  business,  or  hold  or  be  engaged 
in  any  office  or  employment  other  than  his  office  of 
official  assignee." 

Official  assignee  to  find  sureties.— By  rule  123, 
"  Each  official  assignee  shall  find  sureties  to  the  extent 
of  £6,000,  and  shall,  together  with  such  sureties  (ex* 
cept  where  otherwise  specially  directed  by  any  three 
commissioners,  of  whom  the  senior  commissioner  shall 
be  one),  execute  a  joint  and  several  bond  to  the  chief 
registrar  for  the  time  being,  in  the  penal  sum  of 
jfio  000/* 

Liability  of  official  assignee  ana  sureties.— By  rule 
124,  "  Each  official  assignee  to  be  made  liable  to  the 
whole  amount,  and  the  sureties  to  be  liable  together 
to  the  like  amount,  in  such  proportions  as  shall  be 
approved  of  by  such  three  commissioners,  'provided 
that  no  one  surety  shall  be  liable  for  more  than 
£3,000  nor  less  than  £1,000." 

The  official  assignee  annuaUv  to  make  declaration 
that  his  sureties,  to  the  best  of  his  belief,  are  alive  and 
solvent,  and  also  to  state  any  change  of  residence.— 
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By  rale  125,  "  Each  official  assignee  shall,  on  the  1st 
day  of  January  in  every  year,  or  within  one  week 
then  next  following,  make  a  declaration  in  writing,  to 
be  filed  with  the  chief  registrar,  that,  to  the  best  of 
his  knowledge  and  belief,  his  sureties  are  alive  and 
solvent ;  and  in  such  declaration  state,  to  the  best  of 
his  knowledge  and  belief,  any  change  of  residence  of 
any  or  either  of  such  sureties."  . 

Official  assignee  to  give  notice  of  death,  bankruptcy, 
or  insolvency  of  his  sureties."— -By  rule  126,  "  Each 
official  assignee  shall,  on  pain  of  dismissal,  give  imme- 
diate notice  in  writing  to  the  chief  registrar,  of  the 
death,  bankruptcy,  or  insolvency  of  any  or  either  of 
his  sureties ;  and  shall,  if  required,  cause  a  new  bond 
to  be  executed  to  the  like  amount  by  another  surety 
or  sureties,  to  be  approved  of  as  above." 

The  duty  of  official  assignees — 7b  get  in  the  bank' 
rupfs  estate. — By  sec.  39  of  the  Consolidation  Act, 
one  of  such  official  assignees  shall  in  all  cases  forth- 
with, after  adjudication,  sec.  102,  be  appointed  by  the 
court  an  assignee  of  each  bankrupt's  estate  and  effects 
to  act  with  the  assignee  or  assignees  to  be  chosen  by 
the  creditors  (see  sec.  40);  and  all  the  personal  estate 
and  effects,  and  the  rents  and  profits  of  the  real  estate, 
and  the  proceeds  of  sale  of  all  the  estate  and  effects, 
real  and  personal,  of  the  bankrupt,  shall  in  every  case 
be  possessed  and  received  by  such  official  assignee 
alone,  save  where  it  shall  be  otherwise  directed  by  the 
court;  and  all  stock  in  the  public  funds  or  of  any 
public  company,  and  all  moneys,  exchequer  bills, 
India  bonds,  or  other  public  securities,  and  all  bills, 
notes,  and  other  negociable  instruments,  shall  be 
forthwith  transferred,  delivered,  and  paid  by  such 
official  assignee  into  the  Bank  of  England,  to  the 
credit  of  the  accountant  in  bankruptcy,  to  be  subject 
to  such  order  and  regulation  for  the  keeping  of  the 
account  of  the  said  moneys  and  other  effects,  and  for 
the  payment  and  delivery  in  payment  and  investment, 
and  delivery  out  of  the  same,  as  the  Lord  Chancellor 
or  as  the  Lords  Justices  or  any  commissioner  of  the 
court,  if  authorised  so  to  do  by  any  order  of  the  Lord 
Chancellor,  shall  direct  The  new  rules,  Nos.  127 — 
160,  prescribe  the  mode  by  which  the  official  assignees 
shall  keep  their  accounts,  &c,  but  it  is  unnecessary 
to  give  them  here,  as  they  are  merely  rules  for  the 
surveillance  and  guidance  of  the  assignees  in  the  mode 
of  dealing  with  moneys,  bills,  &c,  coming  to  their 
hands. 

To  act  as  sole  assignee  till  creditors*  assignees 
chosen,  and  may  sell  or  otherwise  dispose  of  property 
of  a  perishable  nature,  fyc — Not  to  interfere  with 
creditors9  assignees  in  appointment,  Sfc,  of  solicitor, 
Sfc. — By  sec.  40,  until  assignees  shall  be  chosen  by 
the  creditors  of  the  bankrupt  the  official  assignee 
shall,  to  all  intents  and  purposes  whatsoever,  be 
deemed  to  be  the  sole  assignee  of  the  bankrupt's 
estate  and  effects,  and,  if  the  court  shall  so  order, 
may,  before  assignees  shall  be  chosen  by  the  creditors, 
sell  or  otherwise  dispose  of  any  property  of  a  bank- 
rupt which  shall  be  of  a  perishable  nature,  or  the 
holding  possession  whereof  until  the  choice  of  as- 
signees would,  in  the  judgment  of  the  court,  be  preju- 
dicial to  the  bankrupt's  estate :  Provided  always,  that 
nothing  herein  contained  shall  extend  to  authorise 
any  official  assignee  to  interfere  with  the  assignees 
chosen  by  the  creditors,  in  the  appointment  or  removal 


of  a  solicitor  or  attorney,  or,  after  such  choice,  in 
directing  the  time  and  manner  of  effecting  any  sale  of 
a  bankrupt's  estates  or  effects. 

The  official  assignee  represents  the  creditors  suffi- 
ciently to  enable  the  court,  upon  the  petition  of  the 
bankrupt,  to  stay  the  advertisement  although  the 
bankruptcy  is  not  disputed;  but  an  order  for  that  pur- 
pose will  not  prevent  or  delay  any  proceeding  with 
respect  to  the  estate  by  the  official  assignee  or  mes- 
senger (exp.  Potts,  1  De  Gex,  326). 

Official  assignee  not  personally  liable  for  acts  done 
in  execution  of  his  duty. — By  sec.  41  of  the  Consoli- 
dation Act,  no  official  assignee  shall  be  personally 
responsible  or  liable  for  any  act  done  by  him,  or  by 
his  order  or  authority,  in  the  execution  of  his  duty 
as  such  official  assignee,  by  reason  of  the  petitioning 
creditor's  debt,  trading,  or  act  of  bankruptcy  upon 
which  any  adjudication  of  bankruptcy  shall  nave  been 
grounded,  or  of  any  or  either  of  such  matters,  being 
insufficient  to  support  such  adjudication;  and  no 
official  assignee  shall  be  deemed  personally  answer- 
able for  or  by  reason  of  his  having  received  any  money, 
bills,  notes,  or  other  negociable  instruments,  under 
any  bankruptcy  in  his  character  of  official  assignee, 
provided  he  shall  have  paid  and  deposited  such  money, 
bills,  notes,  and  other  negociable  instruments  during 
the  prosecution  of  the  bankruptcy  to  and  in  the  Bank 
of  England,  to  the  credit  of  the  accountant  in  bank- 
ruptcy for  the  particular  estate  for  which  such  money, 
bills,  notes,  or  other  negociable  instruments  shall  have 
been  received,  and  shall  have  given  notice  of  such 
payment  or  deposit  (as  the  case  may  be)  to  any  person 
claiming  such  money,  bills,  notes,  or  other  negociable 
instruments  of  the  official  assignee,  and  provided  also, 
that  the  official  assignee,  after  such  payment  or  de- 
posit, shall  not  have  dealt  with  such  money,  bills, 
notes,  or  other  negociable  instruments  otherwise  than 
in  the  execution  of  his  duty  as  official  assignee,  and 
under  the  order  of  the  court ;  and  if  any  action  shall 
be  brought  against  the  official  assignee,  either  solely 
or  jointly  with  the  creditors9  assignee,  in  respect  of 
such  money,  bills,  notes,  or  other  negociable  instru- 
ments, it  shall  be  lawful  for  a  judge  of  the  court  in 
which  the  same  shall  be  brought,  upon  application  of 
the  official  assignee,  and  upon  an  affidavit  of  facts,  to 
set  aside  the  proceedings  in  such  action  so  far  as  the 
official  assignee  is  concerned,  with  such  costs,  or  with- 
out costs,  as  to  the  judge  shall  seem  meet 

If  an  official  assignee  be  joined  against  his  will  as  a 
plaintiff  in  an  action  at  law,  he  may  obtain  an  order 
to  stay  proceedings  until  the  trade  assignee  has  given 
security  for  his  costs  (Laws  v.  Bott,  16  Meea.  and 
Wels.  362).  And  he  cannot  be  compelled  to  join  aa 
plaintiff  in  a  suit  in  equity  without  being  indemnified, 
though  if  he  improperly  refuse  to  join  he  may  be 
made  a  defendant  (exp.  Evans,  1  Mont,  and  Ayrt. 
355).  By  sec.  153  of  the  Consolidation  Act,  the 
leave  of  the  court  is  now  required  to  commence,  pro- 
secute, or  defend  any  action  at  law  or  suit  in  equity, 
but  probably  this  will  be  considered  as  merely  affecting 
the  question  of  costs.  Upon  a  petition  by  an  official 
assignee  to  be  indemnified  by  the  creditors*  assignee 
from  the  costs  of  a  pending  action,  in  which  the  name 
of  the  official  assignee  had  been  joined  aa  co-plaintiff 
without  his  consent,  the  c  art  offered  him  a  reference 
to  the  commissioner  to  inquire  whether  the  action 
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wm  for  the  benefit  of  the  estate,  and  that  being  de- 
clined, ordered  the  petition  to  stand  over  till  the  result 
of  the  action  was  known.  Upon  the  case  coming  on 
for  farther  directions,  after  a  verdict  obtained  against 
the  assignees,- it  appearing  that  the  creditors'  assignee 
had  offered  his  personal  indemnity  for  the  costs  of  the 
action  a  year  before  the  petition,  which  was  declined 
by  the  official  assignee,  the  court,  upon  the  renewal  of 
that  undertaking,  dismissed  the* petition  with  costs 
(ezp. Turquand,  3  Mont.  Deac.  and  De  Gex,  4/5).  In 
another  ease,  it  appeared  that  A.  was  a  bankrupt,  and 
B.  was  appointed  official  assignee.  An  action  was 
brought  by  D.  against  B.  and  C.,  in  respect  of  some 
property  in  the  possession  of  the  bankrupt  at  the* 
time  of  the  bankruptcy,  and  a  verdict  was  given  in 
favour  of  D.  The  result  of  the  action  was  inde- 
pendent of  the  bankruptcy,  and  would  have  been  the 
same  whether  the  fiat  was  valid  or  invalid.  C.  was 
insolvent;  D.  being  about  to  issue  execution  against 
B.,  he  applied  to  the  court  for  protection.  The  court, 
however,  declined  to  interfere  (exp.  Johnson,  21  Law 
Jonrn.  N.8.  Bankr.  21). 

The  mere  existence  of  a  bankruptcy,  and  that  a 
party  fills  only  the  character  of  an  assignee,  is  no 
ground  for  exempting  such  assignee  from  the  costs 
which  the  other  party  is  entitled  to.  The  maxim, 
victus  victori  in  expensis  condemnatus  est,  is  applicable 
to  assignees.  After  they  have  paid  them  they  may, 
however,  be  entitled  to  have  them  repaid  out  of  the 
estate  (2  Daniel's  Chanc.  Pract.  1296,  2nd  edit.). 
Thus,  where  an  official  assignee  of  a  bankrupt  who 
had  been  guilty  of  a  breach  of  trust,  was  made,  with 
the  other  assignees,  a  party  to  a  suit  by  a  cestui  que 
trust,  it  was  held  that  ne  was  not  entitled  to  his  costs 
out  of  the  fund,  although  the  bankrupt's  estate  was 
exhausted;  for  the  bankrupt,  if  solvent,  would  have 
had  to  pay  all  the  costs,  and  the  assignees  might  have 
made  a  reservation  out  of  the  bankrupt's  assets  to 
meet  the  costs  (Williams  v.  Nixon,  2  Beav.  472). 
More  will  be  said  hereafter  as  to  costs,  particularly 
where  the  bankrupt  was  a  mortgagor,  and  his  assignees 
are  brought  before  the  court  as  representing  his  in- 
terest, and  they  disclaim. 

The  application  to  stay  proceedings  under  the  above 
section,  wnere  the  official  assignee  is  sued  in  respect 
of  such  money,  bills,  notes,  ox>  other  negotiable  instru- 
ments as  in  the  said  section  mentioned,  must  be  to  a 
ample  judge,  for  the  full  court  would  have  no  original 
jurisdiction  (see  Wearing  v.  Smith,  16  Law  Joura. 
N.  8.,  Q.  B.  173;  8.  C.  11  Jur.  409 ;  Brown  v.  Barn- 
ford,  9  Mee».  and  Wels.  42).  They  would  have  power, 
indeed,  to  rescind  the  order  when  made ;  for  the  gene- 
ral rule  is,  that  the  parties  may  always  appeal  from  a 
judge  at  chambers  to  the  court,  unless  precluded  by 
Act  of  Parliament,  or  by  their  own  act  (see  Shortridge 
▼.  Young,  12  Mees.  and  Wels.  5 ;  in  re  Stretton,  14 
Mees.  and  Wels.  807).  It  is  apprehended  that  the 
refusal  of  an  order  would  be  subject  to  appeal  to  the 
court ;  for  it  is  an  order  that  there  be  no  order.  At 
any  rate,  if  the  summons  be  dismissed  with  costs,  there 
may  be  an  application  to  the  court  (see  Wearing  v. 
Smith,  16  Law  Joura.,  N.  S.,  Q.  B.  173;  S.  C.  11 
Jur.  409;  Wise,  23). 

Court  may  appoint  another  official  assignee  on  death, 
dre. — By  sec.  42  of  the  Consolidation  Act,  on  the 
death  or  removal  of  any  official  assignee  who  shall 


have  been  appointed  to  act  in  any  bankruptcy,  the 
court  shall  have  power  to  appoint  another  official 
assignee  to  act  in  such  bankruptcy.. 

It  does  not  appear  to  be  generally  known  that  in 
the  case  of  the  death  of  an  official  assignee  and  the 
appointment  of  his  successor,  it  is  the  usual  course 
for  the  commissioner  to  make  an  appointment  of  the 
new  official  assignee  to  every  pending  bankruptcy,  as 
a  matter  of  course.  We  have  very  lately  had  a  title 
before  us  in  which  a  foreclosure  was  had  in  the  ab- 
sence of  the  official  assignee,  because  the  one-originally 
appointed  was  dead,  and  it  had  been  assumed  (there 
being  no  fund  or  any  probability  of  any)  that  there 
was  no  official  assignee  in  existence  in  the  bankruptcy. 
Of  course  the  suit  was  defective,  and  had  to  be  reme- 
died by  a  supplemental  bill  bringing  the  new  official 
assignee  before  the  court. 

Power  to  appoint  official  assignee  to  act  with  the 
existing  assignees  under  old  fiats. — By  sec.  43  of  the 
Consolidation  Act,  the  court  may,  at  discretion, 
appoint  an  official  assignee  to  act  with  the  existing 
assignees,  if  any,  under  any  fiat  which  has  been  or 
may  be  removed  into  court,  and  may  direct  the  exist- 
ing assignees  to  pay  and  deliver  over  to  such  official 
assignee  all  moneys,  books,  papers,  and  effects  what- 
soever in  their  possession  or  custody  as  such  assignees; 
and  all  the  real  and  personal  estate  of  the  bankrupt 
under  such  fiat  shall,  immediately  on  such  appoint- 
ment, vest  in  such  offiral  assignee  jointly  with  the 
existing  assignees,  if  any,  in  like  manner  as  if  the  pro- 
ceedings in  the  bankruptcy  had  originally  been  com- 
menced by  virtue  of  this  act,  without  prejudice  to  any 
action  or  suit  commenced,  or  any  contract  entered 
into,  by  the  existing  assignees  at  the  time  of  the  com- 
mencement of  this  act. 

Remuneration  to  official  assignee.— -By  sec.  44  of 
the  Consolidation  Act,  the  court  may  order  and  allow 
to  be  paid  out  of  any  bankrupt's  estate,  to  the  official 
assignee  thereof,  as  a  remuneration  for  his  services, 
such  sum  as  shall,  upon  consideration  of  the  amount 
of  the  bankrupt's  property,  and  the  nature  of  the 
duties  performed  by  such  official  assignee,  appear  to 
be  just  and  reasonable. 

Allowance  of  official  assignees. -^-By  ru]e  130  of  the 
19th  of  October,  1852,  "The  allowance  to  be  made  to 
the  official  assignee  shall  be  upon  the  following  scale, 
subject  to  variation  in  any  particular  case,  and  for 
special  cause  to  be  assigned  ty  the  commissioner  in 
writing,  and  filed  with  the  proceedings : — 

8CALB. 

That  there  be  paid  to  each  official  assignee,  for  the 
examination'of  the  bankrupt's  accounts,  such  sum  as 
the  commissioner  shall  think  fit,  not  exceeding  j£20 
for  the  accounts  of  one  bankrupt,  nor  exceeding  £20 
for  the  joint  estate  of  two  or  more  bankrupts ;  and 
not  exceeding  j£10  for  each  separate  estate  adminis- 
tered under  the  same  adjudication.  For  every  debt 
collected,  five  per  cent,  on  the  first  amount  of  £100,  or 
any  less  sum ;  two-and-a-half  percent,  on  the  amonnt 
of  j£400,  or  any  less  sum ;  one  per  cent,  on  the  next 
amount  of  j£500,  or  any  less  sum ;  and  one-half  per 
cent,  on  all  further  sums.  For  property  realised,  two- 
and-a-half  per  cent,  on  the  first  amount  of  £BOO,  or 
any  less  sum ;  one  per  cent,  on  the  next  amount  of 
j£500,  or  any  less  sum ;  and  one-half  per  cent,  on  all 
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further  stuns.  On  dividend,  two  per  cent,  on  the  first 
amount  of  jf  1000,  or  any  less  sum  actually  divided ; 
and  one  per  cent,  on  all  further  sums.  The  per- 
centage on  mortgaged  property  to  be  calculated  only 
on  the  residue  payable  to  the  bankrupt's  estate.  For 
drawing  every  dividend  warrant,  or  renewed  dividend 
warrant,  sixpence." 

Prior  to  an  adjudication  in  bankruptcy,  a  sum  of 
jf  16,000  had  been  collected;  the  amount  was  subse- 
quently paid  over  to  the  official  assignee,  on  which  he 
charged  a  percentage  of  ten  per  cent.  The  commis- 
sioner allowed  the  amount  j  but  the  Court  of  Appeal, 
varying  the  order,  reduced  it  under  the  particular  cir- 
cumstances to  five  per  cent.  (exp.  Glyn,  23  Law  Tim. 
Rep.  15).  The  court  considered  the  case  as  amounting 
to  a  mere  transfer  of  the  fund,  and  not  a  collection  or 

Stting-in  thereof  by  the  official  assignee.  The  case 
d  been  before  their  lordships  before,  and  had  been 
by  them  remitted  to  the  commissioner,  who  adhered 
to  his  original  allowance  of  ten  per  cent.  (exp.  Glyn, 
1  De  Gex,  52;  as  to  an  allowance  not  being  made 
to  the  official  assignee  for  preparing  the  bankrupt's 
balance-sheet  and  accounts,  see  exp.  Russell,  anti, 
p.  19.) 

Arrangements  by  debtors  —  official  assignees. — By 
rule  161,  the  rules  and  orders  made  as  to  official 
assignees  of  the  estates  of  bankrupts,  and  their  duties 
and  conduct,  shall,  so  far  as  the  same  are  applicable, 
apply  to  and  be  observed  by  official  assignees  ap- 
pointed under  petitions  presented  by  debtors  desirous 
of  effecting  arrangements  with  their  creditors  under 
the  superintendence  and  control  of  the  court. 

MESSENGERS. 

To  each  commissioner's  court,  as  well  in  London  as 
in  the  country,  there  is  attached  an  officer  called  a 
messenger.  The  duties  of  the  messengers  are  to 
attend  tne  commissioners  at  their  sitting,  and  to  exe- 
cute all  warrants  for  arrests  or  seizure  of  property 
issued  by  the  commissioners.  The  messengers  are 
officers  of  the  court,  and  as  such  are  amenable  to  the 
order  of  the  court  in  respect  of  their  conduct  (see  exp. 
Shaw,  2  Glyn  and  Jam.  73).  We  shall  have  occasion, 
in  stating  tne  various  proceedings  in  bankruptcy,  to 
notice  the  duties  of  the  messengers,  and  we  shall, 
therefore,  in  this  place,  only  give  some  of  the  provi- 
sions of  the  Consolidation  Act  respecting  them. 

Number  of  messengers  acting  in  London  to  be 
reduced  to  four. — By  sec.  46,  on  the  next  two  occa- 
sions of  a  vacancy  in  the  office  of  any  messenger  of 
the  court  acting  in  London,  the  vacancies  shall  not  be 
filled  up ;  and  m  such  manner  the  number  of  messen- 
gers acting  in  London  shall  be  reduced  to  four,  in 
conformity  with  sec.  7  (see  p.  82)  reducing  the  number 
of  London  commissioners  to  four. 

No  action  to  be  brought  against  the  messenger  or 
persons  acting  in  obedience  to  warrant  of  the  court, 
unless  demand  of  warrant  and  refusal,  4*c— By  sec. 
107,  no  action  shall  be  brought  against  any  messenger 
or  hi*  assistants,  or  other  person  appointed  by  the 
court,  for  anything  done  in  obedience  to  any  warrant 
of  the  court,  unless  demand  of  the  perusal  and  copy  of 
such  warrant  hath  been  made  or  left  at  the  usual  place 
of  abode  of  such  messenger  or  his  assistant,  or  other 
person,  by  the  party  intending  to  bring  such  action, 
or  by  his  attorney  or  agent,  in  writing,  signed  by  the 


party  demanding  the  same,  and  unless  the  same  has 
been  refused  or  neglected  for  six  days  after  such 
demand ;  and  if,  after  such  demand  and  compliance 

such  : 


therewith,  any  action  be  brought  against 
senger  or  assistant,  or  person  so  appointed,  without 
making  the  petitioning  creditor  defendant,  if  living, 
the  jury,  at  the  trial  of  such  action,  on  the  production 
and  proof  of  such  warrant,  shall  give  their  verdict  for 
the  defendant,  notwithstanding  any  defect  of  jurisdic- 
tion in  the  court  by  which  such  warrant  shall  have 
been  granted;  and  if  such  action  be  brought  against 
the  petitioning  creditor  and  the  messenger  or  assistant, 
or  person  so  appointed,  the!  jury  shall,  on  proof  of 
such  warrant,  give  their  verdict  for  such  messenger  or 
assistant,-  or  person  so  appointed,  notwithstanding  any 
such  defect  of  jurisdiction ;  and  if  the  verdict  shall  be 
given  against  the  petitioning  creditor,  the  plaintiff 
shall  recover  his  costs  against  him,  to  be  taxed  so  as 
to  include  such  costs  as  the  plaintiff  is  liable  to  pay  to 
the  messenger  and  his  assistant,  or  person  so  appointed 
as  aforesaid. 

This  section  has  been  adopted  from  the  24  Geo.  2, 
c.  44,  relating  to  constables  and  justices  of  the  peace, 
and  it  is  somewhat  different  from  the  6  Geo.  4,  c.  16, 
s.  31.  But  under  the  Consolidation  Act,  a  commis- 
sioner issuing  a  warrant  is  considered  as  acting  judi- 
cially, and  so  is  not  liable  to  sin  action.  Now,  under 
the  24  Geo.  2,  c.  44,  the  constable  was,  generally 
speaking,  not  protected  from  an  illegal  act  unless  the 
magistrate  was  liable  (Sturch  v.  Clarke,  4  Barn,  and 
Ad.  113),  so  that  some  difficulty  may  arise  on  the 
above  section.  But  as  sec.  106  makes  the  petitioning 
creditor  liable,  perhaps  he  maybe  considered,  as  placed 
at  once  in  the  position  of  a  party  granting  and  acting 
on  the  warrant.  Indeed,  m  the  case  of  Munday  v. 
Stubbs,  Mr.  J.  Maule  said:  "The  intention  of  the 
statute  is,  that  where  a  messenger  only  does  that 
which  he  is  ordered  by  a  warrant,  and  the  warrant  is 
wrong,  the  responsibility  should  rest  upon  the  peti- 
tioning creditor;  for  the  petitioning  creditor,  having 
got  out  the  warrant  and  given  it  to  the  messenger, 
may  properly  be  taken  to  nave  intended  the  warrant 
to  be  executed,  whether  wrong  or  not,  and  ought  to 
be  made  responsible  rather  than  the  ministerial  officer 
acting  in  pursuance  of  his  authority.  In  that  case, 
it  was  decided  that  the  section  was  not  applicable 
where  the  messenger  does  something  not  authorised 
by  the  warrant,  altnough  he  bond  fide  believes  it  to  be 
authorised,  as  -where  he  seizes  the  goods  of  B.  under 
a  warrant  to  seize  the  goods  of  A.  In  such  a  case  he 
is  liable  to  an  action  of  trespass,  without  there  being 
any  demand  of  the  perusal  of  such  warrant  (Munday 
v.  Stubbs,  10  Com.  Ben.  Rep.  432;  S.C.  14  Jur.  1027; 
20LawJourn.N.S.C.P.59).  If  the  perusal  and  copy 
of  the  warrant  be  refused,  the  petitioning  creditor 
and  the  messenger  who  executed  the  warrant  may  be 
joined  in  one  action,  the  latter  part  of  the  section  only 
applying  to  actions  brought  after  the  demand  of  the 
perusal  and  copy  of  the  warrant  has  been  complied 
with  by  the  constable.  At  least  so  it  has  been  decided 
on  the  similar  language  of  sec  6  of  24  Geo.  2,  c  44 
(Clark  v.  Woods,  17  Law  Journ.  N.S.  M.C.  189), 
Although  the  statute  states  that  the  demand  is  to  be 
signed  by  the  party,  yet  the  signature  of  his  attorney 
will  suffice  ( Jory  v.  Orchard,  2  Bos.  and  Bull.  39,  per 
Buller,  J.).    By  sec.  108  of  the  Consolidation  Act, 
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proof,  in  an  action  brought  against  the  petitioning 
creditor,  either  alone  or  jointly,  with  any  messenger 
or  assistant,  &&,  that  the  defendant  is  petitioning 
creditor  is  sufficient  to  render  him  liable,  as  if  the  act 
had  been  done  by  him. 

By  sec  234  of  the  Consolidation  Act,  in  an  action 
against  the  messenger,  lee.,  for  any  thing  done  under 
the  warrant,  no  proof  will  be  requisite  of  the  peti- 
tioning creditor's  debt,  or  of  the  trading  or  act  of 
bankruptcy  respectively,  unless  notice  be  given  of  the 
intention  to  dispute  them,  or  some  of  them. 

Messenger  stay  break  open  the  bankrupt's  doors, 
SfC  and  seine  upon  his  body  or  property* — By  sec.  109, 
it  shall  be  lawful  for  any  messenger  of  the  court  and 
bis  assistants  acting  under  warrant  of  the  court,  to 
break  open  any  bouse,  chamber,  shop,  warehouse, 
door,  trunk,  or  chest  of  any  bankrupt,  where  such 
bankrupt  or  any  of  his  property  shall  be  reputed  to 
be,  and  seize  upon  the  body  or  property  of  such  bank- 
rupt ;  and  if  the  bankrupt  be  in  prison  or  in  custody, 
it  shall  be  lawful  for  the  messenger  and  his  assistants 
i*»  seize  any  property  of  the  bankrupt  (his  necessary 
wearing  apparel  only  excepted),  in  the  custody  or 
possession  of  such  bankrupt,  or  of  any  other  person,  in 
any  prison  or  place  where  such  bankrupt  is  in  custody. 

It  was  decided,  under  a  similar  section  in  the 
6  Geo.  4,  c.  16,  that  the  messenger  had  no  power  to 
enter  the  premises  of  a  third  person  to  seize  the  pro- 
perty of  the  bankrupt;  a  search  warrant  should  be 
obtained  under  sec  106  of  the  act  (see  Edge  v.  Parker, 
8  Barn,  and  Cres.  700). 

Execution  of  warrant  in  Ireland. — By  sec.  110,  it 
shall  be  lawful  for  the  messenger  and  his  assistant, 
acting  under  warrant  of  the  court,  to  break  open  any 
house,  chamber,  shop,  warehouse,  door,  trunk,  or 
cheat  of  the  bankrupt  in  Ireland,  where  any  of  his 
property  shall  be  reputed  to  be,  and  to  seize  the  same; 
provided  such  warrant  shall  have  been  verified  upon 
oath  before,  and  backed  or  endorsed  by,  the  mayor  or 
chief  magistrate  of  the  city,  borough,  or  town  corpo- 
rate, where  or  near  to*  which  the  same  is  executed ; 
and  provided  also,  that  the  messenger  shall,  before 
a  justice  of  the  peace  residing  in  the  county  where 
such  property  shall  be  reputed  to  be,  depose  upon 
oath  tnat  ne  is  the  person  named  in  such  warrant. 

Execution  of  warrant  in  Scotland. — By  sec.  HI,  if, 
in  the  execution  of  any  such  warrant  of  seizure  granted 
by  the  court,  it  shall  be  necessary  to  break  open  any 
house,  chamber,  shop,  warehouse,  door,  trunk,  or  chest 
of  the  bankrupt  in  Scotland,  where  any  of  the  'pro- 
perty of  such  bankrupt  shall  be  reputed  to  l>e,  or  to 
seize  and  get  possession  of  such  property,  such  war- 
rant, after  having  been  verified  upon  oath,  may  be 
backed  or  indorsed  by  any  judge  ordinary,  or  justice 
of  the  peace  in  Scotland,  who  are  hereby  required, 
within  their  respective  jurisdictions,  to  back  or  indorse 
the  same;  ana  such  warrant  so  indorsed  shall  be 
sufficient  authority  to  the  messenger  or  his  assistant 
bringing  such  warrant,  and  to  all  officers  of  the  law  in 
Scotland,  to  execute  the  same  within  the  county  or 
burgh  wherein  it  is  so  indorsed,  and  in  virtue  thereof 
to  break  open  the  house,  chamber,  shop,  warehouse, 
door,  trunk,  or  chest  of  such  bankrupt,  and  to  seize 
and  take  possession  of  such  property,  to  be  distri- 
buted under  the  bankruptcy,  or  otherwise  dealt  with 
according  to  law. 


Messengers' fees— How,  and  by  whom  to  be  paid.— 
The  messenger  to  a  fiat  in  bankruptcy,  appointed  by 
the  commissioners  under  the  6  Geo.  4,  c  16,  s.  2/, 
may  be  removed  by  the  assignees,  and  so,  it  is  con- 
ceived, he  may  under  the  Consolidation  Act  (Robson 
y.  Jonassohn,  7  Man.  and  Gran.  351).  If  the  assignees, 
having  such  a  power  of  dismissal,  allow  him,  after 
their  appointment,  to  continue  in  possession,  a  con- 
tract arises  between  them  by  adoption  of  employment, 
and  the  assignees  will  be  liable  to  the  messenger 
(Hamber  v.  Hall,  15  Jur.  682).  But  it  is  settled  that 
the  assignees  are  not  liable  to  the  messenger  for  his 
fees  before  their  appointment  (Burwood  v.  Felton,  3 
Barn,  and  Cres.  43).  The  petitioning  creditor  is  the 
party  liable  to  the  messenger  (Hartop  v.  Jones,  2  Mau. 
and  Selw.  438).  The  solicitor  to  the  petitioning  cre- 
ditor is  not  liable,  unless  in  cases  of  fraud ;  but  where 
a  commission  was  issued  at  the.  instance  of  the  soli- 
citor, and  the  petitioning  creditor  was  merely  the 
instrument  of  the  solicitors  fraud,  and  was  insolvent, 
the  court  ordered  the  solicitor  to  pay  the  messenger's 
biU  to  the  choice  of  assignees  (exp.  Burwood,  2  Glyn 
and  Jam.  70).  If  the  assignees  have  not  discharged 
the  messenger,  the  latter  may  either  sue  them  or  pre- 
sent a  petition  for  payment,  and  it  is  no  objection  to 
such  petition  that  the  messenger  has  neglected  to 
make  a  demand  upon  the  assignees  till  after  a  final 
dividend,  as  they  must  be  presumed  to  have  known  of 
his  claim,  and  ought  not  to  have  distributed  the  funds 
without  reserving  sufficient  to  satisfy  it  (exp.  Hartop, 
1  Rose,  449 ;  see  exp.  Johnson,  1  Gl.  and  Jam.  23). 

SUMMARY    OF    DECISIONS. 

CONVEYANCING  AND  EQUITY. 

CHOSES  IN  ACTION.— Assignment— Stop  order 
(antt,  p.  86)— Priority — Notice  to  trustees. — It  is  a 
general  rule  that  the  assignee  of  a  chose  in  action, 
assignable  by  any  instrument  available  only  in  equity, 
must  be  subject  to  all  equities  which  subsist  against 
the  assignor.  According,  however,  to  the  doctrine  of 
Dearie  v.  Hall,  Loveridge  y.  Cooper  (3  Russ.  1),  and 
Etty  v.  Bridges  (5  You.  and  Coll.  C.C.  486),  the 
assignee  of  a  chose  in  action,  who  gives  notice  to  the 
trustee  of  the  fund,  will  acouire  priority  over  a  prior 
assignee  of  the  fund,  who  has  given  no  notice  (see 
ante,  pp.  86,  93 ;  see  also,  Dunster  v.  Glengall,  3  Ir. 
Chanc.  and  Com.  L.  Rep.  47).  The  same  principles 
are  applicable  to  stop  orders,  which  give  no  priority 
to  the  party  who  has  obtained  it,  unless  it  is  lodged 
with  the  Accountant-General,  the  lodgment  being 
equivalent  to  notice  to  the  trustee  of  the  fund  or  the 
debtor,  and  having  the  effect  of  giving  a  priority  over 
those  who,  having  equitable  liens  on  the  fund  have 
not  lodged  a  stop  order.  Waller  v.  WUdridge,  3  Ir. 
Ch.  Ren.  155. 

DEVISE.— To  persons  and  their  "  representatives." 
—-Littleton  says  (sec.  373),  "  The  executors  represent 
the  person  of  their  testator,9'  and  Lord  Coke  (1  Inst. 
209  a)  adds,  "  This  is  to  be  understood  concerning 
goods  and  chattels,  either  in  possession  or  in  reversion, 
and  the  executor  doth  more  actually  represent  the 
person  of  the  testator,  than  the  heir  doth  the  person 
of  the  ancestor."  He  also  adds,  "  Furthermore,  here 
the  administrators  and  the  ordinary  also  are  implied." 
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The  full  proper  designation  of  an  executor  or  adminis- 
trator is,  "  legal  personal  representative ;"  but,  at  least 
in  a  will,  there  seems  to  be  no  good  reason  why  the 
word  "  representative  "  alone  should  not  suffice.  It 
is,  indeed,  true  that  there  have  been  decisions  to  the 
effect  that "  representatives' '  may  meau  "  next  of  kin," 
but  that  is  not  the  ordinary  legal  meaning  of  the  term, 
and  therefore  it  must  be  made  apparent  that  the  tes- 
tator has  used  it  in  its  unusual  sense  (see  Booth  v. 
Vicars,  1  Coll.  6;  Smith  v.  Palmer,  7  Hare,  225).  In 
the  case  of  Corbyn  v.  French  (4  Ves.  418),  Lord 
Alvanley  decided  that  where  a  legacy  is  given  to  a 
man,  or  his  representatives  or  representative,  after  a 
previous  life  estate,  the  term  "representatives"  means 
"executors  or  administrators"  (see  also.  Price  v. 
Strange,  6Madd.  R.  149;  Hinchdiffe  v.  Westwood, 
2  De  Gex  and  Sm.  216).  But  where  there  was  no 
previous  life  estate  the  same  words  were,  in  Bridge  v. 
Abbott  (3  Bro.  C.C.  224),  held  to  mean  next  of  km. 
This  difference  of  construction  between  the  case  of  an 
immediate  gift,  and  one  after  a  previous  life  estate, 
governed  the  following  decision  of  V.  C.  Kindersley. 
A  testator  gave  a  certain  fund,  after  the  death  of  the 
tenant  for  life,  "  to  be  equally  divided  between  certain 
persons  or  their  representatives."  Held,  that  the  word 
•'  representatives,"  being  used  in  a  gift  after  a  previous 
life  estate,  meant  "  executors  or  administrators,"  and 
not  next  of  kin.     Re  Crawford,  18  Jur.  61G. 

DEVISE.— Husband  of  intestate  not  a  person  enti- 
tled under  the  Statute  of  Distributions.— A  husband  is 
not  accounted  of  kin  to  his  wife,  and  so  vice  versd. 
The  husband  does  not  take  his  wife's  choses  in  action 
as  her  next  of  kin,  but  jure  mariti,  though  to  recover 
same  it  may  be  necessary,  as  a  matter  of  form,  that  he 
should  clothe  himself  with  the  character  of  adminis- 
trator. Where  there  is  a  limitation  to  the  next  of 
kin  of  a  femme  covert,  it  becomes  a  question  whether 
the  husband  is  excluded.  It  is  usual  to  put  this  be- 
yond doubt  by  adding  the  words  "  in  case  she  (the 
married  woman)  had  died  unmarried."  The  Statute 
of  Distributions,  the  22  &  23  Car.  2,  c.  10,  does  not  (in 
default  of  children,  &c.)  mention  anv  other  persons 
than  the  next  of  kin  of  intestates;  for,  in  the  sixth 
section  of  the  statute,  the  expression  is  "  next  of  kin- 
dred, or  those  who  legally  represent  them."  Thus, 
the  Statute  of  Distributions  particularly  excludes  (ac- 
cording to  the  correct  notion,  that  the  husband  is  not 
necessarily  of  kin  to  his  wife)  the  idea  of  the  husband 
taking  under  it.  The  difficulty  which  arose  under  the 
Statute  of  Distributions,  and  which  was  disposed  of 
by  the  Statute  of  Frauds  (29  Chas.  2,  c.  3,  s.  25, 
which  provides  that  the  Statute  of  Distributions  shall 
not  extend  to  the  estates  of  femmes  covert,  who  die  in- 
testate), was  not  whether  the  husband  had  any  right 
under  the  Statute  of  Distributions,  but  whether  that 
statute  had  not  taken  away  the  common  law  right  of 
the  husband.  It  has  been  said,  and  indeed  cannot  be 
denied,  that  in  the  earlier  cases  upon  this  subject,  an 
interpretation  was  put  upon  the  words  "  next  of  kin," 
as  used  in  the  statute,  as  entitling  the  husband,  or,  at 
least,  that  he  was  so  treated  in  the  earlier  cases.  That, 
however,  is  sufficiently  answered  by  Lord  Eldon's  ob- 
servation in  Garrick  v.  Lord  Camden  (14  Ves.  38.3), 
where  be  says,  "  Whatever  may  have  dropped  from 
judftet  describimr  the  husband  as  next  of  kin,  or  next 
lega)  friend  of  his  wife,  the  tenor  and  bent  of  modern 


decisions  go  to  this,  that  if  a  husband  bequeaths  to 
his  next  of  kin,  that  primd facie  does  not  include  his 
wife ;  and  it  is  Quite  clear,  that  if  a  married  woman 
under  a  power  of  settlement  bequeaths  to  her  next  of 
kin,  it  would  be  impossible  to  hold,  that  under  the 
construction  of  such  a  will,  without  more,  the  husband 
would  take  as  sole  next  of  kin."  'Whatever,  therefore, 
may  be  the  dicta  in  favour  of  the  husband  occurring 
in  the  earlier  cases,  it  appears  that  the  whole  course 
of  the  modern  law  upon  the  subject  leads  to  a  different 
conclusion.  And  it  has  accordingly  been  decided  in 
the  case  of  a  bequest  (in  the  events  which  happened), 
in  trust  for  the  person  or  persons  who  would,  at  the 
death  of  a  femme  covert,  be  entitled  as  next  of  kin,  or 
otherwise,  to  her  personal  estate,  under  the  statutes 
made  for  the  distribution  of  intestates'  effects,  and  in 
the  same  proportions  and  manner  as  they  would  be 
entitled  by  virtue  of  such  statutes,  if  she  had  then 
died  intestate ;  that  the  husband  was  not  entitled  to 
the  benefit  of  the  bequest,  inasmuch  as  he  could 
not  show  himself  to  be  the  person  entitled  at'  the 
death  of  his  wife,  either  as  her  next  of  kin  or  other* 
wise,  under  the  Statute  of  Distributions  (to  which 
the  words  "  or  otherwise"  had  reference).  Milne  v. 
Gilbart;  Milne  x .  Milne  ;  Milne  v.  Walker,  18  Jur. 
611. 

DOMICILE.— Generaintfos  and  propositions  as  to 
—  Anglo-colonial  military  service,  —  The  following 
rules  or  canons  relative  to  the  law  of  domicile  were 
laid  down  and  enforced  by  V.  C.  Sir  W.  Page  Wood 
in  a  lengthy  and  well-considered  judgment.  I.  A  man 
cannot,  at  least  with  reference  to  personal  estate,  have 
two  domiciles.  2.  Every  person  who  is  born  in  wed* 
lock  acquires  by  birth  the  domicile  of  his  father,  ex- 
cept perhaps  a  few  excepted  cases,  as  the  gipsies.  3. 
The  domicile  of  an  infant  cannot  be  changed  by  his 
own  acts.  4.  A  new  domicile  cannot  be  acquired 
unless  by  a  concurrence  of  intention  and  act.  5.  The 
strong  intention  of  abandoning  one  domicile  is  not 
sufficient  to  displace  it,  until  the  new  one  be  ac- 
quired. 6.  The  mere  possession  of  real  estates,  not 
coupled  with  residence,  is  of  no  value  whatever  with 
reference  to  domicile.  7*  The  fact  of  a  commission 
being  held  by  a  person  in  India  or  elsewhere,  and  his 
residence  there  accordingly,  and  fulfilment  of  the  duties 
of  his  commission,  is  sufficient  to  give  an  Indian  or 
Anglo-Indian  a  domicile.  8.  Such  an  officer  residing 
for  four  years  in  Great  Britain  on  furlough,  liable  to 
be  called  on  to  return,  and  having  the  intention  of 
returning  if  called  on,  and  actually  returning  to  active 
duty  in  India,  retain?  his  Anglo-Indian  domicile,  not- 
withstanding sets  such  as  building  a  mansion,  &c,  in 
Scotland,  in  the  interim.  9.  Thrre  does  not  appear 
to  be  any  instance  where  a  married  man,  having  two 
habitual  residences,  in  one  of  which  his  wife  and 
principal  establishment  reside,  and  the  wife  not  going 
to  the  other  residence,  and  he  having  no  such  proper 
establishment  there,  has  not  been  held  to  be  domiciled 
in  that  residence  in  which  the  wife  resides.  10.  Where 
a  person  has  two  residences,  in  one  of  which  he  can, 
and  in  the  other  he  cannot,  reside  during  "the  whole 
year,  on  the  ground  of  health  and  increasing  years, 
will  tend  to  augment  and  establish  the  difference,  that 
will  be  considered  a  good  reason  for  holding  the  former 
residence  to  be  the  principal  one,  and  the  domicile, 
the  question  not  being  similar  to  that  of  his  being 
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compelled  on  the  score  of  health,  to  go  for  a  time  to 
some  place  not  m  any  way  his  residence,  e.  g.  to 
Madeira.    Forbes  v.  Forbes,  18  Jur.  642. 

LEASE.— 8  %  9  Vic.  c.  106,  s.  3— Lease  for  more 
than  three  pears  not  by  deed— Notice  to  quit.— By  the 
8  and  9  Vic.  c.  106,  a.  3,  a  lease  of  any  tenements  or 
hereditaments  required  bv  law  to  be  in  writing  shall  be 
void  at  lam  unless  made  by  deed.  The  effect  of  this 
provision  has  been  considered  by  the  Court  of  Queen's 
Bench  in  a  case  where,  by  agreement  in  writing,  made 
on  the  17th  of  December,  1850,  the  plaintiff  agreed  in 
writing,  not  under  seal,  to  let  to  the  defendant  certain 
premises,  for  the  term  of  three  years  from  the  25th  of 
the  same  month— t.  e.  for  more  than  three  years  from 
the  making  thereof,  and  which,  as  the  statute  of  frauds 
required  a  writing,  so  the  above  statute  required  a 
deed.  The  defendant  occupied  under  this  agreement 
during  the  three  years,  and  paid  the  rent  reserved. 
The  plaintiff,  at  the  end  of  the  term,  without  giving  any 
notice  to  quit,  brought  an  ejectment,  and  the  Court 
j>f  Queen's  Bench  held  that  though  the  lease,  because 
it  was  not  under  seal,  was  void  by  sec  3  of  the  above 
act,  and  the  defendant  became  tenant  from  year  to 
year,  he  did  so  subject  to  the  other  terms  of  the 
agreement,  and  that  though  the  tenancy  might  be 
determined  by  a  proper  notice  to  quit  during  the  cur- 
rency of  the  term,  but  if  not  so  determined,  the 
interest  of  the  tenant  determined  at  the  expiration  of 
the  term,  without  any  ribtice  to  quit,  and  the  plaintiff 
was  allowed  to  recover  in  the  ejectment.  This  de- 
cision is  similar  to  that  of  Doe  dem.  Davenish  v.  Mof- 
fatt  (15  Qu.  Ben.  Rep.  257 ;  S.C.  14  Jur.  935),  en 
the  now  repealed  act  of  the  7  &  8  Vic.  76.  The 
court  in  giving  judgment  said  that  the  tenant  had  no 
lease  or  tenancy  for  the  three  years,  that  during  that 
period  he  might  be  turned  out  by  a  notice  to  quit,  but 
if  he  stayed  until  the  end  of  the  three  years,  both 
parties  were  to  be  considered  as  having  agreed  (which 
there  was  nothing  in  the  statute  to  prevent  their 
doing),  that  the  tenancy  should  then  expire  by  effluxion 
of  time.     Tuts  v.  Savage,  18  Jur.  680. 

MORTGAGE. —  0/  a  mine— Allowance  of  ex- 
penditure to  mortgagee  in  possession—  Costs  ofredemp- 
tionsuit.— A  mortgagee  in  possession  of  mines  expended 
large  sums  beyond  the  amount  covered  by  his  security, 
in  working  the  mines,  paying  agents,  &c,  and  also  in 
keeping  down  the  interest  of  priorincumbrances.  Held 
that  the  mortgagees  were  rightly  allowed  these  sums, 
with  interest.  It  requires  a  very  special  case  of  vexa- 
tious conduct  to  induce  the  court  to  make  a  mortgagee 
pay  the  costs  of  a  redemption  suit.  Norton  v.  Cooper, 
Week.  Ren.  1853-4,  p.  659. 

POWER.— 7b  appoint  amongst  children— Illusory 
appointment.— A  nower  to  appoint  to  and  amongst 
children,  in  such  snares  and  proportions,  or  to  appoint 
a  sum  "  to  be  divided  to  and  amongst  children  in  such 
shares,"  &c,  as  the  donee  of  the  power  shall  appoint, 
does  not  authorise  the  exclusion  of  any  of  the  chil- 
dren. Thestatute  as  to  illusory  appointments  (1  Will.  4, 
c.  46),  made  the  appointment  of  a  nominal  or  illusory 
share,  which  was  a  valid  appointment  at  law,  valid  in 
equity ;  but  it  did  not  make  that  which  was  an  invalid 
appointment,  both  at  law  and  in  equity,  because  some 
of  the  objects  of  the  power  were  excluded,  valid  in 
equity.  Therefore  an  appointment,  under  a  power 
which  does  not  warrant  the  exclusion  of  any  of  the 


objects  of  it  to  some  of  them,  and  if  they  should  die 
under  age  and  without  issue,  to  the  others,  is  invalid. 
Minchin  v.  Minchin,  3  Ir.  Ch.  Rep.  167. 

SHIPPING.— 7  *  8  Vic.  c.  89,  ss.  38,  39—  Ship 
Registry  Acts— Fraud.— In  the  case  of  Thompson  v. 
Leake  (1  Madd.  R.  39),  it  was  held  that  if  on  the  sale 
of  a  ship  there  is  no  bill  of  sale,  or  indorsement  of  the 
certificate  of  registry,  no  relief  can  be  given  in  equity 
on  the  ground  of  accident  or  fraud.  (£ee  M'Calmont 
v.  Rankin,  2  De  Gex,  Macn.  and  Gord.  406).  This,  if 
taken  in  its  most  extended  sense,  is  too  wide  a  propo- 
sition, for,  though  the  courts  of  equity  will  not 'inter- 
fere in  every  case  of  fraud,  it  is  now  established  that 
equitable  relief  will  be  given  against  the  registered 
owner  in  some  cases  of  fraud.  Armstrong  v.  Arm- 
strong, Week.  Rep.  1853-4,  p.  678. 

TRUSTS.— Declaration  of,  in  writing— Statute  of 
Frauds,  29  Chas.  2,  c.  3,  s.  7.— Instrument  of  a  testa- 
mentary  character  not  duly  executed. — By  the  Statute 
of  Frauds,  the  29  Chas.  2,  c.  3,  s.  7,  all  declarations  or 
creations  of  trusts  or  confidences  of  any  lands,  tene- 
ments, or  hereditaments,  must  be  manifested  and 
proved  by  some  writing  signed  by  the  party  who 
is  by  law  .enabled  to  declare  such  trust,  or  by  his 
last  will  in  writing,  or  else  they  are  utterly  void  and  of 
no  effect.  It  has  been  contended  that  an  instrument 
signed  by  a  beneBcial  owner,  the  legal  estate  being 
outstanding  in  a  trustee,  is  not  a  good  declaration  of 
trust  within  the  above  enactment,  the  legal  owner,  it 
is  said,  being  the  only  person  authorised  by  the  sta- 
tute to  create  a  declaration  of  trust ;  but  the  cases  of 
re  Pye  and  re  Dubost  (18  Ves.  140),  and  Bridge  v. 
Bridge  (15  Yes.  125),  decide  the  contrary,  and  esta- 
blish that  where  the  beneficial  owner  makes  a  decla- 
ration of  trust,  equity  will  enforce  it.  An  instrument 
stating  the  trusts  of  the  property,  containing  no  direc- 
tion as  to  the  present  application  of  the  rents,  and  not 
being  to  take  effect  until  after  the  death  of  the  party 
executing  it,  is  not  necessarily  to  be  taken  as  a  testa- 
mentary, instrument.  These  observations  will  explain 
the  following  case  and  decision  of  the  Master  of  the 
Rolls :— A.  purchased  real  estate,  which  was  conveyed 
by  the  vendor  to  a  trustee,  to  such  uses  as  the  trustee 
should  appoint,  and  m  default  thereof  to  the  use  of 
the  trustee  absolutely.  The  deed  has  continued  in 
the  possession  of  the  trustee,  but  A.  always  received 
the  rents.  Shortly  afterwards  A.  delivered  to  the 
trustee  a  paper,  signed  by  him,  which  desired  the 
trustee  after  his  (A.'s)  death,  to  hold  the  property  upon 
certain  trusts  for  his  (A.'s)  wife  and  his  children. 
Held,  that  the  instrument  signed  by  A.  was  a  good 
declaration  .of  trust,  within  the  seventh  section  of  the 
Statute  of  Frauds,  and  was  not  of  a  testamentary  cha- 
racter.    Tierney  v.  Woodi  23  Law  Tim.  Rep.  266. 

TRUSTEES.— Duties  of  trustees— Adverse  equit- 
able claim  against  trust  funds.— U  a  trustee  has  ac- 
cepted a  fund  upon  certain  trusts,  and  then  receives 
information  making  it  doubtful  whether  the  fund 
ought  to  be  held  upon  those  trusts,  he  has  a  right  to 
come  to  the  court  for  its  direction.  A  fund  was  settled 
by  deed  upon  certain  trusts  under  such  circumstances 
that  it  was  doubtful  whether  it  was  not  improperly 
withdrawn  from  the  trusts  declared  by  another  instru- 
ment. The  defendants  were  appointed  new  trustee* 
of  the  deed  by  an  indenture  which  was  executed  by 
them,  and  contained  a  declaration  that  they  would 
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hold  the  fund  upon  the  trusts  of  the  deed.  The.  de- 
fendants, before  they  became  trustees,  were  fully  aware 
of  the  doubt  as  to  the  validity  of  the  settlement. 
Upon  a  bill  filed  by  some  of  the  cestui*  que  trust  for 
transfer  of  their  share  of  the  settled  fund  :  Held,  by 
V.  C.  Wood,  that  such  transfer  could  not  be  or- 
dered except  in  a  suit  so  constituted  as  to  parties  that 
the  question  of  the  validity  of  the  settlement  could  be 
decided :  Held,  by  Ld.  T.  Turner  (dissentitnte  Ld.  J. 
Knight  Bruce),  that  this  decision  was  right ;  for  that 
a  trustee  who,  after  accepting  the  trusts,  becomes 
aware  of  an  adverse  equitable  claim,  cannot  safely 
proceed  as  if  no  such  claim  existed ;  and  the  fact  of 
his  being  aware  of  the  claim  when  he  accepted  the 
trust,  cannot  make  any  difference  except  as  *o  his 
costs.     Neale  v.  Davies,  2Eq.  Rep.  SbTtr  . 

WARD  OF  COURT:— Dividends.— It  ^  a  con- 
tempt of  the  Court  of  Chancery  to  marry  au  infant 
ward  of  the  court  without  its  consent  being  pro^Jy 
obtained,  even  though  the  testamentary  or  other  gu*> 
dian  of  the  infant  should  give  his  tonsent  (2  Fonbl. 
Equity,  b.  2,  pt.  2,  ch.  2,  s.  1,  noteb.  f  2  Story's  Eq. 
s.  1358).  The  court  will  not  discharge  the  husband 
from  custody  until  he  has  actually  made  such  a  settle- 
ment on  a  female  ward  as,  upon  a  reference,  shall, 
under  all  the  circumstances,  be  deemed  equitable  and 
proper,  and  the  court  will,  in  every  possible  way,  pro- 
tect the  ward  against  her  own  indiscretion  and  the 
undue  influence  of  her  husband.  Accordingly,  it  has 
been  decided  that  the  court  will  give  no  direction  as 
to  dividends  of  separate  property  to  which  a  ward  of 
court  is  entitled,  who  is  under  age  and  has  married 
without  consent,  until  the.  husband  has  executed  the 
settlement.  Cator  v.  Mason,  Week.  Rep.  1853-4,  p. 
667- 

WILL.— Alterations  and  interlineations — Facsimile 
probate — Inconsistent  bequests. — We  have  noticed  that 
in  the  case  of  Gann  v.  Gregory  (aitf  e\  p.  59),  the  Lo.'d 
Chancellor  set  his  face  against  the  practice  of  looking 
at  the  original  will  "  on  all  occasions,"  and  refused  to 
do  so  where  there  appeared  to  be  obliterations  in  the 
will  and  probate  had  been  granted  in  fac-simile.  We 
have  now  to  draw  attention  to  a  decision  of  the  Master 
of  the  Rolls,  in  which  his  honour  took  a  different 
course.  He  thought  that  whether  the  Court  of  Pro- 
bate granted  a  fac-simile  probate  or  not,  a  court  of 
equity  was  bound  to  look  at  anything  on  the  original 
will  itself,  which  might  aid  it  in  coming  to  a  correct 
conclusion  as  to  the  construction  to  be  put  upon  the 
contents  of  the  will.  Further,  that  the  fact  of  the 
court  of  probate  granting  a  fac-simile  probate  does  not 
affect  in  the  slightest  degree  the  rules  of  construction, 
or  the  manner  m  which  a  court  of  equity  must  deal 
with  the  case  presented  to  it.  The  facts  were  as  fol- 
low : — A  testator  by  his  will,  dated  in  1832,  bequeathed 
all  his  residuary  real  and  personal  estate  to  trustees, 
upon  the  trusts  thereinafter  declared,  namely,  upon 
trust  for  his  daughter  for  life,  with  remainder  to  her 
issue,  and,  in  default  of  issue,  in  trust  for  his  godson 
absolutely.  The  testator  subsequently  struck  out  the 
names  of  the  trustees,  and  the  declaration  that  they 
were  to  hold  upon  the  trust  thereafter  declared,  and 
substituted  by  interlineation  the  name  of  his  daughter 
(then  eight  years  of  age),  but  did  not  otherwise  alter 
his  will,  or  the  specific  trusts  contained  therein.  The 
Court  of  Probate  granted  a  fac-simile  probate  of  the 


will'  as  it  then  stood.  The  daughter  filed  a  claim, 
seeking  a  declaration  that  she  was  entitled  to  the  resi- 
duary personal  estate  absolutely,  Held,  that  the  tea 
tator,  having  made  the  interlineations  a  part  of,  and 
they  not  being  inconsistent  with,  the  other  parts  of  his 
will,  such  interlineations  must  be  construed  together 
with  the  portions  which  he  had  allowed  to  remain, 
and  that  the  will  must  be  construed  as  if  the  property 
had  been  given  to  the  testator's  daughter  for  life,  and 
after  her  decease  to  her  children;  and,  in  default  of  issue* 
then  over  to  his  godson.  Shea  v.  Boschetti,  18  Jur. 
614 ;  S.C.  23  Law  Tim.  Rep.  137. 

WILL.—  Soldier  o»  military  service— 1  Vic.  c.  26, 
s.  11.— By  sec.  11  of  the  Wills'  Act,  any  soldier  being 
in  actual  military  service,  may  dispose  of  his  personal 
estate  as  he  mi^ht  have  done  before  the  passing  of 
that  act,  i.  e.  without  any  attesting  witness.  It  has 
been  decided  that  a  "oldier  under  orders  to  proceed 
from  his  station  in  one  Indian  presidency  to  take  part 
in  the  war  going  on  in  another,  and  making  his  will 
only  two  days  before  he  commenced  the  march-,-  is  not 
entitled  to  the  privilege  of  a  military  testament,  and 
the  mere  fact  that  the  party  was  under  orders  to  pro- 
ceed to  the  immediate  scene  of  hostilities  does  not  suf- 
fice to  create  a  distinction  from  the  cases  which  show 
that  soldiers  stationed  in  a  colony,  even  though  under 
orders  of  removal,  are  not  within  the  privilege  of  the 
Wills'  Act.  Bowles  v.  Jackson,  1  Eccl.  and  Adm. 
Rep.  294. 

EQUITY   PlUCTICK. 

COSTS.— Trustees  and  executors— Deficient  fund. 
— An  executor  is  entitled  to  the  costs  of  a  suit  to  ad- 
minister personal  estate  in  priority  to  legatees  and 
creditors,  even  though  the  fund  should  be  deficient. 
Bat  trustees  do  not  stand  in  so  favourable  a  position. 
Accordingly,  it  has  been  decided  in  Ireland,  that  trus- 
tees of  real  estate,  upon  trust  to  sell  for  the  payment 
of  charges,  are  entitled  to  the  costs  of  a  suit  out  of 
the  su^lus  only,  after  payment  of  the  charges.  Where 
the  fund  was  deficient,  the  court  refused  them  costs. 
White  v.  Villiers,  3  Ir.  Ch.  Rep.  125. 

EVIDENCE.— 15  *  16  Vic.  c.  86,  «t.  32  and  34— 
Depositions  —  Handwriting  of  examiner.  —  Where, 
under  the  Chancery  Practice  Amendment  Act,  ss.  32 
and  34,  the  depositions  in  the  cause  had  been  taken 
before  an  examiner,  were  read  over  to  and  duly 
signed  by  the  witness,  and  authenticated  by  the  signa- 
ture of  the  examiner  himself,  but  were  not  written 
throughout  in  the  handwriting  of  the  examiner,  on 
which  account  the  clerk  at  the  Record-office  had  re- 
fused to  file  them,  as  not  being  taken  down  in  writing 
by  the  examiner  within  the  meaning  of  the  act :  Held, 
on  motion  for  leave  to  file  them  notwithstanding  such 
objection,  that  under  the  circumstances  of  this  parti* 
cular  case  they  might  be  filed,  though  the  Vice  Chan- 
cellor stated  the  opinion  of  the  other  judges  to  be,  that 
the  act  required  the  depositions  in  such  cases  to  be 
throughout  in  the  handwriting  of  the  examiner  him- 
self:  sec.  32  of  the  act,  speaking  of  the  depositions 
as  being  "  taken  down  in  writing  by  the  examiner," 
and  sec.  34,  directing  that  the  "  original  depositions, 
authenticated  by  the  signature  of  such  examiner," 
should  be  transmitted  by  him  to  the  Record-office,  to 
be  there  filed.  Stobari  v.  Todd,  23  Law  Tim.  Rep. 
225. 
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EVIDENCE.— Special  examiner  m  the  country.— 
By  sec.  31  of  the  Chancery  Improvement  Act  (15  & 
lb  Vic.  c.  86)v  all  witnesses  to  be  examined  orally  in 
Chancery,  are  to  be  so  examined  by  or  before  one  of 
the  examiners  of  the  court,  or  by  or  before  an  ex- 
aminer to  be  specially  appointed  by  the  court,  and  the 
witnesses  so  examined  orally  are  subject  to  cross- 
examination  and  re-examination.  Where  a  special 
examiner  is  appointed  in  the  country  under  the  above 
act,  and  the  examiner,  solicitor,  and  parties  reside 
there,  the  court  will  order  the  examination  and  cross- 
examination  of  witnesses  generally  there,  on  the  as- 
sumption that  it  shall  apply  to  witnesses  on  both 
sides.  Re  Forster's  Trusts,  Week.  Rep.  1853-4, 
p.  679. 

PARTIES  TO  SUIT.— Charity— Agent  of  trustee, 
possession  of  property  by. — If  a  stranger,  having  any- 
thing to  do  with  a  charity,  has  in  his  possession  pro- 
perty belonging  to  it  which  he  refuses  to  give  up,  he 
become*  a  quasi  trustee,  and  is  properly  made  a  party 
to  any  proceedings  instituted  in  respect  to  the  charity, 
and  this,  whether  the  proceedings  he  ex  officio  or  by 
relation.  But  the  case  is  quite  different,  if  he  holds 
the  property  as  a  mere  agent  of  the  person  who  is 
authorised  to  have  possession  of  it.  In  that  case,  the 
party  who  is  really  liable  is  the  trustee  of  the  charity, 
whether  he  be  a  self-constituted  trustee  or  be  properly 
constituted  in  the  first  instance.  In  accordance  with 
these  principles,  the  Master  of  the  Rolls  has  decided, 
that  a  person  having  moneys  belonging  to  a  charity, 
and  deeds  relating  to  the  charity  property  in  his  pos- 
session, merely  as  agent,  is  not  a  proper  party  to  a 
suit  relating  to  the  charity,  and  for  the  recovery  of 
such  trust  moneys.  Attorney-General  v.  Chesterfield, 
18  Jur.  686. 

PRO  CONFESSO.— Absconding  defendant.— By 
the  77th  Order  of  May,  1845,  where  a  defendant, 
either  being  or  not  being  within  the  jurisdiction  of 
the  court,  does  not  put  in  his  answer  in  due  time  after 
appearance  entered  hy  or  for  him,  and  the  plaintiff  is 
unable  to  procure  process  for  want  of  answer  to  be 
executed  against  such  defendant,  by  reason  of  his 
being  out  of  the  jurisdiction  of  the  court,  or  being 
concealed,  or  for  any  other  cause,  such  defendant  is, 
for  the  purpose  of  enabling  the  plaintiff  to  take  the 
bill  pro  confesso,  to  be  deemed  to  have  absconded  to 
avoid,  or  to  have  refused  to  obey  the  process  of  the 
court.  V.  C.  Kindersley  has  decided  that  a  defendant 
who  is  keeping  out  of  the  way  is  an  absconding  de- 
fendant under  the  above  77th  Order,  and  that  the  bill 
may  be  taken  pro  confesso  against  him.  Bennett  v. 
Powell,  Week.  Rep ,  1853-4,  p.  667. 

SOLICITOR  AND  CLIENT.— Taxation  of  bill  of 
costs  {anti,  p.  92),  after  payment — Overcharge  not 
amounting  to  fraud — Special  circumstances. — By  the 
Solicitors!  Act,  the  6  &  7  Vic.  c.  73,  s.  37,  a  solicitor's 
bill  may,  within  one  month  from  delivery,  be  referred 
to  taxation  without  any  money  being  brought  into 
court;  after  the  month  it  may  also  be  referred  "with 
such  directions  and  subject  to  such  conditions"  as 
the  court  or  judge  may  think  proper.  But  no  taxation 
is  to  be  directed  after  a  verdict  or  writ  of  inquiry  in 
any  action  to  recover  the  costs,  or  the  expiration  of 
twelve  months  from  the  delivery  of  the  bill,  except 
under  special  circumstances.  And  by  sec.  4 1  of  the 
j  act  it  is  provided,  that  payment  of  the  bill  shall 


not  preclude  a  reference  to  taxation,  if  the  special  cir- 
cumstances shall,  in  the  opinion  of  the  court  or  judge, 
appear  to  require  the  same,  provided  the  application 
to  tax  be  made  within  twelve  calendar  months  after 
payment.  Where,  therefore,  there  has  been  payment 
of  the  bill  of  costs,  or  what  is  equivalent  thereto,  the 
court  or  judge  must  consider  what  are  the  special  cir- 
cumstances to  be  relied  on  as  entitling  the  party  to 
taxation.  These  special  circumstances  are  usually 
great  pressure  (as  to  which,  see  ante*,  p.  14),  or  undue 
influence  or  overcharges  on  the  part  of  the  solicitor. 
As  to  overcharges  it  is  established,  that  mere  over- 
charges made  without  fraud  will  not  entitle  the  client 
to  a  taxation  after  payment.  In  the  following  case, 
it  appeared  that  T.  having  employed  B.  as  his  solicitor, 
and  being  otherwise  indebted  to  him,  executed  a  mort- 
gage to  him  for  a  sum  of  money,  slightly  exceeding 
the  aggregate  amount  of  the  debt  and  the  Sill  of  costs, 
and  received  the  balance  in  cash ;  and  he  afterwards 
concurred  in  assigning  the  mortgage  to  a  third  person. 
He  continued  to  employ  the  same  solicitor  in  other 
matters,  but  afterwards  discharged  him  and  employed 
another.  -A  second  bill  of  costs  was  then  sent  in, 
which  was  paid  by  T.,  after  notice  given  him  that  he 
would  not  be  able  to  have  it  taxed  after  payment. 
Upon  an  application  by  T.  to  have  these  two  bills 
taxed :  Held,  reversing  the  decision  of  the  court  below, 
first,  that  the  security  given  for  the  amount  of  the 
first  bill  amounted  to  a  payment ;  Secondly,  that  in 
the  absence  of  overcharges  amounting  to  fraud,  there 
were  no  special  circumstances  in  this  case  to  justify 
the  court  in  referring  the  bills  for  taxation.  Bxparte 
Turner  v.  Boyle,  23  Law  Tim.  Rep.  262. 

SOLICITOR  AND  CLIENT.— Taxation— Dis- 
puting retainer — Common  order  to  tax  (anti,  p.  92;.— 
A  court  of  equity  has  jurisdiction  to  order  taxation  on 
the  application  of  the  person  who  disputes  the  soli- 
citor's retainer,  but  suen  orders  are  not  of  course.  He 
Thurgood,  Week.  Rep.  1853-4,  p.  682. 

COMMON   LAW. 

BILL  OF  EXCHANGE.— Forged  special  accept- 
ance—Endorser, when  not  bound  by— Presentment — 
Admission. — A  presentment  of  a  bill  of  exchange 
according  to  the  directions  of  a  fixed  acceptance  is 
not  a  good  presentment  as  against  the  drawer,  without 
additional  circumstances  to  render  him  liable.  Where 
the  holder  of  a  bill  of  exchange  duly  presents  it  for 
payment  at  the  place  named  in  a  special  acceptance, 
which  was  on  the  bill  when  endorsed  to  him,  but 
which  turns  out  to  be  a  forgery,  a  previous  party  to 
the  bill  is  not  bound  by  such  presentment,  unless  it 
be  shown  that  the  acceptance  was  on  the  bill  when 
endorsed  by  him.  There  is  no  presumption  as  against 
him  that  such  was  the  case.  After  a  bill  of  exchange, 
to  which  a  forged  special  acceptance  had  been  added, 
had  been  duly  presented  for  payment  at  the  place 
named  in  the  acceptance  and  dishonoured,  the 
defendant  who  had  .drawn  and  endorsed  the  bill 
admitted  that  the  signatures  were  his.  Held,  no 
admission  of  his  liability  or  of  the "  sufficiency  as 
against  him  of  the  presentment.  Wetton  v.  Hodd,  18 
Jur.  630. 

COPYRIGHT.  —  Right  at  common  law  and  by 
statute,  8  Anne,  c.  19— Right  of  non-resident  foreigner 
—Assignment  abroad— Printing  non-resident  foreign- 
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ers9  u,orks — Partial  assignment—The  late  decision  of 
the  House  of  Lords  in  the  case  of  Jefferys  v.  Boosey, 
to  the  effect  that  a  foreigner  residing  out  of  the  United 
Kingdom  does  not  acquire  copyright  in.  any  work  of 
whicp  he  may  send  the  manuscript  to  this  country  for 
publication  for  the  first  time,  and  that  sending  an 
agent  to  this  country  with  such  manuscript  does  not 
give  any  right,  is  one  of  great  importance.  The  judg- 
ments, as  might  he  expected,  are  very  long,  and  the 
following  statement  of  their  effect  will  probably  fur- 
nish a  more  intelligible  notion  than  could  be  obtained 
from  a  perusal  of  the  judgments*  Copyright,  which 
is  the  exclusive  right,  after  publication,  of  multiplying 
copies  of  a  work,  is  not  to  be  confounded  with  the 
rignt,  before  publication,  to  the  MS.  as  a  specific 
chattel.  An  author  has,  by  the  common  law  of  Eng- 
land, no  copyright  in  his  work  after  publication.  The 
statute  8  Anne,  c.  19,  created  that  kind  of  property. 
But  that  statute  confers  copyright  only  on  those 
owing  an  allegiance,  natural  or  temporary,  to  this 
country,  and  first  publishing  here.  Thus,  a  natural- 
born  Englishman  domiciled  abroad,  as  he  cannot 
shake  off  nis  natural  allegiance,  acquires  copyright  in 
his  works  by  sending  the  MSS.  and  first  publishing 
here.  But  a  foreigner  residing  abroad  does  not,  nor 
can  he  secure  copyright  by  sending  an  agent  with  his 
MSS.  to  this  country.  He  must  come  here  in  person, 
though  his  residence  here  may  be  only  temporary. 
Held,  per  Lord  St.  Leonards,  that  an  assignment  of 
copyright,  wherever  made,  and  whether  valid  or  not 
by  the  law  of  the  country  where  made,  will  not  be 
held  valid  in  England  unless  it  is  in  writing  and 
attested  by  two  witnesses — Lord  Brougham  hesitating 
whether  an  attestation  of  two  witnesses  was  not  dis- 
pensed with  by  54  Geo.  3,  c.  166.  Held,  per  Lord 
St.  Leonards,  that  the  books  of  which  the  statute 
8  Anne,  c  19,  protects  the  copyright,  must  not  only 
be  first,  published,  but  they  must  be  printed  here. 
Hence  there  is  not  copyright  in  works  printed  abroad 
and  sent  here  to  be  first  published.  Held,  per  Lord 
St.  Leonards,  that  copyright  is  in  its  nature  an  indi- 
visible right:  it  may  be  transferred,  but  cannot  be 
divided.  Hence,  a  partial  transfer— as,  for  instance, 
where  the  right  is  confined  to  the  United  Kingdom 
only — is  void;  but  this  is  not  to  be  confounded  with 
a  mere  license.  The*  facts  of  the  case  were,  that  A.,  a 
foreigner  residing  at  Milan,  composed  an  opera,  and  by 
a  writing,  valid  according  to  the  law  of  Milan,  assigned 
it  to  B.,  also  a  foreigner  there  residing.  B.  then  came 
to  England,  where,  by  a  deed  attested  by  two  wit- 
nesses, he  assigned  to  C,  a  natural-born  Englishman, 
for  a  valuable  consideration,  the  copyright  for  the 
United  Kingdom.  C.duly  entered  the  book  in  Sta- 
tioners'-hall,  and  first  published  it  in  this  country, 
there  having  been  no  prior  publication  anywhere  else. 
D.,  an  English  bookseller,  printed  and  sold  copies 
without  C.  s  consent.  Held,  disagreeing  with  the 
majority  of  the  judges  and  reversing  the  judgment  .of 
the  Exchequer  Chamber,  that  C.  had  no  right  of  action 
against  D. ;  for  C.  could  have  no  greater  right  than 
A.,  through  whom  he  claimed;  and  A.,  being  a 
foreigner  resident  abroad  at  the  time  of  publication 
here,  was  not  within  the  protection  of  the  statute 
8  Anne,  c.  19,  and  had  no  copyright  by  the  law  of 
England.  Jefferys  v.  Boosey,  23  Law  Tim.  Rep.  2/5. 
DISTRESS.— No*  on  premises—  On  highway- 


Right  of  soil  on  highway.— 'No  distress  for  rent-service 
can  (except  where  the  goods  have  been  clandestinely 
removed)  be  taken  off  the  premises  out  of  which  the 
rent  issues,  or  as  it  is  expressed :  "  None  can  distrain 
out  of  the  lands  holden,  or  out  of  those  from  which 
the  distress  issues.  (Com.  Dig.  tit  "  Distress,"  A.  3 ; 
Finch's  Law,  32;  Bac.  Abr.  tit.  "  Distress,"  C.)  This 
will  explain  the  point  in  the  following  case : — A  farm 
and  premises,  let  for  a  certain  term  at  a  rent  reserved, 
were  described  in  the  lease  as  adjoining  the  turnpike- 
road  from  P.  to  S.  The  landlord  seized,  as  a  distress 
for  rent,  goods  of  the  tenant  packed  on  a  waggon, 
which  stood,  without  horses,  within  the  middle  of 
the  highway,  and  on  that  part  of  it  next  the  demised 
premises:  Held,  that  the  presumption  was,  that 
the  right  to  the  soil  of  the  moiety  of  the  highway 
was  vested  in  the  tenant;  that  this  presumption  was 
not  rebutted  by  the  terms  of  the  demise ;  that  there- 
fore the  waggon  was  on  the  demised  premises,  and 
the  goods  subject  to  be  taken  as  a  distress.  Hodges 
v.  Lawrence,  18  Just.  Peace,  347. 

EVIDENCE.— Parol  evidence  to  vary  written  con- 
tract. — Evidence  of  a  statement  made  by  the  plaintiff 
at  the  time  of  receiving  a  guarantee  in  writing  that 
she  would  not  accept  tne  defendant's  brother  aa  her 
tenant,  unless  the  defendant  guaranteed  the  payment 
of  every  year's  rent,  was  inadmissible.  Hutchinson  r 
2W6Ir.Jur.353. 

PATENT.— Patent  Law  Amendment  Act— Juris- 
diction of  common  law  courts  to  order  an  account— 
Application  after  verdict  with  damages. — By  the  15 
&  16  Vic.  c.  83,  s.  42,  the  common  law  courts  are 
empowered  to  give  the  same  relief  in  patent  causes  by 
injunction,  inspection,  and  account,  which  before  could 
only  be  obtained  in  equity.  A  court  of  equity  would 
not,  after  a  verdict  at  law  with  damages,  entertain  a 
bill  at  the  suit  of  the  same  plaintiff  against  the  same 
defendant,  without  an  allegation  of  a  fresh  infringe- 
ment having  been  committed,  for  the  purpose  of 
granting  an  account  of  the  patented  articles  sold  by 
him,  and  directing  the  defendant  to  account  for  the 
moneys  received  for  same.  Where,  therefore,  appli- 
cation was  made  to  a  court  of  law  after  a  verdict  with 
damages,  but  before  final  judgment,  the  court  refused 
to  order  an  account  of  patented  articles  sold  'and 
moneys  received  by  the  defendant  before  the  com- 
mencement of  the  action,  as  all  losses  prior  to  that 
time  were  to  be  considered  as  compensated  by  the 
sum  awarded  by  the  jury ;  but  the  court  ordered  an 
account  to  be  taken  of  the  profits  made  by  the 
defendant  by  the  sale  of  the  patented  article,  from  the 
date  of  a  notice  given  bv  the  plaintiff  to  the  defendant 
after  action  brought,  that  he  should  require  such  an 
account ;  and  also,  as  part  of  the  final  judgment  in 
the  action,  ordered  the  defendant  to  pay  over  the 
money  found  to  be  payable  upon  that  account.  Holland 
v.  For,  Week.  Rep.  1853-4,  p.  558 ;  23  Law  Tim.  Rep. 
230.  F 

PATENT.— Patent  Law  Amendment  Act— Juris- 
diction  of  common  law  courts  to  order  an  account — 
Application  before  verdict— Interim  ord*r — Inspection 
of  books.— Under  sec.  42  of  15  &  16  Vic.  c.  83  (see 
Holland  v.  Fox,  $upra),the  court  will  not, before  verdict, 
order  a  retrospective  account  of  sales  and  profits ;  but 
upon  reasonable  evidence  being  laid  before  the  court  of 
the  infringement,  by  the  defendant,  of  a  valid  patent, 
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and  of  profits  made  by  such  infringement,  it  will 
require  the  defendant  to  keep  an  interim  account  of 
sales,  on  condition  of  the  plaintiff  agreeing  to  waive 
all  claim  to  more  than  nominal  damages,  and  under- 
taking to  pay  the  costs  of  keeping  such  account  if  the 
judgment  should  ultimately  be  for  the  defendant. 
The  "  inspection"  meant  by  sec.  42  is  not  an  inspec- 
tion of  the  books  of  the  opposite  party,but  an  inspection 
of  the  instruments  or  machinery  constituting  the 
patented  invention,  or '  the  alleged  infringement  of  it. 
Vidi  v.  Smith,  23  Law  Tim.  Rep.  231. 

SHIPPING.— Demurrage— Freighter—Indorsee  of 
bill  of  lading. — The  freighter  of  goods,  who  has  en- 
tered into  a  contract  with  the  shipowner  to  pay  demur- 
rage, the  goods  being  deliverable  by  the  bill  of  lading  to 
him  or  his  assignees  on  paying  freight,  is  not  relieved 
from  his  liability  to  pay  demurrage,  although  the  bill 
of  lading  has  been  assigned  before  the  arrival  of  the 
ship,  and  the  goods  are  parted  with  by  the  shipowner 
to  the  assignee  without  satisfaction  of  the  shipowner's 
lien.  Harrison  v.  Spaeth,  23  Law  Journ.  N.  S.  Q.  B. 
165. 

SHIPPING.— Insurance— Capture  by  pirates^  Re- 
capture — Total  or  partial  los #.— The  cases  establish  that 
a  captive  of  a  ship  by  pirates  amounts  to  a  total  loss, 
and  that  when  once  there  has  been  a  total  loss  by  such 
a  capture,  it  is  to  be  construed  to  be  a  permanent  total 
loss,  unless  either  the  ship  be  actually  restored  to  the 
possession  of  the  owners,  or  they  have  the  power  of 
immediately  taking  possession;  the  right  to  obtain 
possession  is  nothing,  for  that,  of  course,  the  owners 
always  have  as  against  pirates.    A  ship,  being  insured 
under  a  time  policy,  was  during  the  time  captured  by 
pirates.     She  was  afterwards  re-captured  by  an  Eng- 
lish ship  of  war,  but  kept  by  them  as  a  prize;  whereupon 
the  owners  gave  notice  of  abandonment.    The  ship 
was  afterwards  sent  for  England  under  the  care  of  a 
prize-master,  with  orders  to  obtain  an  adjudication  in 
the  Court'  of  Admiralty,  but  meeting  with  bad  weather, 
put  into  F.j  and  was  sold  by  the  prize-master.    After- 
wards  the  owners  brought  an  action  against  the  under- 
writers as   for  a  total  loss.    Held,  that  they  were 
entitled*  to  recover  as  for  a  total  loss,  for  capture  by 
pirates  was  a  total  loss  in  the  first  instance,  and  such 
total  loss  could  not  be  reduced  to  a  partial  loss,  unless, 
either  the  ship  was  restored  to  the  possession  of  the 
owners  before  action  brought,  or  they  had  the  power 
of  resuming  possession  of  her  before  action  brought, 
it  beinjr,  immaterial  whether  they  had.  the  right  to 
immediate  possession,  and  whether  the  re-captors  had 
any  right  to  detain.    Dean  v.  Hornby,  18  Jur.  623. 

STATUTE  OP  FRAUDS.  —  Several  contracts 
made  at  various  times  and  places — Part  performance — 
Evidence  of  contract  joint  and  entire.— The  question, 
whether  a  transaction  amounts  to  one  entire  contract 
or  to  several,  so  as  that  any  part  payment  or  part 
delivery  may  satisfy  the  Statute  of  Frauds  as  to  the 
whole,  depends  upon  the  circumstances  of  each  case : 
and  it  is  not  necessarily  conclusive  that  the  transaction 
takes  place  at 'the  same  time  and  place,  or  at  different. 
If  the  result  of  various  bargains  at  different  times  and 
places,  but  in  the.  course  of  the  same  transaction,  be 
reduced  into  writing,  and  signed  by  one  party  i 


the  party  who  did  not  sign  it,  it  may  not  be  perse 
binding.  Under  the  statute*  it  may  be  made  so  by 
part  payment  or  part  delivery  of  any  of  the  goods  com- 
prised within  it «  and  then  the  written  memorandum 
is  evidence  of  the  contract  against  him.  In  an  action 
for  the  price  of  timber  bargained  and  sold,  it  appeared 
that  defendant  had  proposed  to  meet  the  plaintiff,  to 
burchaac  timber ;  and,  having  met  him,  had  gone  with 
him  to  several  places,  some  miles  apart,  but  all  on  the 
same  day,  purchasing  lots  of  timber  at  each  place,  at 
separate  prices :  the  amount  in  each  case  above  ^10; 
and  that  then  the  plaintiff  had,  at  his  proposal,  made 
a  memorandum  of  these  bsrgains,  signing  it,  and  giving 
it  to  the  defendant.  Some  of  the  timber  had  been 
delivered  and  received,  and  payments  had  been  made 
generally  on  account.  The  defendant  had  refused  to 
receive  the  residuo,  and  had  -made  no  payments  on 
account  of  it,  it  not  appearing  from  what  particular 
lots  the  timber  received  or  that  refused  had  come. 
Held,  that  the  contract  was  one  and  entire;  and, 
therefore,  that  the  statute  wss  satisfied  by  payment  or 

rrt  delivery  of  any  of  the  timber.  Biggs  v.  Whisking, 
Com.  Law  Rep.  617.  ,^„«       A  ,.     ^        „ 

STATUTE  OF  LIMITATIONS.— Action  for  calls 
on  railway  shares,  an  action  on  f^»»»^*4 
Will  4,  c.  42,  s .  3.— By  sec  3  of  d  &  4  Will.  4, 
o  42,  all  actions  of  covenant  or  debt  upon  any  bond 
or  other  specialty  are  to  be- brought  within  twenty 
years  after  the  cause  of  action.  •  An  action  of  debt  by 
a  railway  company  against  one  of  its  members  »r  calls, 
-under  the  Companies'  Clauses  Consolidation  Act  (8  &  9 
Vic.  c.  16),  and  the  special  Act  (8  &  9  Vic.  c.  122),  is 
an  action  founded  upon  a  statutory  liability ;  and  there- 
fore a  plea  "  that  the  action  is  founded  upon  contracts 
without  specialty,  and  that  the  alleged  causes  of  action 
didVnot,  nor  did  any  or  either  of  them,  accrue  within 
six  years  before  the  suit,"  is  a  bad  plea,— the  proper 
limitation  to  such  an  action  being  twenty  9«>r*M  »• 
3  &  4  Will.  4,  c.  42,  s.  3.  Cork  and  Brandon  Railway 
Company  v.  Qoode,  13  Q.  B.  Rep.  826;  1  Com.  L. 
Repf345;  17  Jur.  1057 ;  22  Law  Journ.  N  S.  C.  P. 
198. 

AMENDMENT.—  Delay  in  application*- Before 
trial.— Although  delay  may  be  a  ground  for  refusing 
leave  to  amend  the  declaration  on  the  eve  of  the  trial, 
it  is  no  ground  for  ultimately  refusing  it,  unless  it 
would  involve  some  prejudice  to  the  defendant,  as  by 
reason  of  the  expected  absence  or  death  of  a  witness. 
And,  except  under  special  circumstances,  the  court 
will  allow  the  plaintiff  amendment,  at  any  time^before 
trial,  on  the  usual  terms.    Tricket  v.  Jarman,  2  Com. 

Law  Rep.  716.  ,  ,,.„,,, 

AMENDMENT.— 0/  declaration  after  notice  of 
trial  — Demurrer  to  amended  declaration  — Second 
order  to  amend.— Where  a  plaintiff,  after  a  notice  of 
trial  (on  an  issue,  of  not  guilty),  and  shortly  before 
trial/bad  leave  to  amend  on  payment  of  costs,  and 
the  declaration  as  amended  was  re^ehvered,  and  a 
demurrer  was  then  delivered,  and  afterwards  the  costs 
of  the  amendment  had  been  taxed,  and  the  master 
allowed  all  the  costs  of  preparing,  which  «iuded 
almost  all  the  costs  of  the  cause,  and  the  plaintiffs 
had  obtained  another  order  for  leave  to  amend,  upon 


presence  of  (the  other,  and  tie  memoranoum  is  given  payment  of  costs  upon  both  amendments,  the  court 
to,  though  not  signed  by  him,  that  is  evidence  that  allowed  the  plaintiff  to  amend  on  paying  the  costs  or 
the  contract  was  joint  and  entire;  although,  as  against  I  the  latter,  and  paying  into  court  the  costs  of  tne 
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former,  reserving  the  question  of  review  of  taxation 
until  it  was  seen  whether,  on  the  pleadings  to  the 
declaration  as  re-amended,  the  costs  of  preparing  for 
trial  would  become  thrown  away ;  and  if  they  were  not, 
semble,  that  there  would  be  a  review  of  taxation,  and 
that  they  would  not  be  allowed  as  costs  of  the  first 
amendment.  A  lies  an  v.  The  Midland  Rail.  Comp.,  2 
Com.  Law  Rep.  712. 

COSTS.— Allowance  of— Discretion  of  taxing  officer. 
— The  court  will  not  review  the  taxation  of  its  officer 
in  a  matter  purely  for  his  discretion,  and  where  he  has 
transgressed  against  no  legal  principle.  Thomas  v. 
Mannix,  3  Ir.  Com.  L.  Rep.  128. 

COSTS. — Distinction  between  party  and  party  and 
solicitor  and  client  costs — New  rules  for  taxation — 
Advice  on  evidence— Abstract  of  title.— As  a  general 
principle,  it  is  desirable,  in  the  taxation  of  costs,  as 
much  as  possible  to  do  away  with  the  distinction 
between  costs  as  between  party  and  party,  and  costs 
as  between  attorney  and  client.  But  it  is  impossible 
wholly  so  to  do ;  and,  for  example,  although  in  taxing 
costs  of  preparing  for  trial,  a  retaining  fee  for  one 
counsel  may  be  properly  allowed  as  between  party  and 
party,  a  retaining  fee  for  another  can  only,  as  a  fee  for 
special  retainer,  be  allowed  as  between  attorney  and 
client.  The  new  rules  as  to  taxation  of  costs  were 
not  designed  to  be  restrictive,  but  rather  enlarging  in 
their  effect  as  to  costs  between  party  and  party.  As  a 
general  rule,  in  taxing  costs  of  preparing  for  trial,  the 
costs  of  advice  on  evidence  ought  to  be  allowed  as 
between  party  and  party.  In  taxing  costs  on  a  dis- 
continuance in  an  action  of  ejectment  by  reversioner 
against  an  under  lessee  on  a  forfeiture  in  the  original 
lease,  the  discontinuance  being  four  days  before  the 
day  for  trial :  Held,  that  advice  on  evidence  was  a 
reasonable  item  to  be  allowed  the  defendant;  and 
along  with  it  a  copy  of  the  original  lease.  '  But 
perusing  particulars  of  breaches,  Held,  a  fit  item  only 
for  taxation  as  between  attorney  and  client.  And 
costs  of  abstract  of  title  and  advice  on  title  (the  pro- 
perty being  copyhold)  were  also  disallowed.  Cheshire 
v.  Mumford,  2  Com.  L.  Rep.  746. 

COSTS.— Of  Demurrer— 3  $  4  Will.  4,  c.  42— 
Withdrawal  of  juror. — The  ordinary  effect  of  agreeing 
to  withdraw  a  juror  is,  as  to  costs,  that  each  party 
bears  his  own  costs ;  but  this  does  not  apply  to  the 
costs  of  a  demurrer  previously  heard  and  upon  which 
judgment  has  been  given,  though  no  damages  are,  in 
consequence  of  the  withdrawal  of  the  juror,  assessed 
upon  the  demurrer.  This  depends  on  the  3  &  4 
Will.  4,  c.  42,  s.  34,  which  enacts  that  "  where  judg- 
ment shall  be  given  either  for  or  against  a  plaintiff,  or 
for  or  against  a  defendant,  upon  any  demurrer  found 
in  any  action  'whatever,  the  party  in  whose  favour 
such  judgment  shall  be  given  snail  also  have,  judgment 
to  recover  his  costs  in  that  behalf."  In  a  case  where 
the  defendant  had  demurred  to  the  declaration,  and 
judgment  was  given  for  the  plaintiff,  and  at  the  trial  a 
juror  was  withdrawn,  it  was  neld,  that  the  3  &  4  Will. 
4,  c.  42,  gives  the  plaintiff  the  right  to  his  costs  of  the 
demurrer,  irrespective  of  the  termination  of  the  suit, 
and  not  at  all  depending  upon  the  assessment  of 
damages.    Bentley  v.  Dawes,  23  Law  Tim.  Rep.  269. 

COSTS.—  Where  a  defendant  pleads  never  indebted, 
and  plaintiff,  though  tntitled  to  verdict  on  general 
issue,  fails  in  proving  any  balance  due.— Where  the 


plaintiff  declares  on  the  common  counts*  and  the 
defendant  pleads  never  indebted  to  the  whole,  and 
also  payment  (in  the  common  form)  to  the  whole 
declaration,  the  particulars  giving  credit  for  an  amount 
as  paid — if  plaintiff  fails  in  proving  any  balance  due, 
although  he  is  entitled  to  a  verdict  on  the  general 
issue,  he  is  not  entitled  to  any  costs,  except  such  as 
he  can  show  to  have  been  exclusively  incurred  in 
proving  the  amount  which  has  been  paid;  and  the 
defendant  is  entitled  to  such  costs  as  in  any  degree 
related  to  the  disproof  of  a  balance.  Way  v.  Hennett, 
2  Com.  L.  Rep.  709. 

COSTS. — Witness  on  arbitration  after  examination* 
— Semble,  a  party  is  not  entitled  to  costs  for  the 
attendance  of  a  witness  in  an  arbitration  after  he  has 
been  examined  and  cross-examined,  provided  he  is 
not  recalled,  and  was  easily  accessible  if  it  had  been 
desired  to  recall  him.  Way  v.  Hennet$>  2  Com.  L. 
Rep.  709. 

COSTS.—  Withdrawing  record—  Clerical  error- 
Offer  to  amend.— In  Pope  v.  Fleming  (5  Exc.  Rep.  249) 
it  was  held  that  when  the  record  is  withdrawn  through 
the  default  of  the  defendant,  he  is  not  entitled  to  costs 
of  the  day.  But  it  must  be  clearly  shown  that  the 
defendant's  conduct  has  occasioned  the  withdrawal. 
Where  a  clerical  mistake  in  the  pleadings  or  particu- 
lars is  discovered  at  Nisi  Prius  when  the  cause  is 
called  on,  and  the  judge  offers  to  allow  an  amendment 
on  payment  of  costs,  which  is  declined,  and  the  record 
is  withdrawn,  the  defendant  is  not  deprived  of  hi* 
right  to  costs  of  the  day,  by  the  fact  that  there  if 
some  reason  to  suppose  he  may  have  misled  th< 
plaintiff  into  imagining  the  mistake  would  not  bt 
taken  advantage,  of,  there  being  nothing  amounting  to 
fraud  or  breach  of  faith.  Greenway  v.  Holmes,  2  Com. 
Law  Rep.  745. 

ERR6r.— The  House  of  Lords— Custody  of  judg- 
ment-roll—\b  8f  16  Vic.  c  76,  *.  165.— By  sec.  155 
of  the  Common  Law  Procedure  Act,  "  upon  the  sug- 
gestion of  error  alleged  and  denied  (which  suggestion 
is  in  lieu  of  the  old.  proceeding,  by  assignment  of  and 
joinder  in  error)  being  entered,  the  cause  may  be  set 
down  for  argument  in  the  manner  heretofore  used, 
and  the  judgment-roll  shall,  without  any  writ  or  re- 
turn, be  brought  by  the  Master  into  the  Court  of 
Error  in  the  Exchequer  Chamber,  before  the  justices," 
&c.  "  on  the  day  of  its  sitting,  ....  or  if  the  pro- 
ceedings in  error  be  before  the  High  Court  of  Parlia- 
ment, then  before  the  High  Court  of  Parliament  before 
or  at  the  time  of  its  sitting."  These  latter  words, 
which  refer  to  proceedings  in  error  in  the  House  of 
Lords,  differing  from  those  which  refer  to  proceedings 
in  error  in  the  Exchequer  Chamber,  seem  to  contem- 
plate the  judgment-roll  being  left  with  some  officer  of 
the  House  of  Lords.  Where  error  is  brought  in  the 
House  of  Lords  upon  a  judgment  in  the  Exchequer 
Chamber,  in  a  proceeding  in  the  Court  of  Queen's 
Bench,  under  sec.  155  of  stat.  15  &  16  Vic.  c.  76,  the 
Court  of  Queen's  Bench  will  authorise  the  Master  to 
leave  the  judgment-roll  with  the  clerk  in  Parliament, 
to  remain  there  until  the  writ  of  error  has  been  deter- 
mined.   Lqne  v.  Hooper,  18  Jur.  652. 

EXECUTION.  —  Return  to  writ— Informality — 
Amendment.— Vf  here  a  sheriff's  return  to  a  writ  of 
fi.  fa.  is  so  informal  as  to  be  calculated  to  deprive  the 
plaintiff  of  the  fruits  of  his  execution,  or  seriously  em- 
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tonuses  him  in  bringing  an  action  againt  the  sheriff, 
the  court  will,  on  motion,  compel  him  to  amend  it. 
Harris  v.  O' Meagher,  3  Ir.  Com.  Law  Rep.  129. 

MISJOINDER  OF  DEFENDANTS  (mi*,  p.  67). 
— Common  Law  Procedure  Act,  the  15  #  16  Vic. 
c.  76,  ss.  34,  37,  222 — Amendment. — As  we.  have 
already  seen  (ante,  p.  67)  by  sec.  34  of  the  Common 
Law  Procedure  Act,  the  court  or  a  judge,  at  any  time 
before  trial,  may  order  that  any  person  not  joined  as 
a  plaintiff  shall  be  so  joined,  or  that  a  plaintiff  may  be 
struck  out  of  the  cause,  if  injustice  will  not  thereby  be 
done.     By  sec.  37  of  the  same  act,  where  too  many 
defendants  (which  is  called]  a  misjoinder)  are  joined  in 
any  action  on  contract,  the  court  or  a  judge  before  the 
trial  may  order  the  names  of  such  defendants  to  be 
struck  out,  on  terms,  and  if  no  injustice  will  arise ; 
and  if  it  shall  appear  at  the  trial  of  any  action  on  con- 
tract that  there  has  been  a  misjoinder  of  defendants, 
the  same  may  then  be  amended  as  a  variance  in  the 
same  manner,  and  on  the  same  terms,  as  with  respect 
to  a  misjoinder  of  plaintiffs.     And  by  sec.  222  of  the 
same  act,  the  superior  courts  of  common  law,  and 
every  judge  thereof,  and  any  judge  sitting  at  Nisi 
Prius,  at  all  times  may  amend  all  defects  and  errors 
in  any  proceeding  in  civil  causes,  whether  there  is 
anything  in  writing  to  amend  by  or  not,  and  whether 
the  defect  or  error  be  that  of  the  party  applying  to 
amend  or  not.    It  has  been  decided,  that  in  a  case  of 
misjoinder  of  defendants  in  an  action  on  contract,  the 
amendment  of  striking  out  the  name  of  the  defendant 
or  defendants  misjoined,  if  made  at  all,  must  be  made 
at  the  trial,  and  cannot  be  made  afterwards  on  motion 
before  the  court.   The  above  sec.  222  of  the  Common 
Law  Procedure  Act  is  not  applicable  to  an  amend- 
ment for  misjoinder  of  parties,  but  applies  to  such 
amendments  as  may  be  necessary  for  determining  the 
real  question  in  controversy  between  parties  properly 
joined.    Robson  v.  Doyle,  18  Jur.  652:  2  Com.  Law 
Rep.  671. 

PARTICULARS.— Further  and  better  particulars 
— Claim  reduced  by  payment  and  set-off. — In  ordering 
further  and  better  particulars,  the  court  will  not  com- 
pel the  plaintiff  to  give  particulars  of  payments  made 
by  the  defendant.  Fussel,  P.  0.  v.  Gordon,  13  C.  B. 
Rep.  847. 

PAYMENT.— Plea  of  where  credit  given,  and  ba- 
lance only  sought  to  be  recovered— Credit  in  particulars 
and  in  declaration,  difference  between.— In  Eastwick 
v.  Harman  (6  Mees.  and  Wela.  13),  it  was  laid  down 
that  credit,  given  for  specific  sums  as  paid,  was  the 
same  as  if  payment  had  been  pleaded  of  those  sums,, 
so  that  in  fact  the  declaration  was  only  for  the  balance, 
and  payment  would  not  have  to  be  pleaded  to  the 
amount  admitted,  but  only  to  the  balance.  And  by 
the  pleading  rules  of  Hil.  Term,  1853,  pi.  13,  "  in  any 
ease  in  which  the  plaintiff  (in  order  to  avoid  the  ex- 
pense of  the  plea  of  payment  or  set  off)  shall  have 
given  credit  in  the  particulars  of  his  demand  for  any 
sum  or  sums  of  money  therein  admitted  to  have  been 
paid  to  the  plaintiff,  in  which  the  plaintiff  admits  the 
defendant  is  entitled  to  set-off,  it  shall  not  be  neces- 
sary for  the  defendant  to  plead  the  payment  or  set-off 
of  such  sum  or  sums  of  money.  But  this  rule  is  not 
to  apply  to  cases  where  a  plaintiff,  after  stating  the 
amount  of  his  demand,  states  that  he*eeks  to  recover 
a  certain  balance,  without  giving  credit  for  any  par- 


ticular sum  or  sums,  or  to  cases  of  set-off  where  the 
plaintiff  does  not  state  the  particulars  of  such  set-off." 
Also,  by  pi.  14  of  same  rules,  "  payment  shall  not  in 
any  case  be  allowed  to  be  given  in  evidence  in  reduc- 
tion of  damages  or  debt,  but  shall  be  pleaded  in  bar." 
In  Morris  v.  Jones  (I  Qu.  Ben.  Rep.  397),  the  decla- 
ration was  general,  but  the  particulars  stated  that  the 
plaintiff  claimed  a  balance  of  £27,  on  an  account 
amounting  to  £1 15.  The  defendant  pleaded  the  gene- 
ral issue,  except  as  to  j£47,  and  m  to  tnat>  tender. 
The  plaintiff  proved  an  item  of  £ 3.  10s.  included  in 
the  particulars.  It  was  held,  that  the  defendant  could 
not  take  advantage  of  any  payment,  it  not  having  been 
pleaded ;  and  that  the  plaintiff  was  entitled  to  a  ver- 
dict to  that  amount.  Where  credit  is  given  by  the 
declaration,  and  it  is  there  expressly  stated  that  the 
balance  only  is  sought  to  be' recovered,  the  cases  of 
Alston  v.  Mills  (9  Adol.  and  £1.  248),  and  Price  v. 
Rees  (11  Mees.  and  Wels.  576),  conflict;  in  the  former 
there  was  a  plea  of  payment,  which  was  held  not  to  be 
pleaded  to  the  balance  merely ;  in  the  latter  there  was 
no  such  plea,  yet  the  court  held  that  the  plaintiff  must 
prove  a  sum  beyond  the  amount  credited  in  order  to 
oe  entitled  to  a  verdict.  It  has  now  been  decided  by 
the  Court  of  Common  Pleas,  that  if,  in  an  action  for 
a  common  money  demand,  the  claim  being  for  a 
balance  and  no  specific  credit  given  in  particulars  for 
payment,  the  defendant  plead  only  never  indebted, 
the  plaintiff  will  recover  if  he  prove  any  amount  ever 
due ;  and  the  defendant  will  not  be  allowed  to  prove 
that  nothing  was  due  beyond  what  had  been  paid. 
Booth  v.  Lamburn,  2  Com.  Law  Rep.  711. 

PLEADINGS.— Good  in  substance— Demurrers.— 
Special  demurrers  are  abolished  by  the  Common  Law 
Procedure  Act.  By  sec.  50  of  that  act,  "  either  party 
may  object  by  demurrer  to  the  pleading  of  the  oppo- 
site party,  on  the  ground  that  such  pleading  does  not 
set  forth  sufficient  ground  of  action,  defence,  or  reply, 
as  the  case  may  be ;  and  where  issue  is  joined  on  such 
demurrer,  the  court  shall  proceed  and  give  judgment 
according,  as  the  very  right  of  the  cause  and  matter 
in  law  shall  appear  unto  them,  without  regarding  any 
imperfection,  omission,  defect  in,  or  lack  of  form ;  and 
no  judgment  shall  be  arrested,  stayed,  or  reversed  for 
any  such  imperfection,  omission,  defect  in,  or  lack  of 
form."  A  pleading  to  be  good  on  demurrer,  since  the 
passing  of  the  Common  Law  Procedure  Act,  must  be 
good  in  substance,  and  such  as  would  have  been  held 
to  be  good  on  general  demurrer  before  the  passing  of 
that  statute.  Richards  v.  Bsavis,  2  Com.  Law  Rep. 
673. 

PLEADINGS.— Action  on  written  instrument- 
Demurrer— Irregularity— Waiver—How  issues  should 
be  raised. — In  an  action  on  a  written  instrument,  if 
the  defendant  sets  it  out  in  his  plea,  it  is  not  thereby 
made  part  of  the  declaration,  no  as  to  enable  him  to 
denfur.  If  he  do  demur,  Semble,  that  his  pleading 
will  be  irregular,  as  it  will  amount  to  a  plea  and  a 
demurrer  to  the  declaration  without  leave.  But  if  the 
plaintiff  join"  in  demurrer,  though  he  thereby  waives 
the  irregularity,  yet  aslhe  sole  question  will  be  whether 
the  declaration  is  good  on  the  face  of  it,  the  plaintiff 
must  have  judgment  if  it  be  so,  although  the  document 
as  set  out  in  the  plea  is  destructive  of  the  right  of 
action.  The  proper  course  for  the  defendant  in  such 
a  case  is  either  to  plead  the  general  issue,  now  assump- 
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sit  non  est  factum,  or  nul  tiel  agard,  if  he  desire  to 
raise  the  question  of  fact,  what  were  the  terms  of  the 
document ;  or  if  he  desire  to  take  the  opinion  of  the 
court  on  the  construction  of  the  instrument,  to  set  it 
out  as  his  plea,  with  an  expressed  or  implied  prayer  of 
judgment,  whether  plaintitf  can  maintain  his  action ; 
oh  which  the  plaintiff  can  either  traverse  that  it  is  the 
document  declared  on,  if  it  be  entirely  set  out,  or  may 
demur,  to  raise  the  question  of  construction.  Sim  v. 
Edwards,  2  Com.  L.  Rep.  749. 

PLEAS.— Allowance  or  disallowance  of  pleas — 
Charter-party — Freight, — The  allowance  or  disallow- 
ance of  a  plea  by  the  court  or  a  judge,  is  to 'be  deter- 
mined on — not  by  its  goodness  or  badness  in  law 
(assuming  it  not  to  be  wholly  frivolous),  but  with 
reference  to  any  other  pleas  which  may  be  proposed, 
and  especially  upon  the  consideration  whether  the 
question  it  is  desired  to  raise  upon  it  arises  under  any 
other  plea.  And,  Semble,  the  court  will  grant  leave  to 
plead  any  pleas  necessary  to  raise  every  question  that 
can  be  justly  suggested  on  any  fair  construction  of  a 
contract  declared  on— evert  a*  construction  of  which  it 
disapproves.  In  an  action  on  a  charter-party,  by 
which  the  freighter  was  to  pay  the  highest  rate  of 
freight  which  he  could  prove  to  have  been  paid  for 
ships  on  the  same  voyage,  averment  of  general  per- 
formance, and  that  the  plaintiff  was  able  to  prove,  as 
the  fact  was,  that  the  highest  rate  of  freight  was  a  cer- 
tain sum,  which  the  defendant,  though  he  had  notice, 
would  not  pay.  Plea  proposed  :— 1.  That  the  plain- 
tiff was  not  able  to  prove,  nor  was  it  the. fact.  2. 
That  the  plaintiff  did  not,  in  fact,  prove  to  the  defen- 
dant, that  .the  rate  of  freight  was  as  alleged.  The. 
latter  plea  having  been  disallowed  at  chambers,  the 
court  allowed  it,  on  condition  that  it  might  be  de- 
murred to  at  once,  and  argued  on  the  last  day  of  term, 
that  being  in  three  days ;  intimating  at  the  same  time 
an  opinion  that  it  was  a  bad  plea,  but  that  they  would 
not  deprive  the  defendant  o£  the  opportunity  of  placing 
it  on  the  record,  to  raise  the  question  as  to  the  con- 
struction of  the  contract.  C  ether  v.  Capper,  2  Com. 
Law  Rep.  719. 

QUO  WARRANTO.— fiufe  absolute  by  consent- 
Disclaimer— Costs.— In  the  case  of  Reg  v.  Morton 
(4  Qu.  Ben.  Rep.  146 ;  S.C.  7  Jur.  85),  where  subse- 
quently to  a  rule  nisi  for  a  quo  warranto,  the  defendant 
had  resigned  the  office  (town  councillor),  the  rule 
was  made  absolute  upon  condition  that  the  prosecutor 
should  not  file  an  information  unless  legally  necessary, 
and  the  defendant  undertaking  to  disclaim  if  an  infor- 
mation should  be  filed.  However,  it  has  lately  been 
decided  that  though  a  jierson,  whose  election  to  the 
office  of  town  councillor  u  void  by  reason  of  a. mistake 
of  the  presiding  officer,  is  willing  to  disclaim  and  con- 
sents to  a  rule  for  a  quo  warranto- being  made  absolute, 
the  court  will  not  order  that  the  relator  should  bear 
the  expense  of  the  information  and  disclaimer.  '  The 
court  refused  to  act  on  the  decision  in  Reg  v.  Morton 
(4  Qu.  Ben.  Rep.  146;  S.  C.  7  Jur.  85),  saying  that 
it  .<was  quite  an  exceptional  case,  and  added  that  it 
must  be  taken  that  the  defendant  was  in  the  office,  and 
then  he  could  not  be  ousted  unless  an  information  in 
the  nature  of  a  quo  warranto  was  filed,  on  which  there 
would  be  judgment  of  ouster.  Reg.  v.  Hartley,  18 
Jur.  623. 

TRIAL.— Postponement  of  trial~Absence  of  ma- 


terial witness. — The  court  will  renew  the  postponement 
of  trial  of  a  cause  on  account  of  the  absence  of  a  ma- 
terial witness  beyond  seas,  if  satisfied  that  there  is  a 
reasonable  expectation  of  his  return  to  this  country, 
even  although-  the  trial  has  already  been  postponed 
for  a  year,  and  it  is  not  certain  when  he  will  return. 
In  an  action  against  the  owner  of  a  ship  for  supplies 
furnished  on  the  order  of  the  master,  the  trial  having 
been  postponed  from  Hilary  Term,  1853,  to  Hilary 
Term,  1854,  on  an  affidavit  that  he  had  sailed  to  Aus- 
tralia after  issue  joined,  and  was  instructed  to  return 
to  England,  the- court  postponed  the  trial  until  Easter, 
on  an  affidavit  of  defendant,  setting  forth  a  letter  from 
thewitnessfdated  Melbourne,  July  25, 1853,  stating  that 
he  had  been  detained  for  two  months  from  a  difficulty 
of  getting  sailors,  and  that  he  now  hoped  to  get  off, 
intending  to  sail  to  Sydney,  or,  if  necessary,  to  Singa- 
pore, in  search  of  a  cargo.  Thompson  v.  Lewis,  2 
Com.  L.  Rep.  707. 

WARRANT  OP  ATTORNEY.— Attorney  acting 
for  both  parties — When  objection  barred  by  laches, — 
By  the  1  &  2  Vic.  c.  1 10,  s.  9,  no  warrant  of  attorney  in 
a  personal  actionorcognovit  shall  beof  any  force  unless 
there  be  present  an  attorney  on  behalf  of  the  person 
giving  it,  expressly  named  by  him  and  attending  at 
his  request,  to  inform  him  of  the  nature  thereof,  which 
attorney  is  to  subscribe  his  name  as  a  witness  to  the 
due  execution  of  such  warrant  of  attorney  or  covenant, 
and  thereby  declare  himself  to  be  attorney  for  the 
person  executing  the  same,  and  state  that  he  subscribes 
as  such  attorney.  A  warrant  qf  attorney,  to  confess 
judgment  as  a  security  for  advances,  was  attested  in 
due  form  by  an  attorney,  acting  for  defendant  and  as 
his  attorney,  and  at  his  request,  but  who  also  acted  Iri 
the  transaction  for  the  plaintiff.  Defendant  was  in- 
formed that  the  attorney  had  been  consulted  by  plain- 
tiff. The  warrant  was  executed  on  6th  March,  1847  s 
Judgment  was  signed  on  the  19th  July,  1847 ;  and  a 
fi.  fa.  shortly  after  issued,  but  was  not  executed.  The 
plaintiff,  after  the  judgment  was  signed,  gave  fresh 
credit  to  the  defendant  in  the  way  of  his  trade.  Oa 
28th  June,  1850,  a  levy  was  made.  None  of  these  facts 
were  concealed.  The  defendant  was  adjudged  a  bank- 
rupt on  29th  July,  1850.  A  rule  to  set  aside  the 
warrant  of  attorney  and  all  subsequent  proceedings 
was  obtained  in  Trinity  Term,  1851.  Held,  that  by 
stat  1  &  2  Vic.  c.  110,  -s.  9,  the  attorney  acting  for 
the  plaintiff  could  not  act  as  attorney  for  the  defendant, 
and  that  the  objection  being  made  must  prevail.  Held 
also,  that  the  circumstances  above  stated  did  not  pre- 
clude the  assignees  of  the  bankrupt  defendant  from 
raising  the  objection.  Bemble,  that  lapse  of  time,  after 
execution  levied,  and  other  circumstances,  showing 
that  the  plaintiff  was  knowingly  allowed  to  alter  his 
position  on  the  faith  of  a  judgment  thus  obtained,  may 
preclude,  the  defendant  or  his  representatives  from 
raising  the  objection.  v  Sed  qyucre.  Hirst  v.  Han* 
*aA,  17Q.B.  fcp.383. 

COUNTY   COURTS. 

COSTS.— 13  $  14  Vic.  c.  61,  *.  13  —  Defendant 
residing  twenty  miles  from  plaintiff— Application  to 
judge  refused — Appeal  to  court. — By  sec.  13  of  the 
13  &  14  Vic.  c.  61,  if  the  plaintiff  in  an  action  in  the 
superior  courts  bn  contract  recovers  not  more  than 
£20,  or  in  tort  not  more  than  j£5,  be  may  yet  be  cnti- 
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tied  to  costs  if  he  can  "make  it  appear,  to  the  satis- 
faction of  the  court  in  which  such  action  was  brought,  or 
to  the  satisfaction  of  a  judge  at  chambers  on  summons, 
that  the  action  was  brought  for  a  cause  in  which  con- 
current jurisdiction  is  given  to  the  superior  courts,"  by 
sec  128  of  the  9  &  10  Vic.  c.  95,  It  has  been  decided 
that  where  a  judge  at  chambers  refuses  to  grant  a 

eaintiff  his  costs  under  the  above  section,  and  a  rule 
r  the  purpose  is  afterwards  obtained  from  court,  the 
party  who  shows  cause  against  the  rule  may  use  fresh 
affidavits  in  addition  to  those  made  use  of  before  the 
judge.    Saunderson  v,  Proctor,  18  Jur.  702. 

TITLE  TO  L\KD.— Jurisdiction  of  County  Cowrt 
ousted— Prohibition.— By  9  &  10  Vic.  c.  95,  s.  58,  the 
county  courts  "  shall  not  have  cognizance  of  any  action 
of  ejectment,  or  in  which  the  title  to  any  corporeal  or 
incorporeal  hereditaments,  or  to  any  toll,  fair,  market, 
or  franchise,  shall  be  in  question,"  «c.  A.  and  B.  had 
a  conversation  about  the  letting  of  a  cottage  which  A. 
claimed  as  heir-at-law  of  his  father,  who  had  been  in 
possession  for  fifty  years  before  his  death,  but  no 
agreement  was  come  to.  B.  afterwards  took  forcible 
possession  of  the  cottage;  and  in  a  plaint  in  the 
county  court,  in  which  A.  claimed  two  years'  rent,  B. 
set  up  the  title  of  the  lord  of  the  manor.  Held,  that 
inasmuch  as  there  was  no  evidence  of  tenancy,  the 
title  properly  came  in  question,  and  a  prohibition  was 
issued.     Marwood  v.  Waters,  Id  C.  B.  Rep.  820. 

BANKRUPTCY  AND   INSOLYENCY. 

ACTS  OP  BANKRUPTCY.— Assignment  of  stock 
in  trade — Departing  from  dwelling-house. — The  fol- 
lowing are  two  out  of  various  acts  of  bankruptcy  which 
a  trader  may  commit :  1.  Making  any  fraudulent  grant 
or  conveyance  of  any  of  his  lands,  tenements,  goods, 
or  chattels,  or  any  fraudulent  gift,  delivery,  or  transfer 
of  any  goods  or  chattels  (ante*,  p.  76) ;  2.  Departing 
from  his  dwelling-house,  or  otherwise  absenting  him- 
self; such  respective  acts  being  done  with  the  intent 
to  defeat  or  delay  creditors  (12  &  13  Vic.  c.106,  s.  67). 
In  the  following  case  it  appeared  that  H.,  by  deed, 
assigned  all  his  shop  and  dwelling-house,  stock  in- 
trade,  &c,  and  property  at  W.  or  elsewhere,  in  consi- 
deration of  an  old  debt  and  a  present  advance,  subject 
to  a  proviso  for  redemption.  The  mortgagee  ulti- 
mately took  possession,  and  proceeded  to  sell.  A  few 
days  before  possession  was  taken  H.  departed  from 
his  house,  but  left  his  address  behind,  and  promised 
to  return  on  a  certain  day.  He  did  return  for  a  few 
hours,  but  disappointed  a  creditor  he  had  promised  to 
pay.  Held,  that  the  deed  and  departure  were  both 
acts  of  bankruptcy.  Re  Holioway,  1  Bank,  and  Insolv. 
Rep.  244. 

AUCTIONEER.— Payment  of,  where  sale  by  tender. 
—The  stock  (drapery)  of  a  bankrupt  was  sold  by  an 
auctioneer  by  tender  in  the  country :  Held,  that  the 
auctioneer  was  entitled  to  be  paid  on  the  same  scale 
as  the  one  in  use  in  Basingnall-street,  that  being  a 
scale  of  payments  intermediate  to  those  employed  in 
sales  by  auction  and  sales  by  valuation.  Though  the 
5  &  6  Vic.  c  122,  s.  83,  provided  for  the  settlement 
of  the  bills  of  costs  of  auctioneers  employed  in  a 
bankruptcy,  there  is  no  such  provision  in  the  Consoli- 
dation Act;  the  mode  of  proceeding  to  give  jurisdic- 
tion to  the  Lord  Chancellor  is  for  the  assignees  to 
ask  the  sanction  of  the  court  to  paying  the  bill  on  a 


certain  scale,  and  the  auctioneer  consenting  to  be 
bound.    Re  McKenna,  Week.  Rep.  1853-4,  p.  682. 

ASSIGNEE.— Insolvency— Provisional  assignee— 
Vesting  of  causes  of  action- Common  Law  Procedure 
Act,  sec.  142.— It  is  established  that  if  a  cause  of 
action  touches  or  concerns  only  the  person  of  the 
bankrupt  or  insolvent,  it  does  not  pass  to  his  assignees, 
but  if  it  touches  his  estate  it  does  pass  to  them ;  or, 
in  other  words,  an  action  for  a  loss  to  the  estate  of  a 
bankrupt  or  insolvent  passes  to  his  assignees,  subject 
to  exception  where  the  loss  to  the  estate  is  a  conse- 
quence of  an  injury  to  the  person  or  feelings  of  the 
insolvent.    Declaration  for  not  replacing  a  printing- 
machine  according  to  agreement,  whereby  the  plaintiff 
was  deprived  of  gains  and  profits,  and  his  whole 
business  and   trade  were  ruined,  and  the  plaintiff 
became  insolvent.    Plea,  that- after  the  accruing  of 
the  causes  of  action,  and  before  suit,  the  plaintiff  had 
obtained  a  vesting  order,  whereby  the  said  causes  of 
action  had  vested  in  the  provisional  assignee.    Held, 
that  the  plea  was  good ;  for  even  assuming  the  special 
damage  to  be  not  too  remote,  vet  the  whole  of  it  as 
laid,  as  well  as  the  injury  which  caused  it,  would  be  a 
damage  to  the  estate  of  the  insolvent,  and  no  damage 
to  his  person,  except  through  its  being  a  damage  to 
his  estate;   and   that  therefore,  in  this  case  at  all 
events,  everv  cause  of  action  passed  to  the  assignee. 
Held  further,  that  the  plea  was  sufficient,  without 
alleging  that  the  assignee  had  not  interfered,  for  that 
sec.  142  of  the  Common  Law  Procedure  Act— which 
enacts  that  "the  bankruptcy  or  insolvency  of  the 
plaintiff,  in  any  action  which  the  assignees  might 
maintain  for  the  benefit  of  the  creditors,  shall  not  be 
pleaded  in  bar  to  such  action,  unless  the  assignees 
■hall  decline  to  continue,  and  give  security  for  the 
costs  thereof,  upon  a  judge's  order  to  be  obtained  for 
the  purpose,  within  such  reasonable  time  as  a  judge 
may  order,  but  the  proceedings  may  be  stayed  until  such 
election  is  made ;  and  in  case  the  assignees  neglect  or 
refuse  to  continue  the  action,  and  give  such  security 
within  the  time  limited  by  the  order,  the  defendant 
may,  within  eight  days  after  such  neglect  or  refusal, 
plead  the  bankruptcy,"  applies  only  to  actions  PJ11^^ 
at  the  time  of  the  insolvency.    Stanton  v.  Cother,  18 
Jur.  650. 

DISPUTING  TITLE  OF  ASSIGNEES.— Peti- 
tioning creditor**  debt  before  act  of  bankruptcy- 
Notice  to  dispute  trading  only  —  Admission  of  co- 
esnstent  debt.— It  is  established,  that  in  order  to  sup- 
port an  adjudication  of  bankruptcy,  the  petitioning 
creditor's  debt  must  have  accrued  before  the  act  of 
bankruptcy  on  which  it  is  intended  to  found  the  peti- 
tion of  adjudication  (see  Moss  v.  Smith,  1  Campb. 
489;  exp.  Charles,  14  East,  197).  By  the  Consoli- 
dation Act,  sec  234,  in  any  action  other  than  one  for 
any  demand  for  which  the  bankrupt  might  have  sus- 
tained an  action  had  he  not  been  adjudged  bankrupt 
(which  is  a  case  within  sec.  233  of  the  act  making 
the  Gazette  conclusive  evidence  of  the  bankruptcy 
if  the  adjudication  has  not  been  disputed  within 
a  limited  time),  ''and  whether  at  the  suit  of  or 
against  the  assignees,  or  against  any  person  acting 
under  the  warrant  of  the  court,  for  anything  done 
under  such  warrant,  no  proof  shall  be  required,  at  the 
trial,  of  the  petitioning  creditor's  debt,  or  of  the 
trading  or  act  of  bankruptcy  respectively,  unless  the 
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other  party  in  such  action  shall,  if  defendant  at  or 
before  pleading,  and  if  plaintiff  before  issue  joined, 
give  notice  in  writing  to  such  assignees  or  other  per- 
son that  he  intends  to  dispute  some,  and  which,  of 
such  matters."  In  the  case  of  Porter  v.  Walker 
(1  Man.  and  Gran.  686;  S.C.  4  Jur.  768;  9  Law 
Journ.  N.S.  C.P.  334),  it  was  held  (on  a  nearly  similar 
clause  in  the  6  Geo.  4,  c.  16,  s.  90),  that  in  an  action 
by  assignees  of  a  bankrupt  where  notice  was  given  to 
dispute  the  act  of  bankruptcy  only,  the  defendants 
must  be  taken  to  have  admitted  a  petitioning  creditor's 
debt  co-existent  with  the  act  of  bankruptcy  proved. 
And  in  the  case  of  Macheath  v.  Coates  or  Cooke  (4 
Bing.  34 ;  S.C.  12  Moo.  122 ;  5  Law  Journ.  C.P.  26), 
the  court  said  that  when  the  bankruptcy  statute  says 
no  evidence  shall  be  required,  it  means  that  no  evi- 
dence on  the  point  shall  h*  admitted  on  either  side. 
It  has  accordingly  lately  been  decided  that  in  an  action 
by  the  assignees  of  a  bankrupt,  if  the  defendant  does 
not  give  notice  that  he  will  dispute  the  petitioning 
creditor's  debt,  under  the  12  &  13  Vic.  c.  106,  s.  234, 
he  must  be  taken  to  admit  it  for  all  purposes.  There- 
fore, where  a  defendant  had  given  notice  that  he  would 
dispute  the  trading,  but  no  notice  that  he  would  dis- 
pute the  petitioning  creditor's  debt,  and  the  judge  at 
the  trial  non-suited  the  plaintiffs  on  the  ground  that 
the  petitioning  creditor's  debt  did  not  exist  at  the 
time  of  the  trading  proved,  the  court  set  aside  the 
nonsuit,  confirming  Porter  v.  Walker,  1  Man.  and  G. 
686,  on  the  ground  that  the  defendant  must  be  taken, 
by  not  having  given  notice  to  dispute  the  petitioning 
creditor's  debt,  to  have  admitted  such  debt  and  also 
an  act  of  bankruptcy  coincident  with  it.  Hernaman  v. 
Barber,  23  Law  Journ.  N.S.  C.P.  145 ;  Week.  Rep. 
1853-4,  p.  469 ;  2  Com.  Law  Rep.  825. 

MORTGAGE.— Fixed  and  moveable  utensils— 
Things  fixed  by  screws,  Sfc. — In  the  case  of  Hellawell 
v.  Eastwood  (6  Exch.  Rep.  295)  the  Court  of  Ex- 
chequer held  that  certain  spinning  machines  which 
were  fixed  by  screws,  some  into  the  wooden  floor,  and 
some  into  lead  which  had  been  poured  in  a  melted 
state  into  holes  in  the  stone  for  the  purpose  of  re- 
ceiving the  screws,  did  not  thereby  become  part  of  the 
freehold.  Mr.  B.  Parke  on  delivering  judgment  said  : 
"The  question  is  whether  the  machines  when  fixed 
were  parcel  of  the  freehold,  and  this  is  a  question  of 
fact,  depending  on  the  circumstances  of  each  case,  and 
principally  on  two  considerations,  i.e.  the  mode  of  an- 
nexation to  the  soil  or  fabric  of  the  house,  and  the 
extent  to  which  it  is  united  to  them,  whether  it  can 
easily  be  removed,  integrt,  salve,  et  commodt,  or  not, 
without  injury  to  itself  or  the  fabric  of  the  building ; 
secondly,  on  the  object  and  purpose  of  the  annexation, 
whether  it  was  for  the  permanent  and  substantial  im- 
provement of  the  dwelling,  in  the  language  of  the 
civil  law,  perpetui  usus  causd,  or  in  that  of  the  Year 
Book  (20  Hen.  7, 13)  pour  un  profit  del  inheritance,  or 
merely  for  a  temporary  purpose,  or  the  more  complete 
enjoyment  and  use  of  it  as  a  chattel"  His  lordship 
then  proceeded  to  notice,  as  indicative  of  the  intention 
not  to  make  the  machines  a  part  of  the  inheritance, 
that  they  were  slightly  attached,  were  removable  with- 
out injury  to  the  fabric,  and  the  objects  and  purposes 
of  the  annexation  were  not  the  improvement  of  the 
inheritance,  but  merely  to  render  the  machines  steadier 
and  more  capable  of  convenient  use  as  chattels.    This 


decision  has  been  acted  on  in  the  following  case  in 
bankruptcy :— Mortgage  for  a  term  of  years  of.  a 
brewery,  tap,  malt  lofts,  and  premises,  together  with 
plant,  fixtures,  and  machinery,  and  assignment  to 
mortgagee  of  plant,  goods,  utensils,  implements,  and 
things  on  or  about  the  premises.  Proviso  for  redemp- 
tion on  payment  of  the  mortgage  debt  on  a  day  cer- 
tain, or  at  such  earlier  day  as  the  mortgagee  should 
appoint;  and  that  until  default,  the  mortgagor  to 
retain  possession  of  the  premises,  Ate.  The  mortgagor 
remained  in  possession  of  the  premises,  &c.,  up  to  his 
bankruptcy.  Held  (on  submission  to  the  jurisdiction), 
that  certain  plant  and  fixtures  of  a  moveable  nature, 
including  some  that  were  affixed  to  the  freehold  by 
nails,  screws,  holdfasts,  and  bolts,  passed  to  the 
assignees.  Ex  parte  Langton  re  Clarkson,  1  Bank, 
and  Insolv.  Rep.  241. 

MORTGAGE.  —  Lien  —  Dealings  with  bankrupt 
without  notice  of  aot  of  bankruptcy — Security  not 
completed  before  act  of  bankruptcy. — By  sec.  133  of 
the  Bankruptcy  Consolidation  Act,  all  conveyances, 
contracts,  dealings,  and  transactions  by  and  with  any 
bankrupt  bond  fide  made  and  entered  into  before  the 
date  of  the  filing  of  the  petition  for  adjudication,  if 
the  party  had  not  at  the  time  thereof  notice  of  any 
prior  act  of  bankruptcy,  are  valid,  notwithstanding  any 
prior  act  of  bankruptcy  of  which  there  was  no  notice. 
In  the  following  case,  it  appeared  that  previous  to  the 
adjudication,  W.  proceeded  against  T.  for  the  recovery 
of  a  debt  both  at  law  and  in  bankruptcy  by  trader 
debtor  summons  simultaneously,  and  was  requested 
by  T.  to  withdraw  the  proceedings  in  bankruptcy,  T. 
promising  to  give  securitv  for  payment  of  the  daut 
out  of  the  surplus  which  be  expected  would  come  to 
him  out  of  certain  property  belonging  to  him,  -which 
he  had  mortgaged,  and  which  was  about  to  be  sold. 
Arrangements  were  made  for  carrying  this  proposition 
into  effect,  but  before  they  could  be  concluded,  the 
time  for  paying  and  compounding  under  the  12  &  13 
Vic.  c  106,  s.  80,  had  elapsed,  and  T.  filed  a  declara- 
tion of  insolvency  (12  &  13  Vic.  c.  106,  s.  70),  oil 
which  he  was  adjudicated  a  bankrupt.  W.  claimed  a 
lien  on  the  mortgaged  property  in  respect  of  the 
agreement,  field,  that  W.  had  notice  that  T.  had 
committed  an  act  of  bankruptcy  in  respect  of  the 
trader  debtor  summons,  and  that  the  lien  could  not 
be  sustained,  there  having  been,  indeed,  a  willingness 
to  give  and  to  receive  a  security  before  the  act  of 
bankruptcy,  but  no  final  arrangement  made  before 
such  act.  It  was  merely  treaty  and  not  agreement.  Ex 
parte  Weston,  re  Taylor,  1  Bank,  and  Insolv.  Rep.  240. 
TRADING.— Buying  on  commission.— Queere,  whe- 
ther a  person  who  sells  goods  for  another  on  com- 
mission, but  does  not  buy,  is  a  trader  within  the 
Bankrupt  Law  Consolidation  Act,  1849,  for  notwith- 
standing the  dictum  of  Lord  Mansfield  in  Hankey  v. 
Jones,  (2  Cowp.  750),  that  to  make  a  man  bankrupt, 
as  using  the  trade  of  merchandise  he  must  sell  as  well 
as  buy,  there  are  words  used  in  the  modern  Bankrupt 
Acts,  which  tend  to  show  that  it  is  not  necessary  that 
there  should  be  a  buying  as  well  as  a  selling.  Herna- 
man v.  Barber,  23  Law  Journ.  N.S.  Q.  B.  145 ;  Week. 
Rep.  1853-4,  p.  469. 

CRIMINAL   LAW— SESSIONS,  &C« 

BURQLARY.— Stealing  tit  a  dwelling-house.— By 
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the  7  WilL  4,  end  1  Tie.  e.  86,  t.  6,  whomever  shall 
steal  any  property  in  any  dwelling»house,  and  shall  by 
any  menace  or  threat,  put  any  one  being  therein  in 
bodily  fear,  shall  be  guilty  of  felony.  In  order  to 
constitute  the  offence  under  the  above  statute  7 
WilL  4,  and  1  Vic.  c  86,  *.  0,  of  stealing  in  a  dwelling- 
house,  and  by  menaces  and  threats  putting  persons 
being  therein  in  bodily  fear,  it  is  not  necessary  that 
all  the  persons  engage/ in  the  crime  should  be  actually 
in  the  house  j  and  if  one  remains  outside,  he  may  be 
equally  guilty  of  using  menaces  and  threats,  if  there 
was  a  common  purpose  to  inspire  terror.  A  threat  to 
a  person  outside  the  house  is  not  within  the  words  o£ 
the  statute,  but  it  is  a  circumstance  from  which  the 
jury  may  infer  the  line  of  conduct  inside  the  house. 
Reg.  t.  Murphy,  6  Cox  Crim.  Cas.  340. 

CERTIORARI.*- lb  remove  indictment— Private 
prosecutor— When  issued  on  application  of— Discre- 
tion of  judge  m  vacation — PubUe  prejudice. — News- 
paper paragraphs'  speaking  of  the  respectability  and 
nigh  character  of  a  traverser,  and  expressing  a  confi- 
dence in  the  innocence  of  the  accused,  and  requesting 
their  readers  to  forbear  judging  of  the  case  until  after 
the  trials  or  saying  that  common  jurors  are  unduly. 
prejudiced  against  the  prosecution,  are  not  sufficient 
grounds  for  removing  an  indictment  in  order  to  obtain 
a  special  jury.  The  practice  in  Ireland,  as  to  issuing 
the  writ  of  certiorari  to  remove  indictments  not  pro- 
secuted by  the  Attorney-General,  is  similar  to  that 
provided  by  the  5  &  6  Will.  4,  c.  33  (English),  viz , 
that  a  private  prosecutor,  in  order  to  obtain  the  writ, 
must  apply  to  the  court  in  term  time,  and  to  a  judge 
thereof  in  vacation,  for  his  fiat.  Such  a  rule  in  Ireland, 
and,  semble,the  English  act,  implies  a  discretion  in 
the  judge  to  whom  the  application  is  made  to  grant  or 
refuse  his  fiat,  and  does  not  require  such  judge  to 
make  the  order  as  of  course.  The  court  or  a  judge  in 
vacation,  even  if  a  case  be  made  by  prosecutor  for 
granting  the  order,  will  refuse  a  fiat  if  such  case  be 
displaced,  or  it  is  shown  that  the  rule  would  be  pro- 
ductive of  hardship  and  injustice  to  the  traverser. 
Reg.  v.  CantweU,  6  Cox  Crim.  Cas.  345.  . 

CON8TABLE8.— Right  to  search  and  handcuff 
persons  in  custody  for  breaches  of  the  peace.— The  right 
of  searching  persons  in  custody  must  depend  on  the 
circumstances  of  each  particular  case ;  and  the  mere 
feet  of  a  person  being  drunk  and  disorderly  will 
not  justify  a  police  officer  searching  his  person, 
although  the  officer  may  have  received  general  orders 
to  search  all  persons  in  custody ;  but  any  person, 
whatever  may  be  the  nature  of  the  charge,  may  so 
conduct  himself,  by  reason  of  violence  of  language  or 
conduct,  that  it  may  be  prudent  and  right  to  search 
him,  as  well  for  his  own  protection  as  for  those  in- 
trusted with  his  duty.  The  same  rule  applies  to  hand- 
cuffing persons  in  custody,  and  the  right  must  depend 
on  the  circumstances  of  each  particular  case ;  as,  for 
instance,  the  nature  of  the  charge,  and  the  conduct 
and  temper  of  the  person  in  custody.  There  cannot 
be  any  general  rule  that  will  justify  a  constable  in 
resorting  to  the  extreme  measure  of  handcuffing  a 
person  in  custody  for  a  misdemeanour  to  a  felon,  and 
marching  them  through  the  public  streets  from  the 

rilice  station  to  the  magistrate's  office.  Leigh  v.  Cole, 
Cox.  Crim.  Cas.  329. 
EVIDENCE.— Putting  deposition  in  hands  of  wit- 


ness  to  refresh  his  memory.— When  a  witness  for  the 
prosecution  gives  a  different  answer  on  examination- 
in-chief  to  that  which  was  expected,  his  deposition 
before  the  coroner  or  justices,  as  the  case  may  be,  may 
be  put  in  his  hands  for  the  purpose  of  refreshing  his 
memory,  and  the  question  then  put  to  him.  If  the 
witness  persists  in  giving  the  same  answer  after  his 
memory  has  been  so  refreshed,  the  question  may  be 
repeated  to  him  from  the  depositions  in  a  leading 
form.    Reg.  v.  Williams,  6  Cox  Crim.  Cas.  343. 

FALSE  PRETENCES.—  Spurious  article— Trade 
marks. — An  indictment  for  false  pretences  will  be  sus- 
tained by  evidence  that  the  prisoner  had  sold  to  the 
prosecutor  blacking  which  ne  had  asserted  to  be 
"  Everett's  Premier,"  and  which  bore  a  label  nearly, 
but  not  precisely,  imitating  Everett's  labels,  the  said 
blacking  not  being  Everett's  Premier,  but  a  spurious 
manufacture  of  his  own.  Reg  v.  Dundas,  6  Cox  Crim. 
Cas.  380. 

MANDAMUS. — Motion  for,  against  a  company 
may  be  grounded  on  demand  by  a  shareholder. — A 
motion  for  mandamus  to  a  railway  company  to  carry 
out  their  line,  which  it  is  alleged  they  are  leaving 
incomplete  by  laches,  may  be  grounded  on  a  demand 
made  by  a  shareholder  in  the  company  itself.  Reg.  v. 
The  Ambergate,  Nottingham,  and  Boston,  and  Eastern 
Junction  fly.  Co., 17  Q.  B.  Rep.  362. 

PEBJVRY.— Evidence— Reference  of  cause  and  all 
matters  in  difference— Production  of  Nisi  Prius  record. 
— Where  perjury  is  assigned  upon  evidence  given 
before  an  arbitrator,  upon  a  reference  at  Nisi  Prius, 
of  a  cause  and  all  matters  in  difference  between  the 
parties,  it  must  be  distinctly  shown  whether  the  evi- 
dence was  material  in  respect  of  the  matters  in  issue 
in  the  cause,  or  of  the  other  matters  in  difference 
between  the  parties.  Qmere,  whether  the  production 
of  the  order  of  reference  is  sufficient  evidence  of  the 
authority  of  the  arbitrator,  without  producing  the  Nisi 
Prius  record?    Reg.  v.  Ball,  6  Cox  Crim.  Cas.  360. 


STATUTES  OP  17  AND  18  VICTORIA. 

Militia — County  Court  appeals— Income  tax— Indus- 
trial  societies— Railway  and  canal  traffic—  Wit- 
nesses out  of  jurisdiction— Bills  of  sale—Qaming 
houses—Evidence  in  Ecclesiastical  Courts — Acinous 
Udoments— Sale  of  beer  on  Sundays— Usury  repeal 
— New  stamp  duties. 

Ws  purpose  to  give  an, extract  of  all  the  important 
statutes  of  the  last  Session  of  Parliament,  prepared  in 
such  a  form  as  will  enable  the  busy  practitioner  and 
the  student  to  comprehend  without  much  trouble  the 
various  enactments,  and  the  manner  in  which  they 
affect  the  existing  law.  This  will  be  far  more  useful 
than  giving  the  statutes  in  extenso,  though,  of  course, 
greatly  increasing  our  labours.  Indeed,  it  is  one  of 
the  great  benefits  derivable  from  our  comparatively 
narrow  limits,  that  we  are  compelled  to  present  only 
the  essence  of  lengthy  matters,  whether  consisting  of 
reported  cases  or  statutes,  so  that  not  only  is  the  tune 
required  for  the  reading  of  the  unnecessary  matter 
saved,  but  the  important  portions  are  rendered  greatly 
more  intelligible.  Nothing  can  be  easier  or  more  con- 
venient to  an  editor  than  to  give  statutes  verbatim, 
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as  it  requires  no  intellect,  any  more  than  giving  ver- 
batim short-hand  writers'  notes  of  judgments,  though 
the  unfortunate  readers  of  publications  so  "  got  up," 
must  exert  their  understandings  to  glean  any  bene- 
ficial information  from  such  lengthy  statements,  and 
where,  as  is  the  case  with  many  practitioners,  there 
is  but  little  opportunity  for  study,  it  may  safely  be 
said  that  nothing  is  gleaned  from  a  cursory  perusal  of 
matter  so  given.  We  have,  too,  borne  in  mind  that 
our  publication  is  intended  to  be  a  compendium  of 
law  to  be  ttudied,  and  not  read  and  thrown  aside  like 
a  mere  newspaper. 

MILITIA. 

Cap.  XIII.— This  is  an  act  to  amend  the  Militia 
Acts.  It  is  provided,  that  the  militia  may  be  embodied 
whenever  a  state  of  war  exists,  and  that  the  time  of 
training  may  be  extended  after  a  corps  of  militia  is 
called  out.  Notices  of  the  time  and  place  of  meeting, 
sent  by  the  commanding  officer  by  post,  to  the  resi- 
dences of  the  men,  as  stated  in  their  attestations,  are 
to  be  deemed  sufficient. 

COUNTY  COURT  APPEALS. 

Cap.  XVI. — This  is  an  act  giving  an  appeal  in 
cases  not  within  the  ordinary  county  court  jurisdic- 
tion, but  decided  in  consequence  of  the  agreement  of 
the  parties.  It  also  provides,  that  petitions  for  pro- 
tection from  process  shall  be  registered  under  sec.  18 
of  the  15  &  16  Vic.  c.  54.  To  comprehend  the  exact 
scope  of  the  act,  it  is  necessary  to  notice  the  pro- 
visions of  sec.  14  of  the  13  &  14  Vic.  c.  61,  and  sees. 
2, 3,  and  18,  of  the  15  &  16  Vic.  c.  54.  By  sec.  14  of 
the  13  &  14  Vic.  c.  61,  if  either  party  in  any  cause  of 
the  amount  to  which  jurisdiction  is  given  to  the  county 
courts  by  that  act,  shall  be  dissatisfied  with  the  deter- 
mination or  direction  of  the  said  court  in  point  of  law, 
or  upon  the  admission  or  rejection  of  any  evidence, 
such  party  may  appeal  from  the  same  to  any  of  the 
superior  courts  of  common  law  at  Westminster.  Sees. 
2  and  3  of  the  15  &  16  Vic.  c.  54,  merely  direct  that 
appeals  may  be  heard  in  term  as  well  as  out  of  term, 
and  give  power  to  the  judges  to  make  orders  regu- 
lating appeals.  It  having  been  decided  that  an  appeal 
does  not  lie  from  the  county  court  to  the  superior 
court,  in  any  case  in  which  the  parties  have  given  by 
voluntary  agreement  jurisdiction  to  the  county  court 
judge  to  try  the  cause,  and  in  which  he  would  not 
nave,  except  by  such  voluntary  agreement,  jurisdiction 
to  try  (Janssens  v.  Groves,  23  Law  Tim.  Rep.  244), 
the  new  statute  gives  an  appeal  in  such  case.  Sec  18 
directs  that  a  registry  of  county  court  judgments  for 
the  sum  of  j£lO  and  upwards  shall  be  established  in 
such  manner  and  in  sucn  place  and  under  such  regu- 
lations as  the  Treasury  shall  appoint. 

We  now  proceed  to  state  the  provisions  (contained 
in  two  sections)  of  the  new  act.  Sec.  1  enacts,  "  that 
the  right  and  mode  of  appeal  given  by  the  14th  sec. 
of  the  act  of  the  13  &  14  Vic.  c.  61,  as  amended  by 
the  2nd  and  3rd  sees,  of  the  act  of  the  15  &  16  Vic. 
c.  54,  shall  extend  to  all  cases  decided  after  the  passing 
of  this  act,  in  which  jurisdiction  is  given  by  the  17th 
sec.  of  the  said  first-mentioned  act  in  conseauence  of 
the  agreement  of  parties ;  but  it  shall  be  lawful,  when 
both  parties  shall  desire  that  the  decision  of  the  county 
court  judge  shall  be  final,  to  exclude  such  right  of 


appeal,  by  expressing  such  their  desire  in  the  memo- 
randum of  agreement  directed  by  the  said  17th  sec* 
to  be  filed  with  the  clerk  of  the  court.  Sec.  2  enacts, 
"  the  provisions  of  the  18th  sec.  of  the  act  of  the 
15  &lo  Vic.  c.  54,  shall  extend  to  all  cases  of  petitions 
for  protection  from  process  made  to  a  county  court 
under  the  provisions  of  the  acts  of  the  5  &  6  Vic. 
c.  116,  of  the  7  &  8  Vic.  c  96,  and  of  the  10  &  11 
Vic.  c.  102,  as  fully  as  if  the  filing  of  every  such  peti- 
tion had  been  required  to  be  registered  by  the  18th 
sec.  of  the  first-recited  act." 

INCOME  TAX— INCREASE   OF  DUTY. 

Cap.  XXIV.— This  is  an  act  for  granting  additional 
duties  on  profits  arising  from  property,  professions, 
trades,  and  offices.  It  provides,  that  for  the  year 
commencing  the  6th  of  April,  1854,  persons  assessed 
to  the  income  tax  duties  shall  pay,  in  lieu  of  the 
former  assessment,  the  increased  rate  and  duty  of 
Is.  2d.  for  every  20s.  of  the  annual  value  or  amount 
of  such  property,  profits,  and  gains  respectively.  By 
sec.  4,  where  any  less  rate  or  duty  than  7d.  in  the 

Eound  was  chargeable,  the  rate  of  increased  duty  is  to 
e  allowed  in  proportion.  There  was  an  act  of  the 
same  session,  cap.  x.,  which  granted  an  increase  of  a 
moiety  only,  which  is,  however,  superseded  by  the 
above  provision  for  a  double  rate. 

INDUSTRIAL  AND    PBOVIDBNT   SOCIETIES. 

Cap.  XX V.— This  act  (brought  in  by  Lord  Goderich 
to  amend  the  act  of  1852)  provides  (sec.  I)  that  no 
suit  or  proceeding  is  to  be  commenced  or  prosecuted 
by  or  against  the  trustees  of  a  society  registered  under 
the  act  of  1852  (except  as  after  mentioned) ;  but  shall 
be  had  in  the  name  of  one  of  the  two  officers  for  the 
time  being  appointed  to  sue  and  be  sued  on  behalf  of 
such  society,  and  registered  in  pursuance  of  the  direc- 
tion for  such  appointment  and  registration;  and  if 
there  be  no  such  officer  (this  is  the  excepted  case),  then 
against  the  trustees  of  the  society.  Officers  are  to  be 
appointed  to  sue  and  to  be  sued  on  behalf  of  a  society, 
and  their  names,  &c.,  are  to  be  returned  to  the  regis- 
trar of  friendly  societies.  In  default  of  such  appoint- 
ment, the  trustees  of  the  society,  or  a  majority  of 
them,  may  appoint  such  officers  and  make  returns.  By 
sec.  3,  the  returns  are  to  be  certified  by  the  registrar, 
and  the  certificate  admissible  as  evidence.  By  sec  4, 
proceedings  had  in  the  name  of  such  officer  are  not  to 
abate  by  his  death,  resignation,  &c.  By  sec  5,  judg- 
ments, Src.,  obtained  against  the  officer  shall  have  the 
same  effect  as  against  the  trustees.  Bv  sec  7,  the 
service  of  process  is  to  be  at  the  head  office.  By  sec. 
8,  in  case  of  the  dissolution  of  a  society,  it  shall  not- 
withstanding be  considered  as  subsisting,  and  its  affairs 
may  be  wound  up.  By  sec.  9,  suits  at  the  time  of  the 
act  coming  into  operation  (16th  June,  1854)  pending 
against  trustees  are  to  be  carried  on  against  the  regis- 
tered officer  to  be  appointed  in  the  manner  described. 
By  sec.  10,  the  provisions  of  the  laws  relating  to 
friendly  societies,  whereby  the  trustees  of  societies  are 
declared  incapable  of  prosecuting  any  action  or  pro- 
ceeding in  any  court  of  law  or  equity  on  behalf  of  such 
society,  until  they  have  duly  forwarded  to  the  registrar 
a  general  statement  of  the  funds  and  effects  of  such 
society,  are  not  to  apply  to  a  prosecution  of  any  action 
or  other  proceeding  by  the  registered  officer  of  any 
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society  registered  under  the  Industrial  and  Provident 
Societies  Act,  1852. 

RAILWAY  AND   CANAL  TKAFFIC. 

Cap.  XXXI. — This  is  an  act  of  some  importance  to 
the  profession,  in  consequence  of  the  jurisdiction  given 
by  it  to  the  Court  of  Uommon  Pleas  in  England  and 
the  Superior  Courts  in  Ireland  and  Scotland,  to  in- 
quire into,  and,  if  necessary,  restrain  railway  and  canal 
companies  from  violating  or  contravening  the  provi- 
sions of  the  act  directing  such  companies  to  make 
proper  arrangements  for  receiving  and  forwarding  traffic. 
The  provisions  preventing  the  company  from  restrict- 
ing its  liability  for  neglect,  &c,  m  the  carriage  of 
goods,  and  making  signature  by  the  bailor  tetany  spe- 
cial contract  necessary,  are  also  very  important.  By 
sec.  2,  every  railway  and  canal  company  shall  afford 
all  reasonable  facilities  for  the  receiving  and  forward- 
ing and  delivering  of  traffic,  and  for  the  return  of  car- 
riages, trucks,  boats,  and  other  vehicles,  and  no  such 
company  shall  make  any  undue  preference  whatever 
of  persons  or  traffic.  The  provisions  apply  to  compa- 
nies having  or  working  railways  or  canals  forming  part 
of  a  continuous  line,  or  which  have  the  terminus,  sta- 
tion, or  wharf  of  the  one  near  that  of  the  other.  By 
sec.  3,  parties  aggrieved  by  non-observance  of  these 
provisions  are  to  apply  in  a  summary  way,  by  motion 
or  summons,  to  the  Court  of  Common  Fleas  in  Eng- 
land, or  any  judge  of  the  said  court,  or  in  Ireland  to 
any  of  the  inferior  courts  in  Dublin,  or  in  Scotland  to 
a  court  of  session  in  Scotland,  or  to  any  judge  of  any 
such  court;  and  on  the  certificate  of  the  Board  of 
Trade  the  Attorney-General  is  to  apply  in  like  manner, 
whereupon  the  court  may  direct  an  inquiry  by  sur- 
veyors, barristers,  and  others;  and  if  the  court  shall 
be  of  opinion  that  something  has  been  done  or  omitted 
in  contravention  of  the  act,  it  is  to  issue  a  writ  of 
injunction  to  restrain  the  company  from  continuing 
the  same,  and  to  enjoin  obedience,  and,  in  case  of  non- 
obedience,  an  attachment  against  the  directors  or  other 
person  refusing  to  obey*  The  court  is  also  required  to 
order  the  payment  or  a  fine  for  disobedience,  which 
may  also  be  enforced  by  attachment  in  the  nature  of 
a  writ  of  execution.  By  sec.  4,  the  judges  are  em- 
powered to  make  regulations  for  proceedings  under 
the  act;  and  by  sec.  5,  may  order  a  re-heanng.  By 
sec.  6,  nothing  in  the  act  is  to  take  away  the  rights 
and  remedies  of  any  party  against  any  such  company 
under  the  existing  law.  The  clause  by  which,  as 
already  stated,  the  company  is  to  be  liable  for  neglect 
or  default  in  the  carriage  of  goods,  notwithstanding 
notice  to  the  contrary,  is  the  seventh,  which  we  give 
at  length  on  account  of  its  importance.  It  enacts 
that  "every  such  company  as  aforesaid  shall  be 
liable  for  the  loss  of  or  for  any  injury  done  to  any 
horses,  cattle,  or  other  animals,  or  to  any  articles, 
goods,  or  things,  in  the  receiving,  forwarding,  or  de- 
livering thereof,  occasioned  by  the  neglect  or  default 
of  such  company  or  its  servants,  notwithstanding 
any  notice,  condition,  or  declaration  made  and  given 
by  such  company  contrary  thereto,  or  in  anywise 
limiting  such  liability;  every  such  notice,  condition, 
or  declaration  being  hereby  declared  to  be  null  and 
void :  provided  always,  that  nothing  herein  contained 
shall  be  construed  to  prevent  the  said  companies  from 
making  such  conditions  with  respect  to  the  receiving, 


forwarding,  and  delivering  of  any  of  the  said  animals, 
articles,  goods,  or  things,  as  shall  be  adjudged  by  the 
court  or  judge  before  whom  any  question  relating 
thereto  shall  be  tried,  to  be  just  and  reasonable  :  pro- 
vided always,  that  no  greater  damages  shall  be  re- 
covered for  the  loss  of,  or  for  any  injury  done  to, .any 
of  such  animals  beyond  the  sums  hereafter  mentioned ; 
(that  is  to  say),  for  any  horse,  j£50 ;  for  any  neat 
cattle,  per  head,  £15;  for  any  sheep  or  pigs,  per 
head,  £2 ;  unless  the  person  sending  or  delivering  the 
same  to  such  company  shall,  at  the  time  of  such  de- 
livery, have  declared  them  to  be  respectively  of  higher 
value  than  as  above  mentioned ;  m  which  case  it  shall 
be  lawful  for  such  company  to  demand  and  receive  by 
way  of  compensation  for  the  increased  risk  and  care 
thereby  occasioned,  a  reasonable  per  centage  upon  the 
excess  of  the  value  or  declared  value,  the  re 


sums  so  limited  as  aforesaid,  and  which  shall  be  paid 
in  addition  to  the  ordinary  rate  of  charge,  the  same  to 
be  notified  as  prescribed  by  the  11  Geo.  4,  &  1  Will.  4, 
c  68,  the  proof  of  the  value  of  the  articles,  &c,  and 
the  amount  of  the  injury  to  be  proved  by  the  bailor  : 
Provided  also,  that  no  special  contract  between  such 
company  and  any  other  parties  respecting  the  receiv- 
ing, forwarding,  or  delivering  of  any  animals,  articles, 
goods,  or  things  as  aforesaid,  shall  be  binding  upon  or 
affect  any  such  party,  unless  the  same  be  signed  by 
him,  or  by  the  person  delivering  such  animals,  articles, 
goods,  or  things  respectively  for  carriage."  This 
latter  provision  is  a  very  salutary  one,  as  requiring  a 
distinct  and  deliberate  contract  in  each  case,  and  so 
calling  the  bailor's  attention,  in  a  particular  manner, 
to  the  terms  sought  to  be  imposed  on  him. 

ATTENDANCE  OF  WITNESSES  OUT  OP 
JURISDICTION.— Cap.  XXXIV.— This  statute  re- 
medies the  inconvenience  which  existed  from  the  want 
of  a  power  in  the  superior  courts  of  law  to  compel  the 
attendance  of  witnesses  resident  in  one  part  of  the 
United  Kingdom  at  trials  in  another  part,  for  which 
the  examination  of  such  witnesses  by  commission  was 
not  in  all  cases  a  sufficient  remedy.  It  empowers  the 
superior  courts  of  common  law  in  England  and  Ire- 
land, and  the  Court  of  Session  or  Exchequer  in  Scot- 
land, or  the  judges  thereof,  if  the  court  is  not  sitting, 
to  issue  subpoenas  for  the, attendance  of  witnesses, 
who,  though  within  the  United  Kingdom,  may  not 
be  within  the  jurisdiction  of  the  court  in  which  the 
action  is  pending,  commanding  them  to  attend  the 
trial  of  such  action,  and  service  of  such  subpoena  is  to 
be  as  valid  as  if  it  had  been  served  within  the  jurisdiction 
of  the  court  from  which  it  issues  (sec  1).  The  writ  is  to 
state  at  the  foot  of  it  that  it  is  issued  by  special  order ; 
for,  as  stated,  application  for  the  writ  is  to  be  made 
to  the  court,  or  if  not  sitting,  to  a  judge  thereof 
(sec.  2).  Witnesses  making  default  are  to  be  punished 
by  the  courts  of  the  country  in  which  the  process  wa* 
served,  on  a  certificate  of  the  default  from  the  court 
out  of  which  the  subpoena  was  issued ;  but  not  if  it 
appear  that  sufficient  money  has  not  been  tendered  to 
pay  the  expenses  of  the  witnesses  "  of  coming  and 
attending  to  giving  evidence,  and  of  returning  from 
giving  such  evidence"  (sees.  3  &  4).  The  Act  is  not 
to  prevent  the  issuing  of  a  commission  to  examine 
witnesses  (sec.  5),  nor  to  affect  the  admissibility  of 
evidence  where  it  is  now  receivable,  on  the  ground 
'of  the  witness  being  beyond  the  jurisdict'on  of  the 
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court.  The  admissibility  of  such  evidence  it  to  be 
determined  as  if  the  act  had  not  passed  (see.  6).  It 
will  be  observed  that  the  act  is  confined  to  civil 
proceedings,  for,  as  we  have  before  stated  (ante, 
p.  79,  answ.  No.  XV.),  the  45  Geo.  3,  c.  92,  provided 
for  the  attendance  of  Scotch  and  Irish  witnesses  in 
criminal  cases.  It  will  also  be  noticed  that  as  respects 
the  English  courts,  at  least,  the  act  is  confined  to  the 
superior  courts  of  common  law,  so  that  it  does  not 
extend  to  courts  of  equity,  nor  to  the  county  courts ; 
indeed,  it  is,  as  respects  England,  confined  to  the 
superior  courts  at  Westminster,  so  as  not  even  to 
extend  to  the  county  palatine  courts. 

FILING  BILLS   OF  8ALK, 

Cap.  XXXVI.— This  act,  though  confined  to  bills 
of  sale,  will  be  found  to  be  one  of  great  practical  im- 
portance, its  object  being  to  enforce  the  registration 
or  filing  of  bills  of  sale  of  personal  effects  in  cases 
where  the  possession  is  not  parted  with.  It,  in  effect, 
provides  (sec.  1)  that  a  "  bill  of  sale"  (see  interpreta- 
tion) of  "  personal  chattels"  (see  interpretation)  made 
alter  the  10th  of  July,  1854  (the  date  of  the  act),  or 
a  true  copy  thereof,  together  with  an  affidavit  of  the 
time  of  the  execution,  and  of  the  description  of  the 
person  giving  it,  shall  be  filed  in  the  Court  of  Queen's 
Bench  within  twenty-one  days  after  the  execution, 
otherwise  such  bill  of  sale  shall  be  null  and  void  as 
against  the  party's  bankruptcy  or  insolvency  assignees, 
or  his  assignees  under  an  assignment  for  the  benefit 
of  creditors  or  any  execution  creditors,  if  at  the  expi- 
ration of  such  twenty-one  days  the  goods  comprised 
in  the  bill  of  sale  shall  be  in  the  possession  or  "  appa- 
rent possession"  (see  interpretation)  of  the  person 
executing  such  bill  of  sale.  There  is  a  provision 
for  filing  in  the  case  of  bill  of  sale  by  a  sheriff  under 
an  execution.  The  second  section  requires  the 
defeasance  or  condition  of  every  bill  of  sale  to  be 
written  on  the  same  paper  or  parchment  with  the  bill 
of  sale  itself.  By  the  third  section  the  officer  of  the 
Queen's  Bench  is  to  number  every  bill  of  sale  or  copy, 
and  keep  a  book  in  which  is  to  be  entered  an  alpha- 
betical list  of  every  such  bill,  stating  name,  addition, 
and  description  of  the  person  making  or  giving  the 
same,  and  also  of  the  person  to  whom  or  in  whose 
favour  it  is  given,  with  the  number  and  the  dates  of 
the  execution  and  filing,  and  the  sum  for  which  it  is 
given,  and  the  times  when  it  is  made  payable,  and 
which  may  be  searched  by  all  persons  at  all  reasonable 
times  at  a  fee  of  6d.  for  every  search  against  one  per- 
son ;  and  also  an  index,  containing  the  name,  addi- 
tion, and  description  of  the  person  making  the  same, 
but  no  further  particulars,  which  book  persons  may 
search  for  themselves,  paying  therefore  a  fee  of 
Is.  A  fee  of  Is.  is  also  to  be  paid  for  filing  each 
bill  of  sale,  and  persons  are  to  be  entitled  to  office 
copies  of,  or  extracts  from,  any  bill  of  sale,  on  pay- 
ment of  the  same  rate  as  for  office  copies  of  judgments 
in  the  Queen's  Bench.  8ec.  6  empowers  any  judge  of 
the  Queen's  Bench  to  order  a  memorandum  of  satis- 
faction to  be  written  upon  any  bill  of  sale,  if  it  appear 
that  the  debt  for  which  it  was  given  has  been  satisfied 
or  discharged.  As  it  is  very  important  that  it  should 
be  accurately  known  to  what  instruments  the  act 
applies,  and  (p  what  not,  we  here  subjoin  the  inter- 
pretation clause,  which  enacts  that  the  expression 
"  bill  of  sale"  shall  indue   bills  of  sale,  assignments, 


transfers,  'declarations  of  trust  without  transfer,  and 
other  assurances  of  personal  chattels,  and  also  powers 
of  attorney,  authorities,  or  licences,  to  take  possession 
of  personal  chattels  as  security  for  any  debt,  but  shall 
not  include  the  following  documents;  that  is  to 
say,  assignments  for  the  benefit  of  tie  creditors 
of  the  person  making  or  giving  the  same  ;  mar- 
riage settlements,  transfers  or  assignments  of  any 
ship  or  vessel,  or  any  share  thereof;  transfers  of 
goods  in  the  ordinary  course  of  business  of  any  trade 
or  calling;  bills  of  sale  of  goods  in  foreign  parte  or  at 
sea;  bills  of  lading;  India  warrants;  warehouse- 
keepers  certificates;  warrants  or  orders  for  the  deli- 
very of  goods,  or  any  other  documents  used  in  the 
ordinary  course  of  business,  as  proof  of  the  possession 
or  control  of  goods,  or  authorising  or  purporting  to 
authorise,  either  by  endorsement  or  by  delivery,  the 
possessor  of  such  documents  to  transfer  or  receive 
goods  thereby  represented.  The  expression  "  personal 
chattels"  shall  mean  goods,  furniture,  fixtures,  and 
and  other  articles  capable  of  complete  transfer  by 
delivery,  and  shall  not  include  chattel  interests  in  real 
estate,  nor  shares  or  interests  in  the  stocks*  funds,  or 
securities  of  any  Government,  or  in  the  capital  or  pro- 
perty of  any  incorporated  or  joint- stock  company,  nor 
choses  in  action,  nor  any  stock  or  produce  upon  any  farm 
or  lands  which  by  virtue  of  any  covenant  or  agreement, 
or  of  the  custom  of  she  country,  ought  not  to  be 
removed  from  any  farm  where  the  same  shall  be  at  the 
time  of  the  making  or  giving  of  such  bill  of  sale. 
Personal  chattels  shall  be  deemed  to  be  in  the  "  appa- 
rent possession"  of  the  person  making  or  giving  the 
bill  of  sale,  so  long  as  they  shall  remain  or  be  in  or 
upon  any  house,  mill,  warehouse,  building,  works, 
yard,  land,  or  other  premises  occupied  by  him,  or  as 
they  shall  be  used  and  enjoyed  by  him  in  any  place 
whatsoever,  notwithstanding  that  formal  possession 
thereof  may  have  been  taken  by  or  given  to  any  other 
person. 

BVIDBNCI  IN   aCCLBSIABTIOAL  SJOUBTS. 

Cap.  XLV1I.— This  act  enables  the  Ecclesiastical 
Courts  to  summon  and  examine  witnesses  vhd  voce, 
in  lieu  .of  issuing  a  commission.  There  is  but  one 
section,  which  enacts  that  in  any  suit  or  proceeding 
depending  in  any  Ecclesiastical  Court  in  England  or 
Wales,  the  court  (if  it  shall  think  fit)  may  summon 
before  it  and  examine,  or  cause  to  be  examined,  wit- 
nesses by  word  of  mouth,  and  either  before  or  after 
examination  by  deposition  or  affidavit;  and  notes  of 
such  evidence  shall  betaken  down  in  writing  by  the 
judge  or  registrar,  or  bv  such  other  person  or  persons 
and  in  such  manner  as  the  judge  of  the  court  shall  direct. 

SALE  OP  BHK  ON  SUNDAYS. 

Cap.  LXXIX.— This  act  prohihhi  the  opening  of 
public-houses  for  the  sale  of  any  fermented  or  distilled 
liquors  between  half-past  two  and  six  in  the  afternoon, 
and  after  the  hour  of  ten  in  the  evening,  on  Sunday, 
Christmas-day,  Good  Friday,  and  on  a  public  fast  or 
thanksgiving.  -Nor  are  they  to  open  before  four 
o'clock  on  the  morning  following.  Nor  is  any  house 
or  place  of  public  resort  to  be  open  for  the  sale  of  any 
such  liquor,  nor  to  sell  same,  between  the  same 
hours  on  the  same  days.  Power  is  given  to  constables 
to  enter  such  houses ;  and  a  penalty  on  summary  con- 
viction may  be  imposed  on  any  person  refusing  to 
admit  such  constable. 


THE  LAW  CHRONICLE. 


137 


THE  BANKRUPTCY  LAW. 


(Continued  from  page  121). 

New  act,  the  17  £  18  Viet.  c.  U9— Commissioners— 
Registrars — Messengers — Remuneration  of  official 
assignees — Fees  ana  stamps—  What  persons  liable 
to  become  bankrupts. 

New  Act,  the  17  £  18  Vic.  c.  119 — "  The  Bankruptcy 
Act,  1864.°— A  new  act  has  been  pasted  (the  17  &  18 
Vic.  c.  119,  to  be  called  alio,  "  The  Bankruptcy  Act, 
1864"),  in  accordance  with  the  recommendations,  cjr 
rather  to  carry  out  tome  of  the  recommendations  of 
the  commissioners  appointed  to  report  on  the  bank- 
ruptcy law,  to  which  we  before  adverted  (anti,  p.  30). 
Some  of  the  provisions  of  this  act  make  alterations  in 
matters  which  we  have  already  noticed,  but  not  to  any 
great  extent,  and  we  therefore  propose  to  notice  here 
those  provisions,  leaving  the  others  for  another  part  of 
this  Number,  namely,  "  Statutes  of  17  &  18  Victoria." 
The  provisions  to  be  here  noticed  relate  to  the  com- 
missioners and  registrars,  chiefly  reducing  the*m  to  one 
in  each  of  the  district  courts  of  Birmingham,  Bristol, 
Leeds,  Liverpool,  and  Manchester,  remuneration  of 
official  assignees,  and  alterations  in  fees. 

commissioners  (ante,  pp.  81,  84). 

The  17  &  18  Vic.  c.  119,  in  effect,  provides  for  an 
eventual  reduction  of  the  commissioners  in  the  country 
district  courts  to  one  only.  It  also  contains  some 
other  provisions  as  to  illness,  temporary  disability,  or 
absence  of  a  commissioner. 

Vacancies  not  to  6e  filled  up.— By  sec.  1  of  the 
Bankruptcy  Act,  1864  (the  17  &  18  Vic.  c.  119),  the 
vacancies  existing  in  the  offices  of  commissioners  for 
the  Birmingham  and  Bristol  districts,  are  not  to  be 
filled  np  until  the  Lord  Chancellor,  by  order,  declares 
that  he  is  of  opinion  that  the  said  vacancies,  or  one  of 
them,  ought  to  be  then  filled  up.  By  sec.  2  of  the 
same  act,  upon  any  future  vacancy  in  the  office  of 
commissioner,  by  which  there  shall  be  one  commis- 
sioner only  acting  in  the  Birmingham,  Bristol,  Leeds, 
Liverpool  or  Manchester  district,  the  Lord  Chancellor 
may,  by  order,  declare  that  such  one  or  more  of  the 
said  vacancies  shall  not  be  filled  up  until  further 
order,  and  the  same  shall  not  be  filled  up  until  the 
Lord  Chancellor,  by  order,  declares  that  he  is  of 
opinion  that  any  vacancy  ought  then  to  be  filled  up. 

IUness  or  temporary  disability,  or  reasonable  absence 
of  commissioner. — By  sees.  6  «  7,  where  a  commis- 
sioner, acting  either  in  London  or  in  a  country  district, 
is  temporarily  hindered  from  discharging  his  duty  by 
illness  or  unavoidable  absence,  or  a  commissioner  in  a 
country  district  is  absent  for  any  reasonable  cause,  the 
Lord  Chancellor  may  from  time  to  time  appoint  a  fit 
person,  being  a  aerjeant  or  barrister-at-law,  of  seven 
years9  standing  at  the  bar,  to  act  in  the  stead  of  such 
commissioner  during  illness  or  unavoidable  absence, 
or  reasonable  absence,  but  so  as  that  in  the  last  in- 
stance it  shall  be  only  during  such  period  or  periods 
as  »h*H  not  exceed  in  the  whole  two  calendar  months 
in  any  one  period  of  twelve  consecutive  calendar 
months.  By  sec.  8,  the  acts  of  the  substituted  com- 
missioner are  to  be  valid  and  effectual  to  all  intents 
and  purposes. 


registrars  (ante,  pp.  114,  115). 

The  new  act  (17  &  18  Vic.  c.  119)  has  made  some 
provisions  as  to  registrars,  which  must  be  noted  at 
pp.  114, 115.  By  sec.  1,  the  vacancy  now  existing  in 
the  office  of  registrar  for  the  Bristol  district  is  not  to 
be  filled  up,  until  the  Lord  Chancellor  shall,  by  order, 
have  declared  that  he  is  of  opinion  it  ought  to  be  filled 
up.  By  sec.  2,  upon  any  future  vacancy  in  the  office 
of  registrar  for  the  Birmingham,  Bristol,  Leeds,  Liver' 
pool,  or  Manchester  district,  the  Lord  Chancellor  may, 
by  order,  declare  that  such  one  or  more  of  the  said 
vacancies  shall  not  be  filled  up  until  further  order,  and 
the  same  shall  not  be  filled  up  until  the  Lord  Chan- 
cellor, by  order,  declares  that  he  is  of  opinion  that  any 
vacancy  ought  then  to  be  filled  up. 

Certain  provisions  of  1  $  2  WiU.  4,  c.  56,  s.  9,  re- 
pealed, ana  registrars  may  be  .removed  upon  certifi- 
cate of  the  Lords  Justices.-rBy  sec.  3,  whereas  by 
sec.  9  of  an  act  passed  in  the  Session  of  Parliament 
holden  in  the  1  &  2  Will.  4,  c.  56,  it  is  enacted,  that 
it  shall  be  lawful  for  his  Majesty,  his  heirs  and  succes- 
sors, to  remove  any  of  the  registrars  and  deputy-regis- 
trars of  the  Court  of  Bankruptcy  upon  a  certificate 
from  the  Court  of  Review,  or  one  of  the  subdivision 
courts,  of  some  sufficient  reason  to  be  named  therein 
for  such  removal:  Now  be  it  enacted  as  follows: — The 
said  enactment  shall  be  repealed;  and  it  shall  be  lawful 
for  her  Majesty,  her  heirs  and  successors,  to  remove 
the  chief  registrar  or  any  of  the  registrars  for  the  time 
being  of  the  said  court,  acting  either  in  London  or  in 
the  country,  upon  a  certificate  from  the  Lords  Justices 
for  the  time  being  of  the  Court  of  Appeal  in  Chancery, 
of  some  sufficient  reason  to  be  named  therein  for  such 
removal. 

Power  to  appoint  a  person  to  act  as  registrar  tem- 
porarily.— By  sec.  4,  where,  upon  any  vacancy  in  the 
office  of  registrar  for  London  or  a  country  district,  it 
shall  seem  to  the  Lord  Chancellor  that  it  is  necessary 
that  some  person  should  be  then  appointed  to  attend 
upon  and  assist  a  commissioner  there  acting,  but  that 
it  is  not  expedient  that  a  permanent  appointment  to 
the  office  of  registrar  there  should  be  then  made,  the 
Lord  Chancellor  may  appoint  a  fit  person  to  act  as 
registrar  in  and  for  London  or  the  country  district,  as 
the  case  may  require,  and  in  that  capacity  to  attend 
upon  and  assist  a  commissioner  there  acting,  until 
further  order. 

Remuneration  of  a  person  appointed  to  act  under 
see.  4. — By  sec.  5,  every  person  appointed  to  act  under 
the  last  .preceding  section  may  receive  from  time  to 
time,  out  of  the  monies  for  the  time  beirig  standing 
to  the  credit  of  the  chief  registrar's  account,  such  sum 
or  sums  by  way  of  remuneration  for  his  services  in  the 
period  during  which  he  shall  act,  not  exceeding  in  the 
whole  the  amount  to  which  he  would  have  been  enti- 
tled as  salary  for  the  same  period  under  a  permanent 
appointment  aa  registrar  to  act  in  London  or  in  a 
country  district,  as  the  case  may  be,  together  with 
such  further  sum  (if  any)  for  his  necessary  and  proper 
travelling  expenses,  aa  the  Lord  Chancellor  may  from 
time  to  time  order. 

Appointing  substitute  for  registrar  in  cases  of  ill- 
ness, absence,  fyc. — Sees.  6,  7,  and  8,  contain  similar 
provisions  to  those  already  noticed  with  regard  to 
commissioners  in  the  cases  of  illness,  or  unavoidable 
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absence  of  a  registrar  in  town  or  country,  or  hit  absence 
in  a  district  court  for  any  reasonable  cause. 

MESSENGERS  (anti,  pp.  120,  121). 

The  new  act  (17  &  18  Vic.  c.  119)  has  the  following 
provisions  with  respect  to  messengers,  which  should 
be  noted  at  pp.  120,  121. 

Vacancy  in  offices  of  messenger  or  usher. — By  sec.  9, 
no  vacancy  in  the  office  of  messenger  or  of  usher,  is  to 
be  filled  up  without  the  sanction  of  the  Lord  Chan- 
cellor first  obtained. 

Messenger  to  follow  instructions  of  official  assignee. 
— By  sec.  23,  after  the  appointment  of  an  official 
assignee  to  act  in  any  bankruptcy,  and  before  the 
choice  of  assignees  by  the  creditors,  the  messenger 
shall  follow  the  instructions  of  the  official  assignee, 
subject  to  the  directions  and  control  of  the  court,  with 
respect  to  the  taking  possession  of  any  part  of.  the 
bankrupt's  estate  or  effects  of  which  the  messenger 
shall  not  have  then  already  taken  possession,  and  the 
keeping  possession  of  any  part  thereof  of  which  he 
shall  then  already  have  taken,  or  shall  at  any  time 
hereafter  take  possession. 

OFFICIAL  ASSIGNEES   (<mt£,  pp.  117,  120).      . 

Remuneration  of  official  assignees— Regulation  of 
by  new  act—(antl9  p.  1 19). — We  have  before  noticed 
aec.  44  of  the  Consolidation  Act,  1849,  and  also  of 
rule  130  of  the  19  Oct.  1852  {ante,  p.  119),  and  we 
may  now  observe  that  by  sec.  11  of  the  new  act,  the 
44th  sec.  of  the  former  act  will  at  some  future  time 
become  repealed,  and  order  130  be  superseded,  it  being 
enacted  by  sec.  11  of  the  new  act  that  the  Lord  Chan- 
cellor shall,  within  six  calendar  months  after  the  pass- 
ing of  this  act,  with  the  advice  and  assistance  of  the 
said  lords  justices  and  of  any  two  or  more  of  the  com- 
missioners, by  order,  direct  according  to  what  scale  or 
rate,  and  in  what  manner,  and  with  reference  to  what 
considerations,  the  remuneration  of  an  official  assignee 
for  his  services  in  respect  of  a  bankrupt's  estate  shall 
be  calculated  and  allowed ;  and  as  from  the  day  on 
which  such  order  as  aforesaid  shall  take  effect,  the 
section  of  the  Bankrupt  Law  Consolidation  Act,  1849, 
numbered  44  {anti,  p.  119),  shall  be  repealed,  and 
thenceforth  the  court  shall  not  order  or  allow  any  sum 
to  be  paid  out  of  a  bankrupt's  estate  to  the  official 
assignee  thereof,  as  a  remuneration  for  his  services, 
otherwise  than  in  pursuance  of  and  in  accordance  with 
the  provisions  and  directions  of  such  order  as  afore- 
said, or  any  order  amending  or  substituted  for  the 
tame;  and  the  Lord  Chancellor  may  from  time  to 
time  thereafter,  with  the  advice  and  assistance  afore- 
said, by  order,  regulate  such  remuneration  as  aforesaid, 
and  the  provisions  and  directions  respecting  such 
remuneration  as  aforesaid  contained  in  the  general 
order  of  the  19th  day  of  October,  1852,  numbered 
130  Can/2,  p  119),  shall  remain  in  force  and  be  ob- 
served until  the  same  shall  be  abrogated  or  varied  by 
any  order  to  be  made  under  this  act. 

FEES   AND   STAMPS. 

In  the  Consolidation  Act,  1849  (12  &  13  Vic.  c. 
106),  are  some  provisions  respecting  fees  payable  on 
proceedings  in  bankruptcy,  and  the  mode  of  paying 
same,  which  it  is  desirable  to  here  notice.  The  mode 
in  which  the  fees  are  to  be  paid  is  by  stamps,  and  not 


as  theretofore  by  money  payments.  This  novelty  was 
introduced  in  pursuance  of  a  report  in  1848  of  a  com- 
mittee of  the  House  of  Commons  on  fees  in  courts  of 
law  and  equity.  As  it  will  be  presently  seen,  power 
is  given  by  the  new  act  17  &  18  Vic.  c.  119.  s.  12,  to 
the  Lord  Chancellor  to  vary  these  fees.  • 

Certain  documents  to  be  written  on  stamped  vellum, 
4"C,  tn  lieu  of  fees.— By  sec.  48,  every  document 
enumerated  in  the  schedule  C  to  this  act  annexed 
shall,  from  and  after  the  commencement  of  this  act, 
and  in  lieu  of  all  fees  thereupon,  be  printed  or  written 
upon  vellum,  parchment,  or  paper  bearing  the  stamp 
duty  set  opposite  to  such  documents  respectively  in 
such  schedule,  and  having  the  word  "  Bankruptcy" 
impressed  on  every  such  stamp :  Provided  always,  that 
where  any  such  document  shall  consist  of  more  than 
one  sheet,  only  the  first  sheet  thereof  shall  be  im- 
pressed with  such  stamp. 

Schedule  of  stamp-fees. — The  following  is  the  ache* 
dale  (C)  alluded  to  in  the  previous  section,  showing 
the  amount  of  stamp  duty  payable  in  lieu  of  fees.  It 
will  be  observed  that  the  old  payment  of  j£10  on  suing 
out  a  fiat,  and  which  is  so  great  a  grievance  to  solici- 
tors, as  it  generally  has  to  be  advanced  by  them,  is 
continued  on  the  substituted  petition  for  adjudication ; 

DOCUMENT. 

Stamp  duty 
in  lieu  of  fees. 
£.    a.    d. 
Every  petition   for   adjudication  of 
bankruptcy,   or    for    arrangement 
between  any  debtor  and  his  cre- 
ditors, under  the  superintendence 
and  control  of  the  court,  or  for  cer- 
tificate of  arrangement  by  deed  ...     10    0    0 

Every  declaration  of  insolvency 0    2    6 

Every  summons  of  trader  debtor 0    2    6 

Every  admission  or  deposition  of  tra- 
der debtor 0    2    6 

Every  bond  with  sureties 0    5    0 

Every  application  for  search  for  peti- 
tion or  other  proceeding  (except 
search  for  the  appointment  of  any 

sitting  or  meeting) 0    10 

Every  allocatur  by  any  officer  of  the 
court  for  any  costs,  charges,  or  dis- 
bursements, where  such  bill  of  costs 

shall  not  exceed  j£5 0    16 

Exceeding  ;£5,  and  not  exceeding  «j£10      0    2    6 

10  ,,  20      0    5    0 

20  „  30      0    7    6 

„         30  „  50      0  10    0 

50  „  100      0  15    0 

100  „  150      10    0 

150  „  200      1  10    0 

„        200  „  300      2    0    0 

300  ,,  500      3    0    0 

600 5    0    0 

Fees  may  be  altered  by  order  of  Lord  Chancellor.— 
By  sec.  12  of  the  new  act  (the  17  &  18  Vic.  c.  119), 
the  Lord  Chancellor  may,  with  the  advice  and  assist- 
ance aforesaid,  from  time  to  time  by  order  vary  or 
abolish  the  fees  by  the  Bankrupt  Law  Consolidation 
Act,  1849,  made  payable  by  stamps,  or  any  of  them, 
or  other  the  feet  for  the  time  being  payable  in  relation 


THE  LAW  CHRONICLE. 


139 


to  any  of  the  proceeding!  in  matters  of  bankruptcy  or 
arrangement  in  the  Court  of  Bankruptcy  or  the  Court 
of  Appeal  in  Chancery,  and,  if  and  when  it  shall  seem 
necessary  or  expedient,  fix  and  impose  upon  or  in  rela- 
tion to  such  proceedings  as  aforesaid,  or  any  of  them, 
other  fees,  or  fees  of  an  altered  amount,  but  not  of  an 
amount  higher  than  that  by  the  last-mentioned  act 
prescribed,  as  far  as  regards  any  fee  or  stamp  duty 
thereby  expressly  made  payable  in  respect  of  any  docu- 
ment therein  specified;  and  the  provisions  of  the 
same  act  respecting  stamps  are  hereby  extended  and 
applied  to  and  in  the  case  of  such  stamps  as  may  be 
required  by  any  order  to  be  made  under  this  act. 

Documents  not  to  be  received  unless  a  stamp  be  im- 
pressed.— By  sec.  62  of  the  Consolidation  Act,  1849, 
no  document  which  by  this  act  is  required  to  have  a 
stamp  impressed  thereon  shall  be  received  or  fijed,  or 
be  used  in  relation  to  any  proceeding  in  the  court,  or 
be  of  any  validity  for  any  purpose  whatever,  unlets  or 
until  the  same  shall  have  a  stamp  impressed  thereon : 
Provided  always,  that  if  at  any  time  it  shall  appear 
that  any  such  document  which  ought  to  have  had  a 
stamp  impressed  thereon  has,  through  mistake  or 
inadvertence,  been  received  or  filed  or  used  without 
bavins  such  stamp,  it  shall  be  lawful  for  the  court,  if 
it  think  fit,  to  order  that  such  stamp  shall  be  impressed 
thereon ;  and  thereupon,  when  a  stamp  shall  have 
been  impressed  on  such  document  in  compliance  with 
such  order,  such  document,  and  every  proceeding  in 
reference  thereto,  shall  be  as  valid  and  effectual  as  if 
such  stamp  had  been  impressed  thereon  in  the  first 


Although  it  is  said  in  the  above  section  that  an  un- 
stamped document  shall  not  be  of  any  validity  "  for 
any  purpose,"  yet  it  is  apprehended  that  this  will  be 
confined  to  the  immediate  purposes  for  which  the 
document  is  intended  to  be  used,  and  that  it  will  not 
apply  where  the  document  is  used  for  collateral  pur- 
poses, as  to  support  an  indictment  for  perjury  or  for  a 
conspiracy  (see  Rex  v.  Pooley,  Easfs  P.  C.  Pref.  17 ; 
Rex  v.  Hawkeswood,  Leach's  C.  C.  257;  Reg.  v. 
Gompertz,  11  Jurist,  204;  S.  C.  16  Law  Journ., 
N.  S.,  Q.  B.  121,  where  the  cases  of  Rex  v.  Hall,  3 
Stark.  N.  P.  C.  67,  and  Reg.  v.  Welsh,  coram  Cole- 
ridge, J.,  are  explained ;  see  also  Matheson  v.  Ross, 
13  Jur.  307,  and  an  article  thereon  in  13  Jur.  pt.  2. 
pp.  464—456).  As  the  omission  of  the  stamp  is  only 
to  be  supplied  where  it  has  arisen  from  "mistake  or 
inadvertence,99  the  commissioners  will  no  doubt  require 
an  affidavit  showing  that  sueh  was  the  case.  However, 
the  omission  can  rarely  happen,  as  it  is  but  reasonable 
to  snppose  that  the  officers  of  the  Court  will  refuse  to 
receive  an  unstamped  document. 

Charge  for  office  copies. — By  sec.  63  of  the  Con- 
solidation Act,  1849,  all  copies  of  fiats,  petitions,  affi- 
davits, orders,  or  other  proceedings  shall  be  charged 
for  and  paid  at  the  rate  of  three-halfpence  per  folio  of 
ninety  words,  and  shall  be  made  and  delivered  out  in 
such  manner  as  may  be  directed  by  any  general  rule 
or  order  to  be  made  in  pursuance  of  this  act. 

The  orders  in  Chancery  and  in  lunacy  reducing  the 
folio  to  seventy  words  (antl,  p.  v.),  do  not  appear  to 
apply  to  bankruptcy  proceedings.  Rule  46  of  the 
19th  October,  1852,  provides  that  "  all  office  copies 
of  fiats,  petitions,  or  other  proceedings,  books,  papers 
and  writings,  or  any  parts  thereof  provided  tor  any 


bankrupt,  or  arranging  debtor  or  attorney  of  any  such 
bankrupt,  debtor,  or  creditor,  shall  be  charged  and 
paid  for  at  the  rate  directed  by  the  53rd  section  of 
'  The  Bankrupt  Law  Consolidation  Act,  1849/  with 
respect  to  the  office  copies  therein  mentioned,"  and 
by  rule  47  all  office  copies  shall  be  made  by  the  chief 
registrar,  or  registrar  or  usher  of  the  court,  as  the 
court  shall  appoint,  and  shall,  except  as  to  figures,  be 
fairly  written  at  length,  and  shall  be  sealed  with  the 
seal  of  the  court,  and  delivered  out  by  the  person  ap- 
pointed without  any  unnecessary  delay,  and  in  the 
order  in  which  they  shall  have  been  bespoken." 

Copies  of  bills  of  Costs.—By  rule  51,  "  all  copies  of 
bills  cf  costs  lodged  in  the  master's  office  shall  be 
made,  examined,  and  delivered  out  by  the  clerk,  who 
has  heretofore  made,  examined,  and  delivered  out  -the 
same." 

Payment  of  per  centage  by  official  assignees,  &fc. — 
By  sec.  54  of  the  Consolidation  Act,  1849,  the  official 
assignee  of  each  bankrupt's  estate,  and  every  official 
assignee  appointed  by  the  court,  under  any  petition 
for  arrangement  between  a  debtor  and  his  creditors, 
where  the  estate  and  effects  of  such  petitioning  debtor 
shall  vest,  in  such  official  assignee,  either  alone  or 
jointly,  in  manner  hereinafter  mentioned  (see  sec.  218), 
shall  pay  to  the  credit  of  the  account  intituled,  "  the 
Chief  Registrar's  Account,"  such  sum,  not  less  than 
one-eighth  of  a  pound,  and  not  exceeding  £5  per 
centum  on  the  gross  produce  from  time  to  time  of  any 
such  estate ;  such  sum,  within  the  limit  aforesaid,  and 
time  or  times  for  payment  thereof,  to  be  fixed  by  the 
senior  commissioner,  with  the  approval  of  the  Lord 
Chancellor;  and  the  senior  commissioner,  with  the 
like  approval,  may  from  time  to  time  lessen  or  increase 
such  sum,  within  the  limit  aforesaid,  as  may  seem  just 
and  reasonable,  upon  consideration  of  the  amount  from 
time  to  time  standing  to  the  said  account,  and  of  the 
claims  from  time  to  time  chargeable  thereupon. 

The  above  per  centage  is  a  substitution  tor  the  fees 
of  .£20  and  j£30  formerly  payable  after  the  choice  of 
assignees,  which  was  a  most  unequal  charge  so  far  as 
concerned  small  estates. 

Per  centage  paid  to  chief  registrar's  account  may  be 
abolished  or  varied,  by  order. — By  sec.  13  of  the  new 
act  (the  17  &  18  Vic.  c.  119),  the  Lord  Chancellor 
may,  with  the  ad? ice  and  assistance  aforesaid,  if  it  shall 
to  him  .seem  expedient,  abolish  such- per  centage  as  is 
by  the  Bankrupt  Law  Consolidation  Act,  1849  (sec. 
54),  made  payable  to  the  chief  registrar's  account,  or 
reduce  the  lowest  rate  thereof  below  one-eighth  of  a 
pound  per  centum,  and  again  re-impose  the  said  per 
centage,  and  from  time  to  time  regulate  and  vary  the 
same,  but  so  that  the  highest  rate  thereof  shall  not 
ever  exceed  the  highest  rate  made  payable  by  the  said 
act. 

Power  to  fix  maximum  payable  for  fees. — By  sec.  14 
of  the  new  act,  the  Lord  Chancellor  may,  with  the  ad- 
vice and  assistance  aforesaid,  from  time  to  time,  by 
order,  fix  a  maximum  sum  to  be  paid  in  any  matter  of 
bankruptcy  or  arrangement  in  respect  of  the  fees, 
stamp  duties,  per  centages,  or  other  charges  for  the 
time  being,  payable  to  or  in  aid  of  the  fund  standing 
to  the  credit  of  the  chief  registrar's  account,  and  raise 
or  lower  the  same  as  may  seem  expedient ;  and  when 
in  any  matter  the  total  sum  paid  in  respect  of  such 
fees,  stamp  duties,  per  centages,  or  other  charges  as 
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aforesaid,  shall  amount  to  the  maximum  mm  for  the 
time  being  fixed  (which  shall  be  ascertained  and  cer- 
tified in  such  manner  and  by  such  person  as  the  Lord 
Chancellor;  with  the  advice  and  assistance  aforesaid, 
may  by  order  direct),  then  and  in  that  case  there  shall 
not  be  any  further  or  other  fee,  stamp  duty,  per  cent- 
age,  or  charge  whatsoever  paid  or  payable  in  relation 
to  the  same  matter,  or  any  of  the  proceedings  token 
or  to  be  taken  therein,  to  or  in  aid  of  the  fund  standing 
to  the  chief  registrar's  account. 

If  securities  af  any  time  insufficient  to  answer  the 
demands  of  any  bankrupt,  %c,  the  sum  taken  for  the 
purposes  of  this  act  to  be  made  good  by  Parliament— 
By  sec.  65  of  the  Consolidation  Act,4849,  if  at  any 
time  it  shall  appear  that  the  whole  of  the  money  laid 
out  on  securities,  and  the  stocks,  funds,  and  cash 
standing  in  the  name  of  the  accountant,  shall  not  be 
sufficient  to  answer  the  demands  of  any  bankrupt  or 
bis  creditors,  or  other  persons  interested  therein,  then 
and  in  such  case  the  sum  taken  for  the  purposes  and 
by  virtue  of  this  act  shall  be  considered  a  debt  due 
from  the.  public,  and  to  such  extent  as  may  be  neces- 
sary, shall  be  answered  and  made  good  by  Parliament 
accordingly. 

Exemptions  from  stamp  duty.— There  is  a  general 
enactment  in  the  Consolidation  Act  (sec.  138)  exempt- 
ing deeds,  powers  of  attorneys,  affidavits,  &c,  relating 
to  bankruptcy,  from  stamp  duty.  The  138th  section 
enacts,  that  no  deed,  conveyance,  assignment,  surren- 
der, admission,  or  other  assurance  of  or  to  or  relating 
solely  to  any  freehold,  leasehold,  copyhold,  or  cus- 
tomary messuages,  lands,  or  tenements,  or  to  any 
mortgage,  charge,  or  other  incumbrance  upon,  or  any 
estate,  right,  or  interest  of  and  in,  any  messuages, 
lands,  tenements,  or  personal  estate,  being  the  estate 
of  or  belonging  to  any  bankrupt,  or  part  or  parcel 
thereof,  and  which,  after  the  execution  of  such  deed, 
conveyance,  assignment,  surrender,  or  assurance  re- 
spectively shall,  either  at  law  or  in  equity,  be  or  remain 
the  estate  and  property  of  such  bankrupt,  or  of  the 
assignee  appointed  or  chosen  under  any  bankruptcy, 
and  no  power  of  attorney,  writ  of  supersedeas  and 
procedendo,  order,  certificate  of  conformity,  affidavit, 
or  other  instrument  or  writing  whatsoever,  relating 
solely  to  the  estate  or  effects  of  any  bankrupt,  or  to 
any  part  thereof,  or  to  any  proceeding  under  any  bank- 
ruptcy, and  no  affidavit,  bond,  or  other  proceeding 
under  this  act,  and"  no  advertisement  inserted  in  the 
London  Gazette  relating  solely  to  matters  in  bank- 
ruptcy, shall  be  liable  to  any  stamp  duty,  or  to  any 
other  duty  whatsoever,  save  and  except  such  stamp 
duty  as  is  mentioned  in  schedule  C  to  this  act  an- 
nexed. 

The  schedule  referred  to  is  the  one  set  out  above. 
It  will  be  noticed  that  the  exemption  from  stamp 
duty,  is  expressly  confined  to  instruments  relating 
"  solely"  to  the  estate,  &c,  of  the  bankrupt  or  to 
matters  in  bankruptcy. 

PERSONS   LIABLE   TO  THE   BANKRUPT   T.AWS. 

No  person  can  be  made  a  bankrupt  unless  he  is  a 
trader,  who  may  be  defined  to  be  a  person  carrying 
on  one  of  the  trades  particularly  enumerated  in  the 
Bankruptcy  Consolidation  Act,  or  (generally)  using 
the  trade  of  merchandise,  or  seeking  his  living  by 


buying  and  selling,  or  by  buying  and  letting  for  hire, 
or  by  the  workmanship  of  goods  or  commodities. 

Whether  a  man  is  a  trader  within  the  meaning  of 
the  statute  is  a  question  for  the  court,  and  not  for  the 
jury  (Hankey  v.  Jones,  Cowper,  752).  It  is  now 
settled,  in  opposition  to  the  earlier  decisions,  that  the 
quantum  of  dealing  by  a  trader  coming  within  the 
general  description  of  the  statute,  as  to  traders  liable 
to  the  bankrupt  laws,  is  immaterial :  if  there  is  suffi- 
cient evidence  to  support  the  inference  of  an  intention 
to  deal  generally,  a  very  small  degree  of  actual  trading 
will  be  sufficient  (Henley's  Bankr.  p.  3,  3rd  edit.). 

The  following  are  the  provisions  of  the  Consolida- 
tion Act,  1849,  with  respect  to  persons  who  may  be 
made  bankrupts. 

Enumeration  of  traders  liable  to  become  bankrupt — 
What  persons  are  not  to  be  deemed  traders, — By  sec. 
65  of  the  Consolidation  Act  it  is  enacted  that  all  alum 
makers,  apothecaries,  auctioneers,  bankers,  bleachers, 
brokers,  brickmakers,  builders,  calenderers,  carpenters, 
carriers,  cattle  or  sheep  salesmen,  coach  proprietors, 
cowkeepers,  dyers,  fullers,  keepers  of  inns,  taverns, 
hotels,  or  coffee  houses,  limeburners,  livery  stable 
keepers,  market  gardeners,  millers,  packers,  printers, 
shipowners,  shipwrights,  victuallers,  warehousemen, 
wharfingers,  persons  using  the  trade  or  profession  of  a 
scrivener  receiving  other  men's  moneys  or  estates  into 
their  trust  or  custody,  persons  insuring  ships  or  their 
freight  or  other  matters  against  perils  of  the  sea,  and 
all  persons  using  the  trade  of  merchandise  by  way*  of 
bargaining,  exchange,  bartering,  commission  consign- 
ment, or  otherwise,  in  gross  or  by  retail,  and  all  per- 
sons who,  either  for  themselves  or  as  agents  or  factors 
for  others,  seek  their  living  by  buying  and  selling*  or 
by  buying  and  letting  for  hire,  or  by  tne  workmanship 
of  goods  or  commodities,  shall  be  deemed  traders  liable 
to  become  bankrupt;  provided  that  no  farmer,  grazier, 
common  labourer,  or  workman  for  hire,  receiver  gene- 
ral of  the  taxes,  or  member  of  or  subscriber  to  any 
incorporated  commercial  or  trading  company  esta- 
blished by  charter  or  act  of  Parliament,  snail  be 
deemed  as  such  a  trader  liable  to  become  bankrupt. 

Trader  having  privilege  of  Parliament, — By  sec  66, 
if  any  such  trader  having  privilege  of  Parliament  shall 
commit  any  act  of  bankruptcy,  he  may  be  dealt  with 
under  this  act  in  like  manner  as  any  other  trader;  but 
such  person  shall  not  be  subject  to  be  arrested  or  im- 
prisoned during  the  time  of  such  privilege,  except  in 
cases  made  felonies  or  misdemeanors  by  this  act  (exp. 
Griffiths,  or  Mostyn,  3  De  Gex,  Macn.  and  Gord.  If 4 ; 
S.C.  17  Jur.  655). 

Aliens  and  denizens. — By  sec.  277,  it  is  provided 
that  the  act  shall  extend  to  aliens  and  denizens,  both 
to  make  them  subject  thereto,  and  to  entitle  them  to 
all  the  benefits  given  thereby. 

Enumerated  traders.— With,  respect  to  the  enume- 
rated traders,  we  may  observe  that  the  above  list  con- 
tains those  mentioned  in  the  6  Geo.  4,  c.  16,  and  the 
additional  ones  enumerated  in  the  6  &  6  Vic  c  122, 
s.  10.  In  most  of  the  trades  enumerated  no  great 
difficulty  can  ever  arise  as  to  the  meaning  of  the  words 
of  the  statute,  but  others  are  of  a  more  complex  cha- 
racter, and  require  some  elucidation.  The  general 
clause  will  also  demand  some  attention,  as  will  also 
the  excepted  parties. 

Bankers*— Bankers  were  mentioned  in  the  6  Geo.  4, 
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e.  16,  a.  2.  It  has  been  holden  that  persons  shall  be 
deemed  bankers  within  the  meaning  of  the  former 
statutes,  if  they  act  as  such,  although  they  may  not 
actually  keep  an  open  banking-house,  or  may  keep 
their  books  and  conduct  their  business,  in  a  manner 
different  from  that  usually  adopted  by  bankers  (ezp. 
Wilson,  1  Atk.  218).  An  army  4>r  navy-agent  is  not 
to  be  deemed  a  banker  (1  Mont.  Bank.  L.  2J.— (See  as 
to  members  of  Banking  Companies,  post,  p.  146). 

Brokers. — Brokers  were  mentioned  in  the  6  Geo.  4, 
c.  16,  s.  2.  The  word  "  brokers"  here,  includes  not 
only  brokers  concerned  in  the  purchase  and  sale  of 
merchandise,  but  also  stock-brokers,  ship-brokers 
(Pott  v.  Turner,  4  Moo.  551 ;  S.C.  6  Bing.  702),  and 
pawnbrokers;  and  even  where  a  pawnbroker  had 
ceased  to  take  in  pledges,  but  still  continued  to  sell 
those  that  remained  in  his  hands  unredeemed,  it  was 
holden  that  he  might  be  a  bankrupt  (Highmore  v. 
Molley,  1  Atk.  206;  Rawlinson  v.  Pearson,  5  Barn, 
and  Aid.  124).  It  seems  that  an  insurance-broker  is 
within  the  statute  (exp.  Stevens,  4  Madd.  256).  A 
bill-broker  also  is  within  this  section;  but  the  dealing 
in  accommodation  bills  without  further  evidence  of 
trading  as  a  bill-broker,  or  merely  discounting  a  bill 
and  procuring  bills  to  be  discounted  for  friends,  where 
the  party  does  not  hold  himself  out  as  a  bill-broker, 
but  has  another  business,  as  a  proctor,  by  which  he 
ostensibly  obtains  his  livelihood,  does  not  constitute  a 
trading  as  a  bill-broker  (ezp.  Phipps,  2  Deac  487. 
See  "Scrivener,"  tajto). 

Builders. — Builders  were  mentioned  in  the  6  Geo.  4, 
c.  16,  s.  2,  for  the  first  time.  A  builder  is  one  who 
builds  houses  for  sale,  whether  on  land  purchased  or 
leased  for  that  purpose,  or  builds  for  other  persons  by 
hire  or  contract  (ezp.  Neirincks,  2  Mont,  and  Ayrt. 
384).  But  this  decision  has  been  doubted  in  Stuart  v. 
Sloper  (Stuart  v.  Sloper,  ISLaw  Journ.,  N.S.,  Exch. 
321 ;  3  De  Gez  and  Sm.  557;  13  Jur.  581),  where  it 
was  held  that  a  party  not  a  regular  builder  (a  bar- 
rister), who  buys  land  to  build  houses,  and  let  or  sell 
them,  is  not  a  builder.  On  the  other  hand,  Mr.  Com- 
missioner Pane  has  expressed  his  dissatisfaction  with 
the  opinion  of  the  jury  in  Stuart  v.  Sloper,  and  he 
held  that  a  person  who  acted  as  an  architect,  and  pur- 
chased several  pieces  of  ground  in  different  places,  and 
pulled  down  the  buildings  erected  thereon,  and  built 
new  houses  with  materials  which  he  bought  for  that 
purpose,  and  did  not  employ  a  builder  to  carry  on  the 
works,  but  did  himself  pay  the  several  persons  em- 
ployed thereon,  with  the  intention  of  selling  or  other- 
wise disposing  of  the  ground  and  the  buildings  so 
erected  thereon,  was  a  builder  within  the  meaning  of 
the  bankruptcy  laws  (re  Fowler,  1  Fonbl.  Rep.  201). 

Coioiteepfr*.— Cowkeepers  were  made  liable  to  the 
bankrupt  laws  by  the  5  &  6  Vic  e.  122,  s.  10,  for  the 
first  time.  It  has  been  held  that  a  farmer  occupying 
two  farms,  containing  together  200  acres,  kept  five 
cows,  four  of  which  were  alderneys,  and  seven  horses, 
and  no  other  stock,  and  was  m  the  habit  of  selling 
the  milk  of  the  cows  regularly  to  a  retail  dealer  in 
Margate,  who  paid  for  it  on  an  average  30s.  a  week, 
was  not  subject  to  the  bankrupt  laws  as  a  cowkeeper 
(ezp.  Dering,  re  Cramp,  1  De  Gez,  398 ;  S.C.  11  Jur. 
92 1  16  Law  Journ.,  N.3.,  Bankr.  3). 

Jan,  tavern,  Motel,  and  coffee  hone*  keeper*. — The 
word  hotel  is  not  used  in  the  sense  of  the  old  word 


hostel,  for  that  means  what  is  now  termed  an  inn ; 
and  as  the  word  inn  precedes,  it  could  scarcely  have 
been  intended  to  designate  die  same  thine  by  both. 
The  modern  word  is  introduced  from  the  French,  and 
rather  implies  a  house  to  which  people  resort  for  lodg- 
ing, than  for  the  sort  of  entertainment  which  is  to  be 
procured  only  at  an  inn  (per  Tindal,  C.  J.,  in  Smith 
y.  Scott,  9  Bin*.  17 ;  S.C.  2  Moo.  and  Sc.  35).  In 
the  case  of  Smith  v.  Scott,  it  was  holden,  that  the 
keeper  of  a  private  lodging-house,  who  also  sought  a 
profit  by  furnishing  her  guests  with  provisions,  al- 
though such  provisions  were  set  apart  as  the  separate 
property  of  each  guest,  was  liable  to  the  bankrupt 
laws.  So  a  person  who  kept  a  boarding  and  lodging 
house,  where  guests  were  entertained  by  the  month  or 
week,  each  having  a  bed-room  to  himself,  but  taking 
his  meals  with  the  proprietor  of  the  house,  was  holden 
within  the  meaning  of  the  statute  of  6  Geo.  4,  c.  1 16, 
s.  2  (Gibson  v.  King,  10  Mees.  and  W.  667,  recog- 
nising Smith  v.  Scott).  A  livery-stable  keeper  bought 
provender,  and  sold  it  to  his  customers,  and  any  who 
applied  for  it,  as  is  done  in  all  livery  stables';  it  was 
holden  a  sufficient  trading  (Cannan  v.  Denew,  10  Bing. 
292;  S.C.  3  Moo.  and  Se.  761).  A  lodging-house 
keeper  who  sells  her  guests  food  for  profit  is  an  hotel 
keeper  (Gibson  v.  Ring,  10  Mees.  and  W.  667 ;  re 
Biich,  2  Mont.  D.  and  D.  659;  King  v.  Simmons,  12 
Jur.  903).  But  merely  letting  furnished  lodgings  is 
not  trading  (ezp.  Bowers,  2  Mont,  and  Ayrt.  33). 

Market  gardeners.— Market  gardeners  were  first 
rendered  liable  to  the  bankruptcy  acts  by  the  5  &  6 
Vic.  c.  122,  s.  10.  It  has  been  held  that  where  a 
tenant  of  130  acres,  under  a  farming  lease,  which 
obliges  him  to  fallow  or  plant  with  peas  or  potatoes 
(among  other  things)  every  third  year,  has  on  nis  farm 
twelve  acres  of  young  potatoes  and  twenty  acres  of 
green  peas  growing  in  open  fields  every  year,  and  con- 
signs the  produce  for  table  consumption  to  London 
salesmen,  to  whom  he  allows  such  commission  as  is 
usually  allowed  by  market  gardeners,  he  is  not  a 
market  gardener  within  5  9t  £  Vic.  c.  122.  s.  10  (ezp. 
Hammond  re  Hammond,  1  De  Gez,  93;  S.  C.  14 
Law  Journ.,  N.  S.,  B.  14 ;  9  Jur.  358). 

Scriveners. — The  language  is  the  same  as  in  the 
6  Geo.  4,  c.  16,  s.  2.  A  scrivener  was  made  subject 
to  the  bankrupt  laws,  and  in  the  very  words  here 
used,  by  the  repealed  statutes  of  the  21  Jac.  1,  c.  19, 
8.  2,  and  6  Geo.  4,  c.  2,  and  the  nature  of  the  trade  or 
profession  of  scrivener  was,  at  the  time  of  the  making 
the  former  act,  well  understood.  A  scrivener  is  a 
person  to  whom  property  is  entrusted,  for  the  purpose 
of  lending  it  out  to  others  at  an  interest  payable  to 
his  principal,  and  for  a  commission  or  bonus  to  him- 
self, whereby  he  seeks  to  gain  his  livelihood.  (See 
Lott  v.  Melville,  5  Jur.  436;  S.  C.  3  Man.  and  Gran. 
40;  eip.  Gem.  2  Mont.  D.  and  De.  G.  99).  As 
attorneys  are  liable  to  the  bankrupt  laws  under  the 
denomination  of  scriveners,  it  may  be  mentioned 
that  in  the  leading  case  on  this  doctrine,  namely, 
Adams  v.  Malken  (3  Campb.  354),  C.  J.  Gibbs  stated 
that  "at  the  present  day  the  banker  occupies  one 
department  of  the  business  of  the  scrivener  by  being 
depository  of  the  money,  and  the  attorney  of  the 
other,  by  drawing  the  securities.  The  banker  would 
not  be  an  attorney,  by  occasionally  filling  up  bonds  for 
his  customers ;  nor  does  the  attorney  become  a  money 
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scrivener,  though,  on  particular  occasions,  he  inciden- 
tally has  the  money  of  his*  clients  to  lay  out  for  them. 
In  order  to  make  a  man  a  money  scrivener,  he  must 
carry  on  the  business  of  being  trusted  with  other 
people's  moneys  to  lay  out  for  them  as  occasion  offers. 
It  is  not  being  sent  with  the  money  of  his  clients,  or 
receiving  it  from  the  person  with  whom  his  client  may 
have  previously  contracted,  that  will  make  an  attorney 
a  money  scrivener.    In  that  part  of  the  transaction  he 
is  no  more  than  a  person  employed  to  fetch  and  carry. 
Having  negotiated  the  loan  and  drawn  the  deeds,  his 
happening  to  receive  and  pay  the  money  is  incidental 
to  his  business  of  an  attorney.    Nor  if,  on  one  or  two 
occasions,  money  were  deposited  with  him  to  lay  out, 
would  that  constitute  him  a  money  scrivener.    He 
must  be  carrying  on  generally  the  business  of  a  money 
scrivener.    Therefore,  a  man  who  had  money  of  other 
persons  in  his  possession,  snd  who  discounted  bills 
with  it  for  his  own  emolument  only,  was  holden  not 
to  be  a  scrivener.*  (Harrison  v.  Harrison,  1  Espin. 
N.  P.  C.  555).   So  it  has  been  holden,  that  an  attorney 
purchasing  and  selling  estates,  negociating  loans,  &c, 
for  his  clients  in  the- common  course  of  his  profession, 
and  making  only  the  regular  professional  charges  for 
the  conveyance,  &c,  was  not  a  scrivener  within  the 
statute  of  James  I.,  above-mentioned,  (exp.  Malkin, 
1  Rose,  406 ,  2  Id.  57,  28  J  Hurd  v.  Brydses,  1  Holt, 
654 ;  see  exp.  Dufaur,  21  Law  Journ.  N.  S.  Bankr. 
38).    But  if  money  were  usually  lodged  in  the  hands 
of  an  attorney  by  his  clients  and  others,  for  the  pur- 
pose of  being  invested  in  securities,  and  upon  his  so 
investing  the  money,  he  charged  not  only  for  the  con- 
veyance, but -also  a  certain  bonus  or  compensation  for 
himself,  and  he  were  a  conveyancer  as  well  as  an 
attorney,  he  would  be  deemed  a   scrivener  within 
the  statute  (ezp.  Bath,  Mont.  82).    In  the  case  of 
Lott  v.  Melville  (Lott  v.  Melville,  supra),  it  was  held 
that  a  scrivener  is  one  whose  trade  is  to  procure  loans 
for  such  persons  as  want  to  borrow  money,  and  invest- 
ments for  those  who  wish  to  lend,  and  who  charges 
procuration  fees  for  this  work.    But,  in  order  to  bring 
him  within  the  provisions. of  the  act  6  Geo.  4,  c.  16,  so 
as  to  be  able  to  be  a  bankrupt,  he  must  be  one  whose 
business  is  to  receive  other  men's  moneys  or  estates 
into  his  trust  or  custody,  for  the  purpose  of  so  laying 
it  out  in  securities.    If  he  receive  other  people's 
money  or  estates  into  his  possession,  and  pay  tnem 
interest  for  it,  he  is  no  scrivener  by  that,  but  a 
borrower  on  his  own  account.    In  exp.  Gem  (exp. 
Gem,  re  Rumsey,  2  Mont.  D.  and  D.;  99 ;  8.  C.  5 
Jut.  683),  where  it  appeared  that  an  attorney  was  in 
the  habit  of  having  the  moneys  of  his  clients  deposited 
with  him  to  lay  out  for  them  upon  mortgage,  and 
received  from  others  a  compensation  or  gratuity  for 
procuring  loans  of  money  for  them,  besides  his  charges 
for  preparing  the  mortgage  securities,  he  was  held  to 
be  a  trader  within  the  meaning  of  the  bankrupt  laws, 
as  a  money-broker  and  a  person  receiving  other  men's 
moneys  into  his  trust  or  custody,  whether  or  not  he 
might  be  considered  liable  to  the  bankrupt  law  as  a 
banker  or  a  scrivener. 

And  all  persons  using  the  trade  of  merchandise  by 
way  of  bargaining,  exchange,  bartering,  commission, 
consignment  or  otherwise,  in  gross  or  by  retail.  This 
is  the  language  of  6  Geo.  4,  c.  16,  s.  2.  The  trade  of 
merchandise  means  merely  the  purchasing  of  articles 


of  merchandise  for  the  purpose  of  selling  them  again. 
To  constitute  a  merchandise,  the  dealing  must  not  be 
under  restraint,  or  for  any  particular  purpose.  Thus 
a  person  who  contracts  to  victual  the  fleet,  though  he 
sells  the  surplus,  a  butler  and  steward  of  inns  of 
court,  or  a  farmer  of  the  customs  cannot,  as  such,  be 
bankrupts  (Gibson  v.  Thompson,  3  Keble,  151). 
Though  it  has  commonly  been  thought  that  there 
must  be  both  a  buying  and  selling  in  order  to  make  a 
man  a  bankrupt  as  using  the  trade  of  merchandise, 
this,  as  elsewhere  stated  (see  ante,  p.  132),  has  lately 
been  called  in  question,  there  being  words,  it  is  said, 
in  the  bankruptcy  acts  tending  to  show  that  it  is  not 
necessary  that  there  should  be  a  buying  as  well  as  a 
selling.  Upon  the  trade  of  buying  and  selling  with  a 
view  to  profit,  we  shall  have  occasion  to  make  some 
observations  presently. 

And  all  persons  who,  either  for  themselves,  or  a* 
agents  or  factors  for  others,  seek  their  living  by  buying 
and  selling,  or  by  buying  and  letting  for  hire,  or 
by  the  workmanship  of  goods  or  commodities.  The 
words  are  the  same  as  in  sect.  2  of  6  Geo.  4,  c.  16. 
Traders  may  be  made  bankrupt  under  this  provision, 
although  they  cannot  be  classed  under  any  of  the  par- 
ticular denominations  before  mentioned,  in  which  case 
they  may  be  called  "  dealer  and  chapman"  (meaning 
a  person  who  buys  and  sells  mere  personal  goods  with 
a  view  to  profit),  a  denomination  which,  if  supported 
by  evidence,  will  support  a  fiat,  although  coupled  with 
One  which  of  itself  would  not  indicate  a  trader  (exp. 
Herbert,  2  Rose,  248;  Hale  v.  Small,  2  Brod.  and 
Bing.  25). 

Buying  and  setting. — As  to  "buying  and  selling 
goods  or  commodities,"  it  must  be  a  buying  and 
selling,  or  at  least  an  intent  to  sell ;  for  buying  alone, 
without  an  intent  to  sell,  or  a  selling  alone  without  a 
buying  (Com.  Dig.  tit.  "  Bankrupt,"  A.),  will  not 
constitute  a  trading  within  the  meaning  of  the  statute ; 
and  the  buying  must  be  a  purchase  m  the  common 
and  ordinary,  and  not  merely  in  the  legal  acceptation 
of  the  term.  If  a  man  purchase  goods  for  his  own 
use,  that  will  not  make  him  a  trader  within  this  branch 
of  the  statute,  even  although  he  afterwards  sell  such 
of  them  as  he  may  not  have  occasion  for ;  because  he 
not  seek  his  living  by  the  buying  and  selling  (per  does 
Lord  Mansfield,  1  Term  Rep.  34;  Summersett  v. 
Jarvis,  3  Brod.  and  Bing.  2;  S.  C.  6  Moore  56;  see 
exp.  Cromwell,  1  Mont.  D.  and  D.  158).  Nice  and 
difficult  questions  frequently  arise  with  respect  to  acts 
of  buying  and  selling  by  owners  of  lands.  Mere 
farmers  are  expressly  exempted  from  the  operation  of 
the  act,  as  will  presently  be  noticed ;  but  if  the  pur- 
chases of  a  farmer  be  in  a  greater  degree  than  is 
ancillary  to  the  profitable  expenditure  of  the  produce 
of  his  farm,  or  if  a  grazier  indicate  an  intention  to  buy 
and  sell  generally,  he  will  be  liable  to  the  bankrupt 
laws.  Some  instances  as  to  owners  of  lands  will 
illustrate  this.  Thus  if  a  man  sell  the  produce  of  his 
land,  even  although  he  buy  some  other  article  to  mix 
with  it,  in  order  to  sell  the  produce  so  mixed  to  a  greater 
advantage,  it  will  not  make  him  a  trader  within  this 
clause  of  the  act.  (Patten  v.  Brown,  7  Taunt.  409). 
But  otherwise,  where  the  produce  of  the  land  is  merely 
the  raw  material  of  a  manufacture,  and  the  manufac- 
ture is  not  the  usual  or  necessary  mode  of  enjoying 
the  land.    (Wells  v,  Parker,  1  Term  Rep.  34,  783). 
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If  a  man  buy  horses  to  sell  again,  with  a  view  to 
profit,  he  ii  liable  to  be  a  bankrupt;  but  if  he  sell  only 
such  as  he  bred  and  reared  himself,  he  is  not  (exp. 
Gibbs,  2  Rose,  38 ;  Wright  v.  Bird,  1  Price,  20).  If  a 
butcher  buy  sheep  or  cattle,  kill  and  sell  them,  with  a 
view  to  profit,  he  is  liable  to  be  a  bankrupt ;  but  if  he 
kill  and  sell  only  such  as  he  bred  and  reared  himself, 
he  is  not.  (Dally  v.  Smith,  4  Burr.  2148).  If  a 
fisherman  be  in  the  habit  of  purchasing  fish  from  others 
to  sell  again,  with  a  view  to  profit,  he  is  liable  to  be  a 
bankrupt ;  but  if  he  sell  only  such  fish  as  have  been 
caught  by  him  he  is  not  (Heanev  v.  Birch,  3  Camp. 
233).  Persons  who  purchase  coals  to  sell  again,  with 
a  view  to  profit,  are  liable  to  be  made  bankrupts ;  but 
if  they  sell  only  such  as  they  procure  from  their  own 
mines,  they  are  not  (Port  v.  Turton,  2  Wilson,  169; 
Anon.  Fonbl.  N.  R.  251).  So  if  a  person  who  owns- or 
rents  a  mine,  works  it,  and  sells  the  ore,  &c.,  he  is  not 
thereby  subject  to  the  bankrupt  laws ;  for  although 
he  sella,  he  does  not  buy ;  and  the  same  of  a  person 
who  sells  stones  taken  from  his  own  quarry  (exp. 
Gardner,  1  Rose.  377 ;  S.  C.  1  Ves.  and  Beam.  45). 
A  brickmaker  was  made  liable  expressly  by  desig- 
nation for  the  first  time,  by  the  5  &  6  Vic.  c. 
122,  s.  10.  It  has  been  held  that  if  a  man  makes 
bricks  from  his  own  land,  as  a  mode  of  enjoying 
the  profits  of  it,  even  although  he  make  the  bricks 
entirely  for  sale,  and  purchase  sand  and  fuel,  &c,  for 
the  purpose  of  making  them,  he  is  not  a  trader  within 
the  meaning  of  the  bankrupt  laws 4.  or  if  he  purchases 
chalk  for  the  purpose  or  burning  with  the  clay  to 
improve  the  bricks,  and  sells  a  portion  of  the  chalk 
when  converted  into  lime ;  and  this,  whether  he  was 
a  freeholder  or  termor  merely,  or  a  devisee  for  life ; 
but  if  he  bought  the  earth,  as  earth,  by  the  load  or 
otherwise,  and  manufactured  it  into  bricks  for  the  pur- 
pose of  sale,  that  would  (it  was  decided  prior  to  5  &  6 
vie.  c.  122,  s.  10)  render  him  liable  to  be  a  bankrupt 
(Wells  v.  Parker,  1  Term  Rep.  34,  783;  Paul  y. 
Dowling,  3  Car.  and  P.  500).  Therefore,  where  a 
man  made  bricks  for  sale,  of  earth  dug  and  taken  from 
the  waste,  without  the  assent  of  the  lord,  but  after- 
wards paid  to  the  lord  a  consideration  for  it,  this  was 
holden  to  be  tantamount  to  a  purchase  of  the  earth,  as 
earth,  by  license  from  the  lord;  and  that,  conse- 
quently, the  party  was  a  trader  within  the  meaning  of 
the  bankruptcy  laws  (exp.  Gardner,  1  Bro.  C.  C.  1/3). 
But  where  a  man  entered  into  a  contract  for  purchase 
of  land,  and  as  part  of  the  purchase  money,  was  to  pay 
to  the  vendor  4s.  for  every  thousand  bricks  made  upon 
the  land,  and  he  made  bricks  from  day  dug  from  the 
land,  he  was  held  not  to  be  a  trader  within  the  statute 
(Heane  y.  Rogers,  4  Moo.  and  P.  486;  S.  C.  9  Barn, 
and  Crea.  577)*  And  if  a  man  make  bricks  for  his 
own  use  merely,  from  earth  either  taken  from  his  own 
land,  or  purchased  by  him,  although  he  should  sell 
some  of  tnem  that  he  baa  not  occasion  to  use,  he  is 
not  thereby  a  trader  within  the  statute  (Per  Lord 
Mansfield,  1  Term  R.  34).  Lime-burners  were  ex- 
pressly mentioned  in  the  5  &  6  Vic.  c.  122  for  the  first 
time  aa  being  liable  to  the  bankrupt  laws.  It  has  been 
held  that,  if  a  man  burn  lime  for  sale,  from  chalk  or 
lime-atone  obtained  from  his  own  farm,  that  would  not 
make  him  atrader  within  the  meaning  of  the  bankrupt 
laws ;  but  if  he  purchased  the  chalk  or  limestone,  and 
burnt  it  for  sale,  it  would  (even  prior  to  the  5  &  6  Vic. 


c.  122,  s.  10)  be  otherwise  (exp.  Ridge,  1  Rose,  316 ; 
Paul  v.  Dowling,  3  Car.  and  P.  500).  If  a  man  pur- 
chase timber  (even  standing  timber)  to  sell  again,  with 
a  view  to  profit,  he  is  liable  to  be  a  bankrupt ;  but  if 
he  sell  onlysuch  aa  he  cuts  down  upon  his  own  land, 
he  is  not  (Holyroyd  v.  Gwynne,  2  Taunt.  178).  Alum- 
makers  were  first  made  liable  to  the  bankrupt  laws  by 
designation  by  the  5  &  6  Vic.  c.  122,  s.  10.  It  had 
been  before  decided  that  the  lessee  of  alum  works 
making  and  selling  the  alum  on  his  own  estate  was  not 
liable  to  the  bankrupt  laws  (exp.  Atkinson,  4  Jur. 
971 ;  S.  C.  1  Mont.  D.  and  D.  300).  So  where  a  lessee 
of  certain  land  upon  which  there  were  salt  rocks,  set 
tip  a  manufacture  of  salt,  produced  and  sold  large 
quantities  of  it,  by  conducting  water  over  the  salt 
rocks,  and  then  into  reservoirs,  from  which  the  brine 
was  conducted  into  boilers,  it  was  held,  although  a 
great  quantity  of  coal  was  purchased  and  consumed  in 
the  manufacturing  of  the  salt,  that  this  was  not  a 
trading  within  the  bankruptcy  acts  (Newton  v.  New- 
ton, Cooke  60;  see  7  East,  447).  If  a  man  buy  milk 
to  sell  it  again,  with  a  view  to  profit,  he  is  liable  to  be 
a  bankrupt ;  but  if  he  sell  the  milk  only  which  he  pro- 
cures from  his  own  cows,  even  although  he  occasion- 
ally also  sella  the  cows  when  they  are  no  longer  fit  for 
that  purpose,  he  is  not  (Carter  v.  Dean,  1  Swanst. 
64).  So  if  a  man  buy  cheese  or  cider,  to  sell  again, 
with  a  view  to  profit,  he  is  liable  to  be  a  bankrupt; 
but  if  he  sell  only  the  cheese  which  he  has  made  from 
the  milk  of  his  own  cows,  or  the  cider  which  he  makes 
from  the  fruit  of  his  own  trees,  he  is  not  (1  Term. 
Rep.  34).  So,  buying  and  selling  government  stock, 
or  other  public  stocks  or  securities,  does  not  render  a 
man  liable  to  be  made  a  bankrupt,  because  they  are 
not  "  goods  or  commodities  within  the  meaning  of  this 
clause  of  the  statute*'  (Colt  v.  Netterville,  2  P.  Will. 
308).  Nor  will  the  buying  and  selling  land,  or  any 
interest  therein,  make  a  man  liable  to  be  a  bankrupt, 
for.  the  same  reason  (See  Port  v.  Turton,  2  WUs. 
169). 

Buying  and  letting  for  hire. — As  to  "buying  and 
letting  for  hire;"  this  did  not  constitute  a  trader, 
within  the  meaning  of  any  of  the  statutes  prior  to  the 
6  Geo.  4,  c.  16.  In  this  respect  the  law  was  altered 
by  that  statute ;  and  now  buying  "  goods,  and  com- 
modities," and  letting  them  for  hire,  or  buying  them 
with  intent  to  let  them  for  hire,  will  constitute  a  man 
a  trader,  and  render  him  liable  to  be  made  a  bankrupt. 
A  livery  stable-keeper  was  first  expressly  made  subject 
to  the  bankrupt  laws  by  the  5  &  6  Vic.  c.  122,  s.  10, 
but  even  previously  it  was  held  that  a  livery  stable- 
keeper  buying  horses  for  the  purpose  of  letting  out, 
and  occasionally  letting  them  out  without  a  horse- 
dealer's  license,  might  become  a  bankrupt  (Martin  v. 
Nightingale,  11  Moore,  305;  .but  see  contra,  re  Chif- 
ney,  1  Jur.  544  ;  2  Deac.  318).  A  person  who  buys 
furniture  for  the  purpose  of  furnishing  apartments, 
and  lets  the  apartments  so  furnished,  is  not  a  trader 
(exp.  Bowers,  2  Deacon,  99;  S.C.  3  Mont,  and  Ayr. 
33),  But,  aa  before  stated,  a  lodging-house  keeper  who 
sells  her  guests  food  for  profit  is  an  hotel-keeper,  and 
as  such  liable  to  the  bankrupt  laws.  The  shareholders 
of  a  steam-packet  are  not  traders  within  this  clause 
(exp.  Wiswould,  Mont.  263). 

Workmanship  of  goods  or  commodities. — With  re- 
spect to  the  words  in  the  statute,  "  workmanship  of 
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goods  or  commodities/'  it  was  clearly  held,  even  before 
the  statute  of  the  6  Geo.  4,  c.  16,  that  purchasing  the 
material  and  manufacturing  it  into  a  vendible  article 
for  the  purpose  of  sale,  and  with  a  view  to  profit,  was 
a  buying  and  selling  within  the  statutes  of  bankrupts, 
although  part  of  the  gain  was  to  be  derived  from  bodily 
labour  (see  Cooke,  49,  56 ;  Dally  v.  Smith,  4  Burr. 
1448 ;  Com.  Dig.  tit.  "  Bankrupt/'  A).  It  was  on  this 
principle  that  butchers,  bakers,  milliners,  locksmiths, 
plumbers,  tailors,  shoemakers,  &c,  were  held  liable  to 
the  bankrupt  laws.  But  if  the  manufacturer  do  not 
buy  the  raw  material,  then,  as  we  have  seen,  he  is  not 
holden  to  be  a  trader  within  the  bankruptcy  statutes. 

Agents  or  factors. — It  will  be  seen  that  the  clause 
makes  persons  who,  as  "agents  or  factors  for  others," 
.eek  their  living,  liable  to  the  bankrupt  laws. 

Intention  to  trade,  $c. — In  order  to  make  a  man 
liable  to  be  a  bankrupt,  "  by  buying  and  selling,  or  by 
the  workmanship  of  goods  or  commodities,"  it  is  neces- 
sary that  there  should  have  been  a  repeated  practice  of 
it,  or  a  commencement  of.it  coupled  with  an  intention 
to  continue  it ;  for  a  single  act  of  buying  and  selling, 
unaccompanied  with  such  intention,  will  not  be  suffi- 
cient (exp.  Wilkes,  re  Farrant,  2  Deac.  2 ;  exp.  Black- 
more,  6  Yes.  3).  But  if  this  intention  exist,  tne  extent 
of  the  trading,  whether  large  or  trifling,  prior  to  the 
bankruptcy,  will  be  immaterial  (Patman  v.  Vaughan, 

1  Term  Rep.  572;  exp.  Wilkes,  2  Mont,  and  Ayrt.  667; 

2  Deac.  2).  And  a  declaration  by  the  party,  of  the 
object  of  his  buying,  or  his  representing  himself 
as  a  dealer,  and  buying  goods  ana  offering  them  in 
exchange,  is  admissible  evidence  of  his  intention  in 
this  respect  (Gale  v.  Half  knight,  2  Stark.  56;  Millikin 
v.  Brandon,  1.  Car.  and  Pay.  380).  It  must  be  ob- 
served, however,  that  if  a  man  be  in  a  line  of  life  which 
does  not  subject  him  to  the  bankrupt  laws,  a  mere 
trifling  buying  and  selling,  merely  collateral  to  it,  even 
though  it  yield  him  a  profit,  will  not  render  him  liable 
to  be  a  bankrupt;  as,  for  instance,  a  schoolmaster, 
who  buys  books,  &c,  and  sells  them  to  his  scholars 
(1  Salk.  109 ;  Peake,  76;  see  re  Whittle,  18  Law  Tim. 
Rep.  10) ;  or  the  owner  of  a  mine,  who  buys  candles 
and  sells  them  to  his  workmen  (exp.  Gallimore,  2 
Rose,  426) ;  or  the  keeper  of  hounds,  who  buys  dead 
horses  for  his  dogs,  and  sells  the  skins  and  bones  for 
a  profit  (Summersett  v.  Jarvis,  3  Brod.  and  Bing.  2), 
is  not  thereby  liable  to  be  a  bankrupt. 

Illegal  dealings— Clergymen,  £c—  The  legality  or 
illegality  of  the  buying  or  selling,  &c,  makes  no  dif- 
ference :  it  has  been  holden  that  a  trader  may  become 
a  bankrupt,  although  he  have  not  taken  out  a  license 
necessary  to  legalise  his  trade  (Saunderson  v.  Bowles, 
4  Burr.  2066;  Martin  v.  Nightingale,  11  Moo.  305); 
that  even  a  smuggler  might  become  a  bankrupt,  al- 
though his  trade  were  obviously  illegal  (exp.  Meymott, 
1  At^.*196;  Cobb  v.  Symonds,  5  Barn,  and  Aid.  516). 
So  a  clergyman,  if  also  a  trader,  is  liable  to  be  a  bank- 
rupt, although  his  trading  is  prohibited  by  statute 
(1  &  2  Vic.  c.  106,  ss.  29,  30,  repealing  6?  Geo.  3, 
c.  99),  for  he  cannot  take  advantage  of  the  breach  of 
one  law  to  exempt  him  from  the  liabilities  of  another 
(exp.  Meymott,  1  Atk.  196;  Selw.  N.P.  195,  11th 
edit).  But  it  seems  that  an  adjudication  could  not  be 
obtained  by  the  creditor  whose  debt  was  founded  on 
such  dealing.  Mr.  Wise  (New  Act,  2nd  edit  p.  55) 
says,  that  a  clergyman,  at  least  in  respect  of  contracts 


in  trade,  is  incapable  of  being  made  bankrupt,  which 
seems  to  be  founded  on  what  Lord  Henley  (Digest, 
3rd  edit.  p.  1)  says,  vie.,  that  clergymen,  though  pro- 
hibited by  statute  from  entering  into  trade,  are  liable 
to  be  made  bankrupt ;  but  an  adjudication  against  a 


person  buying,  in  connexion  with  others,  to  carry  on 
a  system  of  fraud,  without  any  evidence  of  selling  in 
the  way  of  business,  is  not  a  trading  within  the  statute 
(Milliken  v.  Brandon,  1  Carr.  and  Pay.  380). 

Executors.— It  the  executor  of  a  trader  only  dispose 
of  the  stock  of  his  testator,  he  is  not  liable  to  be  a 
bankrupt,  even  though  it  is  necessary  for  him  to  buy 
ingredients  to  render  that  stock  marketable  (exp. 
Nutt,  1  Atk.  102) j  but  if  he  increase  the  stock,  and 
continue  to  sell  it,  he  may  (Ibid.;  Viner  v.  Cadell,  3 
Espin.  88).  If  a  trader  order  the  residue  of  his  estate 
to  t>e  employed  in  carrying  on  his  trade,  and  the  exe- 
cutor obey  tne  order,  it  seems  he  may  be  a  bankrupt, 
although  his  name  do  not  appear  (Hankey  v.  Ham- 
mond, Cooke,  67;  exp.  Garland,  10  Yes.  120).  It 
is  said  to  have  been  ruled,  that  an  executor  who  car- 
ries on  the  business  for  the  benefit  of  the  testator's 
children,  or  for  the  benefit  of  the  brothers  and  sisters 
of  his  wife,  may  be  a  bankrupt  (Viner  v.  Cadell,  3 
Espin.  88). 

Feme  covert. — A  fiat  cannot  be  supported  against  a 
feme  covert,  who  is  incapable*  to  contract,  even  if  she 
be  separated  from  her  husband,  who  is  in  England 
(see  Marshall  v.  Button,  8  Term  Rep.  545 ;  Hatchett 
v.  Bradley,  2  Black.  Rep.  1079;  Lean  v.  Schutz,  2  Id. 
1195),  or,  if  being  a  feme  sole  trader,  she  commit  an 
act  of  bankruptcy,  and  afterwards  retire  from  business 
and  marry,  and  live  with  her  husband  (Cooke,  36 ;  2 
Bro.  C.  C.  266),  she  cannot  be  a  bankrupt,  because 
she  is  separated  from  her  husband,  who  is  m  England, 
or,  as  it  seems,  if  he  be  abroad,  although  she  has  pro- 
perty settled  upon  her  after  marriage,  by  her  husband, 
with  liberty  to  trade  on  her  own  account,  or  as  it 
seems,  if  she  k  the  wife  of  a  bankrupt,  who  has  not 
surrendered  but  has  absconded,  and  left  the  kingdom, 
and  she,  when  her  husband  was  in  the  kingdom,  lived 
separate  from  him,  and  carried  on  business  as  a  sole 
trader  (Williamson  v.  Dawes,  2  Moo.  and  Sc.  356 ; 
S.C.  9  Bing.  292).  It  seems  that  nothing  short  of 
civil  death  or  disability,  viz.,  the  abjuration  of  the 
husband  or  a  divorce  a  vinculo  matrimonii,  or  some- 
thing tantamount,  will  subject  the  wife  to  the  bank- 
rupt laws.  But  a  fiat  may  be  supported  against  a  feme 
covert  who  is  a  trader,  according  to  the  custom  of 
London  (exp.  Carrington,  1  Atk.  i06;  Lavie  v.  Phil- 
lips, 3  Burr.  1783),  or,  as  it  seems,  the  wife  of  a 
banished  man,  or  the  wife  of  a  convict  sentenced  to 
transportation,  although  the  husband  be  only  on  board 
the  hulks,  and  she  has  occasional  intercourse  with  him 
(exp.  Franks,  7  Bing.  763). 

Infant. — An  infant  cannot  be  a  bankrupt,  and  a  fiat 
against  hitrf  is  void  at  law,  and  will  in  general  be 
superseded  (Rex  v.  Cole,  1  Ld.  Raym.  443 ;  Belton 
v.  Hodges,  9  Bing.  369;  S.C.  2  Moo.  and  Sc.  496). 
Whether  a  fiat  issued  against  an  adult  on  a  debt  con- 
tracted during  infancy,  but  confirmed  after  obtaining 
full  age,  is  valid,  has  been  agitated  (Helton  v.  Hodges, 
supra).    If  an  infant  hold  himself  out  to  the  world  as 
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an  adult,  and  trade,  the  fiat  will  not  be  luperseded  on 
hia  petition,  without  a  trial  at  law,  if  the  assignees 
oppose,  though  the  petitioning  creditor  consent  (exp. 
Watson,  16  Ves.  365;texp.  Bates,  2  Mont.  Deac. 
and  De  Gex,  337). 

Laaafic.— -Whether  he  can  be  a  bankrupt,  is  not 
settled ;  but  it  seems  that  where  the  act  of  bankruptcy 
is  an  intent  to  delay,  be  cannot  commit  it,  unless  in 
a  load  inter?al  (WUles,  473;  6  Tes.  493;  13  Id.  590; 
exp.  Stamp.  4  De  Gex,  345). 

Pem.--.Lord  Hardwicke  said  (1  Atk.  201),  that  a 
commission  of  bankruptcy  had  been -taken  out  against 
a  peer  for  trading  in  wines;  and  though  there  might 
be  some  powers  that  a  commissioner  of  bankrupts  could 
not  exercise  against  a  peer,  yet,  notwithstanding  this, 
he  might  be  liable  to.  a  commission  of  bankruptcy,  if 
he  would  trade,  We  have  already  seen  that  provision 
u  made  for  the  case  of  a  member  of  the  House  of 
Commons  being  made  a  bankrupt  (ante,  p.  140). 
^^^^P^ioms^tt  will  have  been  seen  thai  sec 
65  of  the  Consolidation  Act  excepts  certain  persons 
from  being  considered  aa  traders  within  the  meaning 
of  the  bankrupt  acts.  There  was  the  same  exemption 
in  the  6  Geo.  4,  c  16.  the  callings  excepted  are 
wmer^a^asiers,  common  labourers,  or  workmen  for 
kire,  recehrer-igeneral  of  taxes,  or  members  or  sub- 
scriber* to  any  incorporated,  commercial,  or  trading 

comP?[:  *i!  dow  not  foUow  ****  tnc,e  P***5*1  ™*7 
not  be  bankrupts;  but  then  it  must  be  on  some  trading 
other  than  that  of  their  regular  calling.  ThusTifa 
wmer  exerase  a  trade  distinct  and  separate  from  his 
business  of  a  farmer;  if,  for  instance,  be  purchased 
?0m5?  ?°*  ***  tne  Pn'Poaes  of  his  farm,  but  as  a 
75neTe?Ier'  merely  to  sell  again,  with  a  view  to  profit 
(Banholomew  ▼.  8herwood,  1  Term  Rep.  5?3;  1 
rp<*>  20*  2  Rose,  38);  or  purchased  large  quantities 
of  potatoes,  not  to  be  used;  upon  his  farm,  but  merely 
to  sell  again  at  a  profit  (liayo  v.  Archer,  1  Stra.  513); 
in  these  and  the  like  eases  he  would  be  liable  to  be 
made  bankrupt,  notwithstanding  the  statute.  And  it 
baa  been  held  that  i  farmer  who  is  in  the  habit  of 
buying  half  aa  many  more  sheep  as  are  necessary  to 
•tock  bis  farm,  and  of  selling  the  surplus  at  a  profit, 
is  a. trader  within  the  meaning  of  the  bankruptcy  star 
SS^VfV*  •nc*P-mfc»m*»  («  Newell,  3  Dead.  333). 
Hut  if  he  purchased  cattle  or  other  articles  for  the 
mere  purpose*  of  his  farm,  even  although  be  sold  them 

Kn*  or  having  purchased  too  much,  he  sold  the  sur- 
»  or  if  he  occasionally  bought  and  sold  hay,  corn, 
esc.,  with  a  view  to  profit,  but  without  making  them 
the  tacana  of  seeking  his  living,  he  would  be  within 
the  exception  of  the  statute  (Stewart  v.  Ball,  2  New 
Bep.  78 ;  Patten  v.  Browne,  7  Taunt  409).  Drovers, 
although  excepted  by  the  statute  5  Geo.  2,  are  not 
mentioned  in  the  6  Geo.  4,  c  16  in  the  Consolidation 
Act}  they,  therefore,  would  be  liable  to  be  made  bank- 
rupt* under  the  preceding  clause  as  to  buying  and 
selling  or  aa  cattle  or  sheep-salesmen.  A  drover  is 
ono  who  socks  his  living  by  purchasing  cattle  or  sheep, 
and  selling  them  either  at  the  same  place,  or  driving 
thom  to  another,  and  there  selling  them.  A  person 
whj  pure Wt  cattle  or  sheep  to  sell  again,  and  de- 
pasture*  them  upon  the  land  of  another/is,  it  seems, 
LS?****  n<Lstlll*^hed  from  the  grsxier,who  de- 
peaturea  unci  fattens  the  cattle  and  sheep  he  buys  upon 
ma  own  land.    So  a  person  who 'purchases  cattle  or 


sheep  for  the  purpose  of  selling  them  in  the  same 
state  in  which  they  are,  and  who  depastures  them 
upon  his  own  lands  for  a  few  days,  merely  to  refresh 
or  rest  them  before  he  drives  them  to  the  place 
where  he  intends  to  sell  them,  is,  it  should  seem,  a 
drover  (Mills  v.  Hughes,  Willes,  588;  Bolton  v. 
Sowerby,  11  East,  2/4  ;  Carter  v.  Dean,  1  Swanst. 
65).  The  exemption  of  those  who  gain  their  livelihood 
by  their  personal  labour  rests  on  the  ssme  principle  aa 
that  of  the  farmer :  to  enjoy  that  produce  they  must 
sell,  and  incidentally  must  buy  in  order  to  sell. 

Members  or  subscribers  to  incorporated  companies. 
— This  exemption  was  in  the  6  Geo.  4,  c.  16,  s.  2:  In 
the  cases  of  exp.  Wyndham  (1  Mont.  D.  and  De  Gex, 
146),  and  exp.  Wood  (ibid,  92),  members  of  banking 
companies,  under  the  7  Geo.  4,  c  46,  were  held  liable 
to  be  made  bankrupts  without  any  judgment  being 
obtained  against  the  public  officer.  In  these  cases  no 
notice  was  taken  of  the  above  proviso  in  the  bank- 
ruptey  statute/  And  these  decisions  have  since  been 
expressly  over-ruled,  and  it  is  now  settled  that  the  mem- 
bers of  banking  companies  under  the  7  Geo.  4,  c.  64, 
cannot  be- made  bankrupt  in  respect  of  debts  of  the 
company  without  a  previous  judgment  being  obtained 
against  the  public  officer,  for  the  statute  reouires  all 
legal  proceedings  to  be  taken  against  such  public 
officer  in  the  first  instance  (Davison  v.  Farmer,  6  £xoh. 
Rep.  246 1  S.C.  20  Law  Journ.  N.S.  Exch.  177). 


CQNVEYANCING  POINTS. 


POWERS  OF  SALES  IN  MORTGAGES,  See- 
As  our*  readers  know,  it  is  but  comparatively  within 
recent  times  that  powers  of  sale  have  been  introduced 
into  mortgages.  Lord  Eldon  much  doubted  the  validity 
of  such  powers  of  sale  when  given  in  a  mortgage-deed 
to  the  mortgagee,  on  default  in  payment  of  the  money. 
But,  since  Lord  Eldon's  time,  the  validity  of  such 
powers  is  fully  established,  and  they  are  inserted  al- 
most as  a  matter  of  course  in  most  mortgsges.  We 
wish  to  draw  attention  to  one  circumstance  connected 
with  these  powers  of  sale,  which,  it  appears  to  us,  has 
not  been  attended  to  so  much  as  it  deserves.  We 
allude  to  the  precarious  condition  of  subsequent  mort- 
gagees. When  a  man  lends  his  money  upon  mortgage 
of  real  estate,  he,  of  course,  looks  to  the  security  of 
the  land  as  well  aa  the  personal  security  of  the  bor- 
rower, and  this  is  so  also  where  the  mortgage  is  a 
second  one.  But  when  the  first  mortgage  contains  a 
power  of  sale,  the  second  mortgagee  takes,  subject  to 
the  exercise  of  such  power.  Thus,  the  existence  of  a 
second  mortgage  does  not  in  the  least  interfere  with 
the  exercise  of  the  powers  of  sale  given  to  the  first 
mortgagee.  When  the  power  of  sale  is  exercised, 
the  purchaser  thereunder  takes  discharged  from  both 
mortgages,  the  second  as  well  as  the  first,  and  this 
without  the  second  mortgagee  joining  in  or  even  being 
asked  to  job  in  the  sale.  The  consequence  is,  that  the 
proceeds  of  sale  get  into  the  hands  of  the  first  mortr 
gagee,  and  thus  the  fancied  security  on  the  land  be- 
comes one  of  a  very  precarious  nature,  being  at  the 
utmost  a  right  to  sue  the  mortgagor  on  his  covenant 
to  pay,  and  to  call  upon  the  mortgagee  to  account  for 
what  he  has  received  beyond  the  amountof  his  mort- 
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gage  debt,  interest,  and  costi.  Now,  if  the  first  mort- 
gagee should  turn  rogue,  and  take  it  into  his  head  to 
••  emigrate,"  without  leaving  any  property  behind  him, 
the  second  mortgagee  is  reduced  to  his  covenant  for 
his  only  security.  We  are  sure  that  this  is  not  a  view 
of  the  case  taken  by  many  practitioners.  They  have  all 
along  thought  that  the  second  mortgagee  could  not, 
without  some  act  of  his  own,  be  deprived  of  the  secu- 
rity of  the  land.  Of  course,  we  are  aware  that  it  is  in 
the  power  of  a  second  mortgagee  to  pay  off  the  first 
mortgagee,  anoVso  prevent  the  exercise  of  the  power 
of  sale  without  his  concurrence ;  but,  then,,  it  is  not 
always  convenient  to  a  second  mortgagee  to  pay  off 
the  first,  and  at  any  rate  the  necessity  for  so  doing  is 
not  within  his  contemplation  at  the  time  of  taking  his 
mortgage.  We  have  thrown  out  this  matter  for  the 
consideration  of  practitioners,  as  we  have  just  had  an 
instance  of  the  ill  effects  arising  thereout  brought  be- 
'  fore  our  attention  in  a  professional  capacity. 

CONDITIONS  OF  SALE.— Custody  of  title-deed* 
—Purchaser  of  largest  lot — In  drawing  conditions  of 
sale,  the  greatest  care  should  be  taken  to  express  in 
precise  terms,  the  stipulations  to  be  observed  by  the 
purchase?,  for  it  is  settled  that  conditions,  if  intended 
to  exclude  the  purchaser  from  what  otherwise  he 
would  be  entitled  to,  must  be  expressed  in  terms  the 
most  clear  and  unambiguous;  if  there  be  any  chance 
of  reasonable  doubt  or  misapprehension  as  to  their 
meaning,  the  construction  will  be  in  the  purchaser's 
favour  (see  Symons  v.  James,  1  You.  and  Coll.  C.  C. 
490;  Smith  v.  Ellis,  14  Jurist,  682).  Where  an  estate 
is  sold  in  lots,  it  is  customary  and  proper  to  stipulate 
M  to  the  custody  of  the  deeds  on  the  completion  of  the 
sale ;  that  the  purchaser  of  the  largest  lot  in  value 
■ball  have  the  title  deeds,  and  enter  into  covenants 
with  the  other  purchasers  for  the  production  thereof. 
Sometimes,  however,  through  carelessness,  instead  of 
mentioning  the  largest  purchaser  in  value,  it  is  said 
that  the  purchaser  of  the  largest  lot  shall  have  the 
deeds,  and  enter  into  covenants  for  production.  Such 
a  case  has  just  been  reported;  there  the  conditions 
ofaale  stipulated  that. "the  purchaser  of  the  largest 
lot"  should  have  the  title  deeds  of  the  estate,  and 
execute  a  deed  of  covenant  to  produce  the  same  to 
the  purchasers  of  other  lots  held  under  the  same  title. 
The  plaintiff  purchased  two  lots,  consisting  of  about 
168  acres,  for  j£690,  whilst  another  party  purchased  a 
^Q^oab°?J  *"  ■*"?  only'  but  ^  which  he  paid 
■  £/>  \vrS  ,a  fl™?11?11  rai8«d  *»  to  the  plaintiff's 
right  to  the  title  deeds,  it  was  held  that  he  was  entitled 

*  i  «2*  i  ih?  the  ^Prewion  in  the  condition 
of  sale  the  largest  lot"  meant,  not  the  most  valuable, 
but  the  most  extensive  (Griffiths  v.  Hatchard,  Week. 
Rep.  1853-4,  p.  672;  S.C.  18  Jur.  649).  A  writer  in  the 
Jurist,  observing  on  this  decision,  says :— "  The  word 

largest,  ought  certainly,  in  the  absence  of  any  quali- 
fying expression,  to  be  construed,  not  according  to  the 
first  vulgar  sense  of  the  word,  viz.,  <  biggest/  but 
accordi  »g  to  what,  on  a  view  of  all  the  circumstances 

I*  w  it*®  Wlibc^  t0  Provide  ft8aiMt»  *a«  »ost  pro- 
bably their  intention,  regard  being  also  had,  but  not 
too Rigorously  to  the  grammatical  construction  of  this 
I  „T  ,C?nd,tl?n-  Now,  if  the  expression  had  been 
that  the  'largest  purchaser'  should  have  the  deeds, 
there  would  or  might  be  a  choice  between  four  claim- 
ants, each  of  whom  might  truly  allege  himself  to  be 


the  '  largest  purchaser,9  vis.,  the  purchaser  of  the 
biggest  lot,  the  purchaser  of  the  most  valuable  lot,  the 
purchaser  of  the  largest  number  of  lots,  and  the  pur- 
chaser of  lots  containing  in  the  aggregate  the  greatest 
quantity ;  not  to  mention  a  fifth  candidate,  who,  how- 
ever, according  to  the  literal  downright  principle  en- 
forced in  this  judgment,  would  carry  off  the  prize,  vis,t 
the  purchaser  who  was  the  biggest  man,  whether  to  be 
ascertained  by  reference  to  height  or  weight,  might 
introduce  perhaps  a  further  ambiguity.  In  the  present 
case,  however,  the  expression  being  'the  purchaser 
of  the  largest  lot,'  the  number  of  claimants  is  reduced 
to  two  only,  vix.,  the  purchaser  of  the  lot  largest  in 
extent,  and  of  that  largest  in  value,  and  the  first  thing 
that  strikes  us,  when  we  consider  what  the  parties 
might  have  meant  by  this  expression,  is,  that  they 
were  providing  for  a  future  unknown  event.  It  was 
not  then  known  which  lot  was  the  largest  within  their 
meaning;  but  the  exact  quantity  of  each  lot  was 
known,  and  stated  on  the  face  of  the  particulars  The 
vendors  mnst  have  known  that  lot  fifty-one, '  contain- 
ing ninety-five  acres,9  was  larger  than  lot  one,  con- 
taining but  '  ten  acres ;'  but  they  could  not  know 
beforehand  that  ninety-five  acres, '  presenting  several 
building  sites,'  might  not  fetch  a  higher  price  than 
one  house  and  ornamental  ground.  If  the  vendors 
bad  intended  that  the  purchaser  of  the  largest  lot  in 
size  should  have  the  deeds,  they  would  have  probably 
made  the  condition,  that  the  purchaser  of  lot  fifty-one 
should  have  them.  That  would  probably,  besides, 
have  heightened  the  competition.  The  next  consider- 
ation is,  as  to  the  convenience  of  the  decision.  In  the 
actual  case  before  the  court,  the  application  of  the  rulej 
adopted  was  easy  enough ;  but,  as  a  precedent  (we 
believe  it  is  the  first  decision  on  the  point),  it  is  ex- 
tremely important,  and  when  tested,  by  supposing  the 
case  of  two  or  more  plots  of  equal  size,  upon  which 
are  built  houses  of  different  styles,  rates,  or  capacities, 
appears  less  commodious  that  the  application  of  the 
measure  of  value." 


THE  STUDY  OF  THE  LAW. 


We  have  been  requested  by  some  of  our  subscribers 
to  devote  a  few  pages  of  the  Chronicle  to  the 
publication  of  Advice  or  Directions  on  Study.  We 
should  be  glad  to  comply  with  these  requests,  if  we 
thought  that  we  should  be  thereby  doing  any  service 
to  our  junior  readers ;  but  we  feel  a  very  great  doubt 
on  this  head,  that  is,  in  ihe  mode  pointed  out  by  our 
correspondents.  It  has  always  appeared  to  us  to  be  a 
most  unsatisfactory,  not  to  say  useless,  proceeding,  to 
write  a  book  containing  directions  for  study.  It,  in- 
deed, the  capabilities  and  opportunities  of  all  students 
were  alike ;  if  a  similar  industry  were  the  property  of 
all,  and  their  discriminative  powers  were  on  a  level ; 
if  there  were  that  equality  in  the  mental  powers  of 
students  which  does  not  in  reality  exist,  then  such 
works  might  be  of  some  assistance :  but  as  the  mental 
powers  and  habits  of  discipline  and  application  are  so 
different  in  almost  each  person,  these  works  are  nearly 
useless ;  indeed,  their  only  use  may  be  said  to  be  for 
that  class  that  least  needs  them,  viz.,  those  few  who 
have  great  capacity  and  much  industry,  and  who,  by 
reason  thereof,  are  able,  without  any  guide,  to  master 
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any  branch  of  learning,  however  abstruse.  To  those 
leas  gifted,  and  who  consequently  form  the  bulk  of 
students,  the  elaborate  directions  of  the  works  on 
study  are  nearly  useless,  if  not  positively  mischievous. 
Their  aim  seems  to  be  to  say  something  upon  every- 
thing, and  to  add  a  list  of  works,  in  some  cases  em- 
bracing the  whole  range  of  a  law  catalogue,  without 
much  discriminating  their  relative  value,  and  in  other 
cases,  where  any  discrimination  is  attempted,  exhibiting 
an  astounding  ignorance  of  the  real  value  of  the  works 
oh  the  different  branches  of  the  law. 

There  were  formerly  two  or  three  good  works  which 
were  of  some  service  to  the  student ;  but  the  great 
changes  in  the  law  since  their  appearance,  have  ren- 
dered them  rather  dangerous  guides.  In  their  places, 
we  have  some  modern  works  of  much  greater  preten- 
sion, though  of  inferior  utility.  The  principal  of  these 
an — Warren's  Introduction  to  Law  Studies,  Cow's  Ad- 
vocate, and  Wharton's  Articled  Clerks*  Manual.  Mr. 
Warren's  work  is  a  very  brilliant  specimen  of  literary 
composition,  and  is  certainly  not  a  little  interesting; 
bat,  we  fear,  that  after  the  student  has  finished  the 
work  he  is  little  wiser  than  before.  One  serious  defect 
of  the  work  is  the  absence  of  anything  like  a  discrimi- 
native judgment  upon  the  works  mentioned  in  it,  so 
that  the  student  has  not  the  advantage  of  the  advice 
of  an  experienced  guide.  No  doubt,  some  part  of  this 
is  owing  to  an  unwillingness  on  the  part  of  the  writer 
to  offend  the  various  authors,  and  it  may  be  that  good 
nature  has  also  had  its  share  of  influence.  But  the 
reader  has  a  right  to  expect  that-these  considerations 
should  not  operate  to  his  prejudice.  We  do  not  wish 
it  to  be  thought  that  we  say  Mr.  Warren's  work  has 
no  merits ;  on  the  contrary,  we  conceive  it  to  be  the 
very  best  in  its  peculiar  line.  Our  chief  objection  is, 
that  after  the  student  has  read  it  he  is  little  wiser  than 
before,  and  that,  should  he  attempt  to  follow  out  the 
directions  of  the  author,  he  would,  in  most  cases,  find 
that  he  was  pursuing  a  course  little  calculated  to  profit 
him.  The  fault  is  in  the  method  rather  than  in  Mr. 
Warren's  execution  of  his  work. 

Mr.  Cox's  work,  which  is  entitled  The -Advocate: 
His  Training,  Practice,  Rights,  and  Duties,  is  not  yet 
complete,  there  being  but  one  volume  published.  The 
work  is  chiefly  intended  for  the  use  of  students  for 
the  bar,  and  though  we  should  doubt  its  utility  to- 
them,  we  cannot  doubt  its  inutility  to  the  articled 
clerk.  Such  parts  of  it  as  are  original,  are  little  better 
than  rhodomontade,  and  certainly  it  is  an  altogether 
inferior  production  to  Mr.  Warren's  work,  which,  in- 
deed, when  placed  by  the  side  of  Mr.  Cox's  work, 
assumes  a  practical  business  appearance.  We  do  not 
say  that  Mr.  Cox's  work  may  not  occasionally  amuse ; 
the  singularity  of  some  portions  of  it  will,  without 
doubt,  excite  the  risibility  of  the  reader  at  the  expense 
of  the  writer ;  but  we  do  say,  that  the  student  will 
not  gain  any  useful  information  in  his  studies.  The 
last  work  we  referred  to  above  was  Mr.  Wharton's 
work,  which  is  also  the  last  in  point  of  time,  and  is 
more  directly  addressed  to  articled  clerks  than  either 
of  the  others.  Its  great  weaknesses  are,  an  endeavour 
to  say  something  upon  everything,  and  the  entire  ab- 
sence of  discrimination  in  the  mention  of  works  upon 
the  various  branches  of  the  law.  A  large  part  of  the 
work  (which  is  but  a  small  volume)  is  taken  up  with 
the  Examination  Questions,  and,  not  content  with  no* 


ticing  the  five  usual  departments  of  the  practical 
studies  of  an  English  lawyer— viz.,  common  law, 

Suity,  conveyancing,  bankruptcy,  and  criminal  law—* 
r.  Wharton  has  given  the  reader  courses  of  study  on 
constitutional,  Roman,  civil,  ecclesiastical,  colonial, 
and  international  laws  and  medical  jurisprudence,  and 
the  consequence  has  been  that  a  work,  making  great 
pretensions  to  exactness  and  extent  of  information,  in 
reality,  gives  no  information  at  all.  We  do  not  com- 
plain of  the  author  for  recommending  his  own  works; 
that  is  legitimate;  but  there  is  great  cause  of  com* 
plaint  as  to  the  defect  of  judgment,  both  in  recom- 
mending bad  books,  and  in  not  mentioning  at  all  those 
which  really  are  good  works.  It  is  difficult  to  conceive 
that  this  can  have  arisen  from  ignorance ;  but  with 
either  that,  or  something  worse,  Mr.  Wharton  is  cer- 
tainly chargeable.  At  any  rate,  his  work  in  that  respect 
is  not  merely  useless;  it  is  positively  objectionable. 

We  have  not  spoken  of  the  above  works  in  so  dis- 
paraging a  way  with  a  view  to  exhibit  our  superiority ; 
indeed,  the  failure  of  those  writers  in  their  attempts 
is  enough  to  make  a  prudent  person  think  twice  ere 
be  essays  a  similar  production.  Even  though  it  should 
be  possible  to  avoid  the  errors  of  Messrs.  Warren, 
Cox,  and  Wharton,  we  are  still  of  opinion  that  any 
such  work  aiming  to  satisfy  all  readers  must,  for  the 
reasons  referred  to  at  the  beginning  of  this  article,  be 
a  failure,  and  that  simply  because  it  undertakes  to  give 
advice  without  respect  to  the  mental  calibre  of  the 
particular  students  into  whose  hands  it  may  fall. 

But  though  we  hold  that  such  works  are,  to  say  the 
least,  useless,  we  entertain  a  strong  opinion  that  a 
work  upon  quite  a  different  plan  might  be  of  great 
assistance  to  almost  every  class  of  students,  and  not  to* 
them  alone,  but  also  to  practitioners.  We  will  explain 
what  we  mean;    We  assume  that  the  young  law  stu- 
dent has    Blackstone's  four  volumes  placed  before 
him,  either  as  edited  by  Mr.  Serjeant  Stephen,  or  by 
some  other  writer.    'Now,  the  student,  if  (as  not 
unfrequently  happens),  just  fresh  from  school,  looks 
upon  these  four  volumes  as  presenting  a  very  for- 
midable appearance,  and  a  short  acquaintance  with 
their  contents  does  not  serve  in  any  degree  to  dispel 
this  preconceived  opinion,  for,  elementary  as  those  four 
volumes  are  to  the  experienced  lawyer,  yet  to  the  com- 
mencing student  they  present  a  vast  mass  of  abstruse 
learning.    We  may,  indeed,  remark  that  Blackstone's 
work  was  at  the  time  of  its  first  publications  much  more 
readable  book  than  it  is  now,  or  even  than  the  best  of 
his  editors,  Mr.  Serjeant  Stephen,  (if,  indeed,  he  can  be 
called  a  mere  editor  of  Blackstone),  has  made  it.  For, 
besides  its  attractions  as  a  literary  production,  and  its 
adaptation  to  the  political  sentiments  of  the  day,  its 
appearance,  though  more  specious  than  real,  of  philo- 
sophical arrangement  and  explanation,  often  induced 
a  student  to  continue  its  perusal  who  would  otherwise 
never  have  proceeded  beyond  the  first  dbxen  pages. 
In  fact  Blackstone  bit  a  happy  medium  between  a 
mere  literary  performance  ana  a  dry  statement  of 
technical  legal  doctrines.    Writers  of  the  present  day 
aim  at  giving  fscts  even  of  the  most  minute  nature,  and 
care  little  either  for  the  graces  of  style  or  the  philo- 
sophical explanation,  or  even  arrangement,  of  their 
matter.     They  forget  that  though  to  the  veteran 
lawyer  this  may  be  the  most  acceptable  course  of  pro- 
ceeding, yet  that  to  the  student  it  is  quite  the  con- 


148 


THE  LAW  CHRONICLE. 


trary.  We  take  it  that  what  the  student  wants  is  to 
obtain  in  as  small  a  compass  as  is  consistent  with  per- 
spicuity a  good  general  view  of  the  extent  of  legal 
learning,  and  at  the  same  time  such  precise  notions  of 
the  hading  doctrines  of  the  various  subdivisions  or 
heads  of  the  law  as  might  suffice  to  enable  him  at 
once  to  take  in  a  view  of  the  whole,  to  comprehend 
their  relations  to  each  other,  and  to  serve  him  as  a 
steppinwtone  to  more  extended  inquiries.  Now,  to 
obtain  these,  the  student  must  (without  being  sure  of 
attaining  his  object)  read  through  the  four  volumes  of 
Blackstone  or  Stephen,  and  that  is  a  task  which  occu- 
pies most  students  a  considerable  part  of  their  clerk- 
ship, and  in  very  many  instances  such  a  perusal  fails 
to  furnish  the  information  desired,  because  the  student 
grows  weary  of  reading  so  much  matter,  which  natu- 
rally appears  to  him  very  abstruse,  because  he  has  not 
previously  obtained  any  knowledge  of  the  various  sub- 
jects. In  our  opinion,  to  read  Blackstone  or  Stephen 
with  effect,  the  student  should  previously  obtain  a 
pretty  accurate  notion  of  the  general  contents  of  the 
work,  and  some  knowledge  of  the  more  important 
heads  and  leading  doctrines  of  which  those  writers 
treat.  In  other  words,  the  little  progress  made  in  the 
perusal  of  the  Commentaries  by  the  generality  of  stu- 
dents arises  from  the  want  of  previous  acquaintance 
by  the  reader  with  the  topics  discussed.  No  one  feels 
an  interest  in  the  study  of  a  great  number  of  abstruse 
matters  brought  to  his  attention  for  the  first  time, 
and  that  under  circumstances  which  preclude  his  ob- 
taining any  very  definite  notions  of  their  meaning  and 
practical  application.  Every  lawyer  is  aware  how  much 
more  satisfactory  is  his  reading  op  subjects  with  which 
he  has  previously  obtained  a  practical  acquaintance, 
and  it  has  been  mentioned  by  many  eminent  lawyers 
that  their  reading  for  the  purpose  of  deciding  any  par- 
ticular point  brought  to  their  attention  has  been  more 
productive  of  lasting  information  than  all  their  mere 
matter-of-course  reading ;  the  reason  is  obviously  this, 
that  they  have  previously  obtained  a  general  notion  of 
the  matter,  ana  have  their  attention  directed  to  spe- 
cific points  of  inquiry.  Now,  any  plan  of  study  which 
should  assimilate  to  these  undoubted  means  of  obtain- 
ing instruction,  would  be  most  likely  to  be  serviceable 
to  the  student ;  for  it  must  be  borne  in  mind  that  at 
some  period  of  the  student's  career  he  must  read 
Blackstone  or  Stephen,  and  whatever  therefore  will 
facilitate  that  perusal  must  be  serviceable  to  him. 

The  points  which  we  conceive  it  proper  tp  consider, 
in  any  useful  plan  of  study,  are  to  give  a  good  out- 
line, which,  for  our  purpose,  being  chiefly  (though  not 
exclusively)  introductory  to  Blackstone,  should  follow 
the  same  order;  and,  at  the  same  time,  to  call  the 
reader's  attention  in  a  distinct  manner  to  the  leading 
doctrines  of  each  principal  subject-matter,  leaving  the 
more  minute  and  important  details  until  the  student 
is  able  to  attend  to  them  with  advantage.  Now,  it  is 
apparent  that  the  writers  to  whom  we  have  referred, 
as  having  produced  works  containing  directions  for 
students,  have  wholly  failed  to  supply  these  important 
aids;  and  have,  by  mere  general  directions — which 
would  he,  in  many  instances,  as  applicable  to  students 
of  divinity,  physic,  and  philosophy — amused  the  reader, 
and  kept  him  from  discovering  the  right  path  to  suc- 
cess. In  fact,  it  is  much  more  easy  to  discourse  in 
this  general  way  than  to  descend  to  practical  matter 


requiring  a  perfect  knowledge  of  the  whole  range  of 
legal  learning.  And,  on  the  other  hand,  such  works 
as  those  of  Stephen's  Commentaries  are  of  little  more 
use  to  the  student,  inasmuch  as  they  aim  at  laying 
before  the  reader  as  much  of  mere  matter-of-fact  as 
possible,  without  any  attempt  to  discriminate  between 
the  leading  doctrines  or  rales  of  the  law  and  mere 
matters  of  detail. 

From  what  we  have  already  said,  it  will  be  under- 
stood that  the  plan  of  study  which  would  appear  to 
us  the  best  suited  for  a  law  student,  would  oe  one 
which  should  give  him  real  assistance,  by  enabling 
him  to  comprehend  the  leading  doctrines  of  the  law. 
But  no  writer  is  likely  ever  to  produce  a  work  which 
should  accomplish  this  end  completely;  because,  in  the 
first  place,  it  would  not  be  appreciated  at  its  true  value 
by  those  persons  for  whom  it  was  designed ;  and,  next, 
as  requiring  an  amount  of  learning  not  generally 
round  in  a  person  having  leisure  for  writing  books. 
In  other  words,  only  a  practical  lawyer— conversant, 
through  actual  practice  and  much  study,  with  the  ordi- 
nary branches  of  Uw — could  produce  the  kind  of  work 
referred  to ;  whilst  it  is  pretty  well  known,  that  the 
practice  of  the  law  is  much  too  profitable  to  allow  a 
successful  lawyer  to  devote  his  energies  to  the  produc- 
tion of  a  work  of  the  kind  referred  to.  In  the  absence 
of  such  a  work,  therefore,  the  student  must  himself 
endeavour  to  supply  the  deficiency,  which,  to  some 
extent  he  may  do,  by  observing  the  following  method 
in  his  study  of  any  law  work  he  may  be  reading.  Let 
him,  on  the  first  perusal  of  any  work,  note,  and  mark 
for  re-perusal,  all  the  maxims  or  general  propositions 
laid  down  by  the  writer.  After  he  has  finished  the 
book,  the  student  should  then  turn  a-  second  time  to 
the  marked  maxims  or  general  propositions,  and  give 
ti)em  a  csreful  study ;  even,  if  necessary,  writing  out 
such  maxims  and  propositions,  so  as  to  impress  them 
on  the  mind  the  more  effectually.  Let  it  however  be 
understood,  that  we  do  not  advise  the  student  tp  per- 
form the  merely  mechanical  operation  of  copying;  he 
must  close  the  book  he  has  been  reading,  and  then 
endeavour  to  write  out  the  maxims  or  propositions, 
and  when  he  has  done  his  best  he  should  compare  his 
own  statements  with  those  given  by  the  writer.  By 
these  means  the  student  will  not  merely  the  better 
understand  the  book  be  is  reading,  but  will  likewise 
form  an  invaluable  habit  of  expressing  himself  in  a 
correct  and  intelligible  way.  It  then  remains  for  the 
student  to  give  a  third  perusal  to  the  work,  giving 
attention  as  well  to  the  matters  of  detail  as  to  the 
general  propositions,  and  by  these  means  it  may  safely 
be  said  that  the  student  must  be  a  dull  one  indeed,  if 
be  has  pot  brought  away  with  him  a  considerable 
amount  of  learning. 

We  know  it  will  be  objected  that  there  are  few  books 
written  in  such  a  manner  as  to  deserve  or  repay  such 
repeated  perusals.  And  it  must  be  admitted  that  this 
is  so,  but  that  is  only  an  additional  incentive  to  greater 
exertion.  Most  of  our  readers  know  that  we,  not  very 
long  since,  projected  a  series  of  works  which  should 
furnish  the  student  from  the  very  best  sources — in 
fact,  from  the  very  fountain  of  the  law — with  the  most 
important  general  rules  and  propositions  of  the  law ; 
but,  from  certain  causes,  to  which  we  need  not  here 
more  particularly  allude,  the  series  has  been  sus- 
pended! and  we  scarcely  know  whether  it  will  be 
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resumed.  Had  it  been  completed,  we  have  no  doubt 
it  would  have  furnished  the  very  best  series  of  works 
for  the  student  and  the  practitioner.  We  wish  it  to 
be  understood  that  we  have  not  entirely  laid  aside  the 
plan,  whicfc  may  at  some  more  opportune  period  be 
fully 'carried  out.  In  the  meantime,  we  think  we  may, 
without  presumption,  refer  to  this  publication  as  fur- 
nishing some  matter  of  assistance  to  the  student.  In 
particular,  we  refer  to  the  articles  on  "  Common  Law 
Remedies,"  "  Bankruptcy/9  and  the  "  Digest  of 
Cases."  We  are  aware  that  some  students  think 
these  too  practical  for  them ;  but  in  this,  we  conceive, 
they  are  greatly  mistaken.  As  we  have  intimated 
above,  the  chief  thing  required  by  the  student  is  an 
acquaintance  with  the  general  rules  or  propositions 
of  the  law ;  and,  we  consider,  that  a  student  must,  by 
a  careful  perusal  of  the  articles  referred  to,  and 
especially  of  the  "  Digest  of  Cases."  obtain  the  desired 
grounding.  In  fact,  the  digest  is  prepared  with  the 
express  view  of  affording  that  information  which  an 
experienced  barrister  might  be  supposed,  had  he  the 
leisure,  to  communicate  to  his  pupils.  And  it  is  to 
be  borne  in  mind,  that,  though  they  now  appear  less 
useful  because  not  followed  up  in  consecutive  order, 
this  objection  will  vanish  with  the  progress  of  the 
publication,  as  we  shall  hereafter  often  have  occasion 
to  refer  to  previous  propositions  and  cases.  But,  in 
addition,  the  digest  possesses  the  inestimable  advan- 
tage of  keeping  the  practitioner  and  student  au  courant 
with  the  principal  decisions  of  the  courts,  at  the  same 
time  that  each  is  presented  in  a  complete  state,  so 
that  the  full  effect  and  actual  bearing  of  each  decision 
may  be  understood  by  the  reader.  Most  of  these  cases 
shonld  be  well  studied,  and,  in  particular,  the  junior 
student  will  do  well  to  endeavour  to  master  them 
before  undertaking  the  much  greater  and  less  profit* 
able  labour  of  reading  the  reports,  whether  authorised 
or  unauthorised.  Thus  much  we  have  thought  it  not 
improper  to  state  in  an  article  devoted  to  the  subject 
of  "  Legal  Studies,"  which  we  have  chiefly  been  ad- 
vised to  do,  in  order  to  put  aside  what  we  consider  to 
be  a  mistaken  notion  on  the  part  of  some  students ; 
and,  to  clear  ourselves  from  the  imputation  of  incon- 
sistency, we*  beg  to  refer  our  readers  to  the  declaration 
we  made  more  than  twelve  years  ago,  to  the  effect, 
that  whatever  studies  are  fitting  or  necessary  to  form 
the  barrister  are  equally  so  to  form  the  solicitor,  the 
only  difference  being,  perhaps,  though  not  necessarily 
so,  in  degree.  In  fact,  we  nave  always  stood  forward 
for  and  advocated  the  adoption  of  a  broad  system  of 
study,  which,  to  be. useful  and  effectual  must  compre- 
hend the  study  of  principles  as  well  as  their  application 
in  practice.  The  barrister  feels  it  necessary  to  have 
at  his  fingers'  ends  the  principles,  and  he  is  not  so  very 
solicitous  of  knowing  every  decision  of  the  courts,  but 
gives  bis  chief  attention  to  those  which  involve  some 
general  rule,  and  which  therefore  may  be  of  assistance 
to  him  in  his  future  practice.  The  articled  clerk  and 
solicitor  should  follow  a  similar  course,  as  far  as  possi- 
ble, by  which  more  confidence  would  be  obtained  in 
actual  practice.  Frequently,  for  want  of  this  know- 
ledge of  principles,  the  practitioner  feels  a  mistiness 
and  doubt  about  his  proceedings  little  satisfactory  to 
himself,  and,  it  is  to  be  fearea\  in  some  instances  little 
to  his  clients'  benefit. 
We  find  we  have  said  so  much  about  these  matters, 


which  however  we  conceive  to  be  sufficiently  important 
to  deserve  the  space  allotted  to  them,  that  we  must 
postpone  for  the  present  the  mention  of  some  other 
topics  connected  with  the  subject  of  legal  studies. 


STATUTES  OF  17  AND  18  VICTORIA. 


SUPPRESSION   OP  GAMING-HOUSES. 

Cap.  XXXVII.— The  preamble  of  this  act,  after 
referring  to  the  8  &  9  Vic.  c.  109,  recites  the  difficul- 
ties the  police  have  experienced  in  getting  into  com- 
mon gaming-houses,  and  then  finding  all  implements 
of  gaming  removed  or  destroyed,  and  that  it  was 
expedient  to  make  the  law  more  efficient  for  the  sup- 
pression of  gaming-houses.  Sec.  1  enacts  that  any 
person  who  shall  wilfully  prevent  any  constable  or 
officer  authorised  under  the  §  &  9  Vic.  c.  109,  from 
entering  any  place  suspected,  by  bolt,  bar,  chain,  or 
other  contrivance,  shall,  on  summary  conviction  by 
two  justices  of  the  peace,  be  fined  not  exceeding  .£100, 
or  be  committed  for  six  months,  with  or  without  hard 
labour.  If  any  house  is  fitted  with  any  contrivance 
for  obstructing  the  entering  of  constables  into  any 
gaming-house,  it  is  to  be  evidence  of  the  house  being 
a  common  gaming-house  (sec.  2).  Persons  appre- 
hended in  a  house  entered  by  constables,  on  suspicion 
of  being  a  gaming-house,  giving  false  names  or  ad- 
dresses, may  be  adjudged  to  pay  a  penalty  not  exceed- 
ing j£50,  or  be  imprisoned  for  a  period  not  exceeding 
one  month  (sec.  3).  The  penalties  on1  persons  keeping, 
or  permitting  to  be  kept,  common  gaming-houses  are 
not  to  exceed  j£500,  or  imprisonment,  with  or  without 
hard  labour,  for  not  exceeding  twelve  months  (sec.  4). 
The  justices  may  require  any  of  the  parties  appre- 
hended in  a  gaming-house,  to  be  sworn  to  give  evidence 
touching  any  unlawful  gaming  in  such  house,  or  act  of 
obstruction,  &c,  and  that  though  such  evidence  wall 
tend  to  their  crimination,  and  if  they  refuse  they  may 
be  dealt  with  as  persons  summoned  or  subpoenaed  to 
attend  to  give  evidence  (sec.  5).  Persons  required  to 
be  so  examined  as  witnesses,  and  making  a  full  dis- 
covery, are  to  be  freed  from  all  penalties,  forfeitures, 
and  punishments,  on  obtaining  a  certificate  from  the 
justices  (sec.  o).  The  penalties  and  costs  may  be 
levied  by  distress  (sec.  7).  One-half  of  the  pecuniary 
penalty  is  to  go  to  the  informer,  and  the  remainder  in 
aid  of  the  poor-rate  of  the  parish  (sec.  8).  In  case 
the  person  laying  the  information  should  neglect  to 
prosecute,  the  justices  may  order  another  person  to 
proceed  on  such  information  and  summons,  or  they 
may  dismiss  the  same,  and  authorise  any  person  to  lay 
a  fresh  information  in  respect  of  the  offence  charged 
in  such  first  information  (sec  9).  An  appeal  is  given 
by  the  act  to  the  next  quarter-sessions,  the  party  en- 
tering into  a  recognisance  with  two  sureties  (sec.  10). 
The  other  provisions  are,  for  preventing  defects  in 
matter  of  form  from  being  fatal  (sees.  11  and  12). 
No  certiorari  lies  to  remove  the  judgment,  &c,  of  the 
sessions  (sec.  11).  Tender  of  amends  may  he  made, 
and  if  neglected  to  be  made,  money  may  be  paid  into 
court  (sec.  13).  Notice  of  action,  which  must  be 
commenced  within  three  months  after  the  act  or  omis- 
sion complained  of,  or  the  cesser  of  damage  therefrom 
(sec.  14).    The  act  came  into  operation  on  the  1st  of 
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August,  1854.  Probably  the  provision  requiring  per- 
sons found  on  the  premises  to  be  examined  and  give 
evidence,  will  be  found  effectual  for  the  suppression  of 
gaming-houses,  as  hitherto,  in  consequence  of  the  de- 
struction of  all  instruments  of  play  before  the  officers 
could  effect  an  entrance,  no  convictions  could  be  ob- 
tained, as  the  parties  arrested  were  all  charged  with 
the  offence,  and  their  evidence  shut  out. 

ACKNOWLEDGMENTS  BY  MARRIED  WOMEN. 

Cap.  LXXV.— This  is  the  act  referred  to  before 
(antl,  p.  1),  as  intended  to  be  passed  to  cure  the  defect 
of  one  of  the  commissioners  having  been  interested  in 
the  matter  as  attorney  for  one  of  the  parties.  By  sec.  1, 
no  deed  which  has  been,  or  which  snail  hereafter  be, 
acknowledged  by  a  married  woman  shall  be  impeached, 
after  the  certificate  of  such  acknowledgment  has  been 
filed,  by  reason  only  that  the  commissioners,  or  either 
of  them,  were  or  was  interested  or  concerned,  either 
as  party  or  parties,  or  as  attorney  or  solicitor,  or  clerk 
to  the  attorney  or  solicitor  of  one  of  the  parties,  or 
otherwise,  in  the  transaction  giving  occasion  for  such 
acknowledgment.  Sec.  2,  however,  authorises  the 
court,  where  proceedings  were  taken  before  the  13th 
of  July,  to  dispose  of  the  same  as  if  the  act  had  not 
passed,  except,  that  if  the  court  shall  be  satisfied  that 
the  parties  were  induced,  by  the  rule  of  Hil.  T.  1834, 
to  acknowledge  the  deeds  before  commissioners,  one 
"of  whom  may  have  been  interested  in  the  transaction, 
the  court  may  refuse  to  quash  the  certificate,  on  such 
terms  as  to  costs  as  may  be  thought  fit.  By  sec.  3, 
the  Court  of  Common  Pleas  is  empowered  to  make 
rules  for  preventing  commissioners  who  are  interested 
from  taking  acknowledgments. 

REPEAL   OF   USURY   LAWS  —  NON-ENROLMENT    OP 
ANNUITIES. 

Cap.  XC. — This  act  is  the  one  referred  to  {ante, 
p.  ii),  as  having  been  introduced  by  the  Chancellor  of 
the  Exchequer.  With  its  political  aspect  we  have  no- 
thing to  do,  but  cannot  help  remarking,  that  it  is  an 
evidence  of  a  singular  change  in  the1  public  mind  re- 
specting the  effects  of  usurious  transactions,  and  we 
can  only  hope  that  the  wisdom  which  the  present  age 
claims  lor  itself  over  preceding  ages,  may  be  verified 
by  the  operation  of  this  measure.  Its  objects  are  two- 
fold ;  first,  to  allow  any  rate  of  interest  to  be  taken  on 
any  transactions,  except  such  as  relate  to  pawnbrokers; 
secondly,  to  render  it  unnecessary  to  enrol  annuity 
transactions.  This  latter  was  not  generally  under- 
stood, as  being  within  the  scope  of  the  measure.  By 
sec.  1,  the  acts'  and  parts  of  acts  mentioned  in  the 
schedule  to  the  statute,  "  and  all  existing  laws  against 
usury,"  are  repealed.  The  schedule,  so  far  as  relates 
to  England,  is  as  follows : — 

3/  Henry  8,  c.  9,  intituled,  "  A  Bill  against  Usury." 
The  whole. 

.  13  Eliz.  e.  8,  intituled,  "An  Act  against  Usury." 
The  whole. 

21  Jac.  1,  c.  17,  *****  p**?*tual  by  3  Car. A,  c.  4, 
s.  5,  so  much  of  an  act  passed  in  the  3  Chas.  1,  as 
enacts,  that  an  act  passed  in  the  21  Jas.  1,  c.  17,  in- 
tituled, "  An  Act  against  Usury,"  be  made  perpetual. 

12  Car.  2,  c.  13,  intituled,  "  An  Act  for  the  restrain- 
ing the  taking  of  Excessive  Usury."  The  whole  con- 
famed  by  13  Car.  2,  stat.  1,  c,  14,  intituled,  "  An  Act 


for  confirming  an  Act,  intituled,  '  An  Act  for  encou- 
raging and  increasing  of  Shipping  and  Navigation,9 
and  several  other  Acts,  both  public  and  private,  men- 
tioned therein."  So  much  as  confirms  the  hereinbefore 
mentioned  act  of  the  12  Car.  2,  c.  13. 

12  Anne,  stat.  2,  c.  16,  intituled,  "  An  Act  to  reduce 
the  rate  of  interest,  without  any  prejudice  to  Parlia- 
mentary Securities."    The  whole. 

63  Geo.  2.  c.  141,  intituled,  "  An  Act  to  repeal  an 
Act  of  the  17  Geo.  3,  c.  26,  intituled,  "An  Act  for 
registering  the  grants  of  life  Annuities,  and  for  the 
better  protection  of  infants  against  such  grants,  and 
to  substitute  other  provisions  in  lieu  thereof."  The 
whole,  except  so  much  thereof  as  lepeals  the  said  act 
of  the  17  Geo.  3,  c.  26. 

3  Geo.  4,  c.  92,  ;ntituled,  "  An  Act  to  explain  an 
Act  of  53  Geo.  3,  c.  141,  respecting  an  enrolment  of 
memorials  of  grants  of  Annuities."     The  whole. 

7  Geo.  4,  c.  75,  intituled,  "  An  Act  to  explain  an 
Act  of  the  53  Geo.  3,  c.  141,  respecting  the  enrolment 
of  memorials  of  grants  of  Annuities."    The  whole. 

5  4-6  Will.  4,  c.  41,  intituled,  «■  An  Act  to  amend 
the  law  relating  to  securities  given  for  considerations 
arising  out  of  gaming,  usurious,  and  other  illegal 
transactions."  So  much,  as  relates  to  securities  given 
for  considerations  arising  out  of  usurious  transactions. 

13  4*  14  Viet.  c.  56,  intituled,  "An  Act  to  continue 
the  Act  for  exempting  certain  bills  of  exchange  and 
promissory  notes  from  the  operation  of  the  Usury 
Laws."     The  whole. 

•  The  above  acts  our  readers  will  note  in  their  books, 
as  being  repealed  wholly  or  partially. 

By  sec.  2  of  the  act,  transactions  previous  to  the 
passing  of  the  act  (10  Aug.  1854),  are  not  to  be 
affected  by  such  repeal  By  sec.  3,  where  interest  is 
now  payable  upon  any  contract,  express  or  implied, 
for  the  payment  of  the  legal  or  current  rate  of  interest, 
or  where,  upon  any  debt  or  sum  of  money  interest  is 
now  payable  by  any  rule  of  law,  the  same  rate  of  in- 
terest shajl  be  recoverable  as  if  the  act  had  not  been 
passed.  By  sec.  4,  nothing  in  the  act  contained  shall 
extend,  or  be  construed  to  extend,  to  repeal  or  affect 
any  statute  relating  to  pawnbrokers;  but  that  all  laws 
touching  and  concerning  pawnbrokers  shall  remain  in 
full  force  and  effect  to  all  intents  and  purposes  what- 
soever, as  if  the  act  had  not  been  passed. 

NEW   STAMP  DUTIES. 

Cap.  LXXXIII. — This  is  an  act  fo.*  imposing  new 
duties  on  bills  of  exchange,  promissory  notes,  leases 
exceeding  the  term  of  thirty-five  yearn,  conveyances 
in  consideration  of  an  annual  sum,  payable  in  per- 
petuity, or  for  any  indefinite  period,  end  licenses  to 
demise  copyholds. 

Bills  of  exchange— Inland  and  Foreign. — The  du- 
ties on  bills  and  notes  are  very  much  reduced,  be- 
ginning at  Id.  for  amounts  not  exceeding  j£5.  The 
duty  is  the  same  for  inland  and  foreign  bills,  except 
where  the  latter  are  drawn  in  sets  of  three  or  more. 
The  duties  on  foreign  bills  are  to  be  denoted  by  adhe- 
sive stamps,  and  *s  such  bills  now  pay  a  duty  to  be 
denoted  by  such  adhesive  stamp,  there  will  no  longer 
be  room  for  the  frauds  which  have  lately  been  prac- 
tised of  persons  in  England  drawing  bills,  purporting 
to  have  been  drawn  in  some  foreign  country  (see 
Barker  v.  Sterne,  23  Law  Tim.  Rep.,  and  the  eases 
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cited  there).  It  should  be  stated,  that  for  the  purpose 
of  the  Stamp  Acts,  a  foreign  bill  has  always  been  con- 
sidered to  be  one  drawn  in  Great  Britain,  but  payable 
out  of  Great  Britain ;  whilst  a  bill  drawn  out  of  Eng- 
land, is  altogether  out  of  the  British  Stamp  Acts,  and 
therefore  not  liable  to  any  duty  (see  Smith  v.  Mingay, 
1  Mau.  and  Selw.  87,  recognised  in  Houldsworth  v. 
Hunter,  10  Barn,  and  Cres.  456,  and  in  Barker  v. 
Sterne,  supra).  But  by  the  new  act  it  is  provided 
(sec.  3),  that  the  duties  granted  in  respect  of  bills  of 
exchange  drawn  out  of  the  United  Kingdom,  shall 
attach  and  be  payable  upon  all  such  bills  as  shall  be. 
paid,  indorsed,  transferred,  or  otherwise  negociated 
within  the  United  Kingdom,  wheresoever  the  same 
may  be  payable,  and  such  duties  shall  be  denoted 
by  adhesive  stamps,  which  are  to  be  affixed  to 
such  bills.  By  sec.  4,  every  bill  of  exchange  which 
shall  purport  to  be  drawn  at  any  place  out  of  the 
United  Kingdom,  shall  be  deemed  to  be  a  foreign 
bill  of  exchangje,  and  shall  be  chargeable  with  stamp 
duty  accordingly,  notwithstanding  that  in  fact  the 
same  may  have  been  drawn  within  the  United  King- 
dom. By  sec.  5,  the  holder  of  a  bill  drawn  out  of  the 
United  Kingdom  is  to  affix  an  adhesive  stamp  thereon 
before  negotiating  it,  and  also  to  cancel  such  stamp 
by  writing  thereon  his  name,  or  the  name  of  his  firm, 
and  the  date  of  the  day  and  year  on  which  he  shall  so 
write  the  same,  to  the  end  that  such  stamp  shall  not 
be  again  given  for  any  other  purpose.  The  penalty 
for  not  affixing  such  stamp,  or  not  cancelling  it,  is 
£50,  and  the  party  receiving  the  bill  unstamped  or 
uncancelled  cannot  recover  thereon,  or  have  any  ad- 
vantage therefrom. 

Foreign  Bills  in  Sets. — It  has  been  stated  that  the 
duties  on  inland  and  foreign  bills  are  similar,  except 
where  the  latter  are  drawn  in  sets  of  three  or  more ; 
when  that  is  done  the  duty  is  much  less,  but  then,  by 
sec.  6,  a  penalty  of  j£100  is  incurred  by  any  person 
within  the  United  Kingdom  drawing  and  issuing  any 
bill  payable  out  of  the  United  Kingdom,  purporting  to 
be  drawn  in  a  set  who  shall  not  draw  and  issue  on 
paper  duly  stamped,  the  whole  number  of  the  set. 
And  the  person  taking  or  receiving  within  the  United 
Kingdom  any  such  bill  without  having  transferred  or 
delivered  to  him,  duly  stamped,  the  whole  set,  cannot 
recover  on  such  bill.  This  section  does  not  apply  to 
bills  drawn  abroad,  and  payable  in  the  United  King- 
dom, but  it  does  to  foreign  bills  drawn  and  payable 
abroad  if  negociated  here. 

Banker's  drafts  .within  fifteen  miles — Circulating 
beyond,  when  stamped. — By  sec.  7,  unstamped  drafts 
or  orders  on  bankers  are  not  to  be  circulated  beyond 
fifteen  miles  of  the  place  where  they  arc  made  payable, 
under  a  penalty  of  .£50.  But  by  sec.  8,  any  person 
who  shall  receive  any  such  lawfully  unstamped  drafts 
or  orders  at  any  place  within  such  fifteen  miles,  may, 
by  affixing  thereto  a  proper  adhesive  stamp,  and  can- 
celling the  same,  circulate  it  at  any  place  beyond  such 
fifteen  miles. 

Banker's  drafts  for  sums  under  Jive  pounds. — By 
sec.  9,  the  provisions  of  the  17  Geo.  3,  c.  30  (whereby, 
in  the  case  of  bills  or  notes  for  payment  of  sums 
between  £1  and  £5,  the  signature  of  the  drawer  or 
maker  must  be  attested  by  one  subscribing  witness  at 
the  least,  the  name  and  place  of  abode  of  the  person 
to  whom  or  to  whose  order  they  are  made  payable 


must  be  specified,  and  they  must  bear  date  at  or  before 
the  time  when  they  are  issued,  and  be  made  payable 
within  twenty-one  days  after  the  date),  so  far  as  they 
respectively  extend,  or  may  be  construed  to  extend  to 
any  draft  on  a  banker  for  payment  of  money  held.for 
the  use  of  the  drawer,  are  repealed.  The  7  Geo.  4, 
c.  6,  s.  1,  had  taken  banker's  notes  under  £5.  pavable 
on  demand,  out  of  the  above  statute. 

Penny  adhesive  stamps  used  for  drafts,  orders,  or 
receipts,  indiscriminately. — It  has  been  already  stated 
that  the  duty  on  a  bill  or  note  (which  includes  a  draft 
or  order  for  payment  of  money),  for  not  exceeding 
£5 ,  is  only  Id.,  which  is  the  amount  of  a  receipt 
stamp.  Sec.  10  of  the  act  provides  that  a  penny 
adhesive  stamp  for  receipts,  drafts,  or  orders,  may  be 
used  indiscriminately  for  receipts,  drafts,  or  orders, 
without  regard  to  the  special  appropriation  thereof. 

Bank  notes. — Sees.  1 1  and  12  provide  for  what  shall 
be  deemed  bank  notes  within  the  8  &  9  Vic.  c.  32, 
and  the  8  &  9  Vic.  cc.  38,  37,  regulating  the  issue  of 
bank  notes,  and  that  all  bills,  notes,  and  drafts  deemed 
bank  notes  under  the  said  acts,  shall  be  liable  to  stamp 
duties. 

Letters  acknowledging  receipt  of  bills,  Src.—By  sec. 
13,  the  exemption  formerly  given  from  receipt  stamp- 
duty  of  letters  acknowledging  the  safe  arrival  of  any 
bills  of  exchange,  promissory  notes,  or  other  securities 
for  money,  is  taken  away. 

Duplicates  of  conveyances  in  consideration  of  a  fee- 
farm  rent,  4-c— By  the  16  &  17  Vic.  c.  63,  certain 
duties  were  imposed  on  conveyances  in  consideration 
of  a  fee-farm  rent,  &c,  but  no  provision  was  made  for 
charging  duplicates  or  counterparts  with  the  reduced 
duties  granted  by  the  last  general  stamp  act,  the  13  & 
14  Vic.  c.  97,  and  the  denoting  stamp  therein  referred 
to.  This  omission  is  now  supplied  by  sec.  15  of  the  act. 
Money  and  other  distinct  consideration  in  deeds. — 
By  sec.  16,  deeds  made  for  several  valuable  considera- 
tions are  to  be  chargeable  in  respect  of  each. 

Assessment  of  duty,  %c— Denoting  stamp— Proof  of 
facts.— By  sec.  17,  the  Commissioners  of  Inland  Reve- 
nue, before  assessing  and  charging  the  duty  to  which  any 
deed  is  liable,  or  impressing  on  any  deed,  the  particular 
stamp  provided  to  denote  the  payment  of  the  full  and 
proper  duty  on  such  deed,  or  that  it  is  not  liable  to 
duty,  may  require  proof  by  affidavit  that  the  facts  upon 
which  the  duty  depends  are  truly  stated. 

Assignments  of  good-will— Indemnity. — By  sec.  19, 
the  neglect  to  set  forth  the  true  consideration  in  as- 
signments executed  on  or  before  the  15th  of  June, 
1854,  of  the  good-will  of  a  business  (under  a  prevalent 
l>elief  that  they  were  not  within  the  48  Geo.  3,  c.  149, 
imposing  penalties  for  not  setting  out  the  true  con- 
sideration), is  cured  both  as  to  the  penalties  and  as  to 
the  giving  such  deeds  in  evidence. 

Public  maps,  plans,  $c.  referred  to  in  deeds,  $c. — 
By  sec.  22,  public  maps,  plans,  surveys,  apportion- 
ments, allotments,  awards,  &c„-made  under  any  act  of 
Parliament,  and  deposited  in  any  registry,  are  not 
liable  to  duty  by  reason  of  their  being  referred  to  in 
any  deed,  &c,  if  not  endorsed  or  annexed  thereto. 

Leases  for  less  than  a  year.— By  sec.  23,  lease  for 
any  period  less  than  a  year  at  a  rent,  is  chargeablo  with 
the  same  ad  valorem  duty  as  a  lease  at  a  yearly  Tent  of 
the  same  amount  as  the  sum  reserved. 

Stamp  allowance  to  dealers.— fly  sees.  24  &  25,  an 
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allowance  is  to  be  made  to  dealers  purchasing  to  the 
extent  of  j£5  stamps  at  a  less  duty  than  Is.  for  drafts, 
bills,  and  notes,  but  no  charge  is  to  be  made  by  them 
for  paper  on  the  sale  of  bill  or  note  stamps,  where  the 
rate  ot  duty  does  not  exeed  Is. 

Unstamped  documents  evidence  in  criminal  matters. 
— Sec.  27  contains  the  important  provision,  that  every 
instrument  liable  to  stamp-duty  shall  be  admitted  in 
evidence  in  any  criminal  proceeding,  although  it  may 
not  have  the  stamp  required  by  law  impressed  thereon, 
or  affixed  thereto.  The  new  duties  commence  on  the 
1 1th  of  October  next,  but  other  provisions  of  the  act 
seem  to  be  now  in  force.  A  difficulty  has  arisen  as 
to  whether  the  act  is  to  apply  to  foreign  bills  dated 
before  the  11th  of  October,  but  payable  on  or  after 
that  day.  On  this  subject,  as  well  as  other  provisions 
of  the  act,  the  solicitor  to  the  Board  of  Inland  Revenue 
has  given  the  following  information: — 1.  All  the 
duties  contained  in  the  schedule  of  the  act  (including 
the  duties  on  foreign  bills),  take  effect  on  the  1 1th  of 
October,  1854,  and  not  before.  2.  The  new  stamp 
duties  will  apply  to  all  bills  and  notes  drawn  in  the 
United  Kingdom  on  and  after  the  11th  October,  1854, 
and  to  all  foreign  bills  drawn  out  of  the  United  King- 
dom which  shall  be  presented  for  payment,  paid,  in- 
dorsed, transferred,  or  negotiated  in  the  United  King- 
dom, on  or  after  the  11th  October,  1854,  without 
regard  to  the  date  of  such  foreign  bills,  or  the  time 
when  they  were  drawn.  The  proviso  in  sec.  1  does 
not  apply  to  the  last-mentioned  foreign  bills,  and  it 
was  not  intended  that  it  should  do  so-  3.  Sec.  6 
applies  to  foreign  bills  drawn  and  payable  abroad,  if 
negociated  in  this  Kingdom,  as  well  as  to  foreign  bills 
drawn  in  this  kingdom,  payable  abroad,  such  bills 
respectively  purporting  to  be  drawn  in  sets;  but  it 
does  not  apply  to  bills  drawn  abroad  and  payable  here. 
The  effect  of  this  section  in  regard  to  all  the  bills  to 
which  it  applies,  is  to  prohibit  the  negotiation  of  one 
part  of  a  bill  unless  all  the  parts  are  duly  stamped  and 
transferred.  4.  The  object  to  be  effected  by  the  writing 
of  the  name  and  date  on  the  stamp  is  (as  expressed  in 
the  act)  to  cancel  it,  and  the  Board  think  it  will  be  a 
sufficient  compliance  with  the  law  if  this  be  done  by  a 
clerk. 

INCOMB-TAX— LIPK  ASSURANCE. 

Cap.  XL.— This  act  continues  until  the  5th  of  July, 
1855,  the  16  &  17  Vic.  c.  91,  whereby  an  abatement 
was  permitted  in  the  income-tax,  in  respect  of  in- 
surances on  lives.  It  is  applicable  to  the  rate  or  duty 
of  Is.  2d.  in  the  pound,  granted  by  the  17  &  18  Vic. 
c.  24,  stated  anti,  p.  134. 

REMOVAL  OF  PRI80NBR8   IN   CUSTODY. 

Cap.  CXV.— This  act  has  been  passed  to  remove 
certain  doubts  which  existed  as  to  the  legality  of 
removing  prisoners  confined  for  debt,  and  contempt 
of  court,  from  separate  prisons,  not  being  gaols  within 
the  meaning  of  the  several  acts  for  regulating  gaols 
and  houses  of  correction,  and  the  better  ordering  of 
prisons  to  such  last-mentioned  gaols  and  houses  of 
correction,  and  to  enlarge  the  powers  given  by  law  for 
the  removal  of  prisoners  in  custody,  and  make  them 
more  generally  applicable.  Accordingly,  for  this  pur- 
pose, it  is  enacted  by  sec.  1,  that  where  the  common 
gaol  of  a  county  shall  be  adapted  for  debtors,  as  a 


class  of  prisoners  to  be  confined  therein,  it  shall  be 
lawful  for  the  sheriff,  or  other  person,  haying  custody 
of  such  debtors,  to  remove  from  the  gaol  where  they 
may  be  confined  to  such  common  county  gaol  any 
such  prisoners  for  debt,  and  such  common  gaol  shall 
be  deemed  the  legal  place  of  eustody  for  such  debtors, 
and  no  such  removal  shall  be  deemed  or  taken  to  be 
an  escape.  But  by  sec.  2,  no  such  removal  of  debtor-  * 
prisoners  shall  take  place,  until  one  of  the  inspectors 
of  prisons  shall  have  certified  in  a  form  given  in  the 
schedule  to  the  act,  that  the  portion  of  the  building 
appropriated  for  debtors  is  in  a  fit  and  proper  state 
for  the  reception  of  such  prisoners,  or  until  one  of  the 
principal  Secretaries  of  State  shall,  by  warrant,  direct 
or  authorise  such  removal.  Sec.  3  enacts,  that  it  shall 
be  lawful  for  the  sheriff  "to  send  to  and  confine  in 
such  common  gaol  all  future  prisoners  for  debt,  or 
for  contempt  of  court,  which  common  gaol  shall  be 
deemed  the  legal  place  for  their  confinement,  any 
local  act  or  usage  to  the  contrary  notwithstanding/' 
Sec.  4  provides,  that  where  the  keeper  or  governor  of 
the  common  gaol  is  appointed  by  ether  authority  than 
that  of  the  sheriff  (as  where  he  is  appointed  by  jus- 
tices at  quarter-sessions),  it  shall  be  lawful  for  such 
keeper  or  governor  "  to  give  security,  by  bond  or 
otherwise,  to  the  sheriff,  for  the  time  being,  for  the 
safe  keeping  of  all  such  debtors  as  may  be  placed  in 
his  custody."  Sec.  5  declares,  that,  except  in  the  par- 
ticulars above  specified,  nothing  in  this  act  contained 
"  shall  tend  to  relieve  the  sheriff  of  any  county  from 
the  duty  of  keeping  the  common  gaol"  in  the  same 
manner  as  is  now  by  law  required  of  him."  By  sees. 
6  and  7,  the  powers  at  present  in  existence  for  the 
disposing  of  unnecessary  prisons  are  to  be  continued  to 
be  exercised  and  applied,  and  not  to  be  considered  as 
disturbed ;  and  allowances  are  to  be  made  to  keepers 
of  gaols  superseded  by  this  act. 

BANKRUPTCY  ACT. 

Cap.  CXIX.— -We  have  noticed  some  of  the  pro* 
visions  of  this  act  in  another  part  of  this  Number 
{ante*,  pp.  137—139),  especially  those  relating  to  the 
eventual  reduction  of  the  commissioners  and  registrars 
in  country  district  courts  to  one  for  eaeh  court  (ante\ 
p.  137),  the  remuneration  of  official  assigneeea  (anti, 
p.  138),  regulation  of  messengers  (ante,  p.  138),  and 
alterations  in  fees  (cmtt,  p.  138 — 140).  The  other 
provisions  of  the  act  we  propose  to  notice  in  this  place. 
They  are  chiefly  as  follows :— The  filing  of  declarations 
of  insolvency  with  the  registrars  in  the  country ;  the 
requiring  a  trader  petitioning  against  himself  to  have 
£\50  of  available  estate,  instead  of  what  would  pay  5s. 
in  the  pound,  as  heretofore  required ;  extending  time 
for  disputing  an  adjudication,  from  twenty-one  days  to 
two  months ;  allowing  a  bankrupt,  as  in  insolvency, 
excepted  articles  to  the  value  of  j£20,  and  permitting 
his  furniture  to  remain  unsold,  so  as  to  enable  him  to 
have  same  in  lien  of  a  money  allowance,  on  his  estate 
paying  a  certain  dividend. 

Filing  declarations  of  insolvency  with  registrars.— 
By  sec.  16  of  the  new  act  (the  17  &  18  Vic.  e.  119), 
every  declaration  of  insolvency  shall.  In  lien  of  being 
filed  in  the  office  of  the  chief  registrar,  be  filed  in  the 
court  within  the  district  whereof  the  trader  filing  the 
same  shall  have  resided  or  carried  on  business  for  six 
calendar  months  next  preceding  the  time  of  the  filing 
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thereof)  and  the  same  shall  be  filed,  in  the  case  of  the 
London  district,  in  the  office  of  the  chief  registrar;  and 
in  the  case  of  the  country  districts,  with  the  respective 
registrars  thereof.  By  sec  17,  the  filing  of  the  declara- 
tion of  insolvency  with  the  registrar  of  a  country  dis- 
trict, is  to  have  the  same  effect  as  the  filing  at  the 
office  of  the  chief  registrar  formerly  had.  By  sec.  18, 
the  registrars  in  the  country  are  to  transmit  by  post, 
copies  of  such  declarations  filed  with  them  to  the  chief 
registrar,  who  is  to  enter  the  same  in  a  proper  book. 
By  see.  19,  a  copy  of  a  declaration  of  insolvency,  cer- 
tified by  the  country  registrar  as  a  true  copy,  is  to  be 
received  in  evidence. 

Trader  petitioning  to  show  £\50  assets.— By  sec.  20 
of  the  act,  the  93rd  section  of  the  Consolidation  Act, 
1849  is  repealed,  and  any  trader  liable  to  become 
bankrupt,  may  petition  for  adjudication  of  bankruptcy 
against  himself;  but,  unless  he  shall  forthwith,  after 
filing  his  petition,. and  before  adjudication  of  bank- 
ruptcy thereunder,  make  it  appear  to  the  satisfaction 
of  the  court  that  his  available  estate  is  sufficient  to 
produce  the  sum  of  £160  at  the  least  (in  lieu  of  the 
6s.  in  the  pound  formerly  required),  bis  petition  shall 
be  dismissed,  and  no  further  petition  shall  be  filed  by 
him  in  the  same  district  without  the  leave  of  the  court 
first  obtained,  and  the  adjudication  on  any  further 
petition  shall  be  subject  to  the  like  condition  as  afore- 
said, as  to  his  available  estate. 

Form  qf  petition  of  trader.— By  see.  21,  the  form  of 
petition  for  adjudication  of  bankruptcy,  presented  by 
a  trader  himself,  which  is  specified  in  the  schedule  (O.) 
to  the  Consolidation  Act,  1849  annexed,  shall  be  al- 
tered by  the  words  "produce  the  sum  of  £150  at  the 
least"  being  inserted  therein,  in  lieu  of  the  words 
*  pay  hia  creditors  at  least  6s.  in  the  pound." 

^  Proof  of  assets  to  the  amount  of  jT160  to  be  suffi- 
cient.— By  sec.  22,  proof  by  a  trader,  petitioning  as 
aforesaid,  of  the  sufficiency  of  bis  available  estate  to 
the  extent  required  by  this  act  shall  have  the  same 
force  and  effect,  to  all  intents,  and  for  all  the  purposes 
of  the  Bankrupt  Law  Consolidation  Act,  1849,  as 
proof  by  him  of  the  sufficiency  of  his  available  estate 
to  the  extent  required  by  that  act  would  now  have  for 
the  same  purposes. 

Extension  of  time  for  disputing  adjudication. — By 
sec.  24.  of  the  act,  the  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849,  numbered  CCXXXIIL,  limit- 
ing the  time  within  which  a  person  adjudged  bankrupt 
may  dispute  the  adjudication,  shall,  in  the  case  of 
every  person  who  shall  be  adjudged  bankrupt,  on  or 
after  the  1st  of  September,  1854,  be  construed  and 
acted  upon  for  all  purposes  whatsoever,  as  if  the  words 
"  two  calendar  months"  were  therein  inserted,  in  lieu 
of  the  words  "twenty-one  days."  This  provision  ap- 
plies to  the  case  of  an  advertised  adjudication,  and  to 
the  case  of  a  bankrupt  being  within  the  United  King- 
dom, at  the  time  of  the  adjudication. 

Excepted  articles  to  be  allowed  to  a  bankrupt.— By 
sec.  26,  every  person  adjudged  bankrupt  shall  be  en- 
titled to  retain,  for  the  use  of  himself  and  his  family, 
under  the  name  of  excepted  articles,  such  articles  of 
household  furniture,  and  tools,  implements  of  trade, 
and  other  like  necessaries  as  he  shall  specify  and  select, 
not  exceeding  in  the  whole  the  value  of  j£20 ;  and 
such  excepted  articles  shall  not  be  subject  to  be  sold 
or  disposed  of  in  the  bankruptcy,  or  to  be  taken  in 


execution  at  the  suit  of  any  creditor  entitled  to  prove 
under  the  bankruptcy ;  and  in  all  cases  there  shall  be 
filed  with  the  proceedings  in  the  court  an  inventory  of 
such  excepted  articles,  with  a  valuation  of  the  same 
respectively,  with  a  certificate  signed  by  the  appraiser, 
or  other  person  making  such  valuation  attesting  the 
truth  thereof,  and  stating  when  and  where  such  arti- 
cles were  seen  and  valued;  and  the  reasonable  expenses 
and  charges  of  and  for  such  valuation,  whjn  taxed, 
shall  be  paid  by  the  official  assignee  out  of  the  proceeds 
of  the  estate  of  the  bankrupt,  under  the  order  of  the 
commissioner. 

An  inventory  and  valuation  of  the  remainder  of  the 
bankrupt*  s  household  furniture,  Sfc.  to  be  made,  which 
shall  not  be  sold  without  the  order  of  a  commissioner. 
— By  sec.  26,  except  where  the  court  shall  otherwise 
order,  an  inventory  and  valuation  of  the  remainder  of 
the  bankrupt's  household  furniture,  tools,  and  imple- 
ments of  trade  shall  be.  made  and  delivered  to  the 
official  assignee;  and  where  the  bankrupt  shall,  by 
writing  under  his  hand,  request  the  assignees  not  to 
dispose  of  the  same,  such  household  furniture,  tools, 
or  implements  of  trade  shall  not  be  disposed  of  by  the 
assignees  without  previous  order  of  the  commissioner ; 
and  the  commissioner  may,  upon  the  application  of 
the  bankrupt,  postpone  the  removal  and  sale  of  the 
same  for  such  time  as  the  commissioner,  in  the  exer- 
cise of  bis  discretion,  shall  think  fit,  having  regard  to 
the  probable  value  of  the  other  property  of  the  bank- 
rupt, and  be  may  permit  and  suffer  the  same  to  remain 
in  the  use  and  occupation  of  the  bankrupt,  upon  such 
terms  and  conditions  and  with  such  security  as  to  the 
commissioner  may  seem  proper,  so  as  to  protect  the 
same  from  being  made  liable  to  or  sold  for  the  pay- 
ment of  any  rent,  rates,  or  taxes  which  might  become 
due  thereafter  for  or  on  account  of  any  house  or 
premises  wherein  such  property  may  be  placed,  and 
from  being  made  liable  to  be  sold  far  the  payment  of 
any  debt,  claim,  or  demand  whatsoever  by  reason  of 
being  in  the  possession  and  occupation  of  tjie  bank- 
rupt ;  and  the  commissioner  may,  at  any  time  when 
he  shall  think  it  necessary  so  to  do,  order  the  same  to 
be  taken  by  the  messenger  or  assignee,  and  to  be  sold 
for  the  benefit  of  the  creditors. 

If  the  bankrupt  shall  be  entitled  to  any  allowance, 
his  household  furniture,  $c.  to  be  taken  in  lieu  of 
money. — By  sec.  27,  •  if  the  other  estate  and  effects  of 
the  bankrupt  shall  in  the  due  administration  thereof 
pay  to  the  creditors  such  an  amount  of  dividend  aa 
shall  entitle  the  bankrupt  to  an  allowance  in  money, 
and  the  household  furniture,  tools,  and  implements  of 
trade  so  contained  in  the  last-mentioned  inventory 
and  valuation  shall  not  have  been  sold,  the  bankrupt 
shall  accept  the  same  at  the  valuation  so  originally 
put  upon  the  same,  or  a  sufficient  portion  thereof,  to 
be  selected  by  him,  with  the  approbation  of  the  aa- 
signees,  as  and  for  his  allowance  instead  of  money ; 
and  such  articles  of  household  furniture,  tools,  and 
implements  of  trade  so  accepted  shall  be  delivered  to 
him,  and  shall  thereupon,  without  any  deed  of  assign* 
ment,  revest  in  the  bankrupt  as  bis  own  property,  and 
the  official  assignee  shall  sell  for  the  benefit  of  the 
creditors  such  portions  of  such  articles  as  the  bankrupt 
shall  not  be  entitled  to  retain,  and  such  deduction 
may  be  made  from  his  allowance  for  any  diminution  in 
value  in  such  articles  occasioned  by  his  having  con- 
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tinued  to  uic  them  since  the  bankruptcy  as  the  com- 
missioner may  think  reasonable  (to  be  either  paid  by 
the  bankrupt  in  money  or  the  amount  thereof  in  value 
retained  in  goods). 

New  rules  and  orders. — By  sec.  15,  the  8th  sec.  of 
the  Consolidation  Act,  1849,  is  repealed,  but  not  so 
as  to  invalidate  any  rule  or  order  already  made  there- 
under, and  power  is  given  to  make  new  rules  or  orders 
for  regulating  the  practice,  the  duties  of  the  officers, 
the  fees  and  costs  of  solicitors,  messengers,  ushers, 
auctioneers  (see  ante,  p.  131),  appraisers,  brokers, 
valuers,  and  accountants  employed  by  assignees, 
messengers,  and  bankrupts,  and  for  the  taxation 
thereof  respectively. 

ADMIRALTY   COURT — TAKING  OATHS  —  EXAMIN- 
ING WITNESSES,   &C 

Cap.  LXXVIIL— This  bill  empowers  (see.  3)  the 
judge  of  the  Court  of  Admiralty  to  appoint  any  person 
practising  as  a  proctor,  solicitor,  or  notary  public,  to 
be  a  commissioner,  to  administer  oaths,  and  take  de- 
clarations, affirmations,  and  attestations  in  any  matter, 
suit,  or  proceeding  in  the  Court  of  Admiralty,  and  to 
be  entitled  to  a  fee  of  Is.  6d.  for  each  oath,  &c.  The 
atyle  of  the  persons  so  appointed  is  "  Commissioners 
to  Administer  Oaths  in  Admiralty."  The  appointment 
is  to  have  a  £\  stamp  (sec.  4),  and  it  is  not  to  be 
necessary  to  publish  it  in  the  London  Gazette.  By 
sees.  5  &  6,  a  commission  is  not  to  be  necessary  to 
take  the  personal  answers  of  any  party  in  any  suit,  &c. 
in  the  said  Court  of  Admiralty,  nor  for  the  examination 
of  any  witnesses :  and  an  examiner  appointed  by  any 
order  of  the  court  is  to  have  the  same  power  of  ad- 
ministering oaths  as  commissioners  formerly  had 
under  commissions  issued  by  the  court  for  the  ex- 
amination of  witnesses.  By  sec.  7,  all  answers,  ex- 
aminations, affidavits,  depositions  on  oath,  decla- 
rations, affirmations,  and  attestations  in  or  relating  to 
any  matter,  suit,  or  proceeding  in  the  said  Court  of 
Admiralty  may  be  sworn'  and  taken  in  England  and 
Wales  before  any  such  commissioner  appointed  as 
aforesaid,  or  before  any  magistrate  or  justice  of  the 
peace,  or  before  any  commissioner  to  administer  oaths 
in  Chancery.  Sec.  8  provides  for  the  taking  of  the 
same  matters  out  of  England  and  Wales.  Sees.  9  and 
10  relate  to  penalties  for  false  swearing,  and  sees.  11 
and  12  relate  to  the  appointment  of  persons  under 
special  circumstances  to  administer  oaths,  &c.  By 
sec.  13,  in  all  esses  in  which  a  party  has  a  cause  or 
right  of  action  in  the  said  Admiralty  Court  against  any 
ship  or  freight,  goods,  or  other  effects,  it  shall  not  be 
necessary  to  the  institution  of  the  suit  that  such  per- 
son should  sue  out  a  warrant  for  the  arrest  thereof, 
but  he  may  proceed  by  way  of  monition,  citing  the 
owner  or  owners  of  such  ship,  freight,  goods,  or  other 
effects  to  appear  and  defend  the  suit,  and,  upon  satis- 
factory proof  being  given  that  the  said  monition  has 
been  personally  served  upon  such  owner  or  owners, 
the  said  court  may  proceed  to  hear  and  determine  the 
suit.  The  other  actions  relate  to  the  fees  of  the  court, 
and  stamps.  By  sec.  23,  except  where  otherwise  pro- 
vided, the  act  is  lo  apply  to  all  instance,  prize,  and 
other  matters,  suits,  ana  proceedings  of  which  the  said 
Court  of  Admiralty  may  legally  take  cognizance. 

ADMINISTRATION  OF  ASSETS— MORTGAGES. 

Cap.  CXIIL— This  act  has  been  passed  for  the 


purpose  of  abrogating  the  rule  of  equity  that  the  heir- 
at-law  or  devisee  of  a  mortgagor  was  entitled  to  have 
the  mortgage  debt  discharged  out  of  the  personal 
assets  of  the  mortgagor,  which  rule  was  itself  founded 
on  the  more  general  rule  of  equity  that  the  personal 
estate  of  a  testator  is,  in  all  cases,  the  primary  fund 
for  the  payment  of  his  personal  debts,  unless  he,  by 
express  words  or  manifest  intention,  exempt  it.  (Wal- 
ker v.  Jackson,  2  Atk.  624;  Haslewood  v.  Pope,  3 
P.  Will.  324;  Burt.  Comp.  pi.  1470).  By  the  new 
act,  it  is  provided  that  when  any  person  shall,  after 
the  31st  December,  1854,  die  seised  of,  or  entitled  to 
any  estate  or  interest  in  land  or  other  hereditaments 
which  is  at  the  time  of  his  death^  charced  with  the 
payment  of  any  sum  of  money  by  "way  of  mortgage, 
and  such  person  shall  not,  by  bis  will  or  deed,  or  other 
document,  have  signified  any  contrary  or  other  inten- 
tion, the  heir  or  devisee  shall  not  be  entitled  to  have 
the  mortgage  debt  discharged  or  satisfied  out  of  the 
personal  estate,  or  any  other  real  estate  of  such  per- 
son ;  but  the  land  or  hereditaments  so  charged  shall, 
as  between  the  different  persons  claiming  through  or 
under  the  deceased  person,  be  primarily  liable  to  the 
payment  of  all  mortgage  debts  with  which  the  same 
shall  be  charged,  every  part  thereof,  according  to  its 
value,  bearing  a  proportionate  part  of  the  mortgage 
debts  charged  on  the  whole  thereof;  but  nothing  in 
the  act  is  to  affect  or  diminish  any  right  of  the  mort- 
gagee of  such  land  or  hereditaments  to  obtain  full 
payment  or  satisfaction  of  his  mortgage  debt,  either 
out  of  the  personal  esttte  of  the  person  so  dying  as 
aforesaid,  or  otherwise;  neither  are  the  rights  of  any 
person  claiming  under  a  will,  deed,  or  document 
already  made,  or  to  be  made  before  the  1st  of 
January  next,  to  be  affected  by  the  act.  By  sec.  2 
the  act  is  not  to  extend  to  Scotland. 

IMPOUNDING  ANIMAL8 — DOGS   FOR  DRAUGHT. 

Cap.  LX.«— This  is  an  act  having  two  distinct  ob- 
jects— namely,  first,  to  amend  the  12  &  13  Vic.  c  92, 
enabling  persons,  who,  having  impounded  animals, 
have  supplied  tbem  with  food,  to  recover  the  value  of 
such  food,  secondly,  to  prevent  the  use  of  dogs  for 
the  purpose  of  draught,  in  parts  beyond  the  metro- 
politan district,  to  which,  formerly,  the  prohibition  was 
confined.  Sec.  1,  recites  the  5  &  6  Will.  4,  c.  59,  and 
that  it  had  been  repealed  by  the  12  &  13  Vic.  c.  92, 
and  that  by  the  last-mentioned  statute,  any  person  im- 
pounding or  confining  animals  was  required  to  provide 
and  supply  during  such  confinement  a  sufficient  quan- 
tity of  food  and  water  for  such  animal,  and,  in  default 
of  so  doing,  was  to  forfeit  and  pay  a  penalty  of  20s., 
and  power  was  given  (in  case  of  neglect  to  supply 
such  food  and  water)  to  any  person  to  supply  the 
same,  the  costs  to  be  paid  by  the  owner  of  such  animal, 
before  its  removal,  to  the  person  who  had  attended  to 
the  necessities  of  such  animal.  "The  method  of  reco- 
vering the  costs  of  such  food  and  attendance,  was  the 
same  as  that  of  recovering  penalties  under  the  6  &  6 
Will.  4,  c.  59,  viz.,  before  any  one  justice  of  the  peace 
within  whose  jurisdiction  such  cattle  or  animal  should 
have  been  so  impounded  and  supplied  with  food.  The 
act,  after  further  reciting  that  it  is  doubtful,  whether 
the  12  &  13  Vic.  c.  92,  gives  any  remedy  to  the  person 
impounding  for  the  recovery  of  the  cost  of  such  food 
and  water  provided  for  any  animal,  and  that  no  power 
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it  given  to  tell  the  animal,  though  full  powers  for  those 
purposes  were  given  by  the  5  &  6  Will.  4,  c.5  9. 
To  remedy  this  omission,  the  statute  enacts  (sec.  1), 
that  all  persons  who  have  impounded  animals,  and 
provided  them  with  food  and  water  since  the  passing 
of  the  12  &  13  Vic.  c.  92,  or  who  may  hereafter  do  so, 
shall  and  may  recover  from  the  owner  of  such  animal, 
not  exceeding  double  the  value  jf  the  food  and  water 
so  already  or  hereafter  to  be  supplied  to  such  animal, 
in  like  manner  as  is  provided  for  the  recovery  of  penal- 
ties, under  the' last-mentioned  act;  and  if  he  shall  so 
think  fit,  instead  of  proceeding  to  recover  the  value 
thereof  as  last  aforesaid,  after  the  expiration  of  seven 
clear  days  from  the  time  of  impounding  such  animal^ 
he  is  empowered  to  sell  the  same  openly  at  any  public 
market  (after  having  given  three  days'  public  printed 
notice  thereof),  for  the  most  money  that  can  be  got 
for  the  same,  and  to  reimburse  himself  the  costs  of 
such  food  and  expenses  of  sale,  rendering  the  surplus 
(if  any)  to  the  owner  of  such  animal.  By  sec.  2,  the 
prohibition  of  the  use  of  dogs  for  the  purposes  of 
draught,  confined  to  the  metropolitan  district  by  2  &  3 
Vie.  c.  47,  is  from  and  after  the  15th  of  January,  1855, 
extended  to  all  parts  of  the  United  Kingdom. 

LOCAL  BOARDS    OF   HBALTH,  AND   REPAIRS    OF 
HIGHWAYS. 

Cap.  LXIX.— This  act,  to  indemnify  local  boards 
of  health,  as  regards  raiting  for  the  repair  of  highways, 
removes  the- doubts  whch  nad  arisen  under  the  Public 
Health.  Act,  1848,  whether  the  money  required  for  the 
repair  of  highways  in  districts  under  that  act,  should 
be  raised  by  highway-rates  or  general*  district-rates,  by 
declaring  either  course  legal,  and  indemnifies  local 
boards  of  health  who  have  repaired  highways  out  of 
rates,  the  legal  application  of  which  to  the  purposes  of 
such  repair  has  been,  or  is  doubtful.  It  provides,  that 
highway-rates,  made  before  the  passing  of  the  act  by 
any  local  board  of  health,  so  far  as  it  has  not  been 
levied,  collected,  and  applied  before  the  passing  of  the 
act,  may  be  levied,  collected,  and  applied  wholly,  or 
in  part,  or  towards  the  defraying  of  any  expenses  in 
relation  to  the  highways  within  the  limits  of  the  dis- 
trict of  such  local  board. 

BOROUGH-RATES. 

Cap.  LXXI. — This  act  recites  that,  as  there  are 
divers  boroughs  not  within  the  Municipal  Corporations' 
Act,  in  which,  borough-rates  in  the  nature  of  county- 
rates,  have  been  made  under  acts  repealed  by  15  &  16 
Vic.  c.  81  (the  County  Rates'  Act),  which  boroughs 
have  not  as  many  as  Bve  justices  of  the  peace  (the 
minimum  number  prescribed  by  the  last-mentioned 
act,  as  necessary  to  prepare  a  basis  or  standard  for  the 
assessing  of  county  rates) :  and,  as  doubts  have  arisen, 
whether,  since,  the  passing  of  the  act  of  the  15  &  16 
Tie.  c.  81,  a  rate  in  the  nature  of  a  county-rate,  can 
be  made  in  such  boroughs  by  reason  of  the  want  of 
a  sufficient  number  of  justices,  the  act — in  order  to 
remove  such  doubts,  and  to  amend  the  law  in  respect 
to  the  making  of  auch  rates  in  the  said  boroughs— 
enacts,  that  it  shall  be  lawful  for  the  justices  of  the 
peace  of  any  such  borough,  not  being  within  the  pro- 
visions of  the  Municipal  Corporations9  Act,  and  not 
being  liable  to  contribute  to  any  county-rate,  to  make 
and  levy  within  their  borough,  a  borough-rate  in  the 


nature  of  a  county-rate,  for  defraying  any  expenses  in- 
curred before  the  passing  of  the  act,  and  which  may 
thereafter  be  incurred,  for  all  or  any  of  the  purposes 
defined  in  the  Municipal  Corporations9  Act,  1835,  as 
purposes  for  which  a  borough-rate  may  be  levied ;  but 
they  shall  not  have  power  to  hear  any  appeal  against 
such  a  rate.  An  appeal  is  given  by  this  statute  to  any 
person  aggrieved  by  any  such  rate,  to  be  heard  and 
determined  by  the  recorder  of  such  borough,  or,  in 
case  there  is  no  recorder,  by  the  justices  at  the  next 
court  of  quarter  sessions  of  the  county  within  which 
such  borough  is  situate,  or  whereunto  it  is  adjacent. 
All  sums  of  money  levied  in  pursuance  of  such  borough- 
rate  are  to  be  paid  over  to  the  treasurer  of  the  borough 
for  the  time  being,  to  be  applied  by  him  to  the  pur- 
poses for  which  the  same  are  applicable. 


NEW  COMMON  LAW  PRACTICE. 


The  New  Act  (17  &  18  Vic.  c.  125),  called  "The 
Common  Law  Procedure  Act,  1854,"  has  introduced 
many  most  important  alterations  into  Common  Law 
Practice,    especially    in    the    following   matters: — 

1.  Trials  of  facts  by  the  judges  instead  of  a  iury; 

2.  Two  nisi  prius  courts  sitting  simultaneously  in 
town,  and  courts  sitting  in  term  or  vacation,  either  in 
banco,  or  for  trial  or  issues;  3.  The  compulsory 
adoption  and  regulation  of  references  and  awards ; 
4.  Allowance  of  a  second  speech  at  trial;  5.  Power  to 
adjourn  trial ;  6.  Allowing  witness  objecting  to  oath  to 
make  declaration  ;  7.  Party  to  be  allowed  to  discredit 
his  own  witness ;  previous  contradictory  statements  by 
witnesses  to  be  admissible,  as  also  that  convictions  for 
offences,  that  attesting  witness  not  necessary  to  be 
called,  and  comparison  of  disputed  writing  allowed ; 

8.  Allowing  unstamped  documents  to  be  used  at  trial ; 

9.  Error  on  special  case;  10.  Appeal  on  refusal  of 
new  trial;  11.  Affidavits  on  new  matter ;  12.  Exami- 
tion  of  witnesses  on  motions  and  summonses;  13. 
Discovery  of  documents  and  matters  of  fact;  14.  In- 
spection of  premises ;  15.  Discovery  -and  recovery  of 
debts,  &c,  owing  to  judgment  debtor ;  16.  Mandamus 
to  fulfil  any  duty,  and  facilitating  prerogative  manda- 
mus; 17.  Specific  delivery  of  chattels;  18.  Writ  of 
injunction  against  breach  of  contract,  &c. ;  19.  Allow- 
ing equitable  defences  to  be  pleaded ;  20.  Allowing 
action  to  proceed  for  lost  bill,  &c,  on  indemnity;  21. 
Exercising  powers  of  equity  courts,  under  shipowners9 
acts;  22.  Execution  to  fix  bail  in  action;  23.  Exe- 
cution against  executors  on  judgment  of  assets  m/u- 
two:  24.  Defendant  compelling  continuance  or  aban- 
donment of  action  in  case  of  death ;  25.  Security  for 
costs  in  second  ejectment ;  25.  Renewal  of  writs  of 
execution;  26.  Allowance  of  amendments;  27.  Ap- 
plying provisions  to  Palatine  Courts,  and  the  Court  of 
Queen's  Bench  to  be  court  of  appeal  therefrom.  The 
proceeding  is  but  an  indication  of  the  general  matters 
to  which  the  act  applies,  with  a  view  to  aid  the  reader 
to  ascertain  the  extent  of  its  provisions.  It  will  easily 
be  understood  that  the  act  will  effect  a  very  great 
alteration  in  common  law  practice,  and  it  really  ap- 
pears to  nit,  that  a  very  complicated  system  of  practice 
will  be  the  result.  We  hope,  however,  it  may  be  found 
to  operate  well  in  practice,  though  my  opinion  on 
that  at  present  must  necessarily  be  premature. 
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It  ii  obvious  that  the  act  must  be  "  got  up"  by  both 
practitioners  and  students,  and  we  fear  the  task  .will 
not  be  found  a  rery  easy  one.  We  have  had  some 
little  difficulty  in  fixing  upon  a  plan  in  which  to  con- 
vey to  our  readers  the  best  notion  of  the  contents  of 
the  act  in  the  smallest  space,  and  the  most  intelligible 
form.  We  consider  it  quite  useless,  until  the  practice 
becomes  a  little  settled  by  judicial  interpretation,  to 
give  any  criticisms  on  its  provisions,  and  for  the  pre- 
sent it  would  be  useless  to  attempt  to  incorporate  the 
new  enactments  with  the  old  practice,  though,  when 
time  has  been  given  for  fully  understanding  the  scope 
of  the' enactments,  we  shall  certainly  do  so.  For  the 
present  we  have  contented  ourselves  with  presenting 
the  enactments,  almost  in  the  same  order  as  they 
stand  in  the  act,  in  a  condensed,  and,  as  we  hope,  it 
will  be  found,  in  an  intelligible  form.  At  any  rate,  we 
are  satisfied  that  our  labours  will  be  of  assistance  to 
both  the  practitioner  and  the  student,  in  the  endeavour 
to  comprehend  the  many  and  technical  provisions  of 
the  act. 

Before  giving  the  enactments,  we  venture  again  to 
call  attention  in  a  more  extended  form  than  above,  to 
some  of  the  provisions  of  the  act*  and  we  do  not  fear 
that  our  readers  will  object  to  the  repetition  which 
will  in  some  degree  be  found  to  exist.  We  may  ob- 
serve, then,  that  by  sec.  1,  the  trial  by  jury  may  be 
dispensed  with,  and  the  decision  of  any  issue  of  fact 
left  to  the  court,  or  the  presiding  judge,  wherever  the 
parties  consent,  provided  this  is  ratified  by  a  judge's 
order,  or  rule  of  the  court,  or  by  some  general  rules  to 
be  made  under  the  act.  Two  nisi  priu$  sittings  may 
(sec.  2)  be  held  in  London  or  Middlesex,  for  any  of  the 
courts,  by  different  judges,  at  the  same  time,  so  that 
the  lists  of  causes,  as  at  the  assizes  may  be  proceeded 
with  in  two  courts  at  once ;  and  by  sec.  95,  the  dis- 
tinction between  term  and  vacation  is  for  the  most  part 
put  an  end  to,  as  sittings  may  be  appointed  and  held 
either  in  banco,  or  at  ntsiprius,  at  any  time,  except  in 
the  holiday  time  of  the  long  vacation.  By  sees.  3  to  1 7 
of  the  statute,  very  great  changes  are  effected  in  the 
law  and  practice  of  arbitration;  absolute  power  being 
given  to  a  judge,  or  the  court,  before  trial — on  being 
satisfied  that  a  matter  in  dispute  consists  wholly  of 
matters  of  account— either  to  decide  the  matter  sum- 
marily, or  to  refer  it  to  arbitration,  reserving  any 
special  point  of  law,  or  question  of  fact,  for  the  court, 
or  a  jury ;  and,  generally,  powers  are  given  to  arbitra- 
tors to  state  a  special  ease.  The  presiding  judge  is 
also  (sec.' 6)  empowered,  at  the  trial  of  any  case  in- 
volving matters  of  account,  to  refer  the  same  to  an 
arbitrator,  an  officer  of  the  court,  or  a  county  court 
judge.  Awards  are  only  to  be  set  aside  (sec.  10)  by 
application  within  the  first  seven  days  of  term,  and 
either  of  the  parties  to  an  agreement  to  refer,  is  em- 
powered (sec.  11)  to  stay  the  proceedings  in  an  action 
commenced  in  breach  of  the  agreement  Some  useful 
provisions  (sees.  12—15)  are  also  made  for  the  com- 
pulsory appointment  of  un  arbitrator  or  umpire,  &c, 
in  case  of  default  or  omission.  By  sec.  48,  any  person 
who,  in  any  proceeding  which  may  be  made  by  affida- 
vits, refuses  to  make  an  affidavit,  may  be  compelled 
to  appear  and  be  examined  as  a  witness,  either  before 
the  court,  or  before  a  master  of  the  court.  By  sec.  51, 
a  defendant  may,  in  support  of  his  plea,  deliver  written 
interrogatories  to  a  plaintiff  requiring  discovery,  which 


the  plaintiff  must  answer,  as  an  old  chancery  de- 
fendant was  bound  to  answer  a  bill ;  so  the  plaintiff 
may  deliver  interrogatories  with  his  declarations,  or 
either  party,  at  any  subsequent  time,  by  leave. 

The  provisions  in  sees.  28  and  29,  for  the  reception 
in  evidence  of  unstamped  or  insufficiently  stamped 
documents,  upon  payment  to  the  officer  of  the  court 
of  the  whole  or  the  deficiency  of  the  stamp  duty,  and 
the  penalty  required  by  other  statutes,  with  an  addi- 
tional penalty  of  £1,  will  be  found  most  salutary  in 
practice.  Probably,  also,  the  provisions  in  sees.  60— 
67,  by  which  a  party  against  whom  judgment  has  been 
obtained,  may  be  examined  as  to  any  debts  being  dne 
to  him,  and  be  compelled  to  produce  his  books,  and 
on  which  proceedings  may  be  taken  against  the  debtor 
to  the  judgment-debtor,  will  be  found  useful  in  some 
few  instances. 

The  most  remarkable  provisions  of  the  act,  however, 
are  those  relating  to  mandamus  and  injunction,  and 
the  jurisdiction  over  equitable  claims  and  defences. 
Thus  sec.  68  gives  the  plaintiff  a  right  in  any  action 
where  he  claims  a  fulfilment  of  a  duty  to  demand  a 
writ  of  mandamus,  such  claim  being  beard  and  deter- 
mined in  the  same  manner  as  the  rest  of  his  demand. 
This  provision,  if  liberally  construed,  will  go  far  beyond 
the  bill  in  equity  for  specific  performance;  so  that 
now,  a  party  will  be  able  to  sue  at  law  for  damages, 
and,  as  the  alternative,  for,  in  effect,  specific  perform- 
ance, wherever  specific  performance  is  rationally  practi- 
cable; and  he  will  obtain  whichever  he  desires,  assuming 
him  to  show  ground  for  the  relief  he  seeks.  Provisions 
aro  made  for  facilitating  the  proceedings  on  this  claim, 
as  well  as  on  applications  for  a  mandamus  in  the  ordi- 
nary way  (sees.  75,  76).  Sec.  78  empowers  the 
court,  or  a  judge,  to  order  the  specific  delivery  of 
chattels  for  which  an  action  is  brought;  and  79  pro- 
vides, that  whenever  an  action  is  brought  for  damage 
for  breach  of  contract,  or  other  injury,  the  plaintiff 
may  claim  an  injunction  to  restrain  a  repetition  or 
continuance  of  the  injury.  It  should  seem  that  in 
almost  every  conceivable  case  in  which  a  plaintiff 
claiming  a  legal  right,  might  have  filed  a  bill  in  equity, 
and  moved  lor  an  injunction,  he  may  now  do  so  at 
law,  in  the  action  brought,  to  try  the.  legaL  right. 
Waste,  patent,  (see  ante,  p.  126),  copyright  nuisance, 
breach  of  contract — those,  and  others  in  which  bills 
were  filed,  and  injunctions  asked,  to  protect  the  right 
or  property,  pending  the  inquiry  into  the  legal  right, 
will  be  cases  in  which,  the  action  being  brought  to  try 
the  right,  an  injunction  may  be  moved  for  at  common 
law.  Sees.  83 — 86  appear  to  give  the  common  law 
courts  cognizance  of  merely  equitable  cases,  by  pro- 
viding that  equitable  defences  may  be  set  up,  or 
equitable  answers  made  to  merely  legal  defences. 

The  83rd  section  says  that  the  defendant  (or  plaintiff 
in  replevin),  "  in  any  cause  in  which,  if  the  judgment 
were  obtained,  he  would  be  entitled  to  relief  against 
such  judgment  on  equitable  grounds,"  ■  may  plead  the 
facts  which  entitle  him  to  such  relief,  by  way  of  defence. 
This  is  giving  courts  of  common  law  a  large  equitable 
jurisdiction — a  jurisdiction  strictly  and  literally  equi- 
table, because  it  is  only  to  arise  in  cases  where  relief 
could  be  before  obtained  in  equity,  against  the  judg- 
ment at  law;  consequently,  a  court  of  law  will  be 
bound,  before  it  acts  on  the  equitable  defence,  to  de- 
termine, on  the  principles  of  equity,  and  the  authorities 
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I  by  courts  of  equity,  whether  tuch  a  defence 
would*  have  induced  a  court  of  equity  to  act  so  at  to 
reprieve  the  party  having  the  judgment  and  the  benefit 
of  it. 

ISSUES  OF  FACT — SITTINGS  OF  COURT. 

Dispensing  with  ,/ary— Trial  before  judge: — By  sec. 
1,  the  parties  may  agree  to  have  any  issue  of  fact  tried 
by  the  court,  or  any  judge  thereof,  on  obtaining  leave : 
the  verdict  on  which  trial  is  to  be  of  the  same  effect 
as  the  verdict  of  a  jury,  except  that  it  cannot  be 
questioned  as  being  against  the  Weight  of  evidence. 
The  act  gives  the  judges  power  to  frame  rules  dis- 
pensing with  the  necessity  for  obtaining  leave  either 
m  all  eases  or  in  any  particular  class  or  classes  of 
cases. 

Two  courts  at  nisi  prius  in  town. — By  sec.  2,  any 
of  the  judges  may  sit  and  try  causes  entered  for  trial 
at  nisi  prius  in  Westminster  and  London,  on  -the 
same  days  on  which  the  Lord  Chief  Justice,  or  Lord 
Chief  Baron,  or  any  other  judge  of  the  same  court, 
shall  be  sitting,  so  that  the  trial  of  two  causes  may  be 
proceeded  with  at  the  same  time. 

Sittings  in  banco  and  at  nisi  prius. — By  sec.  95,  the 
superior  courts  may  appoint  and  hold  sittings  either 
in  banco  or  for  the  trial  of  issues  in  fact,  by  judge  or 
jury,  at  any  time  or  times,  whether  in  term  or  vaca- 
tion, not  being  between  the  10th  of  August  and  the 
24th  of  October. 

ARBITRATION. 

Arbitration  before  trial. — We  now  come  to  the 
clauses  relating  to  arbitrations,  which  are  of  much  im- 
portance, and  have  provisions  for  effectuating  the  so- 
much  desired  system  of  arbitration.  By  sec.  3,  if, 
after  writ  issued,  it  be  shown  that  the  matter  in  dis- 
pute consists  wholly,  or  in  part,  of  matters  of  mere 
account,  which  cannot  be  conveniently  tried  in  the 
ordinary  way,  a  court  or  judge  may  decide  such  matter 
in  a  summary  way,  or  order  that  the  same  be  referred 
to  an  arbitrator,  appointed  by  the  parties,  or  to  an 
officer  of  the  court,  or,  in  county  causes,  to  the  judge 
of  any  county  court,  upon  proper  terms.  The  deci- 
sion or  order  of  the  court  or  judge,  or  the  award  or 
certificate  of  such  referee,  is  to  be  enforced  bv  the 
same  process  as  the  finding  of  a  jury. 

Special  case  or  issue  as  to  particular  items. — By 
sec.  4,  if  it  appear  to  the  court  or  a  judge  that  the 
allowance  or  disallowance  of  any  particular  item  or 
items  in  the  accounts  referred  to  in  sec.  3  depends 
upon  a  question  of  law,  fit  to  be  decided  by  a  jury,  or 
by  a  judge,  under  sec.  1,  the  court  or  judge  may  direct 
a  case  to  be  stated,  or  an  issue  or  issues  to  be  tried, 
the  decision  or  finding  upon  which  shall  be  acted  on 
by  the  arbitrator  as  conclusive. 

Special  case  by  arbitrator.— -By  sec.  5,  an  arbitrator, 
under  the  act  or  otherwise,  where  the  submission  may 
be  made  a  rule  of  court,  may  state  his  award  in  the 
form  of  a  special  case  for  the  opinion  of  the  court, 
according  to  whose  opinion  judgment  may  be  entered. 

Where  trial  of  issues  before  judge  he  may  direct 
reference. — By  sec.  6,  the  power  given  by  sec.  3,  to 
refer  any  question  of  fact,  is  extended  to  the  case  of  a 
trial  of  issues  of  fact  by  a  judge,  under  sec.  1 ;  and 
the  judge  may  proceed  to  try  and  dispose  of  anv  other 


matters  in  question,  not  referred,  in  like  manner  as  if 
no  reference  had  been  made. 

Powers  of  arbitrator — Reference  back.— The  pro- 
ceedings before,  and  the  powers  of,  such  arbitrators, 
are  to  be  same  as  those  before  and  by  an  ordinary 
arbitrator  (sec.  7).  The  court  may  send  the  matter 
for  the  re-consideration  or  re-determination  of  the 
arbitrator  (sec.  8). 

Award,  effect  of— Time  for  setting  aside.— Any 
award  made,  on  a  reference  under  the  act,  is  to  be 
final,  if  no  application  to  set  it  aside  be  made  within 
seven  days  of  the  term  next  following  the  publication 
of  the  award  to  the  parties,  whether  in  term  or  in  va- 
cation (see.  9).  But  any  such  award  may,  by  the 
authority  of  a  judge,  be  enforced  at  any  time  after 
seven  days  from  publication,  though  the  time  for 
moving  to  set  it  aside  has  not  elapsed  (sec.  10). 

Staying  action  after  agreement  to  refer. — By  sec. 
11,  on  a  reference,  in  writing,  to  arbitration,  if  any 
party  thereto,  or  any  one  claiming  through,  or  under 
him,  shall  sue  the  other  at  law,  or  in  equity,  in  respect 
to  the  matters  agreed  to  be  referred,  or  any  of  them, 
the  court,' or  a  judge,  on  application  after  appearance, 
and  before  plea  or  answer,  on  being  satisfied  that  no 
sufficient  reason  exists  for  not  arbitrating,  and  that 
the  party  sued  is  willing  to  go  on  with  the  reference, 
may  stay  the  action  or  suit,  on  such  terms  as  to  costs 
and  otherwise,  as  may  seem  fit.  The  rule  or  order 
may  afterwards  be  varied  or  discharged. 

Where  sole  arbitrator  or  umpire  not  appointed,  or 
refuses,  or  is  incapable,  judge  may  appoint  one. — By 
sec.  12,  where  the  reference  is  to  a  single  arbitrator, 
or  ari  umpire,  or  third  arbitrator  is  to  be  chosen,  and 
the  parties  cannot  agree  on  the, choice;  or  if  the  ar- 
bitrator or  umpire  chosen  refuses  to  act,  or  become 
incapable,  or  die,  and  the  parties  do  not  agree  on  the 
choice  of  a  new  one ;  then,  any  party  may  serve  a 
notice,  requiring  the  appointment  of  such  arbitrator 
or  umpire ;  and  if,  within  seven  days  thereafter,  no 
appointment  is  made,  such  party  may  apply,  by  sum- 
mons, to  ajudge  of  the  superior  courts  of  law  or 
equity,  at  Westminster,  who  may  then  appoint  such 
an  arbitrator  or  umpire,  who  is  to  have  the  like  power 
to  act  and  make  an  award,  as  if  be  had  been  appointed 
by  consent  of  all  parties. 

Where  reference  to  two  arbitrators,  and  one  not  ap- 
pointed, or  refusing,  or  disabled,  Sfc,  other  party  to 
appoint  on  default.— 'By  sec.  13,  where  the  reference 
is  to  two  arbitrators,  one  appointed  by  each  party, 
either  party  may,  in  case  of  the  death,  refusal  to  act, 
or  incapacity  of  any  arbitrator  appointed  by  bim,  sub- 
stitute a  new  arbitrator,  unless  the  document  of  refer- 
ence show  that  it  was  not  intended  to  supply  the 
vacancy ;  on  failure  to  so  appoint  for  seven  dear  days, 
and  service  of  notice  to  make  the  appointment,  the 
arbitrator  appointed  by  the  other  party  may  be  ap- 
pointed, and  act  as  sole  arbitrator  in  the  reference, 
and  an  award  made  by  him  will  be  binding  on  both 
parties.  The  court  or  judge  may,  however,  revoke 
such  appointment. 

Two  arbitrators  may  appoint  an  umpire.— Where  a 
reference  is  to  two  arbitrators,  and  the  terms  of  the 
document  do  not  show  that  it  was  intended  that  there 
should  not  be  an  umpire,  or  provide  otherwise  for  the 
appointment  of  an  umpire,  the  two  arbitrators  may 
appoint  an  umpire  at  any  time  within  the  period 
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during  which  they  have  power  to  make  an  award,  un- 
lets called  upon  by  notice  to  make  the  appointment 
sooner  (sec.  14).  Where  an  umpire  has  been  ap- 
pointed, he  may  enter  on  the  reference  in  lieu  of  the 
arbitrators,  if  the  latter  hare  allowed  their  time,  or 
extended  time,  to  expire  without  making  an  award,  or 
he  gives  a  notice,  stating  that  they  cannot  agree 
(sec.  15). 

Award  under  compulsory  reference  to  be  made  in 
three  months,  unless  time  enlarged. — By  sec.  15,  the 
award  under  a  compulsory  reference,  not  mentioning 
any  different  time,  is  to  make  his  award  within  three 
months  after  bis  appointment  and  entry  on  the  re- 
ference, or  after  notice  to  act,  but  the  parties  may,  by 
consent  in  writing,  enlarge  the  time,  and  so  may  the 
courkor  a  judge.  If  no  enlarged  time  be  mentioned, 
the  period  is  to  be  a  month. 

Enforcing  rule  to  deliver  possession  of  land,  pur- 
suant  to  an  award.— -Where  an  award  directs  that  pos- 
session of  any  lands  or  tenements,  capable  of  being 
recovered  in  ejectment,  shall  be  delivered  to  any  party, 
or  that  such  party  is  entitled  to  the  possession  thereof, 
the  court  may  order  any  person  in  possession  of  the 
same,  to  deliver  up  the  possession  to  the  party  entitled 
under  such  award.  Such  orderns  to  have  the  effect 
of  a  judgment  in  ejectment,  and  execution  may 
issue,  and  possession  be  delivered  by  the  sheriff 
accordingly. 

Making  agreement  of  a  submission  to  reference  a 
rule  of  court.— By  sec.  17,  every  agreement  of,  or 
submission  to,  arbitration,  may  be  made  a  rule  of  any 
one  of  the  superior  courts  of  "law  or  equity,  at  West- 
minster, unless  there  be  a  provision  to  the  contrary, 
or  that  it  shall  be  made  a  rule  of  a  particular  court. 
If  a  case  is  stated  in  an  award  for  the  opinion  of  a 
specified  court,  the  agreement  or  submission  may  be 
made  a  rule  of  that  court.  After  the  document, 
authorising  the  reference,  has  been  made  an  order  of 
one  of  the  courts,  no  other  court  is  to  have  jurisdic-. 
tion  to  entertain  any  motion  respecting  the  arbitration 
or  award. 

TRIALS. 

Speeches  to  jury. —By  sec  18,  upon  the  trial  of  any 
cause,  the  party  beginning  shall  be  .allowed— in  the 
event  of^his  opponent  not  announcing  at  the  close  of 
the  case  of  the  party  so  beginning  his  intention  to 
adduce  evidence— to  address  the  jury  a  second  time  at 
the  close  of  such  case,  for  the  purpose  of  summing  up 
the  evidence ;  and  the  opposite  party  shall  be  allowed 
to  open  the  case,  and  also  to  sum  up  the  evidence  (if 

anyL     . 

Adjourning  trial— The  court,  or  judge,  at  the  trial 
of  any  cause,  may,  for  the  purposes  of  justice,  order 
an  adjournment  for  such  time,  and  subject  to  terms 
and  conditions  as  to  costs  (sec.  19). 

ftVIDBNCB. 

We  now  come  to  the  clauses  of  the  act  relating  to 
evidence,  in  respect  to  which  very  useful  provisions 
are  made  as  to  persons  refusing  to  take  an  oath,  right 
to  discredit  the  party's  own  witness,  cross-examination 
as  to  previous  statements,  showing  conviction  of  wit- 
ness for  some  crime,  dispensing  with  attesting  witnesses 
and  documents,  and  proving  handwriting  by  compari- 
son, and  stamping  documents  at  the  trial. 


Affirmation  in  lieu  of  oath  where  conscientious 
scruples. — By  sec.  20,  where  a  person  called  as  a  wit- 
ness, or  required  or  desiring  to  make  an  affidavit  or 
deposition,  refuses,  or  is  unwilling,  from  conscientious 
motives,  to  be  sworn,  the  court,  judges,  commis- 
sioners, &c,  upon  being  satisfied  of  the  sincerity  of 
such  objection,  may  permit  the  party,  instead  of  being 
sworn,  to  make  a  solemn  affirmation  or  declaration  in 
the  form  given  in  the  act  (sec.  20).  A  false  affirmation 
subjects  the  party  to  the  same  punishment  as  for 
perjury  (sec.  21). 

Party  discrediting  his  own  witness.— It  is  a  rule, 
that  if  a  witness  give  evidence  contrary  to  that  which 
the  party  calling  him  expects,  that  party  cannot  give 
general  evidence  to  show  that  the  witness  is  not  to  be 
believed  on  his  oath  (Ewer  v.  Ambrose,  3  Barn,  and 
Ores.  749),  but  it  was  questioned  whether  it  was  com- 
petent to  have  to  prove  that  the  witness  had  pre- 
viously given  a  different  account  of  the  transaction 
(Wright  v.  Beckett,  1  Moo.  and  Rob.  414 ;  see  Dunn 
v.  Aslett,  2  Id.,  .122).  By  sec.  22  of  the  act,  a  party  is 
not  to  be  allowed  to  impeach  the  credit  of  his  own  wit- 
ness by  general  evidence  of  bad  character ;  but  be  may, 
in  case  the  witness  shall,  in  the  opinion  of  the  judge, 
prove  adverse,  contradict  him  by  other  evidence,  or, 
by  leave  of  the  judge,  prove  that  he  has  made  at  other 
times  ^  statement  inconsistent  with  his  testimony. 

CrAs-examination  of  witness  as  to  previous  state* 
ments  in  writing. — A  witness  may  be  cross-examined 
as  to  previous  statements  made  by  him  in  writing,  or 
reduced  into  writing,  relative  to  the  subject-matter  of 
the.  cause,  without  such  writing  being  shown  to  him ; 
but  the  judge  may  require  the  production  of  the  writing 
for  his  own  inspection  (sec.  24). 

Proof  of  conviction  of  witness  for  felony  or  mw- 
demeanour. — By  sec.  25,  a  witness  may  be  questioned 
as  to  whether  he  has  been  convicted  of  any  felony  or 
misdemeanour.  If  he  denies  either  fact,  or  refuses  to 
answer,  the  opposite  party  may  prove  such  conviction. 
A  certificate  containing  the  substance  and  effect  only 
of  the  indictment  and  conviction  for  such  offence,  pur- 
porting to  be  signed  by  the  proper  officer,  is,  upon 
proof  of  the  identity  of  the  person,  to  be  sufficient 
evidence  of  the  said  conviction,  without  proof  of  the 
signature  or  official  character  of  the  person  appearing 
to  have  signed  the  same. 

Attesting  witness  to  document, — It  was  an  inflexible 
rule,  that  where  a  document  sought  to  be  given  in  evi- 
dence had  an  attesting  witness  to  the  signature,  he  must 
have  been  called  to  prove  the  document,  or  his  absence 
accounted  for,  as  that  he  was  dead,  out  of  the  country, 
insane,  or  could  not  be  found  after  diligent  inquiries 
(Roscoe's  Evid.  pp.  87,  88,  5th  edit. ;  3  Jurist,  23), 
and  this  was  the  case,  though  the  document  was  not 
required  by  law  to  be  attested.  By  sec.  26  of  the  act, 
an  alteration  is  made  in  this  respect,  it  being  provided 
that  it  shall  not  be  necessary  to  prove  by  the  at- 
testing witness  any  instrument  to  the  validity  of  which 
attestation  is  not  requisite ;  such  instrument  may  be 
proved  by  admission  or  otherwise,  as  if  there  bad  been 
no  attesting  witness  thereto. 

Comparison  of  disputed  writing. — It  was  an  unset- 
tled question  as  to  bow  far,  and  under  what  circum- 
stances, handwriting  in  modern  instruments  can  be 
proved,  or  disproved  by  the  testimony  of  a  witness, 
founded  on  the  mere  comparison  of  different  signa- 
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tares  (Gurney  v.  Langlands,  5  Bam.  and  Aid.  330 ; 
Doe  t.  Tuckermore,  5  Adol.  and  Ellis,  751).  But  by 
see.  27  of  the  act,  comparison  of  a  disputed  writing 
with  any  writing,  proved  to  the  satisfaction  of  the 
judge  to  be  genuine,  is  to  be  permitted  to  be  made  by 
witnesses ;  and  evidence  of  witnesses  respecting  the 
same,  may  be  submitted  to  the  court  and  jury,  as  evi- 
dence of  the  genuineness  of  the  writing  in  dispute. 

Stamping  documents  at  trial.—- Where  it  appeared 
at  the  trial  that  a  document  necessary  to  be  proved  was 
unstamped,  or  insufficiently  stamped,  it  could  not  be 
given  in  evidence,  though  occasionally  a  party  has 
been  allowed,  where  practicable,  which  was  rarely  the 
case,  to  get  a  document  properly  stamped  before 
closing  his  case.  But  now,  by  sees.  28  and  29,  the  offi- 
cer of  the  court,  on  discovering  that  a  document  is  un- 
stamped, or  insufficiently  stamped,  is,  upon  payment 
to  him  of  the  whole,  or  of  the  deficiency  of  the  stamp 
duty,  or  statutory  penalty,  and  an  additional  penalty 
of  £\,  give  a  receipt  for  the  same,  and  thereupon 
such  document  shall  be  admissible  in  evidence. 
But  this  provision  is  not  to  extend  to  any  document 
which  cannot  now  be  stamped',  after  the  execution 
thereof,  on  payment  of  the  duty  and  a  penalty. 

New  trial  in  respect  of  stamp. — By  sec.  30,  no  new 
trial  is  to  be  granted  by  reason  of  the  ruling  of  any 
judge  that  the  stamp  upon  any  document  is  sufficient, 
or  that  the  document  does  not" require  a  stamp. 

EREOR— SPECIAL   CASE. 

By  see*  32,  error  may  be  brought  on  a  special  case, 
unless  the  parties  agree  to  the  contrary.  The  Court  of 
Error  is  either  to  affirm  the  judgment,  or  give  the  same 
judgment  as  oupbt  to  have  been  given  in  the  court  in 
which  it  was  originally  decided. 

NEW  TRIALS — APPEALS. 

We  now  arrive  at  clauses  in  the  act  giving  an  appeal 
on  the  refusal  of  a  rule  for  a  new  trial,  to  enter  a  non- 
suit or  a  verdict,  and  establishing  a  Court  of  Appeal  fer 
hearing  the  same.  These  provisions  are  quite  new,  and 
it  remains  to  be  seen  how  they  will  work  in  practice. 

New  Trial. — Rule  nisi,  stating  grounds.— By  sec. 
33,  in  every  rule  nisi  for  a  new  trial,  or  to  enter  a  ver- 
dict or  nonsuit,  the  grounds  upon  which  granted,  shall 
be  shortly  stated  in  such  rule. 

Rule  for  new  trial— Appeal.— By  sec.  34,  if  on 
motion  to  enter  a  verdict  or  nonsuit  upon  a  point  re- 
served at  the  trial,  the  rule  to  show  cause  be  refused  or 
granted,  and  then  discharged,  or  made  absolute,  the 
party  decided  against  may  appeal,  and  by  sec.  35,  if 
on  motion  for  a  new  trial,  upon  the  ground  that  the 
judge  has  not  ruled  according  to  law,  the  rule  to  show 
cause  be  refused,  or,  if  granted,  be  then  discharged  or 
made  absolute,  the  party  decided  against  may  appeal, 
provided  any  one  of  the  judges  distent  from  the  rule 
being  refused,  or,  when  granted,  being  discharged,  or 
made  absolute,  as  the  case  may  be,  or,  provided  the 
court  in  its  discretion  think  fit  that  an  appeal  should 
be  allowed ;  provided,  that  where  the  application  for  a 
new  trial  is  upon  matter  of  discretion  only,  as  on  the 

Sound  that  the  verdict  was  against  the  weight  of  evi- 
nce, or  otherwise,  no  such  appeal  shall  be  allowed. 
Courts  of  Appeal—The  Courts  of  Appeal  for  the 
purposes  of  the  act,  are  the  Court  of  Error,  the 
Exchequer  .Chamber,  and  the  House  of  Lords  (sec.  36). 
Nohce  of  appeal,— -No  appeal  is  to  be  allowed  un« 


less  notice  thereof  be  given  in  writing  to  the  opposite 
party,  or  his  attorney,  and  to  one  ef  the  masters  of 
the  court,  within  four  days  after  the  decision  com- 
plained of,  or  such  further  time  as  may  be  allowed  by 
the  court,  or  a  judge  (sec.  37). 

Bail  on  appeal — Stay  of  proceedings.— Notice  of 
appeal  is  to  be  a  stay  of  execution,  if  bail  be  given 
within  eight  days  after  the  decision  complained  of,  or, 
before  execution,  delivered  to  the  sheriff  (sec.  38). 

Form  of  appeal — Special  case. — The  appeal  is  to  be 
on  a  case  stated  by  the  parties,  which  is  to  set  forth 
so  much  of  the  pleadings,  evidence,  and  the  ruling  a 
judgment  objected  to,  as  may  be  necessary  to  raise  the 
question  for  a  decision  of  the  Court  of  Appeal  (sec.  39). 
Rule  nisi  on  appeal,  heard  in  Court  of  Appeal.— 
By  sec.  40,  when  an  appeal  is  from  the  refusal  of  the 
court  below  to  grant  a  rule  nisi,  and  the  Court  of 
Appeal  grant  such  rulefit  is  to  be  argued  and  disposed 
of  in  the  Court  of  Appeal. 

Judgment  of  Court  of  Appeal. — By  sec.  41,  the 
Court  of  Appeal  is  to  give  such  judgment  as  ought  to 
have  been  given  in  the  court  below;  and  all  such 
further  proceedings  may  be  taken  thereupon  as  if  the 
judgment'  had  been  given  by  the  court  in  which  the 
record  originated. 

Costs  and  restitution  on  appeals.— By  sec.  42,  the 
Court  of  Appeal  may  order  payment  of  costs  and 
restitution,  &c,  to  have  the  same  powers  as  the  Court  of 
Error,  as  to  awarding  process  and  otherwise. 

Award  of  new  trial— Error. — Upon  an  award  of  a 
trial  de  novo,  by  any  one  of  the  superior  courts,  or  by 
a  Court  of  Error,  upon  matter  appearing  upon  the 
record,  error  may  at  once  be  brought ;  and  if  the 
judgment  in  such  or  any  other  case  be  affirmed  in 
error,  the  Court  of  Error  may  adjudge  costs  to  the 
defendant  (sec  43). 

New  trial  on  matter  of  fact — Costs  of  first  trial. — 
When  a  new  trial  is  granted,  on  the  ground  that  the 
verdict  was  against  evidence,  the  costs  of  the  first 
trial  are  to  abide  the  events,  unless  the  courts  other- 
wise order  (sec.  44). 

MOTIONS— SUMMONSES   AT   CHAMBERS— EXA- 
MINATION  OF  WITNESSES. 

The  sections  from  45—49  apply  to  proceedings  on 
motion,  and  at  judges  chambers,  and  they  also  are  of 
a  very  novel  character.  They  provide  for  the  use  of 
affidavits  and  the  examination  of  witnesses  on  motions 
and  applications  at  chambers. 

Motions — Affidavits  in  reply. — By  sec.  45,  upon 
motions  founded  upon  affidavits,  either  party  may,  by 
leave  of  the  court  or  a  judge,  make  affidavits  in 
answer  to  the  affidavits  of  the  opposite  party,  upon 
any  new  matter  arising  out  of  such  affidavits. 

Motions  or  summonses — Oral  examination  of  wit- 
nesses.— Upon  the  hearing  of  any  motion  or  summons, 
the  court  or  judge  may,  upon  terms,  order  such  docu- 
ments as  they  or  he  may  think  fit  to  be  produced, 
and  such  witnesses  as  they  or  he  may  think  necessary 
to  appear  and  be  examined  vivd  voce,  either  before 
such  court  or  judge,  or  before  a  master,  and,  upon 
hearing  such  evidence,  or  reading  the  report  of  such 
master,  may  make  such  rule  or  order  aa  mar  he  iust 
(sec.  46). 

Proceedings  before  and  on  suck  examination, 
1  Will.  4,  c.  22.— By  sec.  47,  the  court  or  judge  may, 
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by  rule  or  order,  command  the  attendance  of  wit- 
nesses for  the  purpose  of  being  examined  on  the 
E  reduction  of  documents,  which  rule  or  order  is  to 
ave  the  same  effect  as  a  rule  of  court  under  the 
1  Will.  4,  c.  22.  The  court,  judge,  or  master,  may 
adjourn  the  examination  from  time  to  time,  and  the 
examination  is  to  be  conducted,  and  the  depositions 
taken,  on  the  mode  practised  under  the  1  Will.  4,  c.  22. 
Examination  of  persons  refusing  to  make  affidavit. — 
By  sec.  48,  where  a  party  to  any  civil  proceeding 
requires  the  affidavit  of  a  person  refusing  to  make  the 
affidavit,  he  may  apply  by  summons  for  an  order  for 
such  person  to  appear,  and  be  examined  before  a  judge 
or  master,  and  to  produce  documents.  By  sec.  49, 
the  examination  is  to  be  conducted  and  the  depositions 
taken,  in  the  mode  practised  under  I  Will.  4,  c.  22. 

DI8COVEBY  OF   DOCUMENTS. 

We  now  arrive  at  the  important  clauses  relating 
to  discovery ;  and,  first,  as  to  those  relating  to 
documents. 

•  Documents  in  possession  of  opposite  party. — By 
sec.  50,  upon  the  application  of  either  party  to  any 
cause  or  other  civil  proceeding,  on  affidavit  of  belief 
that  any  document,  to  the  production  of  which  he  is 
entitled  for  the  purpose  of  discovery,  is  in  the  posses- 
sion of  the  opposite  party,  the  court  or  judge  may 
order  that  the  party  against  whom  such  application  is 
made,  or  the  officer  of  a  corporation,  shall  answer  on 
affidavit,  stating  what  documents  he  has  in  his  posses- 
sion relating  to  the  matters  in  dispute,  or  what  be 
knows  as  to  their  custody,  and  whether  he  objects 
(and,  if  so,  on  what  grounds)  to  the  production  of 
such  as  are  in  his  possession,  and  thereupon  the  judge 
may  make  such  further  order  as  shall  be  just. 

INTERROGATORIES   FOR  DISCOVERT. 

The  parties  to  a  cause  may,  in  addition  to  the  pro- 
ceeding just  noticed,  have  discovery  upon  matters  of 
fact,  by  filing  interrogatories. 

Delivering  written  interrogatories  to  opposite  party. 
— By  sec.  51,  in  any  cause,  by  order  of  a  court  or 
judge,  the  plaintiff  may  with  the  declaration,  and  (he 
defendant  with  his  plea,  or  either  of  them,  with  leave 
at  any  other  time,  may  deliver  to  the  opposite  party 
(provided  such  party,  if  not  a  body  corporate,  would 
be  liable  to  be  called  and  examined  as  a  witness  upon 
such  matter),  interrogatories  in  writing  upon  any 
matter  as  to  which  discovery  may  be  brought,  and 
require  such  party,  or  the  officer  of  the  corporation, 
within  ten  days,  to  answer  the  questions  in  writing  by 
affidavit,  to  be  sworn  and  filed  in  the  ordinary  way. 
An  extension  of  the  time  may  be  extended.  On  default 
of  answer,  the  party  may  be  proceeded  against  as  on 
a  contempt  of  court. 

Requisites  and  contents  of  affidavits. — By  sec.  52, 
such  affidavit  is  to  be  made  by  the  party,  and  his 
attorney  or  agent,  stating,  that  the  deponent  believes 
that  the  party  will  derive  material  benefit  in  the  cause 
from  the  discovery,  that  there  is  a  good  cause  of  action 
or  defence  upon  the  merits,  and,  if  the  application  be 
made  upon  the  part  of  the  defendant,  that  the  dis- 
covery is  not  sought  for  the  purpose  of  delay.  Where, 
from  unavoidable  circumstances,  the  party  to  the  cause 
cannot  join  in  the  affidavit,  the  court  or  judge  may 
dispense  with  his  joining. 


Oral  examination  of  party,  on  insufficient  answer.— 
By  sec.  53,  on  omission,  without  cause,  to  answer  the 
interrogatories,  the  cdurt  or  a  judge  may  direct  an 
oral  examination  of  the  interrogated  party  before  a 
judge  or  master,  and  command  such  party  to  attend 
and  be  examined,  and  produce  documents.  Sees,  54 
and  55,  provide  for  the  enforcing  the  rule  or  order, 
and  the  returning,  obtaining  office  copies,  and  using 
depositions,  which  are  to  be  the  same  as  under  the 
1  Will.  4,  c.  22. 

Special  report  of  examiner, — By  sec.  56,  the  judge 
or  master  taking  the  examination,  may  make  a  special 
report  to  the  court  touching  such  examination,  and 
the  conduct  or  absence  of  any  witness,  whereupon 
such  proceedings  and  order  may  be  had  and  made  as 
on  a  contempt. 

Costs  of  examination. — By  sec.  57,  the  costs  of 
applying  for  the  rule  or  order  and  of  the  examination, 
are  to  be  in  the  discretion  of  the  court  or  judge. 

INSPECTION  OF  PROPERTY  BT  JURY,  PARTY,  AND 
WITNESSES. 

Order  for  inspection  of*  property  in  dispute. — By 
sec.  58,  either  party  may  apply  to  the  court  or  a  judge 
for  to  obtain  a  rule  or  order  for  the  inspection  by  the 
jury,  or  by  himself,  or  by  his  witnesses,  of  any  real 
personal  property,  the  inspection  of  which  may  be  ma- 
terial to  the  proper  determination  of  the  question  in 
dispute. 

Rule  or  order  for  summoning  jury. — By  sec.  59,  the 
court  or  judge  may  make  a  rule  or  order  on  the  sheriff 
for  the  attendance  of  a  special  or  common  jury,  for 
the  trial  of  any  cause,  at  such  time  and  place  and  in 
sueh  manner  as  may  be  thought  fit. 

ENFORCING  JUDGMENT  AGAINST  DEBTOR. 

The  provisions  (sees.  60 — 67)  for  enabling  a  judg- 
ment creditor  the  more  effectually  to  enforce  his 
judgment  against  the  debtor,  are  of  great  importance. 
They  enable  the  creditor  to  examine  the  judgment 
debtor  as  to  debts  due  to  him,  and  to  issue  au  attach- 
ment to  enforce  payment  to  himself  of  such  debts. 

Examination  of  judgment  debtor  as  to  debts  due  to 
him. — By  sec.  60,  a  judgment  creditor  may  apply  to 
the  court  or  a  judge,  for  a  rule  or  order,  that  the 
judgment  debtor  should  be  orally  examined,  as  to  any 
any  and  what  debts  are  owing  to  him  before  a  master 
of  the  court,  or  some  other  person  to  be  appointed ;  a 
rule  or  order  may  be  made  for  such  examination,  and 
for  the  re-production  of  books  and  documents. 

Judge  may  order  an  attachment  of  debts.— By  sec. 
61,  a  judge  may  upon  affidavit,  that  any  other  person 
is  indebted  to  the  judgment  debtor,  order  that  all  debts 
owing  or  accruing  from  such  third  person  (called  the 
garnishee)  to  the  judgment  debtor,  shall  be  attached 
to  answer  the  judgment  debt.  And  also  order,  that 
the  garnishee  shall  appear  before  the  judge  or  a  master 
of  the  court,  to  show  cause  why  he  should  not  pay  the 
judgment  creditor  the  debt  due  from  him  to  the  judg- 
ment debtor,  or  so  much  thereof  as  may  be  sufficient 
to  satisfy  the  judgment  debt. 

Order  for  attachment  to  bind  debts.— By  sec.  62,  ser- 
vice of  an  order  to  attach  the  debts  due  to  judgment 
creditor,  or  notice  whereof  to  the  garnishee,  is  to  bind 
the  debts  in  the  hands  of  the  latter. 

Execution  against  garnishee.— By  sec.  63,  if  the 
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garnishee  does  not  forthwith  pay  into  court  the  amount 
due  from  him  to  the  judgment  debtor,  or  an  amount 
equal  to  the  judgment  dent,  and  does  not  dispute  the 
debt  due,  or  claimed  Jo  be  due,  from  him  to  the  judg- 
ment debtor,  or  if  he  does  not  appear  upon  summons, 
then  the  judge  may  order  an  execution  to  issue,  with- 
out any  previous  writ  or  process,  to  levy  the  amount 
dne  from  such  garnishee  towards  satisfaction  of  the 
judgment  debt. 

Garnishee  disputing  liability,  action  to  be  brougnt.-*- 
By  sec.  64,  if  the  garnishee  disputes  his  liability,  the 
judge,  instead  of  making  an  order  that  execution  shall 
issue,  may  order  that  the  judgment  may  proceed 
against  the  garnishee  by  writ,  calling  upon  him  to 
show  cause  why  there  should  not  be  execution  against 
him  for  the  alleged  debt,  or  for  the  amount  due  to  the 
judgment  debtor,  if  less  than  the  judgment  debt,  and 
for  costs  of  suit.  The  proceedings  are  to  be  (he  same 
as  on  a  writ  -of  revivor  under  the  Common  Law  Pro- 
cedure Act,  1852. 

Payment  by  garnishee  to  be  a  discharge. — By  sec.  65, 
payment  made  by  or  execution  levied  upon  the  gar- 
nishee under  any  such  proceeding  as  aforesaid,  is  to  be 
a  valid  disharge  to  him,  as  against  the  judgment  debtor, 
to  the  amount  paid  or  levied,  although  such  proceedings 
may  be  set,  or  the  judgment  reversed. 

Attachment  book— Costs  of  application. — By  tec, 
66,  an  attachment  book  is  to  be  kept  by  the  master 
in  each  superior  court,  in  which  the  particulars  of  the 
attachments  and  proceedings  are  to  be  entered*  By 
sec.  67,  the  costs  of  an  application  for  an  attachment 
of  debt,  and  the  proceedings  thereon  are  to  be  in  the 
discretion  of  the  court  or  judge. 

MANDAMUS. 

We  now  come  to  the  clauses  of  the  act  relating  to 
the  writ  of  mandamus,  which  is  to  command  the  de- 
fendant to  fulfil  any  duty  in  the  fulfilment  of  which 
the  defendant-is  personally  interested  (sees.  68  and  60). 
The  proceedings  upon  what  is  termed  the  prerogative 
writ  of  mandamus,  heretofore  issuable  out  of  the 
Queen's  Bench,  are  improved  and  facilitated. 

Action  for  mandamus  to  enforce  any  duty— Writ 
of  mandamus.— By  sec  68,  the  plaintiff  in  an  action 
in  any  of  the  superior  courts,  except  replevin  and 
ejectment,  may  endorse  upon  the  writ  and  copy  to  be 
served  a  notice  that  the  plaintiff  intends  to  claim  a 
writ  of  mandamus,  and  the  plaintiff  may  therefore 
claim  in  the  declaration,  either  together  with  any 
other  demand  which  may  now  be  enforced  in  such 
action,  or  separately,  a  writ  of  mandamus,  com- 
manding the  defendant  to  fulfil  any  duty,  in  the 
fulfilment  of  which  the  plaintiff  is  personally  in- 


Declaration  in  action  for  mandamus.— By  sec.  69, 
the  declaration  in  such  action  is  to  set  forth  sufficient 
grounds  upon  which  such  claim  is  founded,  and  also 
set  forth  that  the  plaintiff  is  personally  interested 
therein,  and  that  he  sustains,  or  may  sustain,  damage 
by  the  non-perrormance  of  such  duty,  and  that  per- 
formance thereof  has  been  demanded  by  him,  and  re- 
fused or  neglected. 

g  Proceedings  upon  claim  for  mandamus.— The  plead- 
ings and  other  proceedings  in  any  action  in  which 
*""'  of  mandamus  is  claimed  are  to  be  the  same  in 
all  respects,  as  nearly  as  may  be,  and  costs  are  to  be 


recoverable  by  either  party,  as  in  an  ordinary  action  for 
the  recovery  of  damages. 

Judgment  and  execution — Peremptory  manaumus.— 
By  sec.  71,  in  case  judgment  is  given  for  the  plaintiff 
that  a  mandamus  do  issue,  the  court  in  which  such 
judgment  is  given,  if  it  shall  see  fit,  may,  besides 
issuing  execution  in  the  ordinary  way  for  the  costs  and 
damages,  also  issue  a  peremptory  writ  of  mandamus  to 
the  defendant,  commanding  him  forthwith  to  perform 
the  duty  to  be  enforced. 

Form  of  peremptory  mandamus.— By  sec.  72,  the 
peremptory  writ  of  mandamus  is  simply  to  command 
the  performance  of  the  duty,  and  may  be  issued  in 
term  or  vacation,  to  be  returnable  forthwith.  No 
return,  except  that  of  compliance,  is  to  be  allowed, 
but  time  to  return  it  may  be  allowed  by  the  court  or  a 
judge.  By  sec.  73,  such  a  writ  is  to  have  the  same 
force  as  a  peremptory  writ  of  mandamus  issued  out  of 
the  Queen's  Bench,  and  obedience  thereto  may  be 
enforced  by  attachment. 

Act  ordered  to  be  done  at  the  expense  of  the  de- 
fendant.— By  sec.  74,  the  court  may,  upon  application 
by  the  plaintiff  besides,  or  instead  of  proceeding 
against  the  disobedient  party  by  attachment,  direct 
that  the  act  required  to  be  done  may  be  done  by  the 
plaintiff,  or  some  other  person  appointed  by  the  court, 
at  the  expense  of  the  defendant ;  and  upon  the  act 
being  done,  the  amount  of  such  expense  may  be 
ascertained  by  the  court,  either  by  writ  of  inquiry,  or 
reference  to  a  master,  as  the  court  or  a  judge  may 
order;  and  the  court  may  order  payment  of  the 
amount  of  such  expenses  and  costs,  and  enforce  pay- 
ment thereof  by  execution. 

Prerogative  writ  of  mandamus  preserved.  —  uy 
sec.  75,  nothing  in  the  act  contained  is  to  take  away 
the  jurisdiction  of  the  Court  of  Queen's  Bench  to 
grant  writs  of  mandamus;  nor  is  any  writ  of  manda- 
mus issued  out  of  the  court  to  be  involved  by  reason 
of  the  right  of  the  prosecution  to  proceed  under  this 
act. 

Proceedings  for  prerogative  writ  of  mandamus  ac- 
celerated.— By  sec.  /6,  upon  application  by  motion  for 
any  writ  of  mandamus  in  the  Cpurt  of  Queen's  Bench, 
the  rule  may  in  all  cases  be  absolute  in  the  first 
instance,  if  the  court  shall  think  fit;  and  the  writ 
may  bear  test  on  the  day  of  its  issuing,  and  may  be 
made  returnable  forthwith,  whether  in  term  or  in 
vacation ;  but  time  may  be  allowed  to  return  it,  by 
the  court  or  a  judge,  either  with  or  without  terms. 

Pleadings  and  proceedings  on  prerogative  wit  of 
mandamus.— -By  sec.  77.  the  provisions  of  the  Common- 
Law  Procedure  Act,  1852,  and  of  this  Act,  are  to 
apply  to  the  pleadings  and  proceedings  mon  a  prero- 
gative writ  ot  mandamus  out  of  the  Qnei  a's  Bench. 

SPECIFIC  DILIVBRY  OF  CHATTELS. 

We  now  come  to  sec*  78,  which  enables  the  courts 
to  order  execution,  or  an  action  for  the  detention  of 
any  chattel,  to  issue  for  the  return  of  the  chattel 
detained. 

Specific  delivery  of  chattels  detained.— -The  court  or 
a  judge  may,  if  they  or  he  see  fit  so  to  do,  upon  the 
application  of  the  plaintiff  in  any  action  for  the  de- 
tention of  any  chattel,  order  that  execution  shall  issue 
for  the  return  of  the  chattel  detained,  without  giving 
the  defendant  the  option  of  retaining  such  chattel 
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upon  paying  the  value  aateaaed :  and  that  if  the  said 
chattel  cannot  be  found,  and  unlets  the  court  or  a 
judge  otherwise  order,  the  sheriff  shall  distrain  the 
defendant  by  all  his  lands  and  chattels  in  the  said 
sheriff's  bailwick  till  the  defendant  render  such  chattel, 
or  at  the  option  of  the  plaintiff,  that  he  cause  to  be 
made  of  the  defendant's  goods  the  assessed  value  of 
such  chattel,  provided  that  the  plaintiff  may  either,  by 
the  same  or  a  separate  writ  of  execution,  be  entitled 
to  have  made  of  the  defendant's  goods,  the  damages, 
costs,  and  interest  in  such  action. 

WRIT  OF   INJUNCTION. 

The  79th  and  three  following  sections  of  the  act, 
give  a  party  a  writ  of  injunction  at  common  law,  "  in 
all  cases  of  breach  of  contract  or  other  injury,"  and 
where  he  has  sued  out  a  writ,  he  may  "  claim  a  writ 
of  injunction  against  the  repetition  or  continuance  of 
such  breach  of  contract  or  other  injury,  or  the  com- 
mittal of  any  breach  of  contract  or  injury  of  a  like 
kind"  (sec.  79). 

Claim  of  writ  of  injunction.— By  sec.  79,  in  all 
cases  of  breach  of  contract  or  other  injury,  where  the 
party  injured  is  entitled  to  maintain,  and  has  brought 
an  action,  he  may,  in  like  case  and  manner  as  herein- 
before provided,  with  respect  to  mandamus,  claim  a 
writ  of  injunction  against  the  repetition  or  continuance 
of  such  breach  of  contract  or  other  injury,  or  the 
committal  of  any  breach  of  contract  or  injury  of  a  like 
kind,  arising  out  of  the  same  contract,  or  relating  to 
the  same  property  or  right ;  and  he  may  also,  in  the 
same  action,  include  a  claim  for  damages  or  other 
redress. 

Form  of  writ  of  summons,  and  indorsement  thereon. 
— By  sec.  80A  on  the  writ  of  summons  and  copy 
thereof,  there  is  to  be  indorsed  a  notice,  that  in  de- 
fault of  appearance  the  plaintiff  may,  besides  proceed- 
ing to  judgment  and  execution  of  damages  and  costs, 
apply  for  and  obtain  a  writ  of  injunction. 

Form  of  proceedings  and  judgment  in  injunction 
cases. — By  sec.  81,  the  proceedings  are  to  be  assimi- 
lated to  those  in  an  action  to  obtain  a  mandimus. 
Judgment  may  be  given  that  the  writ  of  injunction 
do  or  do  not  issue,  as  justice  may  require ;  and  obe- 
dience may  be  enforced  by  attachment,  by  the  court, 
or  by  a  judge  when  the  court  is  not  sitting. 

Applying  for  injunction  at  any  stage  of  cause, — By 
sec.  82,  the  plaintiff  may,  at  any  time  after  the  com- 
mencement of  the  action,  and  whether  before  or  after 
judgment,  apply  ex  parte  to  the  court  or  a  judge  for 
a  writ  of  injunction  to  restrain  the  defendant  in  such 
action  from  the  repetition  or  continuance  of  the 
wrongful  act,  or  breach  of  contract  complained  of,  or 
the  committal  of  any  breach  of  contract  or  injury  of 
a  like  kind,  arising  out  of  the  same  contract,  or  re* 
lating  to  the  same  property  or  right ;  and  such  writ 
may  be  granted  or  denied  by  the  court  or  judge,  upon 
such  terms  as  to  the  duration  of  the  writ,  keeping  an 
account,  giving  security,  or  otherwise,  as  to  such 
court  or  judge  shall  deem  reasonable  and  just;  and, 
in  case  of  disobedience,  such  writ  may  be  enforced  by 
attachment,  by  the  court,  or,  when  such  courts  shall 
not  be  sitting,  by  a  pledge ;  provided  always  that  any 
order  for  a  writ  of  injunction  made  by  a  judge,  or  any 
writ  issued  by  virtue  thereof,  may  be  discharged,  or 
varied,  or  set  aside  by  the  court,  on  application 


made  thereto  by  any  party  dissatisfied  with  such 
order. 

EQUITABLE    DEFENCES. 

Not  the  least  important  provisions,  especially  in 
relation  to  the  principle  of  amalgamation  of  law  and 
equity,  are  those  about  to  be  mentioned  relative  to  the 
pleading  at  law  of  equitable  defences,  where,  *'  if  judg- 
ment were  obtained,  the  defendant  would  be  entitled 
to  relief  against  such  judgment,  on  equitable  grounds." 
The  plaintiff,  also,  is  entitled  to  reply  "facts  which 
avoid  the  defendants  plea,  upon  equitable  grounds" 
(sec.  83—85). 

Plea  of  equitable  defence — Commencement  thereof.— 
By  sec.  83,  the  defendant  (or  plaintiff,  or  replevin), 
where,  if  judgment  were  obtained,  he  would  be  en- 
titled to  relief  against  such  judgment,  on  equitable 
grounds,  may  plead  the  facts  which  entitle  nim  to 
such  relief,  by  way  of  defence ;  the  plea  must  com- 
mence thus  : — "  For  defence  on  equitable  grounds," 
or  words  to  the  like  effect. 

Equitable  defence  after  judgment. — By  sec.  84,  any 
such  matter  which,  if  it  arose  before  or  during  the 
time  for  pleading,  would  be  an  answer  to  the  action 
by  way  of  plea,  may,  if  it  arise  after  the  lapse  of  the 
period  during  which  it  could  be  pleaded,  be  set  up  by 
way  of  auditd  quereld. 

Plaintiff's  equitable  replication. — By  sec.  85,  the 
plaintiff  may  reply,  in  answer  to  any  plea  of  the  de- 
fendant, facta  which  avoid  such  plea  upon  equitable 
grounds.  A  replication  must  begin  thus: — "For 
replication  on  equitable  grounds,"  or  words  to  the 
like  effect. 

Striking  out  equitable  pleas  and  replications.— By 
see.  86,  if  it  appear  to  the  court  or  a  judge  that  any 
such  equitable  plea,  or  equitable  replication  cannot  be 
dealt  with  by  a  court  of  law,  so  as  to  do  justice  between 
the  parties,  the  same  may  be  struck  out,  on  terms  as 
to  costs  and  otherwise. 

LOS8  OF  BILL  A   NEGOTIABLE   INSTRUMENT* 

The  87th  sec.  provides  against  the  effect  of  the  loss 
of  a  bill,  note,  or  other  negotiable  instrument,  as  to 
which,  see  anti,  p.  14. 

Actions  on  lost  negotiable  instruments. — By  sec.  87t 
in  an  action  on  a  bill  of  exchange,  or  other  negotiable 
instrument,  the  court  or  a  judge  may  order  that  the 
loss  of  such  instrument  shall  not  be  set  up,  provided 
an  indemnity  is  given,  to  the  satisfaction  of  the  court, 
or  judge,  or  a  master,  against  the  claims  of  any  other 
person  upon  such  negotiable  instrument. 

RESPONSIBILITY  OF   SHIPOWNERS. 

Jurisdiction  of  common  law  courts  in  cases  of  ship- 
owners.— By  sec.  88,  the  common  law  courts,  or  any 
judge  thereof,  may,  upon  summary  application,  by 
rule  or  order,  exercise  such  jurisdiction  as  by  the 
55  Geo.  III.  c.  159  is  exercised  by  any  court  of 
equity.  This '  act  limits  the  responsibility  of  ship- 
owners for  damage  done  by  their  ships  to  other  vessels 
to  the  value  of  the  ship  doing  the  damage,  which 
value  must  be  ascertained  as  at  the  time  of  the  accident 
(see  Dobree  v.  Schroder,  6  Sim.  291).  The  26  Geo.  III. 
c.  86',  s.  4,  empowered  the  freighters  or,  proprietors,  or 
the  owners  of  a  vessel,  to  exhibit  a  bill  in  equity  for 
the  discovery  of  the  amount  of  the  losses,  ana  also  of 
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the  value  of  the  vessel  and  freight,  and  for  an  equal 
distribution  and  payment  thereof  among  the  freighters, 
according  to  their  losses. 

BAIL — EXECUTION. 

Test  and  return  of  execution— Bail. — By  sec.  90, 
writs  of  execution  to  fix  bail  may  be  tested,  and  return- 
able in  vacation. 

BXBCUT0B8— FUTURE    A88BT8. 

Executors— Judgment  of  assets— quando  accederent. 
— By  sec.  91,  proceedings  against  executors  upon  a 
judgment  of  assets  in  futuro  may  be  had  and  taken  in 
the  manner  provided  by  the  Common  Law  Procedure 
Act,  1852,  as  to  writs  of  revisor. 

DEATH  OP   PARTY — ABANDONMENT  OR    CON- 
TINUANCE   OF    ACTION. 

Though  the  Common  Law  Procedure  Act,  1852, 
provided  for  the  revival  and  continuance  by  a  plaintiff 
or  his  representative,  of  an  action  which  would  for- 
merly have  been  abated  by  the  death  of  either  party 
thereto,  no  power  was  given  to  a  defendant  to  compel 
such  proceedings  to  be  taken.  This  deficiency  is  now 
supplied  by  sec.  92  of  the  act. 
v  ^Compelling  continuance  or  abandonment  of  action 
in  case  of  death. — By  sec.  92,  where  an  action  would, 
but  for  the  provisions  of  the  Common  Law  Procedure 
Act,  1852,  have  abated  by  reason  of  the  death  of  either 
party,  and  in  which  the  proceedings  may  be  revised 
and  continued  under  that  act,  the  defendant  or  person 
against  whom  the  action  may  be  so  continued,  may 
apply  by  summons  to  compel  the  plaintiff,  or  person 
entitled  to  proceed  with  the  action  in  the  room  of  the 
plaintiff,  to  proceed  according  to  the  provisions  of  the 
said  act  within  such  time  as  the  judge  shall  order; 
and  in  default  of  such  proceeding,  the  defendant  or 
other  person  against  whom  the  action  may  be  so  con- 
tinued as  aforesaid,  may  enter  a  suggestion  of  such 
defendants,  and  of  the  representative  character  of  the 
person  by  or  against  whom  the  action  may  be  proceeded 
with,  as  the  case  may  be,  and  have  judgment  for  the 
coats  of  the  action  and  suggestion  against  the  plaintiff, 
or  against  the  person  entitled  to  proceed  in  his  room, 
as  the  case  may  be,  and  in  the  latter  case  to  be  levied 
of  the  good  of  the  testator  or  intestate. 

SECOND   EJECTMENT— SECURITY   FOR  COSTS. 

Where  an  unsuccessful  plaintiff  in  an  action  com- 
mences a  fresh  ejectment  without  having  had  the  costs 
of  the  former  action,  the  court  would  order  the  pro- 
ceedings in  the  second  action  to  be  stayed  until  the 
costs  of  the  former  one  were  paid;  but  otherwise, 
the  courts  have  no  power  to  prevent  a  party  from 
bringing  as  many  successive  ejectments  as  he  please, 
for  the, verdict  in  an  ejectment  does  not  bind  the 
right.  The  legislature  has  now  (sec.  93)  sought  to 
check  this  practice  of  bringing  successive  actions  of 
ejectment,  by  requiring  the  plaintiff  to  give  security 
for  costs. 

Claimant  in  second  ejectment  for  same  premises, 
against  same  defendant,  may  be  ordered  to  give  security 
for  costs. — By  sec.  93,  if  any  person  bring  an  action 
of  ejectment,  after  a  prior  action  of  ejectment  for  the 
same  premises  has  been,  or  shall  have  been,  unsuccess- 
fully brought  by  such  person,  or  by  any  person, 


through  or  under  whom  he  claims  against  the  same 
defendant,  or  against  any  person  through  or  under 
whom  he  defends,  the  court  or  a  judge  may,  if  they 
or  he  think  fit,  on  the  application  of  the  defendant,  at 
any  time  after  such  defendant  has  appeared  to  the 
writ,  order  that  the  plaintiff  shall  give  to  the  defend- 
ant security  for  the  payment  of  the  defendant's  costs, 
mi  that  all  further  proceedings  in  the  cause  shall  be 
stayed  until  such  security  be  given,  whether  the  prior 
action  has  been,  or  shall  have  been  disposed  of,  by 
discontinuance,  or  by  nonsuit,  or  by  judgment  for  the 
defendant. 

RENEWING   OLD  WRITS   OF   EXECUTION. 

Renewing  writs  of  execution  issued  before  24th  of 
October,  1852. — By  sec.  94,  no  writ  of  execution 
issued  before  24  th  of  October,  1852,  if  unexecuted, 
shall  remain  in  force  for  more  than  six  calendar 
months  after  the  24th  of  October,  1854,  unless  re- 
newed from  time  to  time,  in  the  same  manner  as  writs 
issued  after  that  day  may  now  be  renewed  under  the 
Common  Law  Procedure  Act,  1852. 

AMENDMENTS. 

Amending  defects  in  proceedings  under  the  act. — By 
sec.  96,  the  courts,  or  any  judge,  and  any  judge  at 
nisi  pi  ins,  may  amend  all  defects  and  errors  in  any 
proceedings  under  the  act,  whether  there  is  anything 
to  amend  by  or  not,  and  whether  the  defect  in  error 
be  that  of  the  party  applying  to  amend,  or  not ;  and 
all  such  amendments  may  be  made  with  or  without 
costs,  and  upon  such  terms  as  to  the  court  may,  or 
judge  may  seem  fit ;  and  all  such  amendments  as  may 
be  necessary  for  the  purpose  of  determining  in  the 
existing  suit  the  real  question  in  controversy  between 
the  parties  shall  be  so  made,  if  duly  applied  for. 

By  sees.  97  and  98,  general  rules  and  orders  may 
be  made  by  the  judges,  and  new  forms  of  writs  and 
other  proceedings  may  be  framed.  By  sec.  100,  the 
provisions  of  the  act,  not  relating  exclusively  to  the 
trial  of  causes,  or  issues  in  fact,  at  London  or  West- 
minster, are  to  apply  to  the  Court  of  Common  Pleas 
at  Lancaster,  and  Court  of  Pleas  at  Durham.  By 
sec.  101,  the  provisions  of  the  act,  as  to  the  masters 
of  the  superior  courts  at  Westminster,  are  to  apply 
to  the  prothonotaries  of  the  Palatinate  Courts.  By 
sec.  102,  the  Court  of  Queen's  Bench  is  to  be  the 
court  of  appeal  from  the  Palatinate  Courts.  By  sec. 
103,  the  enactments  contained  in  sees.  19—32,  are 
to  apply  and  extend  to  every  court  of  civil  judicature 
in  England  and  Ireland.  By  sec.  104,  the  act  is  to 
come  into  operation  on  the  24th  of  October,  1854. 
By  sec.  107,  save  as  aforesaid,  nothing  in  the  act  is  to 
extend  to  Ireland  or  Scotland.  By  sec.  105,  Her 
Majesty  may,  from  time  to  time,  by  an  order  in 
council,  direct  all  or  any  part  of  the  act  to  extend  to 
any  .court  of  record  in  England  and  Wales. 


LAW  LECTURES. 


At  the  present  time,  much  importance  is  attached  to 
the  question  of  the  utility  of  Lectures  on  Law,  and 
especially  so  since  the  institution,  by  the  five  Inns  of 
Court,  of  lectures,  the  attendance  on  which  is  rendered 
compulsory  for  admission  to  the  bar.      Some  persons 
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condemn  law  lectures  as  entirely  worthleis ;  and  a  few 
even  go  the  extreme  of  considering  them  as  positively 
injurious,  by  inducing  false  hopes  of  obtaining  that 
learning  which  can  only  be  acquired  by  other  means. 
On  the  other  hand,  the  friends  of  law  lectures  cer- 
tainly carry  their  opinions  respecting  their  utility 
much  too  far,  which  is  all  the  more  injudicious  just 
now,  as  it  can  scarcely  be  said  that  experience  has 
yet  demonstrated  their  utility.  By  this  course  of  pro- 
ceeding, they  invite  the  attacks  of  the  opponents  of 
lectures,  and  it  is  to  be  feared,  give  them  a  great  ad- 
vantage. The  real  state  of  the  case  appears  to  us  to 
be  this,  that  lectures  will  be  most  useful  to  those  stu- 
dents who  really  stand  least  in  need  of  them,  viz., 
those  who  have  great  abilities,  and  especially  those 
having  a  retentive  memory.  To  those  not  so  gifted, 
that  is,  to  those  of  slow  apprehension,  and  who,  when 
reading  a  book,  find  themselves  obliged  frequently  to 
re-read  the  propositions  of  the  author,  (and  such  per- 
sons form  a  great  majority  of  students — we  may  say  of 
mankind)  lectures  are  of  little,  probably  of  no  utility ; 
certainly,  not  sufficiently  to  compensate  for  the  time 
necessarily  spent  in  attending  them.  Such  is  our 
opinion ;  and  in  forming  a  judgment  upon  the  utility  of 
lectures,  it  is  necessary  to  bear  this  in  mind.  Whether 
lectures  could  not  be  made  more  useful  by  the  lec- 
turers adopting  a  different  mode  of  proceeding  is  not 
now  to  be  considered;  in  fact,  by  so  doing,  they 
would  cease  to  be  lectures,  and  the  professors  would 
not  be  lecturers,  but  something  very  different.  Per- 
haps, the  best  and  most  sensible  defence  of  the  utility 
of  law  lectures,  is  that  given  by  Mr.  Long,  the  late 
lecturer,  or,  as  the  office  is  termed,  "  reader,"  of  the 
Middle  Temple.  In  his  "  two  discourses"  delivered 
in  the  Middle  Temple  Hall,  he  says : — 

"  There  is  a  kind  of  objection  made  to  law  lectures, 
and  especially  to  lectures  on  the  general  principles  of 
law,  the  consideration  of  which  properly  belongs  to 
the  present  subject.  The  business  of  a  lawyer  in  this 
country  is  eminently  practical ;  he  has  to  advise  on 
difficult  cases,  to  draw  instruments  in  proper  form,  to 
prepare  pleadings,  to  make  himself  well  acquainted 
with  the  forms  of  procedure  in  courts,  and  to  manage 
his  client's  business  there.  The  due  discharge  of  these 
various  functions  constitutes  a  good  practical  lawyer ; 
and  the  power  to  discharge  these  duly,  or  even  any  of 
them,  is  only  acquired  by  many  years  of  labour  and 
painful  experience.  Indeed,  the  difficulty  of  mastering 
so  complicated  a  subject  as  the  Law  of  England,  has 
led  to  a  distribution  of  it  into  various  branches,  to 
some  of  which  it  is  usual  for  a  man  to  devote  himself, 
and  to  trouble  himself  little  about  those  branches 
which  do  not  immediately  concern  his  own  practice. 

"  Now,  some  people  apprehend  that  the  best  or  the 
only  mode  of  obtaining  the  practical  expertness  which 
is  necessary  for  a  lawyer's  success,  is  by  steady  appli- 
cation to  some  one  branch  of  the  law  in  a  practical 
way,  as  it  is  termed;  and  some  people  suppose,  or 
seem  to  suppose,  that  the  study  of  the  general  prin- 
ciples of  law,  and  of  any  particular  system  which  is 
different  from  our  own,  is  rather  a  hindrance  than  an 
aid  to  attaining  this  practical  skill,  which  is  assumed 
to  be  the  true  end  of  all  a  lawyer's  labour. 

"  If  this  objection  were  sound,  it  would  equally  apply 
to  many  of  those  previous  studies  which  form  a  part 
of  the  training  of  most  persons  who  practise  the  lawB 


These  previous  studies  do  not  directly  tend  to  make  a 
skilfnl  lawyer,  for  they  are  about  other  things  than 
law ;  and  yet  nobody  doubts  that  a  course  of  study 
which  shall  inure  a  man  to  continuous  mental  labour, 
to  a  habit  of  patient  investigation,  to  a  just  estimate 
of  each  thing  that  is  presented  to  him,  and  to  a  correct 
apprehension  and  right  use  of  language,  is  a  good  and 
a  necessary  preparation  for  a  successful  study  of  the 
law.  If  there  are  men  who,  without  these  aids,  by 
their  great  natural  capacity  and  unwearied  diligence, 
have  attained  and  merited  the  name  of  distinguished 
lawyers,  they  are  exceptions,  which  only  show  more 
strongly  the  necessity  under  which  ordinary  men  lie  of 
preparing  themselves  for  one  of  the  severest  of  studies 
by  a  good  and  sufficient  training. 

"There  is  a  notion  of  a  kind  of  opposition  between 
theory  and  practice,  as  the  phrase  is,  which  is  mixed 
up  with  a  common  misapprehension  of  the  real  nature 
of  both ;  but  like  most  other  misapprehensions,  it  hat 
some  truth  in  it.  The  terms  theory  and  practice  are 
indeed  often  vaguely  and  sometimes  differently  con- 
ceived. Theory  maybe  considered,  for  our  present 
purpose  at  least,  as  the  exposition  of  the  law  of  any 
country  generally,  or  of  particular  divisions  of  the 
law,  in  a  systematic  form,  for  the  immediate  purpose 
of  showing  what  the  law  is,  and  for  the  remoter  pur* 
pose  of  contributing  to  its  improvement.  Theory  bat 
not,  and  affects  not,  a  reference  to  particulars;  it  deals 
with  the  matter  of  law  in  its  generalities.  Practice 
applies  the  law,  or  the  several  institutions  of  law,  to 
the  circumstances  of  real  life;  it  ascertains  among  the 
infinite  relations  that  may  arise  among  persons  and 
things  what  rules  of  law  are  applicable  to  each  rela- 
tion ;  it  gives  to  the  abstractions  of  law  their  material 
and  their  living  energy.  Practice  is  theory  in  action ; 
or  if  it  is  not,  it  is  mere  routine,  a  kind  of  labour  no 
ways  differing  from  handicraft.  There  is  then  an 
opposition  of  a  kind  between  true  theory  and  true 
practice,  though  they  have  something  in  common,  for 
true  theory  observes  the  operations  of  true  practice, 
from  which  it  may  learn  wherein  it  has  failed  either 
by  excess,  or  by  defect,  or  by  error  of  any  other  kind. 
A  good  practice,  which  is  a  realisation  of  theory,  must 
operate  beneficially  on  theory  generally,  just  as  the 
strict  and  just  application  of  a  particular  statute  may 
show  wherein  the  statute  is  defective.  A  practice  is 
bad  when  it  seeks  to  determine  something  particular, 
solely  or  mainly  by  its  likeness  to  something  particular 
already  determined,  without  a  direct  reference  to  the 
theory  which  involves  the  particular;  for  that  which 
is  already  determined  may  be  wrongly  determined, 
and  if  the  determination  is  right,  it  will  only  be 
established  the  more  firmly  by  being  again  subjected 
indirectly  to  a  new  and  independent  judgment.  Be- 
tween theory  and  good  practice  there  is  a  mutual  and 
productive  action:  between  theory  and  bad  practice 
there  is  hostility. 

"  It  is  true  that  some  men  are  better  adapted  than 
others  to  view  things  in  the  abstract,  or  in  the  form 
in  which  they  are  detached  from  all  particular  matter, 
and  both  to  conceive  and  to  express  truths  in  the  most 
general  terms.  Men  of  this  sort  are  often  ill-suited 
for  practical  affairs,  not  because  they  have  this  general- 
ising power,  but  because  they  have  cultivated  it 
exclusively. 

"Again!  other  men  are  more  suited  for  dealing  with 
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particular  matter,  for  things  of  detail  and  special 
application,  in  which  they  often  attain  a  rapidity  and 
dexterity  which  persona  of  better  capacity  nerer  reach. 
But  this  arty  this  empirical  skill,  may  and  often  does 
exist  with  the  grossest  ignorance  of  the  real  nature  of 
the  thing  which  is  handled.  It  is  of  the  character  of 
empirical  skill  to  neglect  the  principles  by  which  its 
own  hand  is  directed,  and  to  forget  the  true  source  of 
its  power.  If  all  existing  sciences  were  reduced  to 
the  condition  of  mere  practical  applications  of  the 
knowledge  which  we  hare  acquired,  not  only  would 
they  cease  to  be  progressive,  but  the  foundations  on 
which  we  build  the  soodly  structure  of  art  would- 
decay  and  perish.  Now,  if  we  take  instances  from 
the  two  extremes,  we  may  find  men  eminently  gifted 
with  the  faculty  of  dealing  with  the  abstract,  who 
from  natural  disposition,  or  some  other  cause,  have  an 
inaptness  for  all  special  applications.  We  observe 
this  in  various  branches  of  science,  and  it  may  be  so 
in  the  science  of' law.  If  we  look  to  the  other  ex- 
treme, we  may  find  men  incapable  of  comprehending 
any  general  formula  or  general  truth,  men  who  have 
an  aversion  to  every  thing  that  is  not  'immersed  in 
matter/  who  confine  themselves  to  the  specialities  of 
things,  and  are  by  their  nature  compelled  to  abide  in 
them. 

"  But  the  bulk  of  mankind  do  not  belong  to  either 
extreme.  Most  people  have  in  them  a  contemplative, 
or,  to  express  it  in  other  terms,  a  theorising  element 
aa  well  aa  a  practical.  The  perception  of  a  general 
truth  gives  pleasure  in  itself,  for  men  desire  to  know 
simply  for  knowledge  sake.  But  men  are  also  moved 
to  action  by  the  constitution  of  their  nature,  and  it  is 
in  the  realities  of  life  that  many  principles  receive  the 
clearest  evidence  of  their  universal  truth.  That  which 
the  mind  has  often  obscurely  apprehended  as  an  ab- 
stract doctrine,  becomes  clear  when  it  is  embodied  in 
a  palpable  shape;  and  we  often  do  not  know  the 
extent  of  our  knowledge,  or  the  value  of  that  which 
has  cost  so  much  mental  labour,  till  we  come  to  apply 
it  to  practice ;  we  then  perceive  that  in  learning  the 

Sneral  we  have  mastered  the  particular;  that  we 
ve  a  rule  far  more  comprehensive  than  the  single 
case  which  is  before  us.  The  due  proportion  between 
the  power  to  apprehend  fully  the  general,  and  rightly 
to  estimate  the  relation  to  it  of  the  particular,  con- 
stitutes the  well-balanced  self-relying  character  of  the 
man  of  sound  judgment.  If  any  attempt  should  be 
made  in  this  country  to  revive  studies  that'  once 
flourished,  and  arc  now  neglected,  to  give  to  our 
higher  education  somewhat  more  of  a  philosophic 
character,  there  would  be  no  danger  of  practical  ap- 
plications being  neglected.  Our  political  constitution 
and  our  social  condition  favour  the  active  rather  than 
the  contemplative  element.  Practical  knowledge  brings 
great  consideration  and  great  profit:  speculative  know- 
ledge brings  little  either  of  one  or  of  the  other. 

"  Now  it  is  for  the  purpose  of  keeping  alive  the 
creative  and  active  principles  of  every  science,  that 
public  teachers  are  appointed  in  colleges  and  uni- 
versities. Aa  the  mass  of  mankind,  and  even  the 
great  bulk  of  those  who  are  engaged  in  the  practical 
application  of  the  sciences,  have  not  leisure  or  oppor- 
tunity to  cultivate  the  general  principles  of  them,  it 
is  necessary  that  there  shall  be  men  to  watch  the  pro- 
gress of  the  sciences,  and  to  present  all  discoveries 


and  all  new  results  in  that  form  in  which  they  may  be 
most  readily  and  correctly  apprehended.  In  this  way 
the  sciences  of  physiology,  organic  chemistry,  and 
other  branches  of  medicine,  all  of  which  have  their 

Practical  uses,  are  now  expounded  in  this  metropolis 
y  a  body  of  able  and  industrious  teachers,  who  com- 
municate to  their  pupils  the  results  of  the  labours  of 
other  nations,  as  well  as  those  of  their  own  country- 
men. Thus  a  profession  which,  without  these  public 
teachers,  would  inevitably  sink  to  the  condition  of  an 
empirical  practice,  by  which  we  should  all  be  suf- 
ferers, is  not  only  maintained  in  a  respectable  position, 
but  is  in  a  state  of  improvement. 

"  It  is  not  easy  to  find  any  reasons  why  law  should 
not  be  cultivated  like  other  sciences,  such  as  that  of 
medicine ;  and  it  is  easy  to  find  reasons  why  it  should* 
Both  sciences  have  their  fundamental  principles,  but 
law  has  the  advantage  over  medicine  in  being  reducible 
to  fewer  and  less  dubious  elements :  both  admit  of 
divisions  and  distribution  according  to  the  nature  of 
the  matter,  and  the  practical  use  of  both  is  for  the 
commodity  of  human  life. 

"  The  ultimate  elements  of  these  and  of  all  sciences 
are  unchangeable ;  they  exist  in  ourselves  and  in  the 
things  around  us.  There  is  no  system  of  law,  and  no 
part  of  a  system,  which  is  not  pervaded  by  universal 
principles,  whatever  may  be  the  form  into  which  it  is 
moulded  by  positive  rules.  The  actual  existence  of 
law,  as  a  body  of  imperative  rules,  is  a  necessity. 
Law  is  not  in  its  general  character  a  limitation  of 
man's  power  to  act,  though  it  may  appear  to  be  so 
sometimes;  it  is  the  security  for  man's  freedom  of 
action.  It  may  consist  of  a  few  rules  in  a  state  of 
society  where  the  objects  of  property  are  few,  and  the 
relations  of  individuals  are  limited  by  want  of  com- 
bination and  the  simple  nature  of  those  facts  and  acts 
to  which  law  attaches  as  consequences— rights,  duties, 
compensation  for  injuries,  and  punishment.  When 
wealth,  the  product  of  human  labour,  is  augmented, 
both  in  quantity  and  variety,  when  men  combine  then* 
capital  and  skill  for  a  common  object,  and  when  the 
relations  between  individuals  become  indefinitely  in- 
creased and  varied,  matter  is  made  for  new  positive 
rules,  which  of  necessity  must  be  formed,  if  this 
increased  activity  is  to  be  secured  and  to  have  its  free 
development.  These  rules  are  only  new  in  form': 
they  are  merely  particular  applications  of  universal 
principles ;  for  if  they  were  not,  it  must  be  admitted 
that  it  is  indifferent  what  the  rule  is,  provided  it  is 
fixed.  And  there  are  cases  of  this  kind,  in  which  the 
positive  rule  .might  be  either  what  it  is,  or  something 
different,  without  materially  affecting  the  public  utility. 
But  this  is  not  generally  so ;  and  whether  the  appli- 
cation of  general  truths  to  the  making  of  a  positive 
rule  may  be  done  skilfully  or  unskilfully,  it  is,  and  it 
is  acknowledged  to  be  by  the  very  form  which  the 
rule  of  law  assumes,  nothing  more  than  an  application. 
A  really  new  principle  cannot  be  created :  a  principle 
is  sometimes  evoked  from  its  obscurity  by  the  intel- 
lectual energy  of  the  judge  or  the  jurist :  it  is  admitted 
to  be  a  truth,  because  in  its  nature  it  bears  its  own 
evidence ;  and  it  receives  the  character  of  law  from 
the  legislator,  or  from  hi  in  who  has  power  to  declare 
the  law.  Now  it  is  the  tendency  of  particular  systems 
of  law  to  emerge  from  the  narrow  rules  which  originate 
in  the  peculiar  character  of  any  given  political  society, 
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and  to  obtain  a  character  of  greater  generality,  as  a 
nation  advances  in  civilisation,  and  as  the  commerce 
with  other  nations  is  extended.  This  was  the  history 
of  the  Roman  law,  the  best  part  of  which  became  and 
is  universal.  This  is  the  history  of  a  great  part  of 
our  own  law,  and  this  is  the  direction  of  its  actual 
development.  The  study  of  law,  then,  must  in  its 
nature  become  more  general,  and  every  nation  may 
derive  some  aid  from  others  in  which  law  is  cultivated. 
These  are  reasons  for  promoting  the  cultivation  of  law 
by  every  means  that  can  be  devised ;  and  among  these 
means  one  is  by  the  establishment  of  public  teachers 
here  as  in  other  countries.  The  greater  the  extent 
and  variety  of  the  matter  of  law,  the  more  need  there 
is  for  continually  working  at  it :  all  the  activity  of 
the  legislator,  all  the  wisdom  of  the  judge,  all  the 
skill  of  the  practitioner,  and  all  the  industry  of  the 
writer  and  the  teacher,  are  barely  sufficient  to  main- 
tain, even  in  a  stable  position,  this  ponderous  and 
evergrowing  mass.  For  no  system  of  law  is  secure 
against  corruption  and  decay :  there  is  none  which  is 
permanent  or  perfect ;  there  is  none  that  can  resist 
the  force  of  time  and  circumstances,  which  work 
changes  in  all  human  institutions.  There  is  no  science 
or  art  which  more  requires  the  uninterrupted  activity 
of  man  to  maintain  its  integrity,  or  further  its  im- 
provement. Positive  rules  and  forms  are  the  outward 
*  shape  in  which  it  is  embodied ;  but  its  real  existence 
is  in  the  understanding -of  the  living  men,  and  in  its 
jnst  applications  to  the  purposes  of  human  life." 


ALIENATION  OF  ESTATES  TAIL 


There  is  nothing  which  can  be  more  useful  to  the 
lawyer  than  to  have  his  attention  drawn,  from  time  to 
time,  to  the  old  and  the  new  law,  especially  where  the 
character  of  the  alterations  is  clearly  pointed  out.  We 

Sropose,  from  time  to  time,  to  do  this  with  the  leading 
oetrines  of  the  law,  and,  at  present,  we  commence 
with  such  a  view  as  regards  the  alienation  of  estates 
tail. 

It  was  clearly  the  intention  of  the  framers  of  the 
well-known  statute  called  de  donis,  to  prevent  all 
alienations  by  a  tenant  in  tail  of  his  estate ;  though, 
as  we  shall  see,  those  intentions  have  been  completely 
defeated.  The  mode  which  the  statute  took,  was  not 
peremptorily  to  annul  the  alienations  made  by  tenants 
in  tail,  bnt  to  forbid  that  the  issue  should  be  disin- 
herited by  them.  But  it  did  not  determine  in  what 
manner  the  ditherision  should  be  prevented,  whether 
by  giving  a  right  of  entry  to  the  heir,  or  by  merely 
reserving  to  him  that  right  of  action  (formedon  in  the 
descender),  which  is  specified  in  the  statute  (Burton's 
Comp.  pi.  671).  The  formedon  (see  3  Black.  Com. 
191)  has  shared  the  fate  of  most  other  real  actions, 
and  has  been  abolished  (3  &  4  Will.  4,  c.  27,  s.  36). 

The  feoffment  or  fine  of  a  tenant  in  tail  of  land  in 
possession,  by  virtue  of  the  entail,  caused  a  discon- 
tinuance of  the  entail,  whereby  the  issue  and  the 
persons  in  remainder  and  reversion  were  put  to  their 
rormedons  (Litt.  ss.  695—697),  but  fines  have  been 
entirely  abolished  (3  &  4  Will.  4,  c.  74),  and  a  feoff- 
ment made  after  the  1st  day  of  October,  1845,  has  no 
tortious  operation  (8  &  9  Vic.  c.  106,  s.  4).  And 
further,  by  stat.  3  &  4  Will  4,  c.  27,  s.  29,  no  discon- 


tinuance made  after  the  31st  of  December,  1833,  shall 
defeat  any  right  of  entry  or  action  for  the  recovery  of 
land. 

There  might  also  have  been  a  discontinuance  by  the 
obligation  of  a  warranty  descending  on  the.  person 
entitled  under  the  entail  (Co.  Litt  328  b.,  399  a.; 
Doe  v.  Jones,  1  Crompt.  and  Jerv.  528).  Thus,  if  a 
tenant  in  tail  were  disseised,  and  then  released  his 
right  to  the  disseisor,  with  a  clause  of  warranty  against 
himself  and  his  heirs,  and  afterwards  died,  his  eldest 
son  was  not  allowed  to  enter  upon  the  land, -bat  mast 
have  brought  his  action  of  formedon  in  order  to  give 
the  disseisor  an  opportunity  of  pleading  the  warranty. 
But  by  stat.  3  &  4  Will.  4,  c.  74,  s.  14,  all  warranties 
of  land  made  after  the  31st  of  December,  1833,  by 
tenant  in  tail,  shall  be  void  against  issue  in  tail,  and 
all  persons  whose  estates  are  to  take  effect  after  the 
determination  or  in  defeasance  of  the  estate  tail.  But 
the  most  common  and  effectual  mode  by  which  a  tenant 
in  tail  could  cut  off  the  heirs  in  tail,  and  the  persons 
in  remainder  or  reversion,  and  convert  the  estate  into 
a  fee  simple,  was  by  suffering  a  common  recovery. 
The  efficacy  of  this  assurance  for  these  purposes  de- 
pends entirely  on  the  doctrine  of  warranty,  and  (to  use 
the  words  of  a  recent  writer)  on  such  a  bold  application 
of  that  doctrine,  as  no  court  of  justice  under  the  con- 
trol of  due  responsibility  would  have  ventured  origi- 
nally to  make.  It  may,  indeed,  without  much  exaggera- 
tion (says  Mr.  Burton,  pi.  682)  be  affirmed,  that  in 
the  reign  of  Edward  4,  the  principal  enactment  of  the 
statute  de  donis  was  repealed  by  a  judicial  sentence. 
This  virtual  repeal  of  the  statute  has  now  been  com- 
pletely carried  out  by  the  stat.  3  &  4  Will.  4,  c.  74,  by 
which  recoveries  were  abolished,  and  a  deed'  enrolled 
in  Chancery  substituted  under  certain  restrictions  in 
their  place. 

The  effect  of  a  common  recovery  was  to  convert  the 
estate  tail  on  which  it  operated  into  a  fee  simple,  as 
absolute  as  that  out  of  which  it  was  at  first  derived. 
The  recovery  must,  therefore,  have  defeated  not  only 
the  remainders  and  reversion  which  were  expectant  on 
the  natural  expiration  of  the  estate  tail,  but  also  all 
shifting  uses,  or  executory  devises  to  which  it  was 
subjected  in  its  creation  (2  Salk.  570;  Burt.  Comp. 
pi.  695).  Although  dignities  and  titles  of  honour  may 
be  entailed,  yet  neither  the  donee  nor  his  issue  could 
formerly,  nor  can  they  now,  bar  the  entail  (Purbeck'a 
case,  1  Show.  P.  C.  1). 

A  tenant  in  tail  might  always  make  leases  for  any 
term  of  years,  which  during  his  own  life,  would  be 
valid  and  indefeasible,  and  after  his  death,  if  the  estate 
tail  continued,  would  still  subsist  unless  defeated  by 
the  entry  of  the  heir ;  and  if  such  heir,  instead  of 
entering,  accepted  rent  from  the  lessee,  the  former  wss 
placed  in  the  situation  of  lessor  (Co.  Litt.  45  b.,  46  a.). 
By  stat.  32  Heo.  8,  c  28,  leases  for  twenty-one  years 
or  for  three  lives  are  valid  as  against  the  issue  if  the 
provisions  of  that  statute  are  complied  with,  and  now 
under  the  stat.  3  &  4  Will.  4,  e.  74,  the  tenant  in  tail 
may,  by  disposition  under  that  act,  with' the  necessary 
consents,  make  leases  for  any  term  of  years,  and  nn* 
restrained  by  any  condition,  and  even  if  the  lease  be 
made  by  such  disposition,  but  without  the  necessary 
consents,  it  will  be  good  against  the  issue  in  tail 
(3  &  4  Will.  4,  c.  74,  Si  15  j  Burt.  Comp.  edit  5, 
279  n.).    By  see.  41,  enrolment  is  not  necessary  to 
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any  letfse  for  any  term  not  exceeding  twenty-one 
yean,  to  commence  from  the  date  of  such  lease,  where 
a  rent  shall  be  thereby  reserved,  which,  at  the  time  of 
{{ranting  such  lease,  shall  be  a  rack-rent,  or  not  less 
than  fire-sixths  part  of  a  rack-rent. 

It  should  be  observed,  that  the  power  of  disposition 
given  by  stat.  3  &  4  Will.  4,  c.  74,  does  not  extend  to 
tenants  in  tail  after  possibility  of  issue  extinct  (see 
see.  18). 

Another  peculiarity  of  an  estate  tail  was,  that  it  was 
not  forfeited  for  treason.  But  when  once  the  rights 
of  the  issue  and  the  remainderman  could  be  barred, 
the  crown  soon  determined  not  to  be  cut  out.  Henry  8j 
according  to  Blackstone  (2  Com.  118),  found  that  not- 
withstanding Taltarum's  case,  the  practice  of  resettling 
estates  tail  in  a  similar  manner  to  suit  the  convenience 
of  families,  prevailed,  and  had  address  enough  to  pro- 
cure a  statute  (26  Hen.  8,  e.  13),  whereby  all  estates 
of  inheritance  (under  which  general  word  estates  tail 
were  covertly  included)  are  declared  to  be  forfeited  to 
the  King  upon  any  conviction  of  high  treason ;  and 
by  stat.  33  Hen.  8,  c.  20,  estates  tail  are  forfeited  by 
afi  manner  of  attainders  of  treason.  By  stat.  33  Hen.  8, 
c.  39,  a.  75,  the  issue  in  tail  were  made  liable  to  crown 
debts.  The  last  material  alteration  which  has  recently 
taken  place  with  respect  to  estates  tail,  is  the  rendering 
them  liable  to  other  debts.  By  the  stat.  1  &  2  Vic.  c.  1 10, 
a.  13,  it  is  enacted,  that  a  judgment  duly  entered  up  in 
any  of  the  superior  courts  at  Westminster,  against  any 
person,  shall  operate  as  a  charge  on  all  his  real  estate, 
"  of  or  to  -which  such  person  shall  at  the  time  of 
entering  up  such  judgment,  or  at  any  time  afterwards 
be  seised,  possessed,  or  entitled  for  any  estate  or  inte- 
rest whatever  at  law  or  in  equity,  in  possession,  rever- 
sion, remainder,  or  expectancy,  or  over  which  such 
person  shall  have  any  disposing  power,"  and  shall  be 
binding  on  the  issue  of  his  body,  and  all  other  persons 
whom  he  might,  without  the  assent  of  any  other  person, 
have  barred;  and  by  sec.  16,  decrees  and  orders  of 
courts  of  equity  shall  have  the  effect  of  judgments. 
The  present  state  of  the  law  as  to  the  power  of  aliena- 
tion of  tenant  in  tall,  is  thus  concisely  stated  by  a 
recent  writer : — "  The  tenant  in  tail  is  now  enabled  to 
alienate  his  lands  and  tenements  by  deed  founded  on 
the  late  statute,  either  absolutely  or  by  way  of  mort- 
gage (3  &  4  Will.  4,  c  74,  as.  15  and  21),  and  thereby 
to  defeat  the  interest  as  well  of  his  own  issue,  though 
unborn,  as  also  of  the  remainderman  or  reversioner, 
even  when  the  reversion  is  vested  in  the  crown,  except 
the  estate  tail  be  granted  for  public  services,  or  the 
tenant  in  tail  is  expressly  restrained  by  act  of  Parlia- 
ment from  barring  his  estate;  secondly,  he  is  now 
liable  to  forfeit  them  for  high  treason  and  on  bank- 
ruptcy ;  thirdly,  he  may  charge  them  with  reasonable 
leases;  and, lastly,  tbey  are  now  liable  to  the  payment 
of  his  debts  on  a  judgment  or  decree  obtained  against 
him.  In  conclusion,  perhaps,  we  may  say  that  Little- 
ton's (sec.  13)  definition  of  an  estate  tail,  that  tenant 
in  tail  is  by  virtue  of  the  statute  of  Westminster  the 
Second,  fano  longer  correct,  inasmuch  as  that  statute 
has  now  in  effect  been  almost  entirely  repealed.  By 
the  statute  de  donis,  the  donee  is  only  expressly  pro- 
hibited from  aliening,  and  no  mention  is  made  of  the 
issue  in  tail;  but  it  was  very  early  decided  that  the 
issue  wms  not  at  liberty  to  alien  to  the  prejudice  of  his 
issue  (5  Edw.  2;  the  citations  of  this  case  are  given  by 


Mr.  Crabb,  vol.  ii.  p.  50).  And  this  law  is  expressly 
left  unaltered  both  by  stat.  3  &  4  Will.  4,  c.  74,  s.  20, 
which  extended  the  powers  of  alienation  by  tenant  in 
tail,  and  8  &  9  Vic.  c.  106,  s.  6,  which  renders  contin- 
gent interests  alienable. 


LEADING  CASES. 


VOLUNTARY  CONVEYANCES.— Revocation  of 
— For  benefit  of  creditors  [Synnot  v.  Simpson,  23  Law 
Tiro.  Rep.  263]. — A  recent  decision  of  the  House 
of  Lords,  in  which  the  Lord  Chancellor  and  Lord 
St.  Leonards  arrived  at  different  conclusions,  has 
drawn  attention  to  the  doctrine  of  the  courts  of  equity, 
as  to  the  revocability  of  deeds  by  which  debtors  volun- 
tarily make  provisions  for  payment  of  their  debts,  by 
vesting  their  estates  in  trustees.  Mr.  Hayes  (Introd. 
to  Convey,  p.  351,  4th  edit.), -referring  to  some  of  the 
decisions  which  were  reported  about  the  time  of  the 
publication  of  his  work,  observed,  "A  train  of  recent 
decisions  has  established  that  where  a  man  vests  pro- 
perty in  trustees  for  payment  of  his  debts,  not  as 
matter  of  arrangement  with  his  creditors,  but  as  a 
mode  of  administering  his  estate  convenient  to  him- 
self, he  may  at  pleasure  revoke  or  vary  the  trusts, 
either  by  express  declaration  or  by  subsequent  incon-. 
sistent  acts  (Wallwyn  v.  Coutts,  3  Mer.  707 ;  3  Sim. 
14 ;  2  Russ.  and  M.  452, 454 ;  Garrard  v.  Lord  Lau- 
derdale, 3  Sim.  1 ;  2  Russ.  and  M.  451 ;  Acton  v. 
Woodgate,  2  Mylne  and  K.  492)."  The  case  of 
Garrard  v.  Lauderdale  (which  is  the  chief  case  upon 
which  the  doctrine  turns,  or  at  least  upon  which  the 
discussion  and  difference  of  opinion  above  referred  to 
arose)  was  this : — A  person  conveyed  to  trustees  cer- 
tain personal  property  upon  trust  to  sell  the  same, 
and,  after  satisfying  certain  specified  charges  and 
claims  in  a  prescribed  order  out  of  the  proceeds,  to 
divide  the  residue  among  his  scheduled  creditors,  none 
of  whom  were  parties  or  privy  to  the  execution  of  the 
deed.  The  trustees,  after  partially  executing  the 
trusts,  by  making  sales  and  paying  off  the  specified 
charges  and  claims  in  the  order  directed,  concurred 
with  the  grantor  in  doing  several  acts  inconsistent 
with  subsequent  trusts.  It  was  held  that,  after  the 
death  of  the  grantor,  a  scheduled  creditor  had  no 
equity  against  the  trustees  to  enforce  the  execution  of 
the  trust,  the  conveyance  being  in  the  nature  of  a 
private  arrangement  for  the  personal  convenience  of 
the  grantor,  and  vesting  no  right  in  the  creditors. 
(See  observations  of  Sir  James  Wigram  on  the  case  of 
Wallwyn  v.  Coutts  in  Kirwan  v.  Daniell,  11  Jur.237.) 
Unfortunately,  these  decisions  do  not  (observes  Mr. 
Hayes)  furnish  the  practitioner  with  such  distinct  and 
satisfactory  tests  as  enable  him  to  determine  in  what 
cases  (with  reference  to  the  fact  of  creditors  being 
parties  or  not — to  dealings  or  communications,  con- 
temporaneous or  subsequent,  by  or  with  creditors— 
and  to  other  circumstances)  the  deed,  on  being  repu- 
diated by  the  maker,  may  be  safely  treated  as  a  nullity. 
The  result  of  the  authorities,  so  far  as  it  call  be  col- 
lected, appears  to  be  that  the  trusts  of  a  deed  of  this 
kind  must  be  considered  as  created  by  the  debtor  for 
his  Qwn  accommodation,  and  as  liable,  like  directions 
given  to  a  consignee  or  agent  respecting  the  applica- 
tion of  the  goods  or  funds  of  the  principal  (Williams 
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t.  Everett,  14  East,  582;  Scott  v.  Porcher,  3  Mer. 
652 ;  Fitzgerald  v.  Stewart,  2  Run.  and  Myl.  457), 
to  be  countermanded  at  any  time  before  an  actual 
appropriation.  The  moat  explicit  judicial  exposition 
of  the  doctrine  states  it  thus  : — "  If  a  debtor  conveys 
property  in  trust  for  the  benefit  of  his  creditors,  to 
whom  the  conveyance  is  not  communicated,  and  the 
creditors  are  not  in  any  manner  privy  to  the  convey- 
ance, the  deed  merely  operates  as  a  power  to  the 
trustees,  which  is  revocable  by  the  debtor,  and  has 
the  same  effect  as  if  the  debtor  had  delivered  mooey 
to  an  agent  to  pay  his  creditors,  and  before  any  pay- 
ment made  by  the  agent,  or  communication  by  him 
to  the  creditors,  had  recalled  the  money  so  delivered  " 
(Aoton  v.  Woodgate,  2  Mylne  and  Keen,  492).  And 
where  several  persons  contract  by  way  of  arrangement 
between  themselves  for  the  settlement  of  an  estate, 
their  concurrence  which  made,  may  also  rescind  or 
vary  the  arrangement,  while  it  yet  rest  in  fieri;  for 
third  persons  not  parties  have  no  equity  to  en- 
force such  private  and  voluntary  contracts;  but 
this  conclusion  seems  to  flow  rather  from  the  old 
and  settled  distinction  (2  Russ.  and  Myl.  453) 
between  voluntary  dispositions  executed  and  executory, 
than  from  the  doctrine  of  the  modern  decisions  on 
trust  deeds  for  creditors;  on  whieh  decisions,  how- 
ever, the  Vice-Chancellor  in  the  case  of  Ravenshaw 
v.  Hollier  (7  Sim.  3),  involving  the  point  in  question, 
founded  his  judgment.  So,  "  if  two  persons  for  valu- 
able consideration  as  between  themselves,  consent 
to  do  an  act  for  the  benefit  of  a  stranger,  the  stranger 
has  not  any  right  to  enforce  the  contract  as  against 
the  two,  though  each  one  might  as  against  the  other." 
(Collyear  v.  Countess  of  Mulgrave,  2  Keen,  81).  It 
was  almost  of  course  that  the  principle  which  sus- 
tained a  voluntary  deed  against  the  maker  and  his 
representatives  would  be  considered  as  impugned  by 
these  decisions,  which  held  out  encouragement  to 
every  voluntary  settlor  to  repudiate  his  own  solemn 
aet.  Acccordingly,  in  the  case  of  Bill  v.  Cureton  (2 
Mylne  and  Keen,  503),  the  settlor,  a  spinster,  having 
vested  stock  in  trustees  in  trust  for  her  separate  use 
for  life,  then  for  her  children,  and  if  no  child  for  her 
next  of  kin,  filed  a  bill  against  the  trustees  for  a  trans- 
fer of  the  stock;  but  Sir  C.  Pepys,  M.R.  (Lord  Cot- 
tenham),  very  properly  held  that  the  author  of  the 
settlement  was  bound  by  it,  inasmuch  as  a  volun- 
tary settlement  where  the  trust  is  created,  is  binding 
upon  the  settlor;  a  doctrine,  he  observed,  not  im- 
peached by  the  above  decisions,  inasmuch  as  they 
proceeded  upon  the  distinction  which,  though  some- 
what refined,  had  good  sense  for  its  foundation,  that 
the  debtor  himself  was  the  only  cestui  que  trust,  and 
therefore  entitled  to  direct  the  application  of  his  own 
trust  fund  (see  also  Page  v.  Broom,  4  Russ.  6).  Still, 
with  respect  to  trust  deeds  for  creditors,  the  subject 
was  left  in  a  state  far  from  satisfactory,  whether  we 
regard  the  difficulty  of  arriving  through  the  medium 
of  extrinsic  evidence  at  the  state  of  facts,  as  to  the 
communication  or  privity,  and  the  consequent  danger 
of  relyiog  upon  a  second  deed  made  in  contravention 
of  the  first,  or  the  difficulty  of  collecting  the  principle 
amidst  the  confusion  of  trusts  and  powers,  revo- 
cation and  resumption,  grantee  and  agent.  It  may  be 
thought  that  the  "  good  sense"  is  less  apparent  than 
the  refinement  of  a  distinction  which  treats  a  con- 


veyance upon  trust  for  A.,  to  whom  the  grantor  owes 
no  duty,  as  irrevocable,  and  a  conveyance  upon  trust 
for  a  body,  of  creditors  composed  of  B.  C.  D.,  &c,  to 
whom  the  grantor  owes  a  duty  of  the  highest  obliga- 
tion, as  revocable, — not  to  insist  that  by  making  the 
deed  ambulatory  during  the  life  of  the  prantor,  we 
confound  it  with  a  testamentary  disposition.  The 
remark  of  Sir  C.  Pepys,  M.R.,  in  Bill  v.  Cureton, 
that  "  a  man  who  without  any  communication  with 
his  creditors  puts  property  in  the  hands  of  trustees  for 
the  purpose  of  paying  his  debts,  purposes  only  a  be- 
nefit to  nimself  by  the  payment  of  his  debts;  his 
object  is  hot  to  benefit  his  creditors;  wherefore  it 
would  oe  a  result  most  remote  from  the  contemplation 
of  the  debtor,  if  it  should  be  held  that  any  creditor 
discovering  the  transaction  should  be  able  to  fasten 
upon  the  property,  and  invest  himself  with  the  cha- 
racter of  a  cestui  que  trust," — must  not  be  supposed 
to  import  that  a  communication  prior  to  or  contem- 
poraneous with  the  execution  of  the  deed  is  essential 
to  give  the  creditors  an  equity  ;  for  both  the  general 
principles  applicable  to  voluntary  deeds,  and  the  par- 
ticular language  of  the  decisions  in  question  concur  in 
attributing  that  effect  to  au  ex  post  facto  dealing  by 
the  debtor  with  the  creditors.  Even  with  respect  to 
settlements  voluntary  in  their  inception  within  the 
stat.  27  Eliz.  c.  4,  a  dealing  for  value  by  the  volunteer 
with  the  intent  designed  for  him  by  the  settlement,  or 
a  marriage  contracted*  with  him  upon  the  faith  or 
credit  of  the  settlement,  will  exclude  the  statute. 
Though  the  debtor  may  "revoke"  the  trusts  or  "  re- 
call "  the  beneficial  interest,  he  cannot  in  the  absence  of 
an  express  power  of  revocation  defeat  the  legal-estate  of 
the  trustees,  who  will  rarely  be  advised  to  re- convey 
without  the  indemnity  of  a  decree  (see  Acton  v.  Wood- 
gate,  2  Mylne  and  Keen,  492).  In  the  case  of  Wilding 
v.  Richards  (1  Coll.  N.  C.  655 ;  S.C.  14  Law  Jour. 
N.S.  Chanc.  211),  it  appeared  that  the  obligor  of 
several  bonds  in  which  A.,  a  solicitor,  joined  as  surety, 
conveyed  certain  real  property  to  A.  upon  trust  to  sell, 
and  out  of  the  proceeds  of  the  sale  to  pay  the  bond 
creditors.  The  creditors  did  not  execute  or  have  any 
notice  of  the  deed,  and  it  was  held  that  the  deed  was 
a  mere  deed  of  agency,  and  not  binding  in  favour  of 
the  creditors,  but  that  A.  was  entitled  to  retain  the 
estates  conveyed  to  him  until  he  should  be  discharged 
from  his  liability  as  surety  under  the  bonds.  In  the 
same  case  a  deed  of  conveyance  of  land  by  a  debtor 
to  a  person  upon  trust,  for  effectually  securing  the 
repayment  of  certain  specific  sums,  due  in  respect 
of  certain  bonds  mentioned  in  the  deed,  was  held, 
under  the  circumstances  of  the  case,  to  be  bind- 
ing on  the  debtor  as  between  him  and  the  creditors, 
although  the  creditors  did  not  execute  the  deed. 
Nor  is  this  doctrine  confined  to  courts  of  equity,  for 
at  law  it  has  been  decided  that  where  the  debtor 
conveys  property  in  trust  for  creditors  to  whom  the 
conveyance  is  not  communicated,  and  the  creditors  are 
not  in  any  manner  privy  to  the  conveyance,  the  con- 
veyance operates  not  as  an  assignment,  but  only  as  a 
power  to  the  trustee,  which  is  revocable  by  the 
debtor  (Smith  v.  Keating,  6  Com.  Ben.  Rep.  136). 
The  difficulties  arising  from  the  state  of  the  law 
upon  the  above  subject  will  appear  very  evident  from 
a  perusal  of  the  judgment  of  Sir  George  Turner,  in 
the  case  of  Smith  v.  Hurst,  (10  Hare,  30;  S.  C.  17 
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Jut.  30).  In  this  cue  it  appeared  that,  by  indenture, 
H.,  who  waa  then  indebted  to  several  persons,  and 
among  others  to  one  P.,  con? eyed  and  assigned  to  P. 
certain  real  and  personal  estates,  upon  trust  to  manage 
and  sell  the  same,  and  pay  out  of  the  moneys  thence 
arising  all  expenses,  and  then  satisfy  the  debts  of  H., 
or  such  of  them  as  P.  in  his  uncontrolled  discretion 
should  think  fit,  with  an  ultimate  trust  for  H.,  his 
heirs,  &c,  absolutely*  By  the  deed  full  power  was 
given  to  P.  to  eut  timber  and  to  compromise  debts, 
also  to  resign  at  any  time  the  trusts,  and  it  was  pro- 
Tided  that  nothing  therein  contained  should  prejudice 
or  affect  a  mortgage  which  P.  had  orer  part  of  the 
property,  or  his  position  as  receiver ;  and  a  provision 
was  made  for  his  compensation.  No  other  creditor  of 
H.  ezeept  P.  was  a  party  to  the  deed,  or  aware  of  its 
existence  until  long  afterward*;  and  P.  was  not  ex- 
pressed to  be  made  a  party  in  the  character  of  a  cre- 
ditor, but  solely  as  a  trustee.  It  was  held  by  a  court 
of  equity  that  the  indenture  was  revocable.  Vice- 
chancellor  Sir  George  Turner,  in  the  course  of  his 
judgment,  said : — "  Many  of  the  cases  upon  voluntary 
deeds  were  cited  and  commented  upon  in  the  argument 
of  this  case,  and  I  have  thought  it  right  therefore  to 
examine  the  authorities  upon  the  subject.*  They 
appear  to  me  to  result  iu  this,  that  in  cases  of  deeds 
vesting  property  in  trustees  upon  trust  for  the  benefit 
of  particular  persons,  the  deed  cannot  be  revoked, 
altered,  or  .modified  by  the  party  who  has  created  the 
trust;  but  that  in  cases  or  deeds  purporting  to  be 
executed  for  the  benefit  of  creditors,  the  question 
whether  the  trust  can  be  revoked,  altered,  or  mo* 
dified,  depends  upon  the  circumstances  of  each  par- 
ticular case.  It  is  difficult  at  first  sight  to  see  the 
distinction  between  the  two  classes  of  cases,  for  in 
each  of  the  classes  a  trust  is  purported  to  be  created, 
and  the  property  is  vested  in  the  trustees.  But  I  think 
the  distinction  lies  in  this,  that  in  cases  of  trusts  for 
the  benefit  of  particular  persons,  the  party  creating 
the  trust  can  have  no  other  object  than  to  benefit  the 
persons  in  whose  favour  the  trust  is  created :  and  the 
trust  being  well  created,  the  property  in  equity  belongs 
to  the  cestui  que  trust,  as  much  as  it  would  belong  to 
them  at  law  if  the  legal  interest  had  been  transferred 
to  them.  But  in  cases  of  deeds  purporting  to  be  exe- 
cuted for  the  benefit  of  creditors,  and  to  which  no 
creditor  is  a  party,  the  motive  of  the  party  executing 
the  deed  may  have  been  either  to  benefit  his  creditors 
or  to  promote  his  own  convenience ;  and  the  court, 
therefore,  has  to  examine  into  the  circumstances,  for 
the  purpose  of  ascertaining  what  was  the  true  purpose 
of  the  deed.  And  this  examination  does  not  stop  with 
the  deed  itself,  but  must  be  carried  on  to  what  has 
subsequently  occurred,  because  the  party  who  has 
created  the  trust  may,  by  his  own  conduct,  or  by  the 
obligations  which  he  has  permitted  his  trustees  to 
contract,  have  created  an  equity  against  himself.  Each 
case  of  the  latter  description  being  thus  governed  by 
its  circumstances,  any  further  examination  of  the 
authorities  would  be  useless.  It  would  lead  to  the 
ascertainment  of  no  principle,  and  would  only  involve 
the  question  whether  the  principle  has  been  rightly  ap- 
plied." We  are  now  brought  to  the  case  that  originated 
these  remarks,  viz.,  Synnot  v.  Simpson,  in  which, 
as  above  stated,  the  Lord  Chancellor  and  Lord  St. 
Leonards  entertained  different  views,  or  at  least  ar- 


rived  at  different  conclusions.  The  case  was  this  :— 
A.,  being  seised  and  possessed  of  freehold  and  lease- 
hold estates,  in  1818,  on  the  marriage  of  his  son  B., 
made  a  settlement,  to  which  B.  and  trustees  were 
parties,  whereby  the  said  lands  and  estates  were  cou- 
veyed  to  trustees  in  trust  out  of  the  rents  and  profits 
to  pay  off  and  keep  down  all  bead  rents  and  fines  for 
renewal,  then  to  pay  off  and  keep  down  the  interest 
due  and  to  grow  due  on  certain  debts  and  incumbrances 
then  due  by  A.,  as  specified  in  a  schedule  annexed ; 
and  after  paying  said  rents  and  interest  and  subject 
thereto,  to  the  use  of,  and  in  trust  for,  the  trustees 
for  100  years,  thereafter  in  trust  for  A.  for  life,  then 
for  B.  for  life,  provided  such  freehold  and  leasehold 
estates  should  continue  subject  to,  and  chargeable 
with,  the  scheduled  debts ;  then  there  was  a  proviso, 
enabling  the  trustees  to  sell  any  part  of  the  property 
for  the  payment  of  these  debts,  such  sale  obtaining 
the  consent  of  A.  and  B.,  or 'the  survivor.  After  the 
marriage,  interest  was  paid  on  the  schedule  debts. 
In  1824,  A.  conveyed  his  life-interest  to  other  trustees 
on  similar  tnuts  to  keep  down  the  interest  on  certain 
debts  specified  in  a  schedule,  which  included  all  the 
debts  in.  the  schedule  to  the  deed  of  1318.  A.  died 
in  1831,  bequeathing  all  his  real  and  personal  estate 
to  B.,  his  sole  executor,  who  proved  the  will,  and  con- 
tinued to  pay  the  interest  on  the  schedule  debts.  In 
1845,  B.  aied,  and,  there  being  a  deficiency  of  assets, 
S.,  the  obligee,  in  two  bonds  included  in  the  sehedule 
of  1818,  filed  a  bill  to  enforce  the  trusts  of  that  deed : 
Held,  by  Lord  Cranworth,  L.  C,  that  independently 
of  all  consideration  arising  from  notice  of  the  trusts 
to  the  creditors,  and  from  the  conduct  of  the  settler, 
it  was  plain  that  the  deed  was  not  to  come  into  opera- 
tion till  after  A.'s  death;  that  the  schedule  creditors 
were  all  equally  objects  of  testator's  bounty  in  the 
same  sense  that  B.  was ;  and  that  though  during  A/s 
life  the  trust  was  revocable,  it  was.no  longer  so  after 
A.'s  death,  and  that  B.  only  took  the  estates  as  they 
were  given  to  him — t.  e.,  subject  to  the  debts,  anil 
that  therefore  plaintiff's  bill  must  be  sustained :  Held, 
contra,  by  Lord  St.  Leonards,  as  the  creditors  were  no 
parties  to  the  deed  of  1818,  and  were  not  prejudiced 
thereby,  it  was  revocable,  not  only  during  A/s  life, 
but  by  B.  after  A.'s  death,  the  desth  of  A.  making  no 
difference ;  that,  as  no  case  had  been  made  by  the  bill 
of  acknowledgment  by  A.  and  B.  of  the  creditors9 
claims  to  the  benefit  of  the  trust,  and  as  the  evidence 
did  not  establish  such  acknowledgment,  the  creditors 
could  not  enforce  the  trust,  and  their  bill  ought  to  be 
dismissed.  The  House  being  equally  divided,  the 
decree  of  the  Lord  Chancellor  of  Ireland  affirmed. 
Per  Lord  Cranworth,  the  doctrine  of  Garrard  v.  Lord 
Lauderdale,  2  Russ.  &  M.  454.,  does  not  apply  to  a 
case  where  the  trust  is  to  come  into  operation  only  on 
the  death  of  its  author,  and  where,  subject  to  the 
trust  for  payment,  the  lands  charged  are  conveyed  by 
way  of  bounty  to  a  third  person  (Synnot  v.  Simpson, 
23  Law  Tim.  Rep.  263).  In  his  judgment,  Lord 
Cranworth  said  that  he  did  not  at  all  doubtor  question 
the  doctrine  acted  on  in  the  cases  of  Garrard  v. 
Lauderdale,  and  Wallwyn  v.  Coutts,  and  other  cases 
which  have  followed  those  decisions.  "They  pro- 
ceeded on  the  principle  that,  where  a  person  who  is 
indebted  makes  provision  for  the  payment  of  hit  debts 
by  vesting  property  in  trustees  for  the  purpose  of  dis- 
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charging  them,  if  it  is  done  behind  the  back*  of  the 
creditors  and  without  communicating  with  them,  the 
trustees  do  not  become  trustees  for  the  creditors  .  .  . 
The  case  is,  however,  obviously  different  when  the 
creditor  is  a  party  to  the  arrangement.  In  that  case, 
the  presumption  is,  that  the  deed  was  intended  to 
create  a  trust  in  hia  favour,  which  he  therefore  is  en- 
titled to  call  upon  a  trustee  to  execute.  So  even  if 
he  had  not  been  made  a  party,  if  the  debtor  has  given 
him  notice  of  the  existence  of  the  deed,  and  has  ex- 
pressly or  impliedly  told  him  that  he  may  look  to  the 
trust-property  for  payment  of  his  demand,  the  creditor 
may  thereby  become  a  cestui  que  trust,  and  may 
acquire  a  right  as  such,  just  as  if  he  had  been  a  party 
to  and  had  executed  the  deed." 

DEVISE.  —  "Male  heir"  of  Gavelkind  lands. 
(Thorp  v.  Owen,  18  Jur.  641).  It  has  long  been 
settled  that  when  a  testator  gives  property  to  his  heir 
male,  so  as  to  make  him  take  by  purchase,  he  must  be 
held  to  mean  his  heir  male  at  the  common  law.  Lord 
Coke  (1  Inst.  10  a.)  says,  "  Heirs  are  capable  of  taking 
land  also  .by  purchase,  and  then  the  course  of  descent 
is  sometimes  altered.  As  if  lands  of  the  nature  of 
gavelkind  be  given  to  B  and  his  heirs,  having  issue 
divers  sons,  all  his  sons  after  his  decease  shall  inherit ; 
but  if  a  lease  for  life  be  made,  the  remainder  to  the 
right  heirs  of  B,  and  B  dietb,  his  eldest  son  only  shall 
inherit,  for  he  only,  to  take  by  purchase,  is  right  heir 
by  the  common  law.  So  note  a  diversity  between  a 
purchase  and  a  descent/9  Mr.  Robinson  also,  in  his 
work  on  Gavelkind  (p.  156,  3rd  edit.)  says :  "  If  land 
in  gavelkind  is  devised  to  A  for  life,  remainder  to  the 
heirs  or  right  heirs  of  J.  S.,  who  has  issue  four  sons, 
and  dies,  and  afterwards  the  tenant  for  life  dies,  the 
eldest  son  pf  J.  S.,  who  is  the  right  heir  by  the  com- 
mon law,  shall  have  the  land ;"  and  he  notices  that 
this  custom  applies  to  land  held  in  borough-English. 
This  principle  was  carried  further  in  Wright  v.  Atkyns, 
(19  Yes.  299)  where  there  was  a  devise  and  bequest  of 
freehold  and  leasehold  estates  in  favour  of  the  devisor's 
heir;  and  Lord  Eldon  held  that  the  heir  at  common 
law  was  entitled  to  both  as  persona  designata,  and  the 
same  principle  was  acted  on  by  Sir  W.  Grant  in  Gwynne 
v.  Muddock  (14  Ves.  488).  On  these  authorities 
in  a  case  where  a  testator  being  seised  of  real  estates 
in  Essex  and  Kent,  the  former  being  of  free  or  com- 
mon socage  tenure,  and  the  latter  being  of  gavelkind 
tenure,  devised  his  real  estates  to  his  male  heir,  or  his 
heirs,  in  strict  tail  male,  and  died  leaving  five  sons  and 
six  daughters  him  surviving,  Sir  J.  Stuart  held  that 
the  eldest  son  was  entitled,  as  heir  male  according  to 
the  common  law,  as  well  to  the  real  estate  which  was 
of  free  or  common  socage  as  to  that  which  was  of 
gavelkind  tenure  (Thorp  v.  Owen,  18  Jur.  641). 


SUMMARY    OF    DECISIONS. 


CONVEYANCING  AND  EQUITY. 

ASSETS.— Specialty  creditor — Articles  of  partner- 
ship— Settlement — Covenant  under  seal. — By  articles 
of  partnership  under  seal,  A.  and  B.  agreed  to  enter 
into  partnership  together.      By  the  articles  it  was 
tipulated  that  they  should  be  true  to  each  other  in  all 
ontracts,  reckonings,"  receipts,  payments,  and  deal- 


ings ;  and  each  thereby  bound  himself  to  the  other  in 
the  penal  sum  of  .£5,000,  for  the  due  performance  of 
all  and  every  the  covenants,  articles,  and  agreements 
therein-before  contained,  which,  by  them  respectively, 
were  and  ought  to  be  performed  and  kept.    Upon 
taking  the  partnership  accounts  in  a  suit  to  administer 
the  estate  of  A,,  there  was  found  due  from  A.  to  B.,  in 
respect  of  the  partnership,  the  sum  of  £\  1,064 : 
Held,  that  B.  was  entitled  to  rank  as  a  specialty  ere* 
ditor  of  A.  for  the  sum  of  j£5,000,  part  of  the  soon  of 
,£11,064 ;  but  that  the  remainder  of  this  sumwasoaly 
to  be  taken  as  a  simple  contract  debt.    A»tf  his 
marriage  settlement,  under  seal,  i  mi  nsnjijpb*sffllT*~ 
an  estate  to  a  trustee  on  the  usual  trust* 
was  not  so  conveyed.    A.  subseauet 
estate  for  another  estate,  receiving  . 
of  exchange.     In  a  suit  for  the  admi 
estate :  Held,  that  the  trustee  was  et 
a  specialty  creditor  for  the  sum  of  £* 
v.  Jones,  2  Eq.  Rep.  624 ;  23  Law  Jon 
666. 

ASSETS.— Personal  estate  earner* 
charged — Voluntary  settlement — Mortg. 
of  power  in  same. — The  rule  of  equity 
have  elsewhere  referred,  as  hereafter  to" 
{ante,  p.  154)   with  respect  to  the  pe 
exonerating  a  mortgage  or  other  cbarg 
estate,  in  the  case  of  the  heir  or  devisee  c 
never  had  application  to  the  case  of  don* 
under  a  voluntary  settlement,  where  the  do 
to  himself  by  such  settlement  a  power  ti 
mortgage.    Voluntary  donees  of  an  estat 
inter  vivos,  must  take  the  estate  subject  to  ti 
and  can  have  no  possible  equity  to  call  on 
to  clear  the  estate  from  charges  created  b} 
indeed,  the  deed  contained   an    absolute 
against  all  incumbrances,  an  engagement  n 
presumed  on  the  part  of  the  donor  to  free  H 
from  incumbrances.    The  execution  of  a  gov* 
the  mortgage  deed  to  pay  the  debt  has  not . 
operation,  for  it  is  not  to  be  considered  Bitot 
to  exonerate  the  estate.    This  will  explain  the  x 
ing  decision.     The  owner  of  lands  conveyed  tht 
by  voluntary  deed  to  such  uses  as  he  should  ap 
with  remainder  to  the  use  of  himself  for  life, 
remainders  over  in  strict  settlement.    He  then « 
cised  his  power  of  appointment  by  way  of  mors} 
for  a  term  for  securing  .£15,000,  and  covenants 
pay  the  same :    Held,  that  as  between  the  sett] 
personal   estate,  and  the  remainder-men   under 
settlement,  the  latter,  as  donees  under  a  voluni 
deed,  had  no  equity  to  call  upon  the  personal  estate, 
the  settlor  or  donor,  to  clear  off  the  incumbrance,  hi 
that  they  must  take  the  benefits  cum  oners.  Jenkins* 
v.  Harcourt,  23  Law  Tim.  Rep.  321. 

CHARITY— School— Religious  teaching—  Church 
of  England  doctrines.— 'Where  the  will  of  a  founder  of 
a  school  was  expressed  in  general  terms,  and  the  let- 
ters patent  incorporating  the  school  were  also  general, 
but  gave  the  governor  power  to  make  ordinances  for 
the  good  rule  of  the  school,  or  that  the  same  should 
be  reasonable:  Held,  that  the  school  was  not  a  Church 
of  England  school,  and  that  the  statutes  ought  to  ex- 
empt the  children  of  parents  objecting  from  receiving 
religious  instruction.  Attorney  General  V.  Haber- 
dasher's Company,  23  Law  Tim.  Rep.,  328. 
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CHARITY— School— Foundation  —  Ordinances— 
Religious  instruction — Admission  of  dissenters — 
Powers  and  functions  of  visitor — Information —  Rela- 
tor— Attorney  General. — A  school  was  founded  by 
King  Edward  VI.,  in  the  year  1550,  by  letters  patent, 
for  the  education  and  instruction  of  boys  and  young 
men  in  grammar;  and  power  was  thereby  given  to  the 
governors  of  the  school  to  make  ordinances  for  the 
ordering  and  governing  and  directing  of  the  master 
and  of  the  scholars  of  the  school,  with  the  advice  and 
sanction  of  the  Bishop  of  Bristol  for  the  time  being : 
Held,  that  the  founder  contemplated  the  establishment 
of  a  Church  of  England  school,  and  that  the  governors 
held  power,  with  the  sanction  of  the  Bishop,  to  make 
ordinances,  providing  (amongst  other  things)  that  all 
the  scholars  should  receive  religious  instruction  in  the 
doctrines  and  formularies  of  the  Church  of  England, 
and  should  attend  service  at  church,  and  when  in- 
structed, &c.,  should  partake  of  the  sacrament :  Held 
also,  that  this  was  a  question  relating  to  the  internal 
management  of  the  school,  and  was  therefore  a  sub* 
ject  of  visitorial  jurisdiction  exclusively.  Semble  if 
'ordinances  are  made  in  opposition  to  the  visitor,  the 
Court  of  Chancery  has  jurisdiction  as  in  the  case  of  a 
breach  of  trust.  The  Attorney  General  will  not  be 
permitted  to  argue  in  support  of  a  view  conflicting 
with  the  object  of  the  relator.  The  Attorney  General 
v.  Sherborne  Grammar  Schoolt  23  Law  Tim.  Rep. 
326. 

DEVISE.— Trust  Estates  not  passing  under  gene- 
ral  devise.  It  is  established  that  by  a  general  devise 
trust  estates  of  which  the  devisor  is  seised,  will  pass 
unless  the  disposition  be  such  as  cannot  be  conve- 
niently made  of  such  estates  (Burt.  Comp.,  pi.,  61 1 ; 
I  Sand.  Uses,  358,  4th  edit).  But  the  courts  now 
seize  upon  very  small  circumstances  to  take  trust' 
estates  but  of  a  general  devise.  Thus,  where  a  tes- 
tator died  after  he  had  contracted  to  sell  freehold 
property,  and  therefore  had  become  a  trustee  for  the 
purchaser  (adte,  p.  90),  and  died  before  the  contract 
was  completed,  and  by  his  will  made  a  general  devise 
of  his  real  estates  to  persons  as  tenants  in  common, 
with  a  clause  of  accruer  among  them  in  respect  of  the 
shares  of  such  of  them  as  should  die  under  twenty- 
one  :  Held  that  the  accruer  clause  showed  that  the 
testator  was  contemplating  only  beneficial  interests, 
and  that  therefore  the  general  devise  did  not  pass 
trust  estates.  Thirtle  v.  Vaughan,  24  Law  Tim. 
Rep.  5. 

EQUITY  PRACTICE. 

CLAIM. — Order  to  amend. — The  common  order  to 
amend  may  be  obtained  after  a  claim  has  been  set 
down  for  hearing.  Gwynne  v.  The  British  Peat, 
Charcoal,  and  Manure  Co.,  17  Beav.  7. 

FEME  COVERT.— Formd  pauperis— Leave  to  sue 
without  a  next  friend. — Where  a  bill  has  been  settled 
and  signed  by  counsel,  the  court  will,  without  further 
information,  allow  it  to  be  filed  in  formd  pauperis  for 
a  married  woman  without  a  next  friend,  Wellesley 
T.  Momington,  2  Eq.  Rep.  675. 

SETTING  DOWN  CAUSE.  —  Before  particular 
branch  of  the  court— Two  causes.— Although  it  is  the 
right  of  a  plaintiff  to  take  bis  case  before  any  branch  of 
the  court  at  bis  own  option,  it  is  the  rule  that  if  there 
be  two  causes  before  different  branches  of  the  court,  in 


one  of  which  an  order  or  a  decree  has  been  made,  the 
other  suit  is  to  be  transferred  to  that  branch.  Win- 
tour  v.  Clifton,  24  Law  Tim.  Rep.  5. 

SOLICITOR  AND  CLIENT.— Taxation— Order 
of  course  {ante,  pp.  92,  125).  The  following  case 
further  illustrates  the  rule  of  practice,  that  a  common 
order  to  tax  is  not  obtainable  where  there  have  been 
any  special  terms  between  the  solicitor  and  client.  It 
appeared  that  a  solicitor  entered  into  a  special  agree- 
ment with  his  client  for  interest  on  his  bill,  with  an- 
nual rests,  and  for  a  charge  on  the  estate  recovered  : 
Held  that  this  was  not  a  proper  case  for  an  order  of 
arrear  for  taxation,  and  such  an  order  was  discharged. 
Re  Moss,  17  .Beav.  59. 

WITNESS— Before  master—  Subpama  ad  testifican- 
dum—Default— Alternative — Order — A  person  having 
been  served  with  a  subpama  ad  testificandum  to  attend 
before  the  Master,  but  making  default  in  his  appear- 
nnce,  ordered  to  attend  to  give  evidence  before  the 
Master,  or  to  stand  committed.  Brook  v.  Biddall, 
2  Eq.  Rep.  637. 

COMMON   LAW. 

ACCOUNT  STATED  (ante,p.69—7\).—I.O.U. 
given  for  the  amount  of  the  purchase  money  specified 
in  a  deed,  which  amount  was  by  the  same  deed  released. 
— If  property  purchased  is  assigned  by  a  deed  which 
recites  that  the  price  has  been  paid,  and  releases  the 
assignee  from  it,  but  an  I.  O.  U.  is  given  for  the 
price,  the  question,  in  an  action  for  it,  on  an  account 
stated,  will  be,  whether  it  was  the  intention  of  the 
parties  that  the  price  should  be  paid  for  by  the  I.  O.  U., 
and  whether  it  was  all  one  transaction ;  and,  if  so,  the 
I.  O.  U.  will  be  evidence  of  an  account  stated,  although 
otherwise,  if  given  before  the  deed,  it  would  be  re- 
leased ;  and  if  given  afterwards,  it  would  be  without 
consideration,  and  therefore  no  evidence  of  an  account 
stated,  which  requires  a  subsisting  debt  or  debts.  In 
an  action  for  money  due,  as  the  price  of  debts,  &c, 
sold,  and  on  an  account  stated,— plea  that  the  price 
was  to  be  paid  out  of  a  certain  fund  not  yet  realised, 
and  that  the  account  was  stated  only  of  the  jjrice,  it 
appeared  on  the  evidence  that  the  judgments  had  been 
assigned  by  a  deed  releasing  the  price,  an  I.  O.  U. 
being  given  at  the  tame  time  for  the  amount,  with  a 
memorandum  making  it  a  charge  on  a  certain  fund. 
The  jury  found  for  the  plaintiff :  Held,  that  the  action 
was  maintainable  on  the  account  stated,  for  that  the 
I.  O.  U.  was  part  of  the  transaction,  and  given  in 
pursuance  of  the  intention  of  the  parties,  and  in  pay- 
ment of  the  price,  so  that  it  was  not  released  by  the 
deed :  neither  was  it  without  consideration ;  and  that 
it  was  good  evidence  on  the  account  stated.  Berry  v. 
Storey,  2  Com.  L.  Rep. 

ACTION.— When  maintainable— Judge's  order- 
Undertaking  to  pay. — An  action  does  not  lie  for  dis- 
obedience to  a  judge's  order,  whether  drawn  up  by 
consent  or  hostilely.  A  defendant  having  been  arrested 
in  respect  of  a  debt  from  which  he  was  protected  by 
an  order  of  the  Insolvent  Court,  applied  for  his  dis- 
charge to  a  judge  at  chambers,  when  the  following 
order  wns  made : — "  Upon  hearing  the  attorneys  or 
agents  on  both  sides,  I  do  order  that  upon  payment  by 
the  defendant  of  «£5  forthwith  the  defendant  be  dis- 
charged, and  the  defendant  hereby  undertaking  to 
pay  the  rest  of  the  debt  and  costs,"  by  certain  ape- 
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oified  instalments :  Held,  that  a  declaration  for  breach 
of  this  undertaking  was  bad,  although  it  alto  stated 
that  the  order  was  made  with  the  consent  of  the 
plaintiff  and  the  defendant.  Hookpayton  v.  Bussell, 
23  Law  Joura.  N.  S.  Exch.  267. 

BILLS  OF  EXCHANGE  AND  PROMISSORY 
NOTES.— Evidence  of  notice  of  dishonour. — In  an 
action  by  indorsee  against  indorser  or  drawer,  any 
declaration  by  him,  amounting  to  an  acknowledgment 
of  liability  or  to  a  promise  to  pay,  made  to  any  party 
applying  on  behalf  of  the  plaintiff,  is  good  evidence  of 
notice  of  dishonour.  And  although  the  defendant  is 
called  to  disprove  the  notice,  yet,  if-  the  question  be 
left  to  the  jury  on  his  credibility,  and  they  find  for  the 
plaintiff,  the  court  will  not  disturb  the  verdict.  Jones 
v.  O'Brien,  2  Com.  L.  Rep.  853. 

CARRIERS. — Railway  company— Notice — Signed 
tickets — Liability— Authority  of  servant  to  vary. — If 
a  railway  company  notify,  and  their  course  of  business 
is,  that  they  do  not  receive  cattle  to  carry  unless 
tickets  are  given  signed  by  their  clerks  or  servants, 
and  specifying  the  number  and  other  particulars, 
a  porter  has  no  authority  to  receive  cattle  to  be  carried 
without  giving  such  signed  tickets ;  and  if  he  do  so, 
the  company  will  not  be  liable  for  the  loss  of  cattle  so 
received  by  their  servants  from  parties  acquainted 
with  the  notice  and  course  of  business.  In  such  a 
case,  the  evidence  being  that  the  porter,  having  re- 
ceived cattle  without  giving  a  ticket,  put  them  into  a 
pen,  and  said  it  was  all  right,  and  that  the  cattle  had 
never  been  delivered  to  or  for  the  owner,  who  had 
applied  for  them,  there  being  no  evidence  as  to  what 
had  become  of  the  cattle :  Held,  I.  That  the  company 
were  not  liable  as  carriers,  there  being  no  evidence 
that  they  received  the  cattle  as  carriers.  2.  That  they 
were  not  liable  for  the  conversion  of  the  cattle,  there 
being  no  evidence,  except  of  loss.  Slim  v.  The  Great 
Northern  Railway  Co.,  2  Com.  L.  Rep.  864 ;  23  Law 
Journ.  N.  S.  C.  P.  166. 

EASEMENT.— Right  of  way— User  as  of  right- 
Unity  of  possession. — A  plea  under  the  atat.  of  2  &  3 
Will.  4,  c.  71*  of  a  user  of  a  way  by  A.  as  of  right 
for  20  years  over  a  close,  is  not  supported  by  proof  of 
a  user  of  the  way  for  part  of  the  20  years  while  he 
was  the  landlord  and  owner  as  well  of  the  messuage 
in  respect  of  which  the  right  was  claimed  as  of  the 
close  over  which  it  was  exercised,  and  for  the  rest  of 
the  period  when  the  defendant  had  acquired  the  free- 
hold of  the  messuage.  Winship  v*  Hudspeth,  23  Law 
Jour.  N.  S.  Exch.  268. 

TROVER.  —  Excessive  distress  —  Agistment— An 
agister  of  cattle  may  bring  trover  for  their  conver- 
sion by  a  wrong  doer.    Clarke  v»  Roe,  6  Ir.  Jur.  369. 

COMMON   LAW  PRACTICE, 

AWARD.— Execution  of  at  same  time  by  all  the 
arbitrators.  —  In  the  case  of  Stalworth  v.-  Inns 
(13  Mees.  &  Wels.  466;  S.  C.  9  Jur.,  285)  the  Court 
of  Exchequer  declined  to  set  aside  on  motion  an 
award  made  by  two  arbitrators,  who  had  executed 
same  at  different  times,  observing,  that  if  an  action 
were  brought,  the  question  might  be  decided  on  ap- 
peal to  a  court  of  error;  but  they  laid  down  the 
principle  that  a  judicial  act  ought  to  be  done  by  the 
parties  jointly,  and  expressed  a  strong  intimation  of 
their  opinion  that  the  signing  of  an  award  by  joint 


arbitrators  ought  to  take  place  in  the  presence  of  each 
other.  The  question  was  raised  in  the  following  case, 
which  was  an  action  in  the  Queen's  Bench  on  an 
award  made  under  a  submission  to  two  arbitrators, 
and  an  umpire  to  be  chosen  by  them.  The  award 
purported  to  be  signed  and  published  by  the  arbitra- 
tors at  different  places.  It  was  held  not  to  be  a  valid 
award,  for  where  a  submission  requires  (as  did  the 
submission  in  question)  that  the  award  shall  be  made 
by  more  than  one  arbitrator,  the  award  must  be  the 
joint  act  of  the  arbitrators,  and  be  executed  in  the  pre- 
sence of  each  other.  Wade  v.  Dowling,  18  Jur.  728. 
COSTS.— Arbitration— Witnesses— Rules  of  taxa- 
tion— Professional  assistance  to  arbitrators. — In  the 
taxation  of  costs  of  trial  as  between  party  and  party, 
it  is  not  in  itself  a  reason  for  disallowing  the  expenses 
of  a  witness  that  he  has  not  been  examined,  provided 
he  were  a  material  and  necessary  witness;  out  if  he 
has  been  rejected  by  the  judge,  his  expenses  as  be- 
tween party  and  party  are  to  be  disallowed  (and  the  same 
rule  applies  to  rejection  by  an  arbitrator),  although 
counsel  advised  that  he  should  be  summoned ;  and  it 
might  be  proper  to  allow  his  expenses  as  between 
attorney  and  client.  The  materiality  of  a  witness  is 
primarily  a  question  for  the  master,  although  the 
court  will  review  his  decisioo.  In  an  action  for  the 
price  of  patent  steam-engines,  which  were  to  be  paid 
for  according  to  the  saving  in  coals  they  effected : 
Quare,  whether  a  skilled  witness  who  had  seen  and 
made  experiments  with  similar  engines  of  the  plaintiff, 
but  had  not  seen  the  engines  supplied  to  the  defend- 
ant, would  be  material.  Semble,  per  Maule,  J.,  that 
he  would  not  be :  per  Crowder,  J.,  that  he  would  be. 
A  master  has  no  authority  to  lay  down  general  rules 
or  principles,  but  applies  rules  laid  down  by  the  court, 
or  sanctioned  by  general  practice.  There  is  no  general 
rule  that  an  arbitrator  cannot  charge  for  professional 
assistance  in  preparing  his  award,  if  he  be  a  layman. 
Semble,  per  Maule,  J.,  he  ought  to  have  such  assistance. 
But  if  he  charge  for  it  in  addition  to  a  charge  in 
itself  reasonably  sufficient  for  the  whole  costs  of  ar- 
bitration and  award,  then  the  master  may  disallow  it. 
Qalloway  v.  Keyworth,  2  Com.  L.  Rep.  860. 

CRIMINAL   LAW— SESSIONS,  &C. 

EVIDENCE.— Dying  declarations.— In  order  to 
render  dying  declarations  admissible*  in  evidence,  the 
facts  to  show  that  the  deceased  was  conscious  of  hia 
state,  must  point  to  the  time  of  the  statement,  and, 
therefore,  declarations  some  days  prior  to  an  expres- 
sion that  the  deceased  "had  given  up  all  in  this 
world,"  were  held  inadmissible.  Where  the  deceased 
said  he  was  "  a  murdered  man,  and  it  would  have  been 
better  if  they  had  killed  him  on  the  spot  than  left  him 
to  linger,  and  that  he  thought  he  should  never  get  over 
it,"  but  he  lived  several  weeks  afterwards :  Held,  that 
there  was  a  prima  facie  case  for  the  admissibility  of  de- 
clarations made  at  the  time  of  those  statements.  But 
where  the  person  to  whom  the  declarations  were 
made,  stated  that  he  believed  the  words  "  murdered 
man"  were  net  used  in  their  literal  sense,  and  that 
the  deceased  did  not  appear  to  have  any  immediate 
fear  of  death  on  his  mind :  Held,  that  the  case  was 
taken  out  of  the  principle  on  which  such  declarav- 
tions  are  receivable  in  evidence.  Reg.  v.  Qualter,  6 
Cox  Crim,  Cas.  35/. 
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{Continued from  p.  110). 
Jdoowsons-— Simony — Resignation  Bands* 

ADVOWSON8. 

Advowson  defined. — An  advowson  ii  defined  by 
Blackstone  (2  Com.  21),  to  be  the  right  of  presenta- 
tion to  a  church  or  ecclesiastical  benefice.  He  adds, 
that  it  is  synonymous  with  patronage,  and  that  he  who 
has  the  right  of  adrowion  is  called  »  pa«ron  of  the 
church.  In  "  Termes  de  la  Ley/9  tit.  "  Advowson," 
it  is  said,  "  Ad? owson  is,  where  a  man  and  his  heirs 
have  a  right  to  present  {heir  clerk  to  a  parsonage,  or 
other  spiritual  benefice,  when  it  becomes  void,  and  he 
who  bath  such  right  to  present  is  called  patron/' 
Mr.  Burton  (pi.  1222;  defines  it  as  "  the  patronage  of 
a  church,  or  the  authority  of  determining,  under  cer- 
tain restraints,  who  shall  oc  its  incumbent.  It  is  not, 
therefore,  like  most  other  incorporeal  hereditaments, 
a  modification  of  right  to  land  or  any  of  its  profits, 
but  rather  a  modification  of  power."  Blackstone 
(yol  2,  Com.  p.  21)  says,  that  the  instance  of  an  ad- 
▼owson  will  completely  illustrate  the  nature  of  an 
incorporeal  hereditament;  for  it  is  not  an  object  of 
eight  or  of  touch,  and  yet  it  perpetually  exists  in  the 
mind's  eye,  and  in  contemplation  of  law;  it  cannot  be 
delivered  from  man  to  man  by  any  visible  bodily  trans- 
fer, nor  can  corporeal  possession  be  had  of  it.  So  that  an 
advowson  is  to  be  considered  as  an  incorporeal  here- 
ditament, a  circumstance  which  will  hare  to  be  borne 
in  mind,  in  noticing  the  law  applicable  to  advowson*. 
Of  course,  it  is  fully  understood,  from' the  definition 
above  noticed,  that  the  church,  the  churchyard,  and  the 
glebe,  are  distinct  from  the  advowson ;  thus,  Black- 
atone  (2  Com.  p.  21)  says : — "  If  the  patron,  ue.t  the 
owner  of  the  advowson  takes  corporeal  possession  of 
the  church,  the  church-yard,  the  glebe,  or  the  like,  he 
intrudes  on  another  man's  property ;  for  to  these  the 
parson  has  an  exclusive  right."  And  for  a  church  or 
chapel  an.  ejectment  will  lie,  if  described  as  messuages, 
and  so -for  a  rectory,  consisting  of  church,*  glebe-lands, 
and  tithes,  on  the  principle  that  it  resembles  a  manor; 
the  church  being  compared  to  tne  mansion-house,  the 
glebe-lands  to  the  demesnes,  and  the  .tithes  to  the 
service  (Hellingsworth  v.  Brewster  1  Salk.  266;  Doe 
dem.  Watson  v.  Fletcher,  8  Barn,  and  Cres.  25).  We 
have  mentioned  this,  in  order  that  the  reader  should 
have  a  clearer  notion  of  the  nature  of  an  advowson, 
and  because  the  difference  is  not  always  borne  in 
mind. 

Three  kinds  qfadootosons,  according  to  the  mods  of 
exercising  the  right. — For  most  practical  purposes, 
and  particularly  with  reference  to  the  mode  of  exer- 
cising tb.e  right  to  fill  up  a  vacancy  in  the  church, 
an  advowson  may  be  said  to  consist  of  the  right  of 
nominating  and  presenting  to  the  bishop,  upon  a 
vacancy  of  the  church  (not  being  occasioned  by  the 
incumbent**  being  made  a  bishop),  a  fit  person  to  be 
by  him  instituted  rector  or  vicar.  This  is  an  exact 
definition  or  description  of  the  most  ordinary  kind  of 
advowson,  vin;,  a  presentative  one.  But  there  are 
two  other  kinds,  vis.,  first,  a  collative  advowson, 
which  is,  where  the  bishop  being  himself  the  patron, 
the  nomination  and  institution  are  necessarily  united 


in  one  act,  called  collation ;  and,  secondly,  a  donative 
advowson,  which  is,  where  the  founder  or  the  church 
reserved  to  himself  a  right  of  donation  or  gift,  without 
any  ecclesiastical  intervention,  under  which  the  incum- 
bent is  constituted  by  the  sole  grant  of  the  patron, 
without  any  further  ceremony  whatever  (Co.  Litt. 
344  a;  Reg.  v.  Foley,  15  Law  Journ.  N.S.  C.P.  108; 
S.  C,  2  Com.  Ben.  Rep.  664). 

Roman  Catholic  patron.— The  right  of  presentation 

fiven  to  the  Universities  by  the  3  Jas.  1,  c.  5,  ss.  18, 
9,  20;  1  Will,  and  Mary,  c.  26,  s.  2,  and  12  Anne, 
st.  2,  c.  14,  s.  1,  in  the  case  of  a  Roman  Catholic 
patron,  arises  only  in  the  case  of  a  sole  patron,  or  all 
of  several  co-patrons  professing  the  Roman  Catholic 
religion.  Where  two  are  jointly  seised  of  an  advowson, 
the  one  being  a  Roman  Catholic,  and  the  other  a  Pro- 
testant, the  sole  right  is  in  the  latter  (Edwards  v. 
Exeter,  7  Scott,  652). 

Presentation,  admission,  institution,  and  induction* 
— Presentation  is  the  offering  of  a  clerk  by  the  patron 
or  proprietor  of  an  advowson ;  the  right  is  but  a  limited 
trust,  for  the  bishops  are  still,  in  law,  the  judges  of 
the  qualification  of  those  presented  to  them.  Admis- 
sion is  the  ordinary's  declaration,  that  he  approves 
the  presentee  as  a  fit  person  to  serve  the  church  to 
which  he  is  presented.  Institution  is  the  commitment 
to  the  clerk  of  the  cure  of  souls.  Induction  is  the  in- 
vestment of  the  incumbent,  with  full  possession  of  all 
the  profits  belonging  to  the  church.  The  act  of  pre- 
sentation gives  to  the  clerk  only  a  right  ad  rem,  but 
institution  gives  him  a  right  in  re;  and  therefore 
the  clerk,  when  instituted,  may  enter  into  the  glebe 
and  take  the  tithes,  but  he  cannot  sue  for  them  until 
induction. 

Right  of  presentation  and  of  nomination  distin- 
guished and  explained. — The  right  of  nomination  and 
the  right  of  presentation  are  different  .things,  though 
sometimes  confounded.  v  Presentation  is  offering  a 
cleric  to  the  bishop ;  nomination  is  the  offering  a  clerk 
to  the  patron  who  has  the  presentation.  These  rights 
may  exist  in  different  persons,  aa  where  the  patron 
seised  of  an  advowson  grants  to  A.  and  his  heirs,  that 
he  will  present  such  persons  as  A.  or  his  heirs  may 
nominate.  This  grant  is  good,  and  the  right  of  nomi- 
nation is  in  A.  Where  the  legal  estate  of  the  advow- 
son is  in  trustees,  they  have  the  right  of  presentation ; 
but  the  right  of  nomination  is  in  the  cestui  que  trust. 
So  that  it  will  be  understood  that  in  such  cases,  it  is  f 
the  right  of  nomination  that  constitutes  the  substance ' 
of  the  advowson  (Burt.  Comp.  pi.  1232).  The  advow- 
son of  the  vicarage  of  O.  was  vested  in  certain  persons, 
upon  trust,  upon  every  avoidance,  to  present  to  the 
ordinary  for  institution,  &c,  such  person  as  should  be 
nominated  by  the  majority  of  the  parishioners.  A 
vacancy  having  occurred,  there  were  two  candidates, 
and  it  was  disputed  which  of  them  had  the  majority 
of  votes.  The  trustees  having  refused  to  present,  a 
mandamus  was  applied  for;  it  was  held,  that  as  the 
relation  of  trustee  and  cestui  que  trust  existed  between 
the  presentees  and  the  nominators,  the  only  remedy 
of  the  latter,  for  want,  of  presentation,  was  in  equity ; 
if,  however,  the  landowners  had  a  legal  right,  they 
might  assert  it  by  quare  impedit ;  but  that  in  either 
case  mandamus  would  not  lie  to  compel  them  to  pre- 
sent. Held,  also,  that  the  nominee  had  no  legal  right 
.  to  be  presented,  which  he  could  himself  enforce,  and 
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that,  therefore,  he  could  not  have  a  mandamus  to 
compel  the  trustees  to  present  him  ;  but  his  only 
remedy,  under  the  circumstances  was  in  equity  (Reg. 
▼.  Orton  Vicarage,  18  Law  Jouro.  Q.  B.  331,  S.  C.). 

Form  of  remedy— Ejectment,  or  quare  impedit.— It 
is  clearly  established  that  ejectment  cannot  be  brought 
for  the  recovery  of  things  which  lie  merely  in  grant, 
which  are  not  in  their  nature  capable  of  being  delivered 
in  execution,  which,  according  to  what  has  been  above 
noticed,  applies  with  peculiar  force  to  an  ad? owson, 
and  it  is  therefore  held,  that  ejectment  will  not  lie  for 
an  advowson  (Doe  v.  Musgrave,  1  Scott,  N.R.  468; 
2  Selw.  N.  P.  704,  11th  edit.).  The  form  of  remedy 
is  by  a  writ  termed  a  quare  imvedit.  This  writ  is  not 
a  proceeding  in  a  real  action  but  in  a  mixed  action, 
since  not  only  lands  but  damages  also  may  be  reco- 
vered in  them.  C.  B.  Comyns  classes  a  quare  impedit 
among  mixed  actions,  but  some  other  writers  (among 
them  Roscoe,  on  Real  Actions,  pp.  3,  100),  and  no 
doubt  in  ordinary  acceptation,  it  is  termed  a  real  ac- 
tion. Indeed,  the  fact  that  it  must  be  brought  in  the 
Common  Pleas,  serves  to  indicate  its  near  alliance  to 
a  real  action  (tee  Com.  Dig.  tit.  "Action,"  D.  4; 
Key,  div.  "  Common  Law,"  p.  28,  3rd  edit).  How- 
ever, though  the  remedy  for  deciding  the  right  to  an 
advowson  is  by  quare  impedit,  and  not  by  ejectment ; 
yet,  where  a  party  has  been  presented  simoniacally, 
such  presentation,  being  illegal,  is  regarded  as  no  pre- 
sentation, and  any  party  duly  presented  and  inducted, 
may  bring  ejectment  as  if  the  church  were  empty 
(Browne's  Actions,  pp.  461, 462;  11  Coke's  Rep.  25  b; 
I  Salk.  256).  Indeed,  as  we  have  seen,  the  church 
may  be  recovered  as  a  messuage  in  an  ejectment,  but 
that  does  not  determine  the  right  of  presentation  so 
as  to  bind  the  right.  Indeed,  as  stated  in  Bacon's 
Abr.  (tit.  "  Ejectment,"  D.  1),  "it  was  formerly  held, 
that  an  ejectment  did  not  he  pro  capelld,  because  it 
was  res  sacra,  which  was  not  deviiable ;  but  now,  since 
it  has  become  a  lay  inheritance,  it  is  recoverable  in 
ejectment,  as  other  lay  estates;  but  it  must  be  de- 
manded by  the  name  of  a  messuage,  or  it  is  not 
formal."  In  the  case  of  King  v.  B.  of  London,  it  was 
said,  in  argument,  that  an  ejectment  would  lie  for  a 
prebendal  stall,  after  collation  or  admittance,  for  then 
it  becomes  a  freehold.  So  trespass  may  be  brought 
in  certain  cases,  but  as  with  the  case  of  ejectment,  not 
to  determine  the  right  to  the  advowson,  but  as  conse- 
quent upon  the  institution  thereto.  Thus,  if  J.  S 
preach  in  the  church  of  J.  N.,  without  the  consent 
of  the  latter,  an  action  of  trespass  lies  against-  him 
(Turton  v.  Reiguolds,  12  Mod.  Rep.  420;  see  Revett 
v.  Brown,  5  Bing.  7).  These  are  the  remedies  in  the 
temporal  courts,  and  by  the  patron ;  but  it  should 
be  added,  that  when  the  bishop  refuses,  without  good 
cause,  or  unduly  delays,  to  admit  and  institute  the  clerk 
to  the  church,  to  which  be  is  presented,  the  clerk  may 
have  hts  remedy  against  the  bishop  in  the  ecclesiastical 
courts  (Com.  Dig.  tit.  quare  impedit). 

Court  in  which  to  be  brought.— The  writ  of  quare 
impedit  can  be  brought  in  the  Common  Pleas  only, 
unless  where  the  sovereign  is  plaintiff,  for  by  prero- 
gative the  sovereign  can  choose  his  or  her  own  court 
(11  Coke's  Rep.  68  b). 

.  ff  -—The  venue  is  local,  i.e.,  the  trial  must  be 
had  in  the  county  where  the  church  lies,  except  in  the 
case  of  the  sovereign  (7  Coke's  Rep.  3  a). 


It  is  necessary  to  state  for  the  due  understanding 
of  the  old,  and  even  of  the  present  law,  that  there 
were  two  other  kinds  of  action,  by  which  the  right  of 
presentation  might  have  been  vindicated,  vim.,  by  a 
writ  of  right  of  advowson,  and  an  aasixe  of  darrein 
presentment.  It  must  be  borne  in  mind,  that  a  quare 
impedit  is  available  only  upon  an  actual  vacancy  of 
the  church,  and  resistance  made  to  a  presentation; 
and  by  the  old  law,  though  it  might  be  brought  by  a 
purchaser  of  the  advowson,  who  had  never  before  had 
an  opportunity  of  presenting,  yet  it  could  not  be 
brought  by  any  person  having  the  right  in  fee  simple 
to  an  advowson,  which  had  been  divested  from  him 
by  the  usurpation,  or  effectual  presentation  of  a 
stranger.  In  such  a  case,  therefore,  it  waa  necessary 
first  to  recover  the  advowson  itself,  which  a  purchaser 
who  had  never  presented  had  no  means  of  doing;  but 
any  person  who  had  once  actually  presented  might 
proceed  by  assize,  while  the  heir  of  such  a  person  was 
driven  to  his  writ  of  right.  But  since  the  7  Anne, 
c.  18,  which  enacted  that  no  usurpation  should  dis- 
place the  estate  or  interest  of  any  person  entitled  to 
an  advowson,  the  above  two  forms  of  action  became 
useless,  and  were  disused  long  before  their  abolition 
by  the  3  &  4  Will.  4,  e.  27,  s.  36.  It  must  be  borne 
in  mind,  however,  that  though  usurpation  does  not, 
since  the  above  act  constitute  a  seisin,  it  is  evidence 
of  a  seisin.  (Robinson  v.  Bristol,  15  Jur.  926 ;  S.  C. 
20  Law  Journ.  K.S.  C.P.  208). 

Limitation  of  time  for  recovering  an  advowson. — 
The  effect  of  the  7  Anne,  c  18,  above  referred  to,  waa 
to  take  away  all  limitations  of  suits  about  the  right  •£ 
patronage  (3  Black.  Com.  250).  For  it  had  previously 
been  enacted  by  1  Mary,  sess.  2,  c.  5,  that  the  sta- 
tute of  limitation  of  the  32  Hen.  8,  e.  2,  should  not 
extend  to  actions  concerning  advowaons,  but  the  time 
of  seisin  to  be  alleged  in  such  cases  should  be  as  it 
was  at  the  common  law,  i.e.,  from  the  commencement 
of  the  reign  of  Rich.  1.  So  that  until  the  3  &  4  Will. 
4,  c.  27,  there  was  not  any  act  limiting  the  time, 
within  which  actions  concerning  advowsons  must  have 
been  brought  (Burt.  Comp.  pi.  1239;  Co.  Litr.  115  a). 
However,  as  will  presently  be  noticed,  a  party  claiming 
to  present  might  have  been  barred  of  that  turn  by 
his  neglect  for  six  months  to  present  a  clerk,  under 
the  doctrine  of  lapse.  The  3  &  4  Will.  4,  e.  27,  a.  30, 
provides  that  no  advowaon .  shall  be  recovered  but 
within  three  incumbencies,  or  sixty  years,  if  the  in- 
cumbencies do  not  extend  over  that  period.  By  aec.  31, 
incumbencies  consequent  on  a  lapse  are  to  he  reckoned 
in  the  above  periods,  but  not  incumbencies  after  pro- 
motions to  bishoprics.  By  sec.  32,  a  person  claiming 
an  advowson  in  remainder  after  an  estate  tail  (being 
such  a  remainder  as  the  owner  of  the  estate  tail  could 
bar),  shall  be  deemed  to  be  a  person  claiming  through 
the  person  entitled  to  an  estate  tail,  and  his  right  is 
limited  accordingly.  Sec.  33  fixes  the  utmost  limit  of 
time  for  recovering  an*advowson,  by  enacting  that  no 
person  claiming  to  be  patron  shall  recover  after  one 
hundred  years,  from  the  time  when  a  clerk  ahall  have 
obtained  possession  of  the  benefice  adversely  to  the 
right  of  presentation  or  gift  of  such  person,  unless  a 
clerk  shall  subsequently  have  obtained  possession  of 
such  benefice  on  the  presentation  or  gift  of  the  person 
so  claiming,  or  of  some  person  through  whom  he 
claims. 
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Lapse.— We  have  above  referred  to  the  doctrine  of 
lapse,  and  we  may  now  observe,  that  where  a  patron 
fails  to  make  his  presentation  within  six  calendar 
months  after  the  vacancy  happens,  the  bishop  becomes 
entitled  to  collate  a  person  of  his  own  choice ;  npon 
his  neglect  for  a  like  period,  the  right  lapses  to  the 
archbishop,  and  from  him  to  the  king  (2  Burn's  Eccl. 
Law,  367—369;  Bart.  Comp.  pi.  1233).  This  doc- 
trine  of  lapse  does  not  apply  to  donatives  from  the 
nature  of  them,  unless  where  the  terms  of  the  founda- 
tion give  such  right,  or  the  living  has  been  augmented 
by  Queen  Anne's  bounty.  The  six  months  commence 
from  the  time  the  patron  has  notice  of  the  avoidance, 
where  it  is  by  resignation  or  deprivation ;  but,  if  the 
clerk  of  a  stranger  be  instituted  and  inducted,  and  the 
patron  gives  no  disturbance  within  six  months  he  has 
no  remedy  for  that  turn,  because  induction  is  an  act 
of  which  he  is  bound  to  take  notice  (2  Burn's  Eccl. 
Law,  327—329 ;  Com.  Dig.  tit.  Esglise,  H.  9;  Wolf- 
enstan  v.  Lincoln,  2  Wilson,  174).  A  court  of  equity, 
on  a  suit  for  the  specific  performance  of  an  agreement 
for  the  sale  of  the  next  presentation  to  a  living,  will 
restrain  the  bishop  of  the  diocese  from  taking  advan- 
tage of  a  lapse  pending  the  suit  (Nicholson  v.  Knapp, 
9  Sim.  326).  This  case  may  now  be  applicable  to 
courts  of  law,  by  reason  of  the  equitable  jurisdiction 
given  to  them  by  the  late  act,  pp.  161,  162.  It  is 
dear  that,  as  against  the  bishop,  the  patron  may  at 
any  time  present,  notwithstanding  six  months  may 
have  elapsed,' provided  advantage  has  not  been  taken 
of  the  lapse.  So,  that  if  after  a  lapse,  and  before  the 
bishop  or  archbishop  has  collated  his  clerk,  the  patron 
presents  one,  the  latter  must  be  instituted  (Apperley 
▼.  Hereford,  3  Moo.  and  Sc.  102;  S.C.  9  Bing.  681 ; 
Storie  v.  Winchester,  19  Law  Journ.  N.S.  C.P.  217). 
In  this  last  case  it  was  decided,  that  in  quote  impedit 
the  bishop  has  no  right.to  counterplead  the  patron's 
title,  by  setting  up  title  in  the  queen  by  lapse. 

Moiety  of  the  church. — In  the  case  of  several  joint- 
owners  of  an  advowson  (as  coparceners,  tenants  in 
common,  and  joint-tenants),  the  writ  roust  be  "  to 
present  to  the  church"  generally,  and  the  plaintiff's 
title  to  present  must  be  truly  stated  in  the  declaration; 
each  joint-owner  has  not  a  right  to  present  to  a  moiety 
or  other  part  of  the  church,  but  all  of  them  (in  the 
absence  of  an  agreement  to  the  contrary)  have  a  right 
to  join  in  presenting  to  one  entire  advowson.  A  quare 
impedit  "  to  present  to  the  moiety  of  the  church,"  &c, 
only  lies  where  there  are  two  several  patrons,  and  two 
several  incumbents  of  the  church,  so  that  each  patron 
has  a  distinct  and  separate  advowson  of  one-half  of 
the  church,  and,  his  incumbent  a  distinct  and  separate 
half  of  the  tithes,  and  other  ecclesiastical  profits  in  the 
same  town,  in  which  case  the  advowson  and  the  church 
are  severed,  both  in  right  and  in  possession.  Bnt,  if 
there  be  only  one  incumbent,  then,  though  the  advow- 
son be  severed  and  divided,  yet  no  quare  impedit  will 
lie  "to  present  to  the  moiety  of  the  church,"  &c. 
This  distinction  is  well  explained  by  Lord  Coke  (1  Inst. 
17  b,  18  a),  who  says :— "There  is  this  difference  be- 
tween an  advowson  of  the  moiety  of  a  benefice  and  the 
moiety  of  an  advowson.  The  advowson  of  a  moiety  is, 
when  there  are  several  patrons  and  two  several  incum- 
bents in  one  church,  the  one  of  the  one  moiety  thereof, 
and  the  other  of  the  other  moiety,  and  one  part  as 
well  of  the  church  as  of  the  parish  allotted  to  the  one, 


and  the  other  part  thereof  to  the  other;  and  in  such 
case  each  patron,  if  he  be  disturbed,  shall  have  a  quare 
impedit  aimedietatem  ecclesia.  [This  distinction  does 
not  exist  as  to  rectories.  Co.  Litt.  17  b.  n.  5.]  But, 
if  there  be  two  coparceners,  and  they  agree  to  present 
by  turns  (Gully  v.  Exeter,  10  Barn,  and  Cres.  584, 
stated  post),  each  of  them  in  truth  has  but  a  moiety 
of  the  advowson ;  but  since  there  is  but  one  incum- 
bent, if  either  of  them  (the  coparceners)  be  disturbed, 
she  shall  have  a  quare  impedit  ad  ecclesiam.  But  in 
the  case  of  the  coparceners,  one  of  them  might  for- 
merly have  bad  a  writ  of  right  of  advowson,  de  me- 
dietate  advocationis;  for,  in  truth,  she  has  but  a  right 
to  a  moiety ;  but  in  the  other  case  where  there  are 
two  patrons  and  two  incumbents  in  one  church,  each 
of  them  might  have  had,  prior  to  its  abolition,  a  writ 
of  right  of  advowson  de  advocatione  medietatis"  (see 
also,  Smith's  case,  10  Coke's  Rep.  1356;  Windsor's 
case,  5  Id.  102  b;  Robinson  v.  Bristol,  11  Com.  Beo. 
Rep.  241 ;  S.  C.  22  Law  Journ.  N.S.  C.P.  21). 

What  constitutes  a  disturbance.— The  patron  is  said 
to  be  disturbed  in  presenting,  either  when  the  bishop 
has  admitted  and  instituted  a  clerk  upon  the  pre- 
sentation of  a  pretended  patron,  or  when,  under  any 
pretence,  he  refuses  to  admit  the  patron's  clerk ;  but 
tf  the  ordinary  has  filled  up  the  church  by  a  wrongful 
collation*  merely,  the  true  patron  is  not  thereby  dis- 
turbed, but  he  should  actually  present,  and  the  ordi- 
nary must  refuse  to  admit  his  clerk  before  any  quare 
impedit  can  be  brought,  for  the  wrongful  collation 
does  not  put  the  patron  out  of  possession,  but  the 
bishop  may  institute  his  clerk,  and  then  the  two 
clerks  may,  in  trespass  or  ejectment,  try  which  had 
the  better  title  (Greene's  case,  6  Coke's  Rep.  29  b, 
30  a;  Boswel's  ca»e,  Ibid.  50  a;  Grendon  v.  Bishop 
of  London,  2  Plow*.  Com.  500;  Wats.  Clerg.  Law, 
121,  238).  Nor  is  the  true  patron  disturbed  by  a 
stranger  merely  presenting  a  clerk  to  the  bishop  to 
be  admitted  to  the  church,  unless  the  bishop  has  ad- 
mitted him  accordingly  (Wats.  Clerg.  Law,  238). 
The  refusal  of  the  bishop  to  admit  the  plaintiff's  clerk 
when  presented  is  the  disturbance ;  and  therefore  the 
patron,  before  he  can  bring  his  action  for  a  disturbance, 
must  cause  his  clerk  to  tender  his  presentation  to  the 
bishop,  and  require  admittance  ;  and  the  bishop  must 
refuse,  or  else,  although  the  bishop  be  named  in  the 
writ,  he  may  at  the  end  of  six  months  collate  by 
lapse  (Brickhead  v.  Archbishop  of  York,  Hob.  200  ; 
S.C.  IBrownl.  164;  Jenk.  Cent.  11 ;  Wats.  Cler. 
Law,  238).  But  if  the  church:  be  full  upon  the  pre- 
sentation of  a  stranger,  that  is  an  actual  disturbance, 
and  the  plaintiff  may  bring  his  action  without  pre- 
viously presenting  his  clerk  ( Wats.  Cler.  Law,  238). 
The  wrongful  presentation,  institution,  and  induction 
of  a  clerk  to  a  church  donative-,  make  only  a  dis- 
turbance at  election  (Wats.  Cler.  Law.  306 ;  2  Wils. 
151J. 

By  whom  quare  impedit  lies.— Th  e  plaintiff  in  quare 
impedit  roust  have  an  immediate  right  of  presentation, 
and  not  merely  in  reversiou  or  remainder,  for  it  is  a 
possessory  action.  It  rs  necessary  that  the  plaintiff 
should  prove  that  he,  or  those  under  whom  he  claims, 
has  made  a  presentation  to  a  living.  This  is  the  only 
legal  evidence  of  the  right.  If  it  wer  e  otherwise,  any 
person  might  set  up  a  claim  to  prese  nt  a  clerk  with- 
out a  shadow  of  right,  and  contrary    to  reason  and 
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common  seme  (Cooke  v.  Elphcn,  5  Bligh,  N.S. 
126).  If  one  person  has  the  right  of  nomination,  ami 
another  the  rig  tit  of  presentation,  which,  as  we 
have  already  teen,  may  be  the  case,  and  either  of  them 
impedes  the  other,  a  quare  impedit  lies  (Morr.  49, 
894,  Dyer,  48  a ;  Rex.  v.  Marquis  of  Stafford,  37  R., 
646) ;  or,  if  a  stranger  presents,  the  two  may  join  in 
a  quare  impedit  (Dyer,  48  a,  in  margin),  and  if 
the  writ  be  brought  by  him  who  has  the  right  of  no- 
mination, it  runs  "  that  he  permit  him  to  present,"  and 
not  "  to  nominate,"  and  the  special  matter  is  shown 
in  the  count  (F.  N.  B.,  33  B.,  and  Hale's  note). 
A  grantee  of  the  next  avoidance  may  maintain  quare 
impedit  against  the  patron  who  granted  it  (Fits. 
Ab.,  Qua  imp.  95),  and  if  there  is  a  grant  of  the 
next  avoidance  to  two,  and  one  of  them  releases  to 
the  other  before  the  church  becomes  void,  the  latter 
may  bring  a  quare  impedit  alone  (Lewes  v.  Bennett, 
Moor,  467 ;  Cro.  Eliz.  600).  The  king  may  have  a 
quare  impedit,  so  may  a  parson,  patron  of  a  vicarage 
(Fits.  Nat.  Brev.  32  £.;  49  A).  It  is  not  competent 
to  the  bishop  to  dispute  the  title  of  the  patron,  at 
least  before  collation,  as  two  persons  are  never 
permitted  to  dispute  concerning  the  title  of  a 
third  in  his  absence;  and  therefore  where,  in  quare 
impedit,  the  count  stated  that,  the  plaintiff  was 
admitted,  &c.  into  the  rectory  of  S.  L. ;  and  so  being 
incumbent  of  the  said  church,  afterwards  accepted 
and  was  admitted,  &c.  into  the  vicarage  of  0.  P.,  the 
said  vicarage  and  the  said  rectory  being  r  espectively, 
each  of  them,  a  benefice  with  cure  of  sc.uls,  whereby 
it  then  belonged  to  the  plaintiff  as  patron  to  present 
to  the  church  of  S.  L.,  and  that  he  di&  present  to  the 
late  bishop,  one  W.  B.,  a  fit  person  in  that  behalf, 
but  the  bishop  refused  to  admit  hia* .  The  defendant 
(the  bishop)  pleaded,  that  before  the  church  of  S.  L. 
became  vacant,  after  the  plaintiff  accepted  and  was 
admitted,  &c.  into  the  vicarage  of  O.  P.,  as  in  the 
declaration  mentioned,  and  b  efore  the  plaintiff  pre- 
sented the  said  W.  B.,  in  the  declaration  mentioned, 
the  plaintiff  conveyed  to  on.e  J.  H.,  the  advowson, 
&c.  of  S.  L. :  such  plea  was  held  bad  on  demurrer,  as 
it  was  not  competent  to  the  bishop  to  dispute  the  title 
of  the  patron,  at  least  b  efore  collation.  Secondly, 
that  to  avoid  the  first  living,  it  was  not  necessary  that 
it  should  appear  on  the  face  of  the  count  that  it  was 
of  the  value  of  j£8  per  year  or  more  in  the  king's 
books.  And  thirdly,  th.it  the  patron  being  himself 
the  incumbent,  no  sente  nee  of  deprivation  was  neces- 
sary to  render  the  firs,t  living  void.  (Apperley  v. 
BUhop  of  Hereford,  3  Moore  and  Scott,  102,  in  which 
the  court  relied  on  Elv  it  v.  Archbishop  of  York,  Hob. 
316 ;  and  the  first  resolution  in  Holland's  case,  4  Rep. 
76a). 

Heir  and  executor  —Where  a  person  is  seised  in 
fee  of  an  advowson,  and  the  church  becomes  void  in 
his  lifetime,  and  he  dies  before  he  has  presented,  the 
right  of  presentatit  m  is  considered  a  real  chattel,  and 
devolves  to  hia  executors ;  so  also  where  a  person  has 
a  grant  of  tb.t  uext  presentation,  and  dies  without 
having  disponed  of  it,  such  right  is  considered  a 
chattel  real,  and*  devolves  to  his  executors  (Co. 
Litt.  388  a;  Snnithley  v.  Chomley,  Dyer,  135  a). 
Therefore  the  he  ir  cannot  have  a  quare  impedit  for  a 
disturbance  in  his  ancestor's  lifetime  (Bro.  Ab. 
Qua,  imp.   7);     unless,  indeed,  the  church  be    do- 


native, when  the  right  of  presentation  upon  a 
vacancy  in  the  ancestor's  lifetime  descends  to  the 
heir  for  the  avoidance,  and,  descent  to  the  heir 
happening  at  the  same  instant,  the  title  of  the  heir  ia 
preferred.  (Repington  v.  Gov.  of  Tamworth  School, 
2  Wills,  150).  An  executor  or  administrator  may 
have  a  quare  impedit  and  recover  damages  for  a 
disturbance  either  in  his  own  time,  or  in  the  time  of 
hia  testator  or  intestate  (Smallwood  v.  Bishop 
of  Coventry,  Cro.  Eliz.  207).  Where  a  vacancy 
occurs,  after  the  patron's  decease,  the  heir  is,  of 
courso,  entitled  to  present  And  where  a  testator 
who  was  incumbent  of  a  living,  and  also  patron  of  the 
advowson,  devised  his  advowson  and  all  other  his  real 
and  personal  estates,  to  trustees  for  sale,  the  proceeds 
to  be  invested  and  held  upon  the  trusts  in  his  will 
mentioned,  but  did  not  state  anything  with  respect  to 
th  e  next  presentation  ;  it  was  held  upon  the  construc- 
tion of  the  will  that  the  next  presentation  descended 
to*  the  heir  at  law,  there  being  expressions  in  the  will 
to  show  that  the  testator  did  not  intend  the  cestui* 
que  trustent  to  derive  any  beneficial  interest  from  the 
next  presentation  (Martin  v.  Martin,  6  Jar.  360). 

Coparceners. — Coparceners  should,  it  teems,  join* 
in  a  quare  impedit  where  there  has  been  no  composi- 
tion to  present  in  turns,  and  no  disagreement 
(Wats.  CL  Law,  254) ;  but  where  there  has  been  such 
composition,  or  disagreement,  the  coparcener,  whose 
turn  it  is  alone,  or  all  the  coparceners  together,  may 
sue  at  their  election  (Barker  v.  Bishop  of  London, 
1  H.  Bl.  417;  and  Stat.  7  Anne,  c.  18).  The  pre- 
sentation by  one  coparcener  does  not  put  the  others 
out  of  possession  (Dyer,  259;  2  Inst.  365;  Watk. 
on  Desc,  53,  note).  Tenants  in  common  and  joint- 
tenants  must  join  in  a  quare  impedit  (Bro.  ab.  Joind., 
in  Act.  103 ;  Co.  Litt.  197  b).  If  coparceners,  join- 
tenants,  or  tenants  in  common  of  an  advowson  make 
partition  to  present  in  turns,  each  shall  be  seised  of  a 
separate  estate  to  present  accordingly  (Stat.  7  Anne, 
c.  18).  As  already  stated,  the  plaintiff  in  a  quare 
impedit  must  show  that  he,  or  those  under  whom  he 
claims,  have  made  a  presentation  to  the  living.  With 
respect  to  the  application  of  this  doctrine  to  copar- 
ceners, it  has  been  held  that  where  a  party  claimed  to 
present  in  the  fourth  turn  in  right  of  one  of  four 
coparceners,  it  is  sufficient  to  allege  in  the  declaration 
a  presentation  by  the  ancestor  under  whom  all  the 
coparceners  claimed.  Where  a  declaration  alleges  that 
the  advowson  had  descended  to  the  four  coparceners* 
ami  they  not  agreeing  to  present  jointly  on  the  first 
vacancy,  the  elder  sister  presented,  andafterwardson  two 
other  subsequent  vacancies,  that  A.  and  B.  presented 
in  right  of  the  second  and  third  sisters  respectively, 
it  was  held  that  it  was  to  be  presumed  that  those  pre- 
sentations were  by  right,  and  not  by  usurpation,  and 
therefore  did  not  turn  the  estate  of  the  coparcener 
to  a  mere  right;  and  that  quare  impedit  was 
maintainable  by  a  grantee  of  the  fourth  copar- 
cener, and  that  it  was  not  necessary  for  the  plaintiff 
claiming  to  present  in  the  fourth  turn  in  right  of  the 
youngest  sister,  to  show  that  the  presentations  in  turns 
of  the  other  sisters  were  made  by  right  (Gully  and 
others  v.  Bishop  of  Exeter,  10  Barn,  and  Cres.  584; 
S.  C.  5  Ring.  171). 

Husband  and  Wife.— Where  a  husband  is  seised  of 
an  advowson  in  right  ef  his  wife,  and  the  church  be- 
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comet  void,  the  husband  alone,  in  right  of  hit  wife, 
may  maintain  square  impedit  (Bro.  abr.  Baron  and 
Feme,  28,  41  ;  Wats.  CI.  Law  255),  or  it  may  be 
brought  by  both  (Bro.  abr.  Baron  and  Feme,  41; 
Halfs  case,  7  Co.,  Rep.  26).  If  the  church  become 
Toid  during  the  coverture,  and  the  husband  and  wife 
be  disturbed  in  presenting  to  it,  and  the  husband  die, 
the  wife  may  ha? e  a  quart  impedit  after  his  death 
(Fit*,  abr.  quare  imp,  5/>  71 ;  Co.  Litt.  351  a),  and 
so  the  husband  shall  have  the  presentation  if  he  sur- 
vive, but  not  if  the  church  became  vacant  before  the 
coverture  (Co.  Litt.  351,  a.  b.,  120  a). 

No  divestment  of  right  of  presentation.— Since  the 
stat.  7  Ann,  c.  18,  no  usurper  or  disturber  can  divest 
the  right  of  presentation  out  of  the  true  patron,  or 
acquire  the  inheritance  of  advowson  by  wrong.  At 
the  present  day,  therefore,  every  person  who  has  a 
right  to  present  may,  notwithstanding  anv  former 
usurpation,  present  a  clerk  on  the  church  becoming 
vacant,  or  if  disturbed  in  so  doing,  may  have  a  quare 
impedit ;  and  it  is  consequently  immaterial  to  enquire 
what  persons  were  enabled  by  the  statute  of  West- 
minster 2,  to  take  advantage  of  this  remedy. 

Against  whom  quare  impedit  to  be  brought? — 
Where  a  person  has  wrongfully  presented  a  clerk  who 
has  been  admitted  and  instituted  by  the  bishop,  the 
writ  of  quare  impedit  may  be,  and  usually  is,  brought 
against  the  bishop,  the  wrongful  patron,  and  the  in- 
cumbent. The  bishop  is  joined  in  order  to  prevent 
his  -collating  by  lapse  in  case  the  church  should  be- 
come vacant ;  the  wrongful  patron  is  made  a  defendant, 
because  his  estate  is  to  be  divested  out  of  him  by  the 
judgment,  and  the  wrongful  incumbent,  in  order  that 
he  may  be  removed  if  the  plaintiff  succeeds  in  the 
action. 

Ordinary. — If  the  hindrance  for  which  the  quare 
impedit  is  brought  is  the  act  of  the  bishop  alone,  as  if 
the  church  being  void,  he  refuses  to  admit  and  insti- 
tute the  plaintiff's  clerk,  under  pretence  of  incapacity 
or  the  like,  the  writ  must  be  brought  against  him 
only  (3  Blac.  Com.  247).  But  if  he  has  admitted  and 
instituted  the  clerk  of  an  usurper,  the  usurper  and 
his  clerk  are  also  made  defendants.  If  the  church  he 
full,  it  is  said  by  Lord  Hobart  to  be  useless  to  name  the 
ordinary,  as  there  is  no  danger  of  a  lapse  (Elvis  v.  Arch- 
bishop of  York  Hob.  350)  but  the  usual  course  now  is 
to  join  him  in  the  writ  (3  Blac.  Com.  247).  Unless  the 
bishop  has  been  guilty  of  a  disturbance,  it  seems  he 
may  eollate  after  six  months  expired ;  but  where  the 
church  has  become  litigious,  in  consequence  of  two 
persons  mutually  presenting  their  clerks  to  the  ordi- 
nary, it  appears  that  the  bishop,  by  refusing  the  clerk 
of  the  true  patron,  debars  himself  of  his  right  of  col- 
lating bv  lapse,  if  he  is  made  a  party  to  the  quare 
impedit  (Brickhead  v.  Archbishop  of  York,  Hob.  201 ; 
but  see  this  doubted  in  Wats.  Clerg.  Law,  262;. 

Making  patron  a  party. — The  patron  ought  to  be 
made  a  defendant  in  a  quare  impedit  whenever  his 
inheritance,  estate  or  interest  is  to  be  divested,  and  if 
he  is  not  named,  it  may  be  pleaded  in  abatement 
(Hall's  case,  7  Coke's  Rep.  25  b. ;  Wats.  CIcr.  Law, 
256) ;  but  it  is  not  error  (Bac.  Abr.  Error  K).  But 
when  the  inheritance,  estate,  or  interest  of  the  patron 
is  not  to  be  divested,  then  if  another  disturber  is 
named,  it  is  not  necessary  to  name  the  patron  (Hall's 
case,  7  Rep.  26  b  ;  Wats.  Cler.  Law,  256)    as  where 


the  next  presentation  only  is  to  be  recovered,  and  not 
the  advowson,  or  where  the  king  brings  a  qunre  im- 
pedit upon  an  avoidance  by  simony  in  the  incumbent 
(R.  v.  Archbishop  of  York,  3  Lev.  16  ;  but  see  R.  v. 
Bishop  of  Lichfield,  Noy,  151).  The  advice  given  by 
Lord  Hobart  is,  not  to  name  more  disturbers  than 
are  likely  to  have  reasonable  titles ;  for  every  disturber 
will  make  a  several  title,  and  traverse  or  confess  and 
avoid  the  plaintiff's  title,  whether  they  themselves 
have  title  or  not,  and  therefore  it  is  better  not  to 
name  them  (Elves  v.  Archbishop  of  York,  Hob. 
320).  If  the  king  presents,  and  his  clerk  is  admitted 
and  instituted,  the  quare  impedit  must  be  brought 
only  against  the  bishop  and  incumbent,  or  one  of 
them    (Keilw.   53   a;  Hall's  case,   7   Coke's  Rep. 

26  b).  „   ,  .       .    ,         - 

Making  clerk  a  party.— It  the  action  is  brought 
against  the  ordinary  and  the  disturber  only,  omitting 
the  incumbent,  who  was  instituted  before  the  action 
commenced,  the  patron  may  recover  his  right  of 
patronage,  but  not  his  present  turn,  for  he  cannot 
have  judgment  to  remove  the  clerk,  unless  he  is  made 
a  party  to  the  writ, (per  Doddridge,  in  Harm  v. 
Austin,  3  Bulstr.  38;  \  Brownl.  159;  3  Blac.  Com, 
248);  but  if  the  clerk  of  the  party,  against  whom 
judgment  is  given,  is  admitted  and  instituted  pending 
the  suit,  then  as  he  could  not  have  been  made  a  de- 
fendant in  the  action,  he  may  be  removed,  though  not 
named  (F.  N.  B.  35,  C).  . 

Ne  admittas  and  quare  incumbravtt.—AM  soon  as 
the  quare  impedit  is  sued  out,  the  plaintiff,  or,  as  it 
seems,  the  defendant,  if  he  suspect  that  the  bishop 
will  admit  a  clerk  pendente  lite,  may,  sue  out  a  ne 
admittas,  which  is  a  prohibitory  writ,  forbidding  the 
bishop  to  admit  any  clerk  whatsoever,  before  the  con- 
tention determined  (3  Blac.  Com.  248).  This  writ 
ought  to  be  brought  within  the  six  months,  for  after 
that  time,  the  right  of  collation  has  vested  in  the 
bishop,  if  he  has  not  been  guilty  of  a  disturbance. 
If  the  bishop  admits  a  clerk,  notwithstanding  this 
writ,  and  the  plaintiff  recovers,  the  latter  may  then 
sue  out  a  quare  incumbravit  against  the  bishop,  and 
shall  recover  on  it  his  damages  and  the  presentation, 
and  remove  the  clerk  who  came  in  pendente  lite. 

Declaring  or  counting.— An  soon  as  the  defendants 
in  a  writ  of  quare  impedit  have  appeared,  the  plaintiff 
must  declare,  or,  as  it  is  technically  called,  count 
against  them.  In  framing  the  declaration,  four 
points  are  to  be  particularly  attended  to :  1.  The  title 
of  the  ancestor  or  other  person,  under  whom  the 
plaintiff  claims,  who  last  presented  to  the  benefice  : 
2.  The  derivative  title :  3.  The  presentation  by  the 
plaintiff,  or  some  person  under  whom  he  claims  :  and 
4.  The  disturbance  (Com.  Dig.  tit.  Pleader,  3  I. ;  8 
Barn,  and  Crea.  25 ;  5  Bing.  283). 

Several  counts.— The  rules  of  pleading,  disallowing 
sevefal  counts  in  a  declaration  tor  the  same  cause  of 
action,  do  not  apply  to  quare  impedit  (Reg.  Gen.  Hil. 
Term,  1853).  When,  therefore,  the  declaration  in 
quare  impedit  contained  six  counts,  all  founded  upon 
the  same  title,  but  taking  it  up  at  different  periods, 
the  court  refused  to  put  the  plaintiff  to  his  election 
upon  which  of  the  counts  he  would  rely  (Tolson  v. 
Bishop  of  Carlisle,  3  Com.  Ben.  Rep.  41). 

Judgment  for  plaintiff.— The  judgment  for  the  plain- 
tiff in  a  quare  impedit  is  that  he  recover  his  prescuta- 
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tion,  through  a  writ  to  the  bishop  to  admit  his  cleik, 
with  damages,  where  damages  are  recoverable. 
Where  a  verdict  is  given  for  the  plaintiff  at  nisiprius, 
the  jury  is  bound  to  enquire  into  four  points  :  1, 
whether  the  church  is  full ;  2,  of  whose  presentation  ; 
3,  the  value  of  the  church  j  4,  how  long  vacant.  These 
points  are  inquired  into  for  the  purpose  of  ascer- 
taining the  damages  given  by  the  statute  of  Westm. 
2nd. 

Damages. — At  the  common  law,  the  judgment  was 
only  that  the  plaintiff  recover  his  presentation  and 
have  a  writ  to  the  bishop ;  but  the  statute  of  Westm. 
2nd,  cap.  5,  gave  him  damages,  which  of  course,  the 
plaintiff  may,  if  he  please,  waive.  The  statute  enacts 
that  in  writs  of  quare  impedit,  damages  shall  be 
awarded — to  wit,  if  the  time  of  six  months  shall  pass 
by  the  disturbance  of  any  person,  so  that  the  bishop 
do  collate  to  the  church,  and  the  true  patron  lose  his 
presentation  for  the  time,  damages  shall  be  awarded 
to  two  years  value  of  the  church,  and  if  the  time  of 
six  months  shall  not  pass,  but  the  presentation  be 
deraigned  within  the  time,  the  damages  shall  be  awarded 
to  half  a  years  value  of  the  church.  However, 
damages  are  recoverable  only  against  such  as  are 
disturbers. 

Execution. — The  execution  in  quare  impedit  for  the 
recovery  of  the  presentation  is  by  writ  to  the  bishop 
to  admit  the  clerk  (ad  admittendum  clericumj  and  by 
fieri  facias  and  elegit,  when  the  plaintiff  is  entitled  to 
damages.  When  the  church  is  vacant,  the  plaintiff  and 
defendant  being  both  actors  may,  either  or  them,  have 
a  writ  to  the  bishop;  but  in  case  the  clerk  of  the 
party  for  whom  judgment  is  given  be  already  ad- 
mitted and  instituted,  a  writ  to  the  bishop  is  unneces- 
sary; and,  indeed,  the  bishop  may,  if  he  please,  admit 
and  institute  the  clerk  of  the  party  entitled  to  the 
writ  ad  admittendum  clericum,  without  any  writ  being 
actually  sued  out.  The  usual  return  to  the  writ  by 
the  ordinary  is,  that  he  has  admitted  the  clerk,  for' it 
is  his  duty  on  receiving  the  writ  to  admit  the  clerk  of 
the  party  recovering,  and  to  remove  the  clerk  of  the 
party  against  whom  judgment  is  given,  provided  such 
clerk  has  been  made  a  defendant,  or  nas  been  ad- 
mitted pendente  lite,  though  as  to  such  admission  of  a 
stranger's  clerk  there  seems  to  be  a  doubt,  where  no 
writ  of  ne  admittus  was  sued  out  (Watson's  Cler- 
gy m.  Law,  pp.  291,  302). 

There  are  three  matters  each  of  great  importance 
so  intimately  connected  with  the  subject  of  advowsons 
that  it  will  be  desirable  to  notice  them  in  connexion 
therewith,  rather  than  "postpone  them.  We  allude  to 
the  subjects  of  Simony,  Resignation  Bonds,  and  the 
Charging  of  Benefices. 

Simony  defined.— Simony  is  a  corrupt  presentation 
or  agreement  for  the  presentation  of  a  person  to  an 
ecclesiastical  benefice  for  money,  gift,  or  reward 
(1  Selw.  N.  P.  576,  11th  edit,  j  3  Steph.  Com.  70, 
2nd  edit.;  Bacon's  Abr.  tit.  "Simony"). 

Simony  at  common  /ato.— Simony  is  commonly 
classed  as  a  statutory  illegality,  but  it  is  not  so  en- 
tirely, though,  undoubtedly,  so  far  as  practical  results 
are  concerned,  it  may  be  so  considered.  It  has  been 
said  that  simony  was  no  offence  at  the  common  law  ; 
and  the  case  of  Gregory  v.  Oldbury  (Moore,  664), 
has  been  as  to  this  point  relied  on.  It  is  laid  down  in 
that  case  that  a  bond  to  pay  money  on  a  simoniacal 


contract  is  good,  because  simony  is  no  offence  at  the 
common  law.  But,  by  attending  to  what  is  laid  down 
in  other  books,  it  will  appear  that  although  simony  eo 
nomine  be  not  an  offence,  either  at  the  common  law 
or  against  the  statute,  for  the  word  "  simony"  is  not 
therein  contained,  a  corrupt  bargain  for  presenting  to 
a  benefice  is  an  offence  at  the  common  law  (see  2 
Blac.  Com.  278;  1  Ld.  Ray m.  449;  5  Taunt.  745; 
Bac.  Abr.  tit.  "Simony").  However  as  C.  J.  de 
Grey  observed  (2  Will.  Blac.  Rep.  1054),  "  what  is 
or  is  not  simony  now  depends  on  the  statute  of  31 
Eliz.  c.  6,  which  did  not  adopt  all  the  wild  notions  of 
the  canon  law ;  but  has  denned  it  to  be  a  corrupt 
agreement  to  present.  In  Coke's  Entries,  516,  it  is 
expressed  'simoniact  et  corrupt};'  but  the  latter  is 
the  legal  and  effective  word."  Bishop  Burnet  (Past. 
Care,  22)  says :  "  Simony,  as  such,  was  unknown  to 
the  common  law ;  thongh  I  agree  that  corrupt  pre- 
sentation  was."  It  will  Jae  observed  that  in  a  statute 
we  shall  have  to  mention,  namely,  the  12  Anne,  st.  21 
c  12,  the  words  "  simoniacal  contract"  are  used. 

31  Eliz.  c.  6.— As  before  observed,  the  principal 
statute  upon  which  tue  illegality  of  simoniacal  con- 
tracts rests  is  the  31  Eliz.  c.  6.  By  sec.  5  of  this 
statute,  "  if  any  person  or  persons,  or  bodies  corpo- 
rate, shall  for  money,  reward,  gift,  profit,  or  benefit, 
directly  or  indirectly,  or  for  or  by  reason  of  any 
promise,  agreement,  grant,  bond,  covenant,  or  other 
assurance  of  or  for  any  money,  &c,  directly  or  indi- 
rectly present  or  collate  any  person  to  any  benefice 
with'  cure  of  souls,  dignity,  prebend,  or  living  eccle- 
siastical, or  bestow  the  same  for  any  such  corrupt  v 
consideration,  every  suck  presentation,  &c,  and  evejry 
admission,  institntion,  investiture,  and  induction 
thereupon,  shall  be  void ;  and  it  shall  be  lawful  for 
the  Crown  to  present,  &c,  to  such  benefice,  &c,  for. 
that  one  turn  only ;  and  every  person,  &c,  that  shall 
give  or  take  such  money,  &c,  or  take  or  make  any 
such  promise,  &c.,or  other  assurance,  shall  forfeit 
double  the  value  of  one  year's  profit  of  such  benefice, 
&c,  and  the  person  so  corruptly  taking,  &c,  such: 
benefice,  &c,  shall  thenceforth  be  adjudged  a  disabled 
person  to  have  the  same."  By  sec.  6,  "  if  any  person 
shall  for  money,  &c.  (other  than  for  lawful  fees),  or 
for  any  promise,  &c,  or  other  assurance  for  money, 
&c,  directly  or  indirectly  admit,  institute,  instal, 
induct,  invest,  or  place  any  person  in  any  benefice, 
with  cure  of  souls,  dignity,  prebend,  or  other  living 
ecclesiastical,  every  such  offender  shall  forfeit  double 
the  value  of  one  year's  profit  of  such  benefice,  &c., 
and  the  same  benefice,  &c,  shall  be  void,  and  the 
patron,  &o*,  shall  present  or  collate  unto  the  same,  as 
if  the  party  so  admitted,  &c,  were  dead."'  The  7th 
sec.  provides  that  no  title  to  confer  or  present  by 
lapse,  shall  accrue  upon  any  voidance  mentioned  in 
the  act,  but  after  six  months  next  after  notice  given 
of 'such  voidance  by  the  ordinary  to  the  patron.  By 
sec.  8,  "  if  any  incumbent  of  any  benefice,  with  cure 
of  souls,  shall  corruptly  resign  or  exchange  the  same, 
or  corruptly  take,  for  the  resigning  or  exchanging  the 
same,  directly  or  indirectly,  any  pension,  money,  or 
benefit,  as  well  the  giver  as  the  taker  thereof  shall 
lose  double  the  value  of  the  sum  so  given,  the  one 
moiety  as  well  thereof  as  of  the  forfeiture  of  double 
value  of  one  year's  profit  to  be  to  the  Crown ;  and 
the  other  to  him  that  will  sne  for  the  same,  by  action 
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of  debt,  bill  or  information,  in  any  of  the  King's 
Courts  of  Record."  (See  the  statute  in  extenso  in  7 
Bacon's  abr.  p.  231—233,  7th  edit.). 

It  will  be  seen  that  the  statute  only  inflicts  a  penalty 
by  way  of  forfeiture,  and  that  there  ii  no  express  pro- 
hibition or  avoidance  of  the  contract ;  but  then  it  is  a 
general  rale  that  every  contract  made  for  or  about 
any  matter  or  thing  which  is  made  unlawful  by  any 
statute,  is  a  void  contract,  though  the  statute  itself  is 
ailent  as  to  this,  and  merely  inflicts  a  penalty ;  be- 
cause a  penalty  impliea  a  prohibition,  though  there 
are  not  any  prohibitory  words  in  the  statute  (see  per 
Holt,  C.  J.,  Carthew,  252;  per  Tindal,  C.  J.,  in  10 
Brog.  110;  per  Cottenham,  C,  in  2  Myl.  and  Cr. 
$6;  see  Ritchie  v.  Smith,  13  Jur.  63).  On  the  above 
principle,  it  has  been  held  in  the  case  of  simony  that 
although  the  statute  of  Eliz.  c.  6,  only  inflicts  a 
penalty  by  way  of  forfeiture,  and  does  not  mention 
any  avoidance  of  the  simoniacal  contract,  yet  the  con- 
tract is  void  as  being  against  law  (see  Bacon's  Abr. 
tit.  «  Simony,"  A.). 

12  Anne  st.  2,  c.  12. — We  defer  examining  the 
cases  until  after  we  have  noticed  another  act,  namely, 
the  12  Anne,  ttat,  2,  c  12.  This  statute  was  passed 
to  obviate  a  doubt  raised  upon  the  statute  of  31  Eliz. 
c.  6,  whether  if  a  clerk  purchased  for  himself  the  next 
presentation  to  a  benefice  whilst  it  was  full,  with  a 
view  to  be  presented  thereto  after  it  was  void,  such 
purchase  was  an  offence  within  the  meaning  of  the 
act.  To  put  an  end  to  this  doubt,  the  12  Anne, 
c  12,  enacted  that  "  if  any  person  shall  for  money, 
reward,  gift,  profit,  or  advantage,  or  for  or  by  reason 
of  any  promise,  agreement,  grant,  bond,  or  other  as- 
surance, or  for  any  money,  &c,  directly  or  indirectly, 
in  his  own  name,  or  in  the  name  of  any  other  person 
or  persons,  take,  procure,  or  accept  the  next  avoidance 
or  presentation  to  any  benefice  with  cure  of  souls, 
dignity,  prebend,  or  living  ecclesiastical,  and  shall  be 
presented  or  collated  thereupon;  that  every  such  pre- 
sentation or  collation  shall  be  utterly  void  and  of  no 
effect  in  law,  and  such  agreement  snail  be  deemed  to 
be  a  timoniacahcontract ;  and  it  shall  be  lawful  for  the 
Queen's  majesty,  her  heirs  and  successors,  to  present 
or  collate  unto  such  benefice,  &c,  for  that  time  or 
turn  only;  and  the  person  so  corruptly  taking, pro- 
curing, or  accepting  such  benefice,  &c,  shall  from 
thenceforth  be  adjudged  a  disabled  person  to  have  and 
enjoy  the  same,  and  shall  be  subject  to  any  punish- 
ment, pain,  or  penalty,  pres  ibed  or  inflicted  by  the 
laws  ecclesiastical,  in  like  maimer  as  if  such  agreement 
had  been  made  after  such  benefice,  &c.  had  become 
vacant." 

Advowsons— How  considered  by  the  law. — Advow- 
sons  are,  as  is  well-known,  the  subject  of  valuable 
ownerships,  being  capable  of  transfer  from  one  party 
to  another  for  consideration,  or  of  descending  to  the 
heir,  or  of  being  devised  to  some  other  party  in  the 
same  manner  as  other  real  property.  C.  J.  De  Grey 
(Burnett  v.  Glubb,  Bacon's  Abr.  tit.  "  Simony"  A.), 
says,  "  an  advowson,  which  is  a  right  of  nominating 
to  a  benefice,  being  an  incorporeal  inheritance,  may 
be  conveyed  like  any  temporal  inheritance."  But  the 
right  of  presentation,  in  the  esercise  of  which  the  en- 
joyment of  ownership  of  the  advowson  consists,  is  a 
trust,  and  that  too  a  public  one.  Accordingly,  though 
the  law  considers  it  a  valuable  possession,  it  is  not  in 


the  sense  of  a  pecuniary  value,  and  therefore  it  is  that 
the  law  does  not  look  at  it  as  a  thing  capable  of  pro- 
ducing profit  when  it  is  in  the  hands  of  a  person 
clothed  with  a  fiduciary  character.  Thus  a  mortgagee 
cannot  present  on  an  avoidance,  but  the  mortgagor 
has  a  right  to  present,  although  there  be  an  express 
agreement  to  the  contrary  (see  2  Will.  Black.  Rep. 
1053 ;  Coote's  Mortg.  c.  1 1 ;  Mackenzie  v.  Rofemson, 
3  Atk.  558).  The  reason  is  because  the  value  could 
not  be  brought  into  account,  as  the  court  could  not 
allow  the  mortgagee  to  say  he  had  made  a  profit  by  it, 
when  the  act  itself  was  illegal.  The  advowson,  in 
fact,  is  held  as  a  public  trust  coupled  with  an  interest; 
as  a  trust  no  court  could  take  notice  of  any  profit 
made  of  it,  but  as  an  interest  the  courts  allow  a  sale 
of  it.  The  right  itself  is  a  valuable  right,  but  the  ex- 
ercise of  the  right  is  a  public  trust,  which  ought  not 
to  produce  profit.  The  precise  nature  of  an  advowson 
is  well  stated  by  Lord  Lyndhurst,  in  the  case  of  Mire- 
house  v.  Rennell,  7  Bligh,  N.S.  317,  and  by  Lord 
Wynford,  in  Fox  v.  Bishop  of  Chester,  3  Bligh,  N.S. 
106.  Lord  Lyndhurst  says : — "  An  advowson  is  the 
right  of  presenting  to  a  benefice.  It  is  an  incorporeal 
hereditament,  attended  with  all  the  usual  incidents  of 
that  species  of  property.  It  may  be  conveyed  in  fee, 
granted  in  tail,  or  for  term  of  life  or  years,  or  for  the 
next  presentation;  all  these  partial  interests  are  carved 
out  of  toe  fee.  While  the  church  is  full  the  right  of 
presentation  is  annexed  to  the  advowson,  and  passes 
with  it  into  the  hands  of  the  party  who  becomes  en- 
titled by  descent  or  devise,  or.  otherwise.  A  grant  of 
the  advowson  carries  with  it  the  right  to  the  next  pre- 
sentation, if  the  church  is  full.  If  the  church  is  vacant 
at  the  date  of  the  grant  the  right  of  presentation  takes 
a  new  direction.  From  the  time  of  the  vacancy  it 
becomes  a  chattel :  a  personal  chattel,  wjlien  vests  in 
the  personal  representative,  a  chose  in  action — fruit 
severed  from  the  advowson,  like  arrears  of  rent.  In 
such  case  the  next  presentation,  according  to  all  the 
authorities,  passes  not  to  the  heir,  but  to  the  per- 
sonal representative  of  the  party  dying  seised  of  the 
advowson.  So,  if  the  advowson  is  granted  for  a  term 
and  the  church  becomes  vacant,  the  lessee  has  the 
right  to  present,  upon  the  ground  that  the  right  of 
presentation  is  severed  from  the  advowson.  Upon  the 
same  ground,  where  a  married  woman  is  entitled  to  an 
advowson  and  dies,  the  right  of  presentation  is  in  the 
husband."  Lord  Wynford  said  : — "  The  patronage  of 
churches  was  at  first  yielded  by  the  bishops  to  the 
lords  of  manors,  who  founded  or  endowed  them,  and 
annexed  them  to  the  manors  in  which  the  churches 
were  situated.  By  the  grant  of  a  manor,  the  advow- 
son appendant  to  it  passes  to  the  grantee.  Many  of 
these  advowsons  have  since  been  severed  from  the 
manors  to  which  they  were  appendant.  But  although 
advowsons,  when  in  gross,  as  those  which  are  sepa- 
rated from  the  manors  to  which  they  belonged  are 
called,  are  a  species  of  spiritual  trusts,  yet  they  have 
been  said  by  Lord  Kenyon  and  other  judges  to  be 
trusts  connected  with  interests  ;  and  they  certainly  do 
not  lose  the  temporal  character  which  originally  be- 
longed to  them,  out  may  be  sold  either  in  perpetuity, 
or  for.  the  next  or  any  number  of  avoidances." 

Whai  the  simony  statutes  apply  to — Next  presenta- 
tion or  actual  avoidance  only. — As  a  general  propo- 
sition, a  conveyance  of  the  advowson  is  not  affected 
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by  the  above  statutes,  except  that  in  some  instances 
the  conveyance  may  be  ineffectual,  so  far  as  it  affects 
to  pass  the  immediate  or  next  presentation  (see  judg- 
ment in  5  Taunt.  746;  2  Will.  Black.  Rep.  1054). 
The  rule  of  the  common  law  still  remaining,  by  which 
an  advowson  is  valuable  ownership;  to  purchase  an 
advowspn,  though  with  the  prospect  of  the  church 
becoming  vacant,  is  not  simony,  and  that  though  the 
purchaser  had  in  view  an  early  vacancy  (Sugdeirs  Law 
oi  Property,  672).  In  fact*  the  statutes  have  no  con- 
cern about  the  inheritance,  but  only  of  the  next  pre- 
sentation, or  an  actual  avoidance.  There  is  a  great 
difference  between  giving  money  for  the  presentation, 
and  giving  money  for  the  right  to  present.  Where 
the  money  is  given  for  the  presentation,  the  case  is 
within  the  statutes,  but  where  it  is  given  for  the  right 
to  present,  the  transaction  is  net  necessarily  void. 

Contracts  for  presentation  not  by  clerk. — A  distinc- 
tion is  to  be  observed  between  a  contract  to  which  the 
clerk  who  is  to  be  presented  is  a  party,  and  a  contract 
between  two  parties,  neither  of  whom  is  a  clerk.  If 
two  persons  of  the  latter  kind  contract,  or,  indeed,  if 
a  spiritual  person  do  so,  not  contracting  for  himself, 
the  engagement  is  not  void.  The  statute  of  the  12 
Anne,  st.  2,  c.  12,  is  expressly  aimed  at  contracts  for 
the  next  presentation  by  clerks  for  their  own  benefit. 
Therefore,  if  a  clerk  in  orders,  or  a  layman  with  his 
privity,  contract  for  the  next  avoidance,  the  incumbent 
being  at  the  time  in  extremis,  it  is  corrupt  at  the 
common  law  (Smith  v.  Shelborn,  Cro.  Eliz.  685 ;  see 
on  this  case,  Noy's  Rep.  25  and  7  Bac.  Abr.  tit. 
"  Simony,"  A.)*  But  the  rule  which  the  statute  of 
Anne  laid  down  is  more  extensive,  for  it  disables  every 
clerk  from  purchasing  the  next  presentation  in  any 
case  for  his  own  benefit.  And,  indeed,  if  a  kyman 
purchase  for  the  benefit  of  the  clerk,  with  the  privity 
of  the  clerk,  this  is  simony,  though  the  incumbent  be 
not  at  the  point  of  death.  This  is  by  virtue  of  the 
statute  of  Anne,  which  thus  carries  the  incapacity  be- 
yond anything  the  common  law  could  have  done  (see 
Sugden's  Law  of  Property,  672;  Fox  v.  B.  of  Chester, 
1  Dow.  N.S.  416;  S.C.  3  Bligh,  N.S.  123). 

Purchase  of  advowson  by  clerk — Next  presentation. 
— If  a  clerk  purchase  for  his  own  benefit  an  advowson, 
with  the  knowledge  of  the  approaching  death  of  the 
incumbent,  it  will  be  good,  except,  perhaps,  as  to  the 
next  presentation.  Mr.  Cripps  (Law  of  the  Clergy, 
p.  495),  thinks  it  is  not  simony  for  the  clerk  to  pur- 
chase for  himself  an  advowson,  however  immediate 
may  be  the  prospect  of  a  vacancy.  This  proposition 
is  rather  questionable,  and  it  is  not  clear,  whether  in 
the  case  of  the  sale  of  an  advowson  at  the  time  the 
incumbent  was  in  extremis,  and  this  circumstance  was 
known  to  the  clerk  to  be  presented,  with  whose  privity 
the  purchase  was  made,  the  sale  would  be  valid. 

Purchase  of  advowson  during  vacancy.  —  Where 
there  is  a  purchase  of  an  advowson  during  a  vacancy 
ot  the  living,  the  sale  of  the  advowson  is  good,  but 
the  particular  vacancy  will  not  pass.  In  such  a  case, 
the  sound  part  can  be  easily  separated  from  the  ob- 
jectionable part,  and  it  is  no  objection  that  by  the 
contract  one  entire  consideration  was  paid  for  the 
whole  advowson,  including  therein  the  actual  vacancy. 
If,  indeed,  the  sound  part  could  not  be  separated  from 
the  corrupt,  the  whole  transaction  would  be  void  (see 
Greenwood  v.  Bishop  of  London,  5  Taunt.  746). 


Purchase  of  advowson,  not  vacant  by  clerk  valid. — 
Subject,  therefore,  to  the  distinctions  above  noticed, 
it  may  be  broadly  stated,  that  it  is  not  simony  for  a 
clerk  in  holy  orders  to  purchase  an  advowson  where 
it  is  not  vacant,  though  the  purchase  will  necessarily 
carry  with  it  the  next-  presentation,  the  purchase  of 
which  by  itself  is  not  allowed  by  the  statute  of  Anne. 

Purchase  of  next  presentation  during  vacancy. — As 
to  purchases  of  the  next  presentation  by  laymen  (and 
the  same  is  the  case  with  respect  to  clergymen  when 
not  for  their  own  benefit),  if  the  church  be  actually 
vacant  at  the  time,  the  contract  is  wholly  void,  and 
this  though  the  purchaser  have  not  in  view  the  pre- 
sentation of  any  particular  clerk. 

Probability  of  vacancy. — Where  the  church  is  not 
actually  void,  but  there  is  a  great  probability  of  a 
vacancy,  the  sale  either  of  an  advowson  or  of  the  next 

Eresentation  to  a  layman  will  be  good,  if  the  purchase 
e  without  the  privity  of  the  particular  clerk  to  be 
presented  (Sugden's  Law  of  Property,  672).  But  if 
the  purchase  be  with  the  privity  of  the  particular  clerk 
to  be  presented  it  will  be  void  (see  Barrett  v.  Glubb, 
2  W.  Black.  Rep.  1052;  7  Bacon's  Abr.  tit.  "  Simony," 
p.  237,  7th  edit.;  Fox  v.  Bishop  of  Chester,  2  Barn, 
and  Cress.  635;  3  Bligh,  N.S.  123).  The  case  of 
Barrett  v.  Glubb  was  this: — Barrett  having  notice 
that  the  incumbent  of  a  rectory,  with  cure  of  souls, 
was  upon  his  death-bed,  and  that  it  was  uncertain 
whether  he  would  live  out  the  ensuing  night,  pur- 
chased the  advowson  of  the  rectory.  The  incumbent 
died  the  day  after  the  purchase,  and  then  Barrett  pre- 
sented Reynell.  The  question  was,  whether  the  pre-? 
sentation  of  Reynell  was  void,  by  reason  of  its  having 
been  a  simoniacal  contract.  The  unanimous  opinion 
of  the  Court  of  Common  Pleas  was,  that  the  presenta- 
tion was  not  void.  C.  J.  De  Grey  said,  that  (we  are 
quoting  from  Bao.  Abr.)  "  the  31st  Elizabeth,  c.  6, 
only  relates  to  presentations,  and  consequently  the 
sale  of  an  advowson,  even  during  a  vacancy  of  the 
benefice,  is  not  thereby  prohibited,  except  the  sale 
be  connected  with  a  corrupt  contract  for  presenting. 
But,  if  an  advowson  be  granted  during  a  vacancy  of 
the  benefice,  the  presentation  upon  that  vacancy  does 
not  pass  by  the  grant ;  it  being  a  fruit  fallen,  or  as  is 
laid  down  in  the  case  of  Leak  v.  Babington,  Cro.  Eliz. 
811,  a  chose  inaction.  A  bond  fide  purchase  of  an 
advowson  is  good,  at  what  time  soever  it  is  made ; 
and  a  corrupt  purchase,  whenever  it  is  made  is  bad. 
That  which  is  said  in  the  case  of  the  Bishop  of  Lin- 
coln v.  Woolforston,  3  Burr.  1510,  has  been  men- 
tioned, namely,  "  that  the  court  were  clear,  that  a 
grant  of  a  next  presentation,  or  of  an  advowson,  made 
after  the  church  was  actually  fallen  vacant,  was  a  void 
grant."  But  this,  so  far  as  it  relates  to  the  grant  of 
an  advowson,  seems  to  be  a  mistake  of  the  reporter. 
As  the  purchase  of  the  advowson  in  the  present  case 
is  not  staled  to. have  been  connected  with  any  corrupt 
contract  for  presenting  Reynell,'  or  with  a  design  of 
presenting  him,  neither  of  these  things  is  to  be  pre- 
sumed, and,  consequently,  the  presentation  of  him  is 
not  void." 

True  criterion  of  a  simoniacal  contract. — Upon  the 
same  principle  that  a  dealing  with  an  advowson  whilst 
there  is  a  vacancy  is  void  as  to  that  vacancy,  a  con- 
tract for  an  advowson  with  an  agreement  for  the  in- 
cumbent to  resign,  or  for  the  party  selling  to  procure 


THE  LAW  CHRONICLE. 


181 


the  resignation,  is  void.  Bat  it  does  not  follow  that 
because  the  incumbency  is  voidable,  that  the  contract 
is  void,  even  as  to  the  next  presentation,  if  there  is  no 
collusion  between  the  parties  (see  Alston  v.  Atlay, 
6  Nev.  and  Man.  686).  Therefore,  except  where  the 
clerk  himself  is  the  purchaser,  actual  vacancy  of  the 
living  is  the  true  criterion  of  a  simoniacal  contract ; 
unless  it  be  a  case  where  the  incumbent  is  in  extremis, 
and  then  the  privity  of  the  clerk  will  be  sufficient  to 
render  the  contract  simoniacal,  though  if  there  be  no 
privity,  the  incumbent's  being  in  extremis  will  not  be 
material  (see  Fox  v.  B.  of  Chester,  2  Barn,  and  Cres, 
635,  and  in  Dom.  Proc.  6  Bing.  1). 

Ejectment  on  simoniacal  presentation.  — Where  a 
clerk  is  presented  to  a  rectory,  in  consequence  of  a  re- 
signation bond,  which  is  subsequently  held  to  be  void, 
the  presentation,  institution,  and  induction  are  also 
void ;  and  if  the  king  present  for  the  turn,  his  pre- 
sentee, having  been  instituted  and  inducted,  may 
maintain  ejectment  for  the  rectory  against  the  simo- 
niacal presentee,  for  the  church  is  not  full,  and,  as 
before  stated,  it  is  only  when  the  church  is  full  that 
queere  impedit  is  necessary  (Doe  dem.  Watson  v. 
Fletcher,  8  Barn,  and  Cres.  25). 

Resignation  bonds — General  and  special. — Cove- 
nants or  bonds  for  resignation  of  benefices  are,  or 
formerly  were,  either  general  or  special.  A  general 
covenant  or  condition  of  a  general  resignation  bond  is, 
that  the  incumbent  shall  resign  upon  request ;  whilst 
the  special  covenant,  or  the  condition  of  a  special  re- 
signation bond  is,  that  the  incumbent  shall  resign  in 
favour  of  a  certain  person,  or  of  one  out  of  several 
persons,  when  that  person  shall  be  capable  of  being 
presented  to  the  benefice. 

Whether  resignation  bond  good  or  bad. — The  Ques- 
tion whether  a  resignation  bond  be  good  or  illegal 
depends  upon  this :  does  it  corruptly  secure  a  benefit 
to  the  patron ;  in  other  words,  was  it  a  benefit  given 
to  the  patron  as  the  price  of  the  presentation  ?  If  so, 
then  clearly  the  bond  is  illegal. 

Early  cases  as  to  resignation  bonds. — The  tendency 
of  the  early  cases  was  to  support  the  validity  of  both 
general  and  special  bonds  of  resignation.  Thus  Ryder, 
C.  J.,  in  Heskett  v.  Grey  (3  Burn's  Eccl.  Law,  623) 
says :— "  As  to  the  point  whether  a  general  bond  of 
resignation  is  good,  we  are  all  of  opinion  it  is."  So 
in  the  case  of  Peele  v.  Carlisle  (Stra.  227),  in  an  action 
of  debt  upon  a  bond  conditioned  to  resign  a  benefice, 
the  Court  of  King's  Bench  refused  to  let  the  defend- 
ant's counsel  argue  the  validity  of  such  bonds,  "  they 
having  been  so  often  established  even  in  a  court  of 
equity."  And  eveu  after  general  bonds  were  decided 
to  be  illegal,  it  was  considered  that  special  bonds  of 
resignation  were  valid  (Burt.  Comp.  pi.  1257 ;  1  Atk. 
Conv.306;  2/4.650). 

General  bond  of  resignation  invalid. — The  case  de- 
ciding upon  the  illegality  of  a  general  bond  of  resig- 
nation was  that  known  as  Ffytche's  case,  or  the  Bishop 
of  London  v.  Ffytche  (reported  in  Cunningham's  Law 
of  Simony  and  in  3  Burn  s  Eccl.  Law,  625,  last  edit.). 
It  appeared  that  in  1780,  the  rectory  of  the  parish 
church  of  Woodham  Walter  in  Essex,  in  the  diocese 
of  London,  becoming  vacant,  Mr.  Ffytche  presented 
his  clerk,  J.  Eyre,  to  the  bishop  for  institution.  The 
bishop  being  informed  that  J.  Eyre  had  given  his 
patron  a  bond  in  a  large  penalty  to  resign  the  said 


rectory  at  any  time  upon  request,  and  the  said  Eyre 
acknowledging  that  he  had  given  such  bond,  the 
bishop  refused  to  institute  him  to  the  living ;  where- 
upon Ffytche  brought  a  quare  impedit  against  the 
bishop  in  the  Court  of  Common  Pleas,  and  obtained 
judgment  against  him.  Upon  which  the  bishop  ap- 
pealed to  the  Queen's  Bench,  and  that  court  also  gave 
judgment  in  affirmance  of  the  judgment  of  the  Court 
of  Common  Pleas.  Upon  this  the  bishop  appealed  to 
the  House  of  Lords,  where  the  substantial  question 
put  to  the  judges  was  this :  whether  an  agreement 
made  between  an  incumbent  and  patron,  whereby  the 
incumbent  undertakes  to  avoid  the  benefice  at  the 
request  of  the  patron,  be  not  an  agreement  for  a 
benefit  to  the  said  patron  within  the  stat.  of  31  Eliz. 
c.  6,  so  as  by  reason  of  such  agreement  such  presenta- 
tion shall  be  void  ?  It  was  decided  by  a  majority  of 
the  lords,  but  in  opposition  to  the  opinion  of  the  ma- 
jority of  the  judges,  that  general  bonds  of  resignation 
were  illegal.  One  ground  urged  by  Lord  Thurlow 
was  public  policy.  The  determination  was,  that  ge- 
neral bonds  of  resignation  before  presentation  produce 
a  benefit  to  the  patron,  which,  therefore,  constituted 
the  transaction  a  simoniacal  one  within  the  31  Eliz. 
c.  6  (see  ante,  p.  178).  The  only  judge  who  gave  a 
decided  opinion  against  the  legality  of  the  bond  was 
B.  Eyre,  who  said : — "  The  statute  of  Eliz.  c.  6,  was 
made  to  enforce  a  very  clear  rule  in  the  ecclesiastical 
law,  that  presentations  ought  to  be  spontaneous.  The 
words  of  the  statute  are  '  reward,  gift,  profit,  or  be- 
nefit.' Is  the  possession  of  a  resignation  bond  a  profit 
or  benefit  to  a  patron  ?  In  every  article  in  which  the 
patronage  is  valuable  it  is  marketable,  and  by  that  the 
bond  becomes  instantly  more  valuable  and  more  mar- 
ketable. In  a  word,  he  that  stipulates  for  a  resignation 
bond,  bargains  for  a  sum  of  money,  or  for  that  which 
to  him  is  as  valuable,  or  perhaps  more  valuable,  than 
that  sum  of  money.  Either  of  these  is  beneficial  .to 
him;  both  of  them,  therefore,  equally  forbidden  by 
the  statute." 

As  we  have  before  stated,  the  ground  of  the  decision 
iu  Ffytche  v.  Bishop  of  London  was,  that  such  a  bond 
was  simoniacal  as  against  the  stat.  of  31  Eliz.  c.  6,  and 
not  that  it  was  contrary  to  the  general  principles  of 
the  common  law.  Hence,  notwithstanding  this  de- 
cision in  the  House  of  Lords,  the  judges  afterwards, 
in  cases  to  which  the  statute  against  simony  did  not 
apply,  considered  themselves  as  bound  by  prior  autho- 
rities (see  Bagshaw  v.  Bossley,  4  Term  Rep.  78 ;  Par- 
tridge v.  Whiston,  Id.  359).  Therefore  it  was  holden, 
that  a  bond  given  by  a  schoolmaster  of  an  ancient 
public  school  to  resign  at  the  request  of  his  patron 
was  good  (Legh  v.  Lewis,  1  East's  Rep.  391 ;  3  Bos. 
and  P.  231).  Lawrence,  J.,  however,  entertained  con- 
siderable doubts  upon  the  question,  influenced  as  it 
appears  by  the  arguments  which  had  prevailed  against 
the  validity  of  general  resignation  bonds  by  clergymen 
(see  8  Ves.  61). 

Special  or  particular  resignation  bonds. — For  a  long 
time,  and  even  after  the  above  case  of  Bishop.of  Lon- 
don v.  Ffytche,  it  was  contended  that  if  the  bond  to 
resign  were  in  favour  of  a  certain  person,  or  of  one  of 
two  persons,  it  would  be  good.  This  was  the  opinion 
of  the  judges  in  Newman  v.  Newman  (4  Man.  and 
Selw.  66),  which,  however,  was  decided  on  another 
ground.    The  bond  was  conditioned  for  the  perform- 
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ance  of  an  agreement  to  this  effect :  that  if  certain 
livings  belonging  to  the  estate  (settled  in  favour  of 
the  defendant)  should  become  vacant  during  the  lives 
of  the  defendant  and  his  younger  brotl  er,  the  defen- 
dant should  present  his  brother,  if  then  qualified,  or, 
if  not  qualified,  should  present  some  other  person  ad 
interim,  and  procure  such  incumbent  to  re«ign  on  the 
defendant's  receiving  notice  of  his  brother's  qualifica- 
tion. To  debt  on  the  bond,  the  defendant  pleaded  it 
was  simoniacal.  The  court,  on  argument  of  a  de- 
murrer thereto,  seemed  to  distinguish  this  case  from 
Bishop  of  London  v.  Ffytche,  since  this  was  not  a 
general  bond  of  resignation.  Lord  Eldon  in  several 
cases  (see  8  Ves.  60;  lJao.  and  W.  283;  18  Ves.  37) 
said,  it  would  be  very  difficult  to  reconcile  the  distinc- 
tion between  general  and  special  bonds,  so  that  the 
former  should  be  bad  and  tne  latter  good;  he  added, 
however  (18  Yes.  37),  "  reasonable  caution  requires 
a  court  of  equity  not  hastily  to  pronounce  bad  a 
bond  understood  to  be  good  at  law"  (1  Atk.  Convey. 
307). 

Fletcher  v.  Sondes— Special  bonds  illegal.— In  the 
year  1826,  the  question  whether  or  not  there  was 
any  substantial  difference  between  general  and  special 
bonds  of  resignation  in  favour  of  any  particular  person 
was  raised  in  the  case  of  Fletcher  v.  Lord  Sondes 
{3  Bing.  501 ;  S.C.  1  Bligh,  N.S.  144).  In  this  case 
it  appeared,  that  Fletcher  had  given  a  bond  to  the 
patron  of  the  living,  Lord  Sondes,  in  the  penal  sum 
of  if  12,000.  The  declaration  did  not  set  out  the  con- 
dition, but  Fletcher  having  suffered  judgment  Lord 
8ondes  made  a  suggestion  under  the  8  &  9  Will.  3, 
c.  11,  a.  8,  setting  out  the  condition,  which  com- 
menced with  a  recital  that  the  obligee,  Lord  Sondes, 
was  the  patron  of  the  rectory  of  ft.,,  which  reetory 
was  then  vscant;  that  Lord  Sondes  had,  by  writing, 
under  his  hand  and  seal  presented  Fletcher,  the  obligor, 
to  supply  the  vacancy,  and  that  Fletcher  had  agreed 
to  resign,  upon  request,  so  as  that  the  rectory  might 
become  vacant,  for  the  sole  purpose  that  the  owner  of 
the  advowson  might  be  enabled  to  present  thereto  anew 
either  one  of  two  brothers  of  Lord  Sondes,  Henry 
Watson  or  Richard  Watson,  when  the  party  to  be 
presented  should  be  capable  of  taking  an  ecclesiastical 
benefice.  It  then  assigned  as  a  breach  that  Henry 
Watson  became  capable  on  the  11th  of  October,  1820; 
that  thereupon  Lord  Sondes  requested  Fletcher  to 
resign,  but  that  he  refused  so  to  do.  Upon  this  sug- 
gestion a  writ  of  inquiry  was  executed  before  the  chief 
justice,  and  a  special  jury  assessed  the  damages  at 
j£10,000,  for  which  judgment  was  entered.  Upon 
this  judgment  Fletcher  brought  a  writ  of  error  in  the 
Exchequer  Chamber,  where  judgment  was  affirmed 
without  argument.  Fletcher  then  brought  a  writ  of 
error  before  the  House  of  Lords.  Nine  of  the  judges 
delivered  their  opinion,  three  in  favour  of  the  bond 
and  six  against  it.  Subsequently  Lord  Eldon  deli- 
vered the  decision  of  the  House  that  the  bond  in 
question  was  void,  and  that  the  judgment  of  the  court 
below  should  be  reversed;  he  being  of  opinion  that 
the  decision  in  Bishop  of  London  v.  Ffytche,  governed 
this  case. 

No  distinction  between  general  and  special  bonds 
formerly.— The  effect  of  this  decision  was  entirely  to 
lake  away  the  distinction  which  had  been  thought  to 
txist  between  general  and  special  resignation  bonds, 


and.  to  place  them  on  the  aame  level,  by  declaring 
them  equally  illegal  and  void. 

Conditional  resignation. — One  or  two  points  have 
been  raised  which  it  may  not  be  without  use  to  men- 
tion. Suppose  the  agreement  were  that  the  presentee 
should  resign  conditionally,  that  is,  provided  only  that 
the  bishop  should  accept  his  resignation,  would  this 
be  valid  ?  Clearly  it  would  not;  and,  indeed,  it  would 
introduce  another  difficulty,  for  it  is  undoubtedly  good 
law  that  the  resignation  must  be  pure,  absolute,  and 
unconditional.  At  p.  167  of  1  Bligh.  N.S.,  however, 
it  appears  that  some  of  the  judges  inclined  to  support 
such  a  bond. 

Bonds  to  resign  in  favour  of  particular  person  or 
persons. — Again,  it  being  held  that  the  bond  was  no- 
thing but  a  general  bond,  and,  as  we  have  before  stated, 
such  a  bond  being  held  void  only  (according  to  the 
general  opinion)  as  corruptly  securing  a  benefit  to  the 
patron,  could  a  bond  to  resign  in  favour  of  a  specified 
individual,  or  one  of  two  specified  individuals,  be  held 
to  be  void  as  being  a  corrupt  benefit  to  the  patron  ? 
The  patron  could  not  sell,  as  a  particular  individual 
was  indicated,  but  still  there  was  an  original  bargaining 
which  vitiated  the  transaction  (see  also,  the  7  &  8 
Geo.  4,  c.  25,  infra).  The  Chief  Justice  of  King's 
Bench  in  1  Bligh.  N.S.,  243,  said :— "  I  consider  the 
bond  now  in  question  to  differ  from  the  general  bond 
in  degree  only,  and  not  in  principle  or  kind."  Lord 
Eldon  (pp.  251,  252)  proceeds  to  show  that  under 
cover  of  these  bonds  all  sorts  of  evasions  might  be 
effected. 

Bond  after  presentation. — The  whole  doctrine  rests 
on  this :  that  the  bond  was  given  as  the  price  or  con- 
sideration of  the  presentation;  but  suppose  the  bond 
were  given  after  the  presentation,  ana  without  any 
previous  agreement ;  in  this  case  there  would  be  no 
simony.  The  resignation  cannot,  in  such  a  case,  be 
considered  aa  part  of  the  price  for  the  presentation,  aa 
the  benefit  of  it  is  given  subsequently.  But  we  must 
inquire,  whether  such  a  contract  is  open  to  any  other 
objection,  as  on  the  ground  of  public  policy.  The 
question  is  this :  whether  the  bond  be  not  illegal  at 
common  law,  as  converting  into  an  estate  at  will,  or  at 
least  aa  determining  by  act  of  the  patron,  an  office 
which  the  law  considers  to  be  a  freehold  in  the  incum- 
bent. In  other  words,  does  the  bond  give  such  a  juris- 
diction to  the  patron  as  to  conflict  with  the  ordinary 
rule  of  law,  by  giving  the  patron  a  right  to  interfere 
with  the  incumbent  to  the  detriment  of  the  ecclesias- 
tical courts  (see  per  Lord  Thurlow  in  3  Burn's  Eccl." 
Law,  632;  and  per  Lords  Tenterden  and  Eldon,  in 
Fletcher  v.  Lord  Sondes,  1  Bligh.  N.S.  pp.  243,  244, 
251 ;  also  8  Ves.  61).  Lord  Tenterden  says,  Ffytcbe's 
case  may  be  put  upon  the  bond's  being  within  statute 
of  Eliz.,  or  "  that  the  effect  of  the  bond  was  to  convert 
into  an  estate  at  will  an  office  which  the  law  considers 
to  be  a  freehold,  and  so  the  bond  is  void  at  common 
law."  So  Lord  Eldon  (p.  251,  1  Bligh,  N.S.  251) 
says : — "  There  are  a  great  many  other  provisions  in 
what  are  called  special  bonds,  some  very  provident 
and  commendable;  but  whether  they  are  as  clearly 
legal  may  admit  of  question,  more  especially  if  they 
give  a  sort  of  jurisdiction  to  a  patron  which  the  law 
vetted  only  in  the  ordinary"  These  are  very  con- 
siderable authorities  that  such  a  provision  would  be 
bad. 
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Bands  by  clergymen  for  other  objects. — We  are  not 
to  conclude  that  bonds  conditioned  to  do  things  which 
are  the  subjects  of  ordinary  ecclesiastical  jurisdiction, 
are  therefore  necessarily  void ;  for  a  bond  to  keep  a 
glebe  in  due  repair  would  not  be  invalid.  So  if  in 
performance  of  any  other  ecclesiastical  duty  (tee  Bag- 
shaw  v.  Bossley,  4  Term  Rep.  78 ;  Partridge  v.  Wins- 
ton, 4  Term  Rep.  369).  These  decisions,  so  far  as 
they  depend  upon  the  above  points,  are  not  to  be  con- 
sidered a*  over-ruled.  Indeed,  Lord  Eldon  said : — 
"Such  bonds  are  in  furtherance  of  the  law,  not  in 
contravention  of  it"  (1  Bligh,  N.S.  63). 

We  may  also  observe,  that  any  corrupt  agreement 
for  taking  holy  orders  is  within  the  policy  of  the  law 
and  void.  Thus,  if  a  father  agree  to  pay  an  annuity 
till  the  son  be  in  possession  of  a  living  of  a  certain 
▼mine,  and  the  son  agree  to  accept  holy  orders,  it 
would  be  simoniacal  (Kircudbright  v,  Kircudbright, 
8  Ves.  53,  60).  The  Lord  Chancellor,  expressed  a 
jjtrong  opinion,  (hat  upon  grounds  of  public  policy, 

Sthe  effect  of  the  agreement,  the  transaction  was 
sgal ;  but  the  decision  went  upon  the  ground,  that 
the  son  had  not  complied  with  the  condition,  having 
received  the  annuity  nine  years,  and  being  still  only 
in  deacon's  orders,  and  that  the  annuity  was  deter- 
minable. 

There  are  strong  grounds  to  suppose  that  a  bond 
by  which  one  person  engages  to  procure  patronage  for 
another  is  simoniacal,  but  the  point  is  not  settled. 
Lord  Eldon,  in  8  Ves.  53,  60,  said :— "  Another  ob- 
jection to  this  bond  is,  that  the  father  is  put  under 
these  circumstances,  that  he  is  to  solicit  the  benefit  of 
patronage  for  this  pecuniary  consideration  moving 
from  himself;  the  policy  of  the  law,  supposing  the 
patron  to  look  out  for  persons,  the  best  that  can  be 
recommended  to  him ;  which  excludes  pecuniary  con- 
siderations." 

7  4"  8  Geo.  4,  c.  25. — In  order  to  prevent  the  in- 
fliction of  penalties  to  which  parties  had  exposed 
themselves,  very  soon  after  the  decision  in  Fletcher  v. 
Lord  Sondes,  the  7  &  8  Geo.  4,  c.  25,  was  passed. 
This  act,  after  reciting  the  31  Lliz.  o.  6,  and  that  since 
the  passing  of  the  act  a  practice  had  generally  pre- 
vailed of  giving  and  taking  special  bonds,  &c,  for 
resignation  of  spiritual  offices,  and  reciting  also  that  it 
had  been  adjudged  that  such  engagements  came  within 
the  intent  and  meaning  of  the  statute  of  Elizabeth, 
and  that  the  parties  thereto  would  suffer  great  hard- 
ship unless  they  were  relieved  from  the  penalties  to 
which  they  had  erroneously,  but  not  wilfully,  become 
liable,  enacted  that  no  presentation  to  any  spiritual 
office  should  be  void  on  account  of  any  agreement  to 
resign  when  some  person  specially  named,  or  one  of 
two  persons  specially  named,  should  become  qualified 
to  take  the  office,  and  that  the  parties  to  the  agree- 
ment should  not  be  subject  to  any  penalties  on  account 
of  the  agreement;  that  (by  sec.  2)  engagements  made 
before  the  9th  of  April,  1827,  for  the  resignation  of 
any  benefice,  &c.,  in  favour  of  some  person  specially 
named,  or  one  or  two  persons  so  specially  named, 
when  such  person  or  persons  should  become  qualified, 
should  be  valid:  provided  by  sec.  3  such  engagements 
were  bond  fide;  and  that  it  should  not  be  compulsory 
on  the  ordinary  to  accept  the  resignation:  and  further 
(by  sec.  4),  if  the  person  specially  named  were  not 
presented  within  six  months,  then  the  resignation  was 


to  be  void.    In  the  following  year  (28th  July,  1828) 
an  act  (9  Geo.  4,  c.  94)  was  passed  for  rendering  valid 
bonds,  covenants,  and  other  assurances,  for  the  resig- 
nation of  ecclesiastical  preferments  in  certain  specified 
cases.    The  material  provisions  of  this  statute  are, 
that  the  engagements  must  be  bond  fide,  the  purpose 
must  be  manifested  in  the  terms  of  the  engagement % 
the  engagement  must  be  entered  into  before  the  ap- 
pointment to  the  benefice ;  and  the  resignation  must 
be  in  favour  of  any  one  person  named  and  described, 
or  of  one  of  two  persons  named  and  described,  each 
of  whom  shall  be,  either  by  blood  or  marriage,  an 
uncle,  son,  grandson,  brother,  or  nephew,  or  grand- 
nephew  of  the  patron,  or  one  of  them  not  being  merely 
a  trustee  of  the  patron,  or  of  one  of  the  persons  for 
whom  the  patron  is  trustee,  or  of  the  person  by  whose 
appointment  the  presentation  is  made,  or  of  any  mar- 
ried woman  whose  husband  in  her  right  shall  be  patron, 
or  one  of  the  patrons,  or  of  ariy  other  person,  in  whose 
right  the  presentation  is  made.    And  further  (sec  4), 
the  instrument,  by  which  the  engagement  was  entered 
into,  must  be  deposited  within  two  calendar  months 
next  after  the  date  in  the  office  of  the  registrar  of  the 
diocese  wherein  the  benefice  is  locally  situate,  and 
shall  be  open  to  inspection,  and  an  office  copy  thereof 
shall  be  admitted  in  evidence.  The  resignation  (sec  5) 
must  refer  to  the  engagement  in  pursuance  of  which 
it  is  made,  and  must  state  the  name  of  the  person  for 
whose  benefit  it  is  made ;  and  such  person  must  be 
presented  within  six  calendar  months  after  notice  of 
the  resignation.    This  statute,  however,  is  confined  to 
such  persons  (sec.  6)  only  as  are  entitled  to  the  pa- 
tronage of  the  spiritual  office  as  private  property.    It 
does  not  extend  to  cases  where  the  presentation,  &c, 
is  made  by  the  King  in  right  of  his  crown,  or  the 
Duchy  of  Lancaster,  or  by  any  ecclesiastical  person,  in 
right  of  his  office  or  dignity,  or  by  any  other  body 
politic  or  corporate,  or  by  any  other  person  in  right 
of  any  office  or  dignity,  or  by  any  company,  or  any 
trustees  for  charitable  or  other  public  purposes. 

It  will  be  seen,  that  the  retrospective  statute  applies 
to  presentations  before  the  9th  of  April,  182/,  and 
that  the  later  act  which  is  prospective  only,  takes 
effect  from  the  28th  of  July,  1828.  There  is,  there- 
fore, an  interval,  during  which  bonds  are  open  to  the 
objection  settled  by  the  case  of  Fletcher  v.  Lord 
Sondes.  During  that  time  all  bonds  were  void,  whether 
general  or  special. 

[We  find  that  this  article  has  already  exceeded  its 
proper  limits,  and  we  must,  therefore,  postpone  for 
the  present,  the  subject  of  charges  upon  benefices.] 


EVIDENCE  BY  COMPARISON  OF  HAND- 
WRITING. 


As  the  New  Common  Law  Procedure  Act,  1864, 
contains  a  provision  for  the  admission  of  evidence  of 
haod  writing  by  comparison  (see  ante,  pp.  158,  159), 
and  as  no  doubt  many  points  will  hereafter  be  raised 
as  to  the  extent  of  the  power  thereby  given,  it  wUl 
not  be  unprofitable  to  notice  some  of  the  authorities 
upon  this  subject.  And  we  do  this  the  more  readily, 
because  we  are  enabled  to  lay  before  our  readers  a 
lecture  by  Professor  Amos,  at  the  London  University, 
which,  though  delivered  many  years  ago,  will  be  (band 
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not  a  little  useful  at  this  time,  blending,  at  it  does, 
much  information  with  many  interesting  facts  and 
matters : — 

I  propose  treating  upon  the  subject  of  "Hand- 
writing/' a  subject  of  the  greatest  importance  in  the 
practical  administration  of  every  branch  of  the  law. 

Evidence  of  handwriting  is  very  peculiar  in  its 
nature,  inasmuch  as  no  person  is  called  upon,  or  can 
be  called  upon,  in  a  court  of  justice,  to  speak  positively 
to  it.  A  witness  can  only  be  asked  as  to  his  belief  of 
handwriting;,  whereas,  in  general,  a  witness's  belief  ot 
matters  as  to  which  he  is  interrogated,  is  not  a  proper 
subject  of  legal  inquiry. 

A  witness  is  asked  in  the  box,  "Do  you  believe  such 
a  paper  to  be  the  handwriting  of  A.?"  Witnesses 
very  commonly  answer  that  they  don't  know.  It  is 
then  necessary  to  explain  to  the  witness,  thst  he  is  not 
asked  about  what  he  knows,  but  what  he  believes.  I 
have  known  witnesses  upon  the  point  of  being  com- 
mitted, for  not  answering  as  to  what  they  believe 
about  handwriting.  Judges  frequently  take  it  for 
granted,  that  a  person  who  has  seen  another  write,  or 
has  received  letters  from  that  other  person,  must  have 
a  belief,  either  one  way  or  other,  as  to  that  person's 
handwriting;  whereas,  I  conceive,  that  it  is  very  pos- 
sible, that  your  knowledge  may  be  so  slight  of  another 
person's  handwriting,  as  not  to  enable  yon  to  enter- 
tain a  belief,  as  to  whether  a  particular  paper  is  his 
handwritingor not.  In  Francia*s  trial  for  high  treason, 
15  St.  Tr.  923,  a  witness  had  seen  the  prisoner  write 
for  an  hour,  and  had  read  over  what  he  had  written, 
whieh  was  a  confession;  yet  he  declared  that  he 
could  not  speak  as  to  the  handwriting  to  another 
paper,  whether  it  was  the  prisoner's  or  not.  Francia 
was  acquitted. 

When  a  witness  refuses  to  swear  to  his  belief  that  a 
particular  paper  is  a  person's  handwriting,  it  is  often 
useful,  in  practice,  to  ask  him,  if  he  believes  that  the 

rper  in  question  is  not  that  person's  handwriting  ? 
witness  will  often  answer  to  this,  "  that  he  will  not 
swear  that  he  believes  the  paper  not  to  be  that  person's 
handwriting;"  and  then,  upon  pressing  him  for  a 
reason,  the  examination  often  ends  with  the  witness 
stating  his  belief  in  the  handwriting. 

I  have  observed,  that  a  witness  is  never  required  to 
speak  to  knowledge  of  handwriting,  but  only  to  belief 
of  handwriting,  and  many  judges  are  not  satisfied 
with  anything  less  than  belief.  It  was,  however,  ruled 
by  Lord  Kenyon,  that  where  a  witness  had  seen 
another  write  once,  and  from  having  seen  him  write 
once,  thought  that  the  signature  was  that  person's 
handwriting,  but  could  not  form  a  belief  on  the  sub- 
ject, that  this  was  evidence  to  go  to  a  jury  (Garrels  v. 
Alexander,  4  Esp.  37).  I  have  known  this  recognised, 
at  nisi  onus  by  Lord  Wynford.  But  this  decision  is 
doubted  by  Lord  Eldon,  in  a  case  cited  12  Howell,  S. 
T.  307 ;  and  it  is  the  usual  practice  to  inquire  always 
as  to  the  witness's  belief. 

I  have  observed,  in  courts  of  justice,  thst  there 
seems  to  be  a  general  feeling,  that  a  witness  is  pre- 
varicating when  he  hesitates  to  speak  to  a  belief  as  to 
his  own  handwriting :  and  a  shuffling  witness,  who  is 
interrogated  a*  to  bis  own  handwriting,  often  en- 
deavours to  evade  the  question,  by  saying,  that  he 
does  not  know  that  a  particular  paper  is  his  own 
handwriting,   under  a  mental  reservation,  that  his 


handwriting  might  be  forged;  I  remember,  at  a  late 
assizes  at  Nottingham,  a  witness  who  denied  his  own 
handwriting,  as  a  subscribing  witness  to  a  promisory 
note,  would  not  say  that  he  believed  the  note  no*  to  be 
his  handwriting;  and  being  asked  why,  then,  he  did 
not  believe  it  was  his  handwriting  ?  he  said,  because  he 
had  no  recollection  of  the  circumstance  of  the  note 
being  given.  Being  asked  what  was  his  belief  of  the 
handwriting,  independent  of  the  circumstance  of  the 
note  being  given  or  not,  he  then  said,  that  he  could 
form  no  belief  on  the.  subject.  The  witness,  after  this, 
,  vas  treated  on  all  sides  as  totally  unworthy  of  belief. 

This  case  exhibits  a  curious  instance  of  inquiry  of 
fact,  which  judges  must  decide.  The  question  was 
novel.  It  is  clear,  that  upon  an  attesting  witness  de- 
nying his  handwriting,  you  may  prove  handwriting  of 
the  parties  to  an  instrument.  *  But  here  the  question 
was,-— was  the  man  in  the  box  the  attesting  witness? 
This  question  being  one  of  the  admissibility  of  evi- 
dence, was  to  be  decided  by  the  judge.  You  may  add 
this  to  the  list  of  instances  I  gave  you  on  a  preceding 
evening,  in  which  it  was  the  province  of  the.  judge, 
and  not  of  the  jury,  sometimes  to  decide  long  and 
complicated  questions  of  fact.  Though  the  general 
rule  is,  ad  queitionem  facti  non  respondent  judiees: 
this  exception  to  the  rule  is  not  treated  of  by  text 
writers  with  that  attention  which  its  importance,  in  a 
constitutional  point  of  view,  requires. 

I  have  said  thus  much  as  to  the  manner  of  speaking 
to  handwriting,  what  degree  of  certainty  is  requisite. 
I  will  next  invite  your  attention  to  the  grounds  of 
belief  in  handwriting,— those  grounds  which  are  re- 
cognised in  courts  of  justice,-  as  sufficient  for  enabling 
a  witness  to  speak  to  his  belief  in  handwriting. 

Ir  the  first  place,  a  person  who  has  seen  another 
write,  and  examined  his  handwriting  at  the  time,  (for 
sometimes  a  witness  says  he  has  seen  another  write, 
and  it  turns  out  he  did  not  examine  his  handwriting), 
has  laid  a  sufficient  ground  upon  which  he  may  be 
competent  to  speak  if  be  will,  to  a  belief  of  that  per- 
son's handwriting.  In  De  la  Motte's  case,  a  trial  for 
high  treason,  21  Howell,  810,  a  witness  was  allowed  to 
speak  to  De  la  Motte's  handwriting,  who  had  only 
seen  him  write  twice  j  and  other  examplea  will  be 
found  on  consulting  the  references  to  a  note  to  1  Ph. 
on  Ev.  485.  In  a  recent  case,  a  witness  was  allowed 
to  speak  to  his  belief  of  another  person's  marh,  from 
having  seen  him  affix  his  mark  on  several,  occasions 
(1  M.  and  M.  516).  It  had  been  held,  by  Lord  Ellen- 
borough,  that  a  witness  was  not  competent  to  prove 
the  full  signature  of  a  person,  from  having  only  seen 
him  write  his  surname,  and  the  initial  of  his  Christian 
name ;  but,  in  Lewis  v.  Sapio,  1  M.  and  M.  39>  Lord 
Tenderden  treats  this  decision  with  great  contumely  ; 
and  Lord  Tenterden  there  ruled,  that  a  party's  full 
signature  to  a  bill  of  exchange,  might  be  proved  by  a 
witness  who  never  saw  him  write  his  Christian  name. 

Another  sufficient  ground  of  belief  is,  that  although 
the  witness  has  never  seen  a  person's  handwriting,  yet, 
that  he  has  received  communications  from  that  person 
in  writing,  and  has  acted  on  those  communications,  and 
his  acts  have  been  subsequently  •  recognised  by  that 
person ;  or  that  he  has  conferred  with  the  person  upon 
the  subject  of  his  written  communications.  This  class 
of  cases,  and  the  references,  you  will  find  in  1  Ph.  on 
Ev.  486;  you  may  add  Doe  v.  Wallinger,  Manning's 
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Index,  131 ;  Tbarpe  v.  Gisburne,  2  C.  and  P.  21.  An 
illustration  of  this  rule  was  afforded  by  a  ease  at 
Nottingham,  during  a  late  assizes.  A  witness  was 
asked — "Have  you  ever  seen  the  prisoner  write?" 
"  No."  u  Have  you  ever  received'  a  letter,  purporting 
to  come  from  the  prisoner  ?  "  "  Yes."  "  Did  you 
act  upon  that  letter  ?.  '*  "  Yea."  "  Was  what  you  did 
subsequently  recognised  by  the  prisoner?"  "Yes." 
"  What,  in  point  of  fact,  did  you  do?  "  "The  letter 
was  to  ask  me  to  dinner';  I  went,  in  consequence,  to 
the  prisoner's  house,  at  the  hour  appointed,  and  he 
gave  me  a  most  excellent  dinner."  And  yet  one  of 
his  family  might  have  written  the  invitation. 

The  mere  seeing  the  superscription  of  letters  at  the 
post-office,  purporting  to  have  been  franked  by  the 
party,  is  not  a  sufficient  foundation  upon  which  to  give 
evidence  of  handwriting;  for  the  superscription  may 
have  been  forged  (2  Esp.  714 ;  Cary  v.  Pett,  Peake 
Ev.  App.  84).  The  following  case  lately  occurred  upon 
the  Midland  circuit  :— 

A  postmaster  gave  evidence  that  newspapers  -had 
been  regularly  sent  through  his  office,  directed  to  the 
prisoner's  son  who  resided  in  Jamaica;  and  that,  on 
one  occasion,  the  prisoner  called  on  him  to  inquire 
about  an  overcharge  of  postage  in  respect  of  one  of 
these  newspapers ;  and  that  he  said,  either  that  he  had 
written,  or  should  write  to  Sir  Francis  Freeling  on  the 
subject ;  that  Sir  Francis  Freeling  afterwards  sent  to 
the  postmaster  a  letter  purporting  to  be  written  by  the 
prisoner.  Lord  Lyndhurst  was  of  opinion  that  these 
means  of  knowledge  were  not  sufficient  to  allow  of  the 
witness  being  heard  to  speak  as  to  his  belief  of  the 
prisoner's  handwriting;  because  neither  the  directions 
on  the  newspapers,  nor  the  letter  transmitted  by  Sir 
Francis  Freeling,  and  upon  which  the  witness's  judg- 
ment was  formed,  were  proved  to  have  been  in  the 
prisoner's  handwriting. 

Clerks  from  the  post-office,  and  inspectors  of  franks 
and  forgeries  have,  in  various  cases,  been  called  as  wit- 
nesses to  prove  whether  a-  signature  is  genuine  or 
imitated,  without  having  had  any  previous  knowledge 
of  the  party's  handwriting.  You  will  tind  the  cases  in 
1  Ph.  on  Ev.  493  ;  4  T.  U.  497,  and  4  Esp.  117;  and 
you  will  collect  that  this  species  of  evidence  has  grown 
very  much  out  of  repute,  particularly  from  what  was 
said  by  the  court  in  5  B.  and  A.  330. 

In  these  cases,  where  a  witness  has  not  seen  a 
partv  write,  Mr.  Phillipps,  p.  488,  says  the  witness 
ougnt  to  produce  the  writings,  upon  which  he  founds 
his  opinion,  in  court,  in  order  that  the  jury  may  judge 
of  the  sufficiency  of  the  means  by  vthiclt  he  arrives  at 
his  conclusion.  I  must  say  that  this  is  by  no  means 
usual  in  practice.  The  witness  says,  for  example-,  I 
believe  this  letter  to  be  the  handwriting  of  such  or 
such  a  party ;  because  I  once  owed  him  money,  and  a 
bill  was  brought  to  me  purporting  to  be  drawn  by 
him,  and  I  paid  that  bill ;  and  it  was  a  long  time  ngo, 
and  I  have  never  been  called  on  to  pay  the  money 
since :  and  the  impression  on  my  mind,  from  seeing 
that  bill,  (though  I  have  not  got  it  here,)  makes  me 
believe  that  this  writing  is  the  writing  of  the  party. 

Again,  Mr.  Phillipps,  p.  491,  says,  that  a  witness 
who  has  seen  a  person  write,  and  yet  retains  no  dis- 
tinct impression  of  his  handwriting,  may  be  allowed 
to  revive  his  memory  by  looking  at  the  paper  which  he 
saw  written,  and  which  he  has  kept  in  his  possession, 


and  may  then  declare  his  opinion  as  to  the  genuine- 
ness of  the  paper  in  question.  But  sir.  Phillipps,  in 
the  same  page,  thinks  (but  I  do  not  coincide  'with 
him,)  that  this  ought  not  to  be  allowed,  unless  the 
witness  has  actually  seen  the  party  write  the  paper 
with  which  he  refreshes  his  memory. 

To  the  cases  citqd  by  Mr.  Philjipps,  you  may  add 
Fibleton  v.  Minchin,  Mann.  Ind.  131.  Lord  Lyndhurst 
carried  this  doctrine  a  good  deal  further,  in  a  case  on 
the  Midland  Circuit.  The  indictment  was  against  a 
servant  of  the  Duke  of  Portland,  for  sending  a 
threatening  letter.  A  steward  spoke  as  to  having 
regularly  received  accounts  from  the  prisoner,  which 
he,  the  steward,  handed  over  to  the  comptroller ;  the 
comptroller,  from  his  knowledge  of  the  prisoner's 
handwriting,  acquired  by  means  of  inspecting  these 
accounts,  swore  to  his  belief  that  the  threatening 
letter  was  in  the  prisoner's  handwriting,  and  he  was 
allowed  to  refresh  his  memory  by  inspecting  the  ac- 
counts, in  the  witness-box;  and  this,  you  observe, 
was  in  a  case  where  the  witness  had  never  'seen  the 
prisoner  write.  Lord  Lyndhurst  handed  the  accounts 
to  the  jury,  but  afterwards  took  them  away  again, 
saying  that  there  might  be  a  doubt  whether  they  had 
a  right  to.  look  at  them. 

It  would  seem,  however,  that  before  a  witness  can 
be  allowed  to  speak  to  handwriting  from  a  specimen 
which  he  brings  into  the  box,  he  ought  either  to  have 
seen  the  specimen  written  by  the  party,  or  at  least 
to  have  received  it  as  coming  from  the  party,  before 
the  trial  in  the  way  of  business.  In  a  case  which  is 
reported  4  C.  and  P.  1,  a  witness  called  by  the  plain- 
tiff, in  his  cross-examination,  admitted  that  a  certain 
letter  was  written  by  him,  with  the  authority  of  the 
plaintiff;  but  denied  that  a  second  letter  was  hia 
handwriting :  it  was  held,  that  the  defendant's  counsel 
should  not  be  allowed  to  show  both  letters  to  another 
witness,  called  for  th$  plaintiff,  and  to  ask  him 
whether  he  believed  upon  the  inspection  of  the  two 
letters,  both  of  them  now  seen  by  him  for  the  first 
time,  that  they  were  written  by  the  same  person. 

The  mention  of  these  cases  invites  you  to  inquire 
whether  the  rule  of  evidence  which  disallows  of  com- 
parison of  handwriting,  is  founded  in  reason.  Sup- 
pose the  question  is,  whether  letter  A  is  written  by  a 
prisoner?  and  suppose  it  proved  that  letter  B  is 
clearly  the  prisoner's  handwriting,  why  should  not  the 
jury  compare  letters  A  and  B  together?  In  what  re- 
spect is  a  person  who  .has  seen  the  prisoner  write  letter 
B,  o  •  a  person  who  has  received  letter  B  in  corres- 
pondence with  the  prisoner,  more,  competent  to  say, 
Irom  his  observation  of  letter  B,  that  he  believes  it  to 
be  the  same  handwriting  as  letter  A,  than  ajury  or  wit- 
ness having  both  the  letters  before  them,  and  it  being 
indisputably  proved  that -letter  B  .was  the  party's 
handwriting. 

Nay,  more ;  as  the  law  stands,  the  witness  must  not 
say  he  believes  letter*  A  and  B.  to  be  written  by  the 
same  person,  because  they  are  alike  j  but  he  must 
have  formed  a  general  idea  of  the  handwriting  from 
letter  B,  and  then  apply  that  general  idea  to  letter  A. 
He  may  look  at  letter  B  in  the  witness-box  ;  but  it  is 
only  to  refresh  his  general  impression,  not  to  institute 
a  comparison  ;  whereas,  I  conceive,  that  the.  witness 
(iocs,  in  lacr,-  judge  by  £om|t*ri*on,  and  a  comparison 
made  at  the  moment.     A  notable  reason  is  given  in 
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Peake,  28,  for  this  rule  wbich  rejecti  comparison  of 
handwriting,  via., — that  juries  cannot  read.  This 
reason  will  only  deserve  your  ridicule.  A  more  sen- 
sible reason  stated  by  Mr.  Phillipp's,  1,  490,  is,  that 
writings  produced  as  specimens  would  be  selected  to 
serve  a  present  purpose. 

I  incline  to  think,  that  the  open  comparison  of 
handwriting  by  the  jury,  would  have  been  admitted 
into  the  English  law  of  evidence  long  ago,  but  from  a 
superstitious  horror  of  it,  in  consequence  of  the  act 
for  reversing. Algernon  Sidney's  attainder,  which  re- 
cites, as  a  great -grievance,  that  he  was  convicted 
through  the  means  of  comparison  of  handwriting; 
whereas,  according  to  the  printed  report,  two  of  them 
had  actually  seen  Sidney  writes  and  a  third  said,  that 
he  had  seen  several  notes  which  had  come  to  him, 
with  the  endorsement  of  the  prisoner's  name ;  that  he 
had  paid  them,  and  had  never  been  called  to  account 
for  mispayment.  All  this  evidence  would  be  clearly 
receivable  in  the  present  day :  but  still,  in  one  sense, 
it  was  comparison  of  handwriting,  because,  none  of 
the  witnesses  had  seen  the  identical  paper  written. 
It  has  been  said,  however,  that  the  printed  report  of 
Sidney's  trial  was  much  altered  by  Jeffreys,  9  St. 

At  the  present  day,  what  is  meant  by  comparison  is 
a  different  thing;  it  is  juxtaposition  at  the  trial,  to 
which  the  refreshing  a  witness's  memory  with  a  pre- 
vious writing  approaches  very  near :  and  the  allowing 
a  jury  to  see  the  paper  with  which  the  witness  re- 
freshes his  memory,  is  approaching  nearer  still.  I  may 
add,  that  the  feeling  of  juries  is  always  in  favour  of 
comparison,  for  they  constantly  ask  for  the  papers 
upon  which  the  witnesses  form  their  opinions ;  and  I 
have  known  many  cases,  where  there  has  been  long 
and  conflicting  evidence  upon  the  subject  of  hand- 
writing, but  the  counsel  on  neither  side  have  had  any 
doubts  in  their  minds,  because  they  have  had  before 
them  letters  and  entries  of  the  undoubted  hand- 
writing of  the  party,  by  a  comparison  with  which 
they  have  abundantly  satisfied  their  own  minds ;  and 
vet  the  rule  of  law  forbad  them  enlightening  the  jury 
in  the  same  way. 

An  innovation  upon  the  role,  forbidding  the  compa- 
rison of  handwriting,  has  been  established  very  recently. 
The  rule,  in  the  last  edition  of  Phillipps,  p.  400,  is  laid 
down  too  broadly  with  reference  to  subsequent  de- 
cisions. These  decisions  you  will  find  in  2  M.  and 
If.  133,  134  n.,  and  Griffith  v.  William,  1  Crompt. 
and  Jervis,  47.  They  establish,  that  a  jury  may  judge 
of  disputed  handwriting,  by  comparing  it  with  other 
documents  in  evidence  for  other  purposes,  and  ad- 
mitted to  be  the  handwriting  of  the  party.  But  the 
admitted  handwriting  must  be  in  evidence  for  some 
purpose  in  the  cause;  and,  therefore,  upon  an  indict- 
ment for  sending  a  threatening  letter,  where  there 
was  no  proof  except  the  handwriting,  it  was  held  not  al- 
lowable to.  pnt  in  a  document  undoubtedly  written  by 
the  prisoner,  but  unconnected  with  the  charge  in  the  in- 
dictment, in  order  thst  the  jury  might  inspect  it,  and 
compare  it  with  the  letter  in  question ;  and  the  reason 
for  the  distinction  is  given,  that  where  the  document 
from  which  the  comparison  is  drawn,  is  not  evidence 
in  the  cause,  it  is  not  free  from  the  suspicion  of  having 
been  selected  for  the  occasion. 

I  shall  merely  add,  on  this  point,  that  the  law  al- 


lows of  ancient  writings  being  proved  by  comparison. 
Thus,  where  a  person  has  been  dead  sixty  years,  a 
witness  msy  examine  his  signature  in  a  particular 
entry,  and  have  other  entries  handed  to  him,  for  the 
first  time,  in  the  box,  and  then  may  state  the  result  to 
the  jury.  Various  cases  of  this  nature  are  collected 
in  Ph.  on  Ev.  492;  7  E.  282  n.;  14  E.  327.  So,  in 
antiquarian  causes,  I  have  known  witnesses  often 
asked  as  to  the  date  of  handwriting,  whether  the 
handwriting,  in  two  ancient  papers,  is  of  a  contem- 
poraneous date  ? — whether  the  handwriting  is  of  the 
date  that  the  instrument  purports  to  be?  For  ex- 
ample, of  the  reign  of  Ed.  III.  or  Rich.  II. 

On  the  imitation,  of  ancient  writings,  the  literary 
student  will  have  an  interest  in  reading  the  confessions 
of  Ireland,  as  to  his  Shakespeare  forgeries,  with  which 
he  deceived  many  of  the  most  eminent  literary  cha- 
racters of  the  day.  I  will  read  you  the  subscription 
of  faith  to  the  Shakespeare  papers. 

"We  whose  names  are  hereunto  subscribed,  have, 
in  the  presence  and  by  the  favour  of  Mr.  Ireland, 
inspected  the  Shakspeare  papers,  and  are  convinced  of 
their  authenticity. 

"  Samuel  Parr;  John  Tweddell;  Thomas  Burgess; 
John  Byng ;  James  Bindley ;  Herbert  Croft ;  Somer- 
set; Is.  Heard,  Garter  King  of  Arms;  F.  Webb;  R. 
Valpy;  James  Boswell;  Lauderdale;  Rev.  J.  Scott; 
Kinnaird;  John  Pinkerton;  Thomas  Hunt;  Henry 
James-  Pye;  Rev.  N.  Thornbury;  Jon.  Hewlett, 
Translator  of  old  Records,  Common  Pleas  Office, 
Temple;  Mat.  Wyatt:  John  Frank  Newton."  Mr. 
Boswell,  previous  to  signing  his  name,  fell  upon  his 
knees,  and  in  a  tone  of  enthusiasm  and  exultation, 
thanked  God  that  he  had  lived  to  witness  this  dis- 
covery, and  exclaimed,  that  he  could  now  die  in 
peace. 

It  is  related  of  Sheridan,  who  was  present  at  the 
representation  of  Vortigern  and  Rowena,  one  of  the 
plays  fabricated  by  the  Ireland*  as  being  Shake- 
speare's, that  he  said  "Shakespeare's  it  might  be, 
but  then  he  mutt  have  written  it  when  he  was  drunk." 

I  should  mention,  that  Mr.  Phillipps,  in  bis  1st  vol. 
p.  225,  in  treating  upon  what  is  "  the  best  evidence," 
or  evidence  excluding  evidence  of  a  secondary  nature, 
until  the  absence  of  such  best  evidence  is  explained, 
observes,  that  proof  of  handwriting  by  the  party  him- 
self who  is  supposed  to  have  written  a  particular  paper, 
is  not  such  best  evidence  as  to  exclude  the  evidence  of 
another  witness  to  the  handwriting.  Thus  it  is  every 
day's  practice,  in  proving  depositions  before  a  magis- 
trate, to  prove  the  magistrate's  handwriting  by  his 
clerk,  without  calling  the  magistrate  himself.  But 
Mr.  Phillipp's  seems  to  doubt,  whether  the  rule  is  so 
fully  established,  that  to  disprove  handwriting,  as  in 
the  case  of  forgery,  it  shall  not  be  necessary  to  call 
the  party  himself  whose  name  has  been  forged.  I  con- 
ceive, that  it  is  the  general  understanding  of  the  pro- 
fession, that  in  cases  of  forgery,  the  handwriting  may 
be  disproved,  without  calling  the  person  whose  hand- 
writing has  been  forged;  and  the  handwriting  was 
so  disproved  before  Baron  Vaughan,  in  a  case  of  for- 
gery, at  Derby. 

I  should  add,  as  a  point  of  practice,  that,  in  an 
action  on  a  bill  of  exchange,  tried  at  Warwick,  the 
defence  was,  that  the  handwriting  of  the  drawer  had 
been  forged ;  and  an  order  was  made  by  the  judge 
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that  the  defendant  and  hit  witnesses  wight  inspect 
the  handwriting  of  the  bill  of  exchange  previous  to 
the  trial.  I  mention  this  as  a  useful  practical  sugges- 
tion, because  such  an  order  may  always  be  obtained, 
and  is  very  useful  to  the  defendant.  Sonic  have 
thought  that  it  ought  to  be  part  of  the'  terms  of 
the  order,  that  all  the  defendant's  witnesses  who  see 
the  paper  should  be  called;  this,  however,  is  not 
usual. 

I  shall  bow,  before  concluding  my  lecture,  only 

draw  your  attention  to  the  general  subject  of  hand' 

writing,  and  *.o  the  caution  with  which  it  ought  to  be 

'  received,  and  to  the  manner  hi  which  it  ought  to  be 

sifted. 

On  a  late  trial  at  Nottingham,  a  clergyman  of  the 
name  of  Bowerham  was   prosecuted  for  sending  a 
threatening  letter.     Seven  witnesses  spoke  to  their 
belief  that  the  handwriting  was  the  handwriting  of 
the  prisoner.    As  many  swore  that  it  had  not  the  least 
resemblance.    Lord  Lyndhurst  said,  that  the  evidence 
of  an  attorney  was  entitled  to  great  weight  in  questions 
of  handwriting.  But  there  was  a  very  respectable  attor- 
ney called  on  each  side.    One  witness  swore  positively 
to  the  prisoner's  handwriting ;  but,  on  cross-examina- 
tion, it  appeared,  that  he  had  himself  received  a  letter, 
signed  "  Swing,"  a  short  time  before,  which  was  more 
of  a  ludicrous  than  of  a  threatening  nature ;  and  the 
witness  had  told  another  witness,  that  the  letter  ad: 
dressed  to  himself  had  been  written  by  the  prisoner, 
and  that  he  had  thoughts  of  prosecuting  the  prisoner 
for  it ;  whereas  two  schoolboys  proved,  at  the  trial, 
that  they  were  the  writers.    Some  of  the  witnesses 
spoke  to  the  resemblance  of  particular  letters,  as  the 
S  in  Swing;  whereas  the  witnesses  for  the  defence 
negatived  the  resemblance  of  the  particular  letters. 
Some  of  the  witnesses  said,  that  one  part  of  the  letter 
was  most  like  or  unlike  the  prisoner's  hand ;  others, 
that  another  part  was  most  like  or  unlike ;  some  said, 
that  certain  letters  were  most  like  or  unlike  the  pri- 
soner's handwriting;  others,  that  other  letters  were. 
The  judge  told  the  jury  that,  if  there  was  anything 
like  a  balance  of  evidence,  they  should  acquit  the  pri- 
soner, and  they  did  so.     I  cannot  but  think,  however, 
that  in  cases  of  threatening  letters,  which  are  almost 
always  in -a  disguised  hand,  the  affirmative  evidence 
weighs  more  with  me  than  the  negative ;  because  it  is 
so  easy  for  a  person  who  has  a  leaning  towards  toe 
prisoner,  in  looking  at  a  disguised  hand,  to  say,  that 
it  is  not  like  the  prisoner's  handwriting.    And  it  is  to 
be  observed,  that,  in  proving  handwriting  against  a 
person,  whether  in-  a  civil  or  criminal  proceeding,  that 
person  has  a  great  advantage,  for  he  peculiarly  knows 
who  are  acquainted  with   his  handwriting,  and  can 
make  his  selection  of  witnesses.     I  should  add  also, 
that  it  can.  rarely  happen,  that  a  given  number  of  wit- 
nesses to  handwriting  exactly  balance,  in  point  of 
credit,  an  equal  number  of  witnesses  on  the  ether 
side.     First  of  all  you  inquire  into  the  hostilities  or 
partialities  df  the  witness ;  then  you  inquire,  whether 
.  the  specimens  from  which   the  witness  derives  his 
notion  of  the  party's  handwriting  are  clearly  traced  to 
the  party ;  then  you  inquire  into  the  number  of  speci- 
mens which  the  witness  may  have  seen ;   then  the 
length  of  time  back  at  which  he  has  seen  them.  When 
these  inquiries  have  been  answered,  no  two  witnesses, 
even  supposing  they  speak  equally  confidently  as  to 


their  belief,  can  scarcely  be  entitled  to  the  same  de- 
gree of  credit. 

On  a  trial  at  the  last  assises  at  Lincoln,  Mr.  Justice 
Littledale  said,  that  there  was  a  great  difference  as  to 
the  proof  of  handwriting  in  civil  and  criminal  cases  ; 
and  that,  in  a  criminal  case,  a  jury  should  be  told  to 
pay  very  little  attention  to  evidence  of  handwriting  by 
persons  who  had  not  seen  the  prisoner  write,  though 
they  had  corresponded  with  him  for  many  years,  and 
had  acted  upon  the  letters  they  received.  Both  these 
positions,  I  apprehend,  are  utterly  untenable  in  law  or 
sound  reason.  I  will  read  to  you  the  evidence  to 
which  Mr.  J.  Littledale's  observations  were  applied. 
It  was  the  case  of  the  prosecution  of  a  postmaster,  in 
which  I  was  concerned  for  the  crown.  The  corre- 
spondence had  been  carried  on  for  seven  years,  and 
related  to  important  money  transactions. 

Much  useful  information  upon  the  subject  of  hand* 
writing,  may  be  collected  from  the  State  Trials.  You 
will  find  some  remarks  that  will  be  very  useful  to  you 
upon  the  subject  of  handwriting,  in  Mr.  Adam's  speech 
for  Mr.  Justice  Johnson,  in  the  29th  vol.  of  Howell, 
p.  475.  I  shall  read  you  a  short  specimen  of  these 
observations,  leaving  you  to  pursue  them  at  your 
leisure.  The  general  remarks  on  handwriting  and  the 
examination  of  the  witnesses,  arc  very  instructive  in 
this  case ;  and  you  should  observe  what  is  said  about 
a  notable  experiment,  with  a  view  to  ascertain  whether 
another  person  could  not  write  like  the  judge:  a  com- 
pany of  persons  putting  their  initials  to  a  paper,  which 
was  then  taken  away  and  afterwards  brought  back,  in 
order  to  enable  the  company  to  give  evidence,  that  the 
handwriting  of  the  judge  could  be  successfully  imitated. 
In  Delamotte's  trial,  Mr.  Peckham  relates  an  interest- 
ing anecdote  respecting  mistakes  in  handwriting,  and 
there  is  much  useful  general  remark.  Lord  Eldon,  in 
a  esse  cited  (12  Howell,  309),  mentions  an  anecdote 
respecting  his  own  handwriting. 

A  great  deal  of  useful  information  may  be  collected 
from  the  arguments  in  Bishop  Atterbury's  case,  16th 
vol.  State  Trials,  where  you  will  find  collected  the 
opinions  of  writers  on  the  civil  law :  also  some  curious 
matter  as  to  the  forging  of  seals,  and  forging  of  figures 
in  cipher  (and  as  to  producing  or  not  papers  from 
Which  witness  draws  comparison),  and  as  to  the  evi- 
dence of  clerks  in  the  Post-office.  I  may  mention 
also,  a  celebrated  French  case,  where  a  man  reclaimed 
his  wife  after  an  absence  of  forty  years,  and  the  ques- 
tion of  identity  turned  altogether  on  the  proof  of 
handwriting.  I  will  mention  a  remarkable  instance 
which  occurred  a  year  or  two  ago  in  London.  An 
action  for  breach  of  promise  of  marriage  was  brought 
against  a  celebrated  tradesman,  and  a  letter  was  put 
in  as  coming  from  him,  and  about  six  witnesses  swore 
that  it  was  his  handwriting,  and  six  swore  that  it  was 
not.  The  letter  was  so  indecent  that  neither  the 
judge,  nor  counsel,  nor  the  associate,  would  read  it 
aloud,  and  the  jury  read  it  for  themselves.  They 
believed  it  was  the  handwriting  of  the  party,  and 
awarded  j£1000  damages.  The  jury  were  led. to  be- 
lieve the  witnesses,  who  spoke  to  the  handwriting  being 
that  of  the  party,  because  the  letter  was  put  into  the 
next  post-office  to  the  house  where  he  lived.  It  was 
on  the  same  peculiar  kind  of  scented  paper,  which 
the  tradesman  had  always  used  in  writing  to  the  lady 
before,  and  it  came  by  the  next  post,  after  the  mother 
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of  the  disappointed  young  lady  had  had  her  last  inter- 
view and  expostulation  with  him.  It,  however,  clearly 
appeared,  after  the  trial,  that  the  letter  was  not 
written  by  him,  but  by  a  woman  whom  he  had  mar- 
ried in  preference  to  the  young  lady  whom  he  had 
promised  to  marry ;  and,  upon  reading  the  letter  with 
this  clue,  it  was  quite  clear,  from  some  of  the  expres- 
sions in  the  letter,  that  it  had  been  written  by  a 
woman. 
I  have  mentioned  these  circumstances  in  order  to 

£'ve  you  an  interest  in  investigating  a  subject,  which, 
»ides  being  one- of  the  most  practical  in  the  law,  will 
at  the  same  time  afford  deep  interest  to  every  reflecting 
and  philosophical  mind. 


THE  STUDY  OF  THE  LAW. 


{Continued  from  p.  149). 

THB  METHOD  OF  READING   LAW  BOOKS. 

Having  already  (p.  148)  made  some  general  remarks 
upon  a  plan  of  study  and  the  method  of  reading,  we 
think  that  upon  this  important  subject  we  shall  be 
doing  some  service,  by  a  more  detailed  exposition  of 
our  views.  Respecting  the  particular  books  to  be  read 
by  students,  and  also  practitioners  desirous  of  extend- 
ing their  legal  knowledge,  we  shall  have  something  to 
say  hereafter;  but,  at  present,  we  shall  speak  of  the 
best  method  of  reading  law  books.  For  of  equal  im- 
portance to  the  selection  of  proper  books  is  the  know- 
ledge of  what  the  student  may  expect  to  attain  by 
each  step  he  is  about  to  take  in  toe  course  pointed 
out  to  him. 

To  know,  beforehand,  of  what  particular  service  each 
branch  of  his  labour  may  be,  ana  how  far  and  in  what 
manner  it  maybe  expected  to  advance  him  on  his 
journey,  is  to  obtain  at  once  that  great  stimulus  to 
exertion,  an  interesting  object  in  view,  without  which 
reading  will  be  comparatively  unprofitable ;  and,  for 
the  want  of  which  many  zealous  and  industrious  aspi- 
rants after  legal  fame  have,  at  the  very  threshold  ot 
the  law,  bad  their  young  energies  damped  or  alto- 
gether extinguished. 

The  student  begins  with  contemplating  what  appears 
to  him  a  very  formidable  array  of  bulky  volumes,  which 
are  to  form  his  future  studies ;  he  has  courage,  how- 
ever, and  resolves  to  fight  a  good  fight,  taking  it  for 
granted  that  as  he  has  read  upon  other  literary  and 
scientific  subjects,  and  understood  tolerably  what  he 
was  about,  that  he  will  have  no  great  difficulty  in  com- 
prehending all  that  is  set  down  for  his  perusal  in  the 
study  of  the  law.  But  he  has  not  made  his  first  pro- 
gress through  Black8tone  with  a  law  dictionary  at  his 
elbow,  without  arriving  at  the  mortifying  conclusion 
that  he  has  not  only  an  immense  amount  of  reading 
before  him,  but  that  he  will  have  to  labour  through  it 
all  with  the  feeling  that  scarce  one-half  of  the  words 
and  sentences  which  impress  themselves  upon  his 
weary  e^e  ever  reach  the  understanding,  and  that  still 
fewer  are  stored  in  the  memory. 

Then,  fighting  against  nature,  which  rebels  at  the 
obligation  to  read — and  read,  and  not  to  comprehend, 
except  by  glimpses  here  and  there — he  struggles  on 
with  desperate  determination,  and  beginning  to  com- 
pare the  crude  ideas  he  has  been  able  to  collect,  he 


finds  to  bis  great  consolation  that  they  are  inconsis- 
tent and  contradictory  to  one  another,  and  not  to  be 
depended  upon. 

Oh  1  worthy  reward  for  all  these  pains !  for  all  thia 
zeal !  the  more  he  reads,  the  more  he  appears  to  dis- 
cover how  useless  and  incorrect  is  that  which  he  had 
flattered  himself  was  so  much  knowledge  gained. 

It  may  be  said,  that  there  needs  no  ghost  to  tell  us 
there  are  difficulties  in  the  study  of  the  law:  true — but 
the  precise  nature  of  those  difficulties  being  once  as- 
certained and  admitted,  the  remedy  suggests  itself, 
and  is  easily  applied.  Although  every  mind  differs  in 
some  respect  from  any  other,  and  thus  what  forms  a 
difficulty  to  one  student  is  none  to  another,  yet  all  the 
obstacles  in  the  way  of  early  progress  are  reducible  to 
this  one  great  head,  namely— "the  just  appreciation 
by  the  student  of  each  portion  of  his  labour,  and  the 
proper  expectations  with  which  it  is  undertaken.'9 
This  is  the  universal  difficulty,  differing  with  the  in- 
stances only  in  degree.  In  other  studies  the  scholar 
gradually  feels  his  way ;  he  is  encouraged  by  the  con- 
sciousness of  his  own  improvement  from  the  begin- 
ning; but  in  the  law  there  are  dark  and  desert  regions 
to  be  passed,  with  scarce  a  glimmering  ray  of  hope  or 
sense  of  progress  to  enliven  the  path.  In  the  study 
of  the  law,  the  great  discouragement  is  the  want  of 
some  interesting  and  appreciable  object  distinctly  in 
view  in  the  early  stages  of  our  progress,  and  the  con- 
sciousness of  its  acquirement.  It  is  possible  for  the 
student  himself  to  supply  this  desideratum — he  may 
learn  to  make  a  just  estimate  of  the  value  and  probable 
result  of  each  portion  of  the  labour  upon  which  he  is 
engaged,  but  in  this  he  ought  to  be  assisted  by  the 
practitioner. 

His  first  rule  should  be  not  to  harass  his  mind  in 
the  beginning,  by  attempting  too  critical  or  nice  a 
comprehension  of  what  he  reads;  and  secondly,  that 
he  should  receive  the  ideas  conveyed  to  his  under- 
standing with  a  reservation  for  subsequent  correction ; 
thirdly,  that  as  in  the  course  of  his  studies  he  finds 
occasion  to  correct  his  former  notions,  and  discrimi- 
nate between  instances  and  cases  which  before  seemed 
to  be  homogenous,  instead  of  desponding  and-  sup- 
posing his  previous  reading,  therefore,  to  have  been 
useless,  he  should  learn  to  consider  these  the  only 
sure  tests  of  his  own  advancement  in  knowledge  \  in- 
stead of  labouring  perpetually  under  the  apprehension, 
that  because  he  is  continually  correcting  his  former 
impressions,  he  is  making  little  or  no  progress,  or  not 
so  great  a  pr6gress  as  others,  let  him  be  convinced,  we 
repeat,  that  these  corrections  are  the  sure  evidences  of 
his  success.  As  the  great  mental  faculty  called  into 
operation  in  the  study  of  the  law  is  the  power  cf  d»- 
tinguishing  the  real  difference  of  cases,  so  as  to  know 
to  which  principle  and  rule  of  law  each  may  belong,  it 
follows  almost  as  a  corollary  that  the  more  we  learn, 
the  more  we  have  to  except  and  distinguish  from  our 
first  rude  impressions  of  general  principles.  It  gene- 
rally happens  that  whilst  the  law  student  is  reading 
elementary  works,  he  is  also  practically  engaged  in 
the  minor  parte  of  the  business  of  an  attorney's  office, 
or  counsel  s  chambers,  and  it  is  impossible  for  him 
for  some  time,  to  understand  the  why  and  the  where* 
fore  of  all  that  he  sees  and  does  j  but  he  must  not 
neglect  his  steady  course  of  reading  for  the  sake  of 
hunting  up  with  too  great  inquisitiveness,  an  explana- 
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tion  for  all  that  cornea  within  his  observation,  in  the 
noun  of  practice. 

Let  him  at  first  seek  such  explanations  by  way  of 
relaxation,  and  as  auxiliary  only  to  bis  regular  study, 
with  a  care  not  to  follow  them  so  far  as  to  confute  or 
weary  himself.  The  principal  benefit  derived  from 
such  researches,  at  first,  is  not  so  much  an  increased 
knowledge  of  points  of  law  as  of  books ;  and  there  is 
nothing  of  greater  importance  to  the  student  than  an 
early  acquirement  of  a  general  knowledge  of  law  books, 
or  a  facility  of  at  once  laying  his  hand  upon  the  best 
authority  upon  any  particular  branch  or  point  of  law. 
He  should  be  gradually  attaining  thii  knowledge  of 
books  and  authorities  by  occasional  searches  for  ex- 
planation of  points  occurring  in  practice,  whilst  he  is 
steadily  following  a  fixed  course  of  reading;  but  for 
eome  length  of  time  he  must  be  very  cautious  how  he 
allows  himself  to  believe  that  he  has  laid  in  much 
store  of  information,  which  will  not  require  subsequent 
correction*  ^ 

By  and  by,  he  has  acquired  some  general  ideas  of 
the  meaning  of  the  terms  of  technical  language,  his 
reading  ceases  to  be  quite  such  ploughing  work  as 
before,  and  he  does  not  stick  at  each  word  for  a  recol- 
lection of  its  individual  sense,  and  then  proceed  by  a 
slow  process  of  combination  to  ascertain  the  meaning 
of  the  whole  sentence. 

Still,  at  this  stage,  you  can  hardly  call  the  study 
very  interesting:  the  labour  for  the  production  of  each 
gram  of  knowledge  is  too  great;  and  the  genuineness 
of  the  treasure,  when  obtained,  is  too  uncertain  to  give 
the  scale  the  pleasurable  preponderance.  But  let  the 
student  Only  have  faith,  and  believe  that  in  this  man- 
net  he  is  so  disciplining  his  mind,  so  arming  his  me- 
mory, and  acquiring  such  habits  of  patient  inquiry, 
that  shortly  he  willbe  almost  suddenly  astonished  by 
the  realisation  of  all  his  hopes. 

He  will  now  read  with  a  mind  so  familiarised  with 
the  technical  language,  in  which  alone  legal  ideas  can 
be  concisely  expressed,  that  the  contrast  of  his  present 
facility  with  his  past  difficulty  will  be  a  constant  spring 
of  pleasure,  and  henceforward  as  he  ventures  to  swim 
into  the  deeper  waters  of  the  law,  and  plunges  into 
more  abstruse  writings,  his  delight  will  be  increased 
beyond  measure,  to  find  that  his  powers  of  apprehen- 
sion have  become  quickened  and  improved  in  propor- 
tion to  the  growing  difficulty  of  his  subject:  He  now 
i  PM  SL,  nn™>]*  of  squiring  permanent  know- 
ledge oi  the  law;  he  has  issued  from  the  state  of  mere 
preparation,  and  has  a  comparatively  flowery  path 

Like  a  weU-trained  wrestler,  confident  in  his  prowess, 
he  feels  prepared  for  the  encounter;  and  now,  more 
than  ever,  will  he  be  tempted  to  spend  too  much  time 
in  deciding  points  of  law  by  minute  investigation,  to 
the  neglect  of  that  stedfast  course  of  systematic  reading 
which  arranges  the  information  he  acquires  into  order 
m  the  mind,  and  gives  regularity  and  consistency  to 
ideas  which  would  otherwise  be  but  a  confused  and 
useless  mass. 

Instead  of  passing  over  difficulties  met  with  in  read- 
ing, as  at  first  recommended  in  some  degree  to  be 
done,  the  very  reverse  must  now  be  the  student's  rule ; 
lie  should  be  careful  that  every  position  of  his  author 
i§  most  thoroughly  and  minutely  understood;  the 
marginal  references  now  cease  to  be  a  dead  letter,  he 


must  make  himself  acquainted  with  the  authorities 
upon  which  the  writer  founds  his  assertions;  and 
when  the  text  is  obscure,  and  the  question  intricate, 
or  the  cases  cited  apparently  of  insufficient  or  indirect 
authority,  then  let  him  be  as  curious  as  the  antiquarian 
in  his  researches — let  him  dive  into  the  very  thoughts 
of  the  judges,  in  the  examination  of  their  decisions, 
and  trace  back  to  the  farthest  records  of  the  black 
letter,  or  law  French  and  Latin,  if  necessary,  the  rise 
and  progress  of  the  principles  upon  which  the  points 
in  question  may  appear  to  depend.  Let  it  be  remem- 
bered how  the  present  system  of  our  laws  has  grown 
up  with  the  increasing  civilisation,  commerce,  and 
wealth  of  the  people,  and  the  complication  of  their 
social  relations ;  how  one  decision  of  the  courts,  in 
the  olden  time,  has  formed  a  root  from  which  has 
sprung  other  decisions,  making  branches ;  and  others, 
again,  in  modern  times,  forming  the  twigs  and  foliage 
of  a  goodly  tree,  whose  noble  stem  is  the  unbending 
principle  observed  throughout,  and  deducible  by  the 
student  from  all  this  series  of  decisions. 

Whatever  changes  the  legislature  may  effect,  there 
is  one  spirit  which  pervades  and  ever  will  pervade,  the 
whole  law,  because  the  composition  of  the  statutes  is 
more  or  less  the  work  of  experienced  lawyers  imbued 
with  that  spirit,  who  are  employed  to  carry  out  the 
designs  of  the  projectors,  and  the  reduction  of  the 
Acts  of  Parliament  to  practise,  is  the  province  of  the 
courts  whose  very  atmosphere  is  saturated  with  the 
same  spirit ;  to  imbibe  which  spirit  as  much  as  pos- 
sible is,  therefore,  most  important  to  the  clear  com- 
prehension of  the  law. 

Another  point  for  the  attention  of  the  student  at 
this  time,  is  to  endeavour  to  take  a  comprehensive  view 
of  every  work  he  may  read.  Let  him  consider  well 
what  relation  its  subject  bears  to  other  branches  of 
law  or  equity,  and  disdain  not  to  read  the  preface  and 
the  analysis  (if  there  be  one),  and  make  himself  master 
of  the  author's  general  view,  and  mode  of  dividing 
and  treating  the  subject,  before  he  begins  to  read  the 
book. 

It  constantly  happens  that  whole  arguments,  read 
with  a  correct  idea  of  the  object  and  scope  of  the 
work,  may  be  clear  and  instructive,  which,  »  perused 
with  an  imperfect  conception  of  the  particular  branch 
of  investigation  in  hand,  will  not  merely  be  a  waste  of 
time,  but  lead  to  the  most  dangerous  mistakes  and 
confusion. 


THE  BANKRUPTCY  LAW. 
(Continued  from  page,  145.) 

ACTS   OF   BANKRUPTCY. 

Having  seen  who  are  or  not  traders  liable  to  be 
made  bankrupts,  we  have  now  to  enquire  what  acts 
will  make  a  trader  subject  to  a  petition  for  adjudica- 
tion. Tt  is  not  because  a  man  is  a  trader  that  he  is  to 
be  made  a  bankrupt;  he  must  have  committed  some 
act  amounting  to  a  fraud,  or  affording  an  inference  of 
fraudulent  intention,  or  arguing  a  strong  deficiency  in 
credit  (see  ante,  p.  42)"  Indeed,  the  bankrupt  law  in 
its  earliest  stages,  instead  of  being  a  system  for  the 
regulation  of  mercantile  insolvency,  was  nothing  more 
than  certain  enactments  directed  against  fraudulent 
mercantile  debtors ;  and  as  the  first  statutes,  there- 
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fore,  treated  insolvency  as  a  crime,  and  the  insolvent 
as  a  criminal,  the  courts  were  driven  into  innumerable 
anomalies.  In  no  particular  was  this  more  remarkable 
than  in  their  decisions  respecting  acts  of  bankruptcy, 
in  which  the  most  inconvenient  rules  of  construction 
were  applied.  The  true  mode  of  viewing  what  the 
law  terms  an  act  of  bankruptcy,  is  at  a  test  of  insol- 
vency ;  as  an  act  from  whence  (whether  it  proceeded 
from  any  fraudulent  attempt  to  defeat  the  creditor  of 
his  remedies  against  the  person,  or  the  estate  of  his 
debtor,  or  from  the  apparent  distress  of  the  debtor), 
his  insolvency  may  be  considered  as  indicated ;  and 
upon  proof  of  which,  the  creditor  may  be  entitled  to  a 
prompt  remedy  against  the  insolvent  estate,  and  with 
relation  to  which  all  subsequent  alienations  of  pro- 
perty by  the  insolvent  are,  under  certain  equitable 
limitations,  to  be  considered  invalid  (Henley's  Bank, 
p..  12,  3rd  edit.) 

We  now  proceed  to  notice  the  various  acts  which, 
when.committed  by  a  trader  within  the  meaning  of  the 
bankrupt  laws,  are  deemed  acts  of  bankruptcy.  The 
Consolidation  Act,  1849,  has  repealed  all  the  former 
provisions,  but  has  re-enacted  them,  and  for  the  most 
part,  in  the  same  language  as  used  in  tne  former 
statutes.  These  are  general  acts  of  bankruptcy,  as 
departing  the  realm,  absenting,  beginning  to  keep  house, 
yielding  to  prison,  fraudulent  outlawry,  arrest,  attach- 
ment, execution,  conveyance,  surrender,  gift,  delivery, 
transfer. — The  67th  section  of  the  Consolidation  Act, 
1849,  makes  the  following  acts  of  bankruptcy,  by 
enacting — 

1.  That  if  any  trader  liable  to  become  bankrupt 
shall  depart  this  realm, 

2.  Or  being  out  of  this  realm  shall  remain  abroad, 

3.  Or  shall  depart  from  his  dwelling-house, 

4.  Or  otherwise  absent  himself, 

5.  Or  begin  to  keep  his  house, 

6.  Or  suffer  himself  to  be  arrested,  or  taken,  in  exe- 
cution for  any  debt  not  due, 

7.  Or  yield  himself  to  prison, 

8.  Or  suffer  himself  to  be  outlawed, 

9.  Or  procure  himself  to  be  arrested  or  taken  in 
execution,  or  his  goods,  money,  or  chattels  to  be  at- 
tached, sequestered,  or  taken  in  execution, 

10.  Or  make,  or  caus*  tc  be  made,  either  within 
this  realm,  or  elsewhere,  any  fraudulent  grant,  or  con- 
veyance of  any  of  his  lands,  tenements,  goods,,  or 
chattels, 

11.  Or  make,  or  cause  to  be  m*de,  any  fraudulent 
surrender  of  any  of  his  copyhold  lands,  or  tenements, 

12.  Or  make,  or  cause  to  be. made,  any  fraudulent 
gift,  delivery,  or  transfer  of  any  of  his  goods,  or 
chattels, 

Every  such  trader  doing,  suffering,  procuring,  exe-  , 
euting,  permitting,  making,  or  causing  to  be  maue, 
any  of  the  acts,  deeds,  or  matters  aforesaid,  with  in- 
tent to  defeat  or  delay  his  creditors,  shall  be  deemed 
to  have  thereby  committed  an  act  of  bankruptcy. 

The  above  section  is  nearly  verbatim  the  same  as 
sec.  3  of  6  Geo.  4,  c.  16.  In  Nos.  6  and  9.  however, 
the  words  "or  taken  in  execution, "  arc  not  in  the 
6  Geo.  4,  c.  16,8.3. 

General  characteristics  of  Acts  of  Bankrttptcy 
enumerated  in  sec.  (fl—The  intent  to  defeat  or  delay 
creditors. — Before  proceeding  to  speak  of  the  different 
Gcte  of  bankruptcy  in  detail,  it  will  be  useful  to  notice 


some  points  applicable  to  all  of  them.  The  distin- 
guishing characteristic  of  the  acts  enumerated  in  the 
section  is,  that  they  should  be  done  with  intent  to 
defeat  or  delay  creditors  $  the  mere  intent,  without 
the  accomplishment  of  the  end  arrived  at,  will  be 
sufficient,  and  that  whether  the  failure  arose  from 
extrinsic  or  intrinsic  causes:  evidence'  alone  of  the 
intent,  without  proof  that  the  object  was,  or  could  be 
effected,  will  suffice  to  make  any  such  "doings  or 
sufferings"  acts  of  bankruptcy  without  showing  actual 
delay  (see  Hallen  v.  Homer,  I  Car.  and  Pay.  108 ; 
Fisher  v.  Bancher,  10  Barn,  and  Cres.  705,  per  Lord 
Hardwicke,  1  Atk.  Rep.  201 ;  Robertson  v.  Liddell, 
9  East,  487).  In  all  cases  the  intent  is  a  question  of 
inference  from  the  facts,  and  declarations  may  be 
evidence  of  such  intention,  although  not  cotempora- 
neous  with  the  act  done,  if  there  are  connecting 
circumstances ;  nor  can  any  rule  be  laid  down  as  to 
the  limit  of  time  within  which  they  must  be  made  (see 
exp.  Birch,  2  Mont.  Deac.  and  qe  Gex,  659 ;  Rouch  ' 
v.  Gt.  West.  Rail.  Co.  1  Qu.  Ben.  Rep.  51). 

Acts  of  bankruptcy  not  raised  by  implication. — 
From  the  principle  formerly  adopted  of  bankruptcy 
being  considered  a  crime  (ante,  p.  42),  it  waa,  and.  is 
still  a  rule,  that  acts  of  bankruptcy  are  not  to  be 
multiplied  by  any  construction  or.  implication ;  and 
that  nothing  shall  be  deemed  an  act  of  bankruptcy 
except  what  is  expressly  declared  to  be  so  by  statute 
(1  Black.  Rep.  442;  15  Yes.  462). 

Explaining  away  acts  of  bankruptcy. -—An  act  of 
bankruptcy  once  clearly  committed  cannot  be  ex- 
plained away,  or,  as  the  cases  absurdly  term  it,  can- 
not be  pureed  (Hopkins  v.  Ellis,  1  Salk.  110;  Halt 
95).  Lord  Mansfield,  on  several  occasions,  complained 
of  the  word,  and  declared  that  it  only  meant  that  if 
the  act  done  was  in  itself  equivocal,  other  circum- 
stances might  be  called  in  to  explain  it ;  but  if  the 
act  done  was  a  clear  unequivocal  act  of  bankruptcy, 
it  could  not  be  purged  or  explained  away  by  sub- 
sequent circumstances  (2  Term  Rep.  62).  This  has 
been  decided  in  several  cases  (Colkett  v.  Freeman*, 
2  Term  Rep.  59;  Wood  v.  Thwaites,  3  Esnin.  245); 
but  the  two  most  remarkable  instances  are,  1st,  where 
a  trader  having  been  denied  to  a  creditor,  at  his  own 
desire,  upon  being  asked  whether  he  was  aware  that 
he  had  committed  an  act  of  bankruptcy,  answered 
with  surprise  in  the  negative,  and  immediately  went 
and  paid  the  demand  (cited  2  Term  Rep.  62).  In  the 
other,  the  trader  having  given  a  general  order  to  be 
denied,  and  having  been  accordingly  denied  to  a 
creditor  of  the  name  of  £.,  immediately  went  out  and 
overtook  him,  telling  him  that  he  waa  not  afraid  of 
him,,  but  of  another  creditor,  of  the  name  of  H. 
(Mucklow  y.  May,  2  Taunt  479).  In  both  these 
cases  it  was  holden  that  the  subsequent  conduct  did 
not  do  away  with  the  effect  of  the  act  of  bankruptcy 
clearly  committed. 

We  now  proceed  to  notice  the  various  acts  of  bank* 
rnptcy  enumerated  in  the  above  67th  sec.  of  the 
Consolidation  Act,  1849— 

1.  Depart  this  realm.  2.  Or,  being  out  of  this 
realm,  shall  remain  abroad. — In  the  case  of  Robertson 
v.  Liddell  (9  East.  487),  overruling  Flower  v.  Psdget 
(7  Term  Rep.  509),  it  was  held  that  merely  departing 
this  realm,  although  it  is  not  proved  that  any  creditor 
was  thereby  defeated  or  delayed  in  the  recovery  of  his 
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debt,  if  such  departure  was  with  an  intention  10  to 
defeat  or  delay  them,  will,  in  accordance  with  what  is 
above  stated  as  to  intention,  constitute  an  act  of  bank- 
ruptcy. And  leaving  England  for  Ireland  is  departing 
this  realm  (Williams  v.  Nunn,  1  Taunt.  272).  Of 
course  a  departure  for  the  ordinary  purposes  of  busi- 
ness is  not  within  the  statute,  but  a  departure  without 
providing  means  to  meet  acceptances  coming  due  is 
an  act  of  bankruptcy  (Ibid),  exp.  Rilner,  3  Mont, 
and  Ayrt.  722).  So  where  a  departure  is  for  a  proper 
object,  as  for  business  purposes,  yet  if  the  residence 
abroad  be  unreasonably  protracted,  without  any  ar- 
rangement being  made  for  the  payment  of  debts,  it 
will  be  an  act  of  bankruptcy  (Gumming  v.  Bailey, 
6  Bins.  370). 

3.  Depart  from  his  dwelling-house, — To  constitute 
this  an  act  of  bankruptcy,  the  intention  of  the  debtor 
to  delay  his  creditor,  by  departing  from  his  dwelling- 
house,  is  sufficient  (Hammond  v.  Hincks,  5  Esp.  N. 
P.  C.  139;  Robertson  y.  Liddell,  9  East,  487; 
see  Rouch  v.  Gt.  West.  Rail.  Co.,  1  Qu.  Ben.  Rep. 
51).  But  if  the  departure  be  not  with  such  intent,  it 
is  not  an  act  of  bankruptcy.  Whether  the  departing 
from  the  dwelling-house  be  accompanied  with  an 
intent  to  delay  a  creditor,  is  a  queition  of  fact  for  the 
jury  to  decide,  upon  all  the  circumstances  (Aldridge 
t.  Ireland,  cited  in  Williams  v.  Nunn,  1  Taunt.  273 ; 
Holroyd  v.  Whitehead,  3  Campb.  530).  If  a  trader 
leave  his  house,  circumstances  may  show  that  it  was 
not  for  the  purpose  of  absconding  (Per  Lord  Mans- 
field, C.  J.,  in  Worsley  v.  Demattos,  1  Burr.  467 ; 
2  Kenyon,  237,  S.  C).  In  a  case  where  there  was  an 
inchoate  intention  by  a  trader  to  delay  his  creditors, 
by  not  returning  to  his  dwelling-house,  in  case  a  par- 
ticular event  happened,  but  which  event  not  having 
happened,  the  trader  did,  in  fact,  return  to  his  dwelling- 
house  according  to  his  usual  habit,  the  court  (Fisher 
v.  Boucher,  10  B.  and  C.  705 ;  see  also  Key,  assignee 
of  Shervin  v.  Shaw,  8  Bingh.  320)  considered  this  as 
a  departure,  not  with  an  absolute,  but  only,  with  an 
inchoate  intent  to  delay,  and,  consequently,  not  an  act 
of  bankruptcy.  The  absenting  himself  must  be  either 
from  his  place  of  abode  or  place  of  business,  or  from 
some  particular  creditor  (Bernasconi  v.  Farebrother, 
10  Barn,  and  Cres.  549),  or  from  some  place  to  which 
he  should  otherwise  have  gone  (Robson  v.  Rolls,  9 
Bing.  648),  but  from  fear  of  meeting  a  sheriffs 
officer,  and  being  arrested  at  the  suit  of  a  creditor. 
In  a  case  where  two  partners,  who  had  carried  on  busi- 
ness and  resided  together  at  a  particular  place,  being 
in  embarrassed  circumstances,  dissolved  partnership, 
and  for  a  short  time  continued  still  to  reside  together 
at  the  same  place,  and  afterwards  one  removed  to 
another  place  of  residence,  which  he  did  not  disclose, 
but  directed  his  letters  to  be  sent  to  a  post-office ;  and 
the  other  partner  called  a  meeting  of  the  creditors  of 
the  late  firm,  at  which  the  former  refused  to  attend, 
but  his  solicitor  did  so,  and  a  fiat  was  issued  against 
the  two ;  it  was  held  on  a  petition  to  annul  the  fiat, 
presented  by  the  partner  who  had  ao  refuted  to  attend 
the  meeting,  that  he  had  not  committed  an  act  of  bank- 
ruptcy, and  the  fiat  as  to  him  was  annulled,  but  with- 
out costs  (exp.  Addison,  re  Hooper,  13  Jur.  601). 

4.  Otherwise  absent  himself. — If  a  person,  who  has 
not  a  constant  dwelling,  absent  himself  from  his  usual 
abode,  with  design  to  defeat  or  delay  his  creditors,  he 


shall  be  adjudged  a  bankrupt  (Com.  Dig.  tit.  Bank- 
rupt, C.  1).  Thus  where  a  vendor  of  a  newspaper,  in 
the  habit  of  attending  the  Royal  Exchange  to  collect 
news,  retired  from  'Change  upon  the  approach  of  a 
creditor,  and  desired  a  friend  to  tell  him  he  was  not 
there;  this  was  holden  to  be  an  absenting  himself 
within  the  statute,  and  an  act  of  bankruptcy  (Cun- 
ningham v.  Laing,  6  Taunt.  532).  A  trader  absenting 
himself  from  any  place  with  intent  to  delay  a  creditor, 
is  an  act  of  bankruptcy  (Hallan  v.  Homer,  1  Car.  and 
P.  108).  So  a  trader's  absenting  himself  from  his 
counting-house,  and  desiring  his  clerk  to  say  he  had 
been  there,  when,  in  fact,  he  was  absent,  is  an  act  of 
bankruptcy  (Shannon  v.  Owen,  1  Man.  and  Ryl.  392, 
note).  Where  a  trader,  being  arrested,  escaped  from 
the  officer  into  a  neighbour's  home,  and  when  the 
officer  inquired  for  him  there,  he  was  denied,  and  the 
door  fastened  against  him;  -and  whilst  there,  the 
trader  declared  that  he  remained  there  not  so  much 
on  account  of  the  officer,  for  that  debt  was  really  paid, 
but  for  fear  of  other  creditors ;  and  when  it  became 
dark  he  went  home :  this  was  holden  to  be  an  absent- 
ing himself  within  the  meaning  of  the  statute,  and  an 
act  of  bankruptcy  (Bayley  v.  Schofield,  1  Man.  and 
Selw.  676).  So,  where  creditors  called  on  a  trader, 
and  he  admitted,  and  spoke  to  them,  and,  pretending 
to  go  out  for  money  to  pay  them,  left  his  house,  and 
did  not  return  until  he  knew  they  were  gone :  this 
was  holden  to  be  absenting  himself  within  the  statute, 
and  an  act  of  bankruptcy  (Bigg  v.  Spooner,  2  Espin. 
N.  P.  C.  651).  Indeed,  a  trader  commits  an  act  of 
bankruptcy  by  absenting  himself,  with  intent  to  avoid, 
and  therefore  delay  his  creditors,  from  any  place,  in 
which',  in  the  ordinary  course  of  his  life  and  business, 
he  would  be  expected  to  be  present,  whether  it  be  bis 
place  of  abode  or  his  usual  place  of  resort,  or  any 
place  in  which  he  had  business  to  transact.  For  in- 
stance, a  place  fixed  by  himself  to  pay  or  meet  a 
creditor  (Bernasconi  V.  Farebrother,  10  Barn,  and 
Cres.  549;  Russell  v.  Bell,  10  Mees.  and  Wels.  340). 
5.  Begin  to  keep  his  house. — The  beginning  to  keep 
house,  with  intent  to  delay  creditors,  will,  in  accord- 
ance with  what  has  been  above  said  about  intention, 
constitute  an  act  of  bankruptcy,  although  it  is  not 
proved  that  a  creditor  was  in  fact  delayed.  The  inten- 
tion to  delay  creditors  must  be  found,  in  order  to  com- 
plete the  act  of  bankruptcy,  bnt  the  time  during  which 
the  debtor  has  kept  house  is  immaterial,  whether  it  be 
an  hour  or  a  day  (Heylor  v.  Taylor,  Palmer,  325).  It 
has  been  held  that  a  trader's  withdrawing  from  a  part 
of  the  house  where  he  usually  sat,  and  where  he  was 
free  of  access,  to  a  more  retired  part,  to  avoid  per- 
sonal applications  for  money,  is  a  oeginning  to  keep 
house  within  this  clause  of  the  statute  (Dudley  v. 
Naughan,  1  Campb.  271 ;  Key  v.  Shaw,  8  Bing.  320; 
S.  C.  1  Moo.  and  Sco.  462.)  So  not  going  to  his 
counting-house,  nor  to  the  town  near  which  he  lived; 
sending  for  his  papers  to  his  house ;  not  going  out, 
&c,  and  the  like,  are  circumstances  from  which  a 
beginning  to  keep  house  may  be  inferred  (16  Ves.  149). 
A  denial  is  the  usual  evidence  of  an  act  of  .bank- 
ruptcy by  beginning  to  keep  house ;  but  a  denial  is  not 
essential  if  there  be  any  other  act  shawms  the  intent 
to  keep  house,  as,  for  instance,  if  the  Creditor  be  ex- 
cluded from  the  debtor  without  a  sufficient  reason, 
while  be  remains  in  or  about  the  house  (Fisher  v. 
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Boucher,  10  Barn,  and  Crea.  705).  A  denial  to  a 
creditor  calling  for  hia  debt  at  the  bankrupt's  lodging, 
not  his  usual  place  of  business,  was  held  to  be  an  act 
of  bankruptcy ;  for  a  creditor  has  a  right  to  call  on 
his  debtor  when  he  pleases  (Park  v.  Prosser,  1  Car. 
and  P.  176).  But  a  denial  to  a  creditor  on  a  Sunday 
is  not  an  act  of  bankruptcy,  although  the  creditor 
calls  by  appointment  with  the  bankrupt  fur  payment 
of  his  debt,  (Exp.  Preston,  2  Yes.  and  Beam.  311). 
If  a  trader  order  that  he  shall  be  denied  to  a  particular 
creditor,  or  to  all  creditors  generally,  or  to  every 
person  who  may  call,  this  is  evidence  sufficient  to  raise 
a  presumption  of  his  beginning  to  keep  house,  within 
the  meaning  of  this  clause  of  the  statute,  and  the 
usual  evidence  given  of  it  (Mucklow  v.  May,  1  Taunt. 
479;  Lazarus  v.  Waithman,  5  Moore,  313;  Harvey  v. 
Ramsbottom,  1  Barn,  and  Cres.  55).  A  denial  to  a 
creditor  calling  not  for  the  payment  of  his  debt  is  an 
an  act  of  bankruptcy,  if  made  under  a  conception  that 
the  object  was  to  demand  payment  (Exp.  White,  3  Ves. 
and  B.  128).  And  where  the  person  desired  that  the  tra- 
der might  be  told  be  called  in  consequence  of  a  certain 
bill  of  exchange  (mentioning  the  parties)  being  dis- 
honoured, and  was  denied,  the  trader  believing  him  to 
be  a  creditor,  it  was  held  to  be  an  act  of  bankruptcy 
(Bleasby  v.  Crosaley,  2  Car.  and  Pay.  213;  S.  C.  11 
Moore,  327).  It  has  been  ruled  at  nisi  prius,  that  a 
collector  of  rates  or  taxes  is  a  creditor  within  the 
meaning  of  the  statute  (Sanderson  v.  Laforest,  1 
Car.  and  Pay,  46). 

6.  Suffer  himself  to  be  arrested  or  taken  %n  execu- 
tion for  any  debt  not  tfoe.— See  stat.  13  Eliz.  c.  7,  s.  1, 
and  stat.  1  Jac.  1,  c.  15,  s.  2.  The  words  "or  taken 
in  execution'1  were  not  in  the  previous  acts.  This  act 
of  bankruptcy  relates,  as  it  seems,  to  cases  where  the  tra- 
der procures  himself  to  be  arrested  on  a  pretended  debt 
(exp.  Barton,  Vin.  Abr.  61 ;  1  Mont,  and  Ayrt.  Pract. 
41).  Since  the  1  &  2  Vic.  c.  110,  which  abolishes  ar- 
rests on  mesne  process,  except  where  a  debtor  is  about 
to  leave  England,  so  as  to  delay  his  creditors,  this  act  of 
bankruptcy  is  not  very  likely  to  occur.  And  see  the 
Absconding  Debtors'  Arrest  Act,  of  the  14  &  15  Vic. 
c.  52,  giving  powers  to  Commissioners  in  Bankruptcy, 
and  the  County  Court  judges  in  the  country,  to  grant 
warranty  for  the  arrest  of  absconding  creditors. 

7.  Yield  himse\f  to  prison. — B.  was  arrested  for 
j£28,  and  although  he  had  money  sufficient  to  pay 
the  debt,  yet  chose  rather  to  go  to  prison,  in  order,  as 
he  declared,  to  force  his  creditors  to  come  to  a  com- 
position. Lord  Talbot,  C.  held  this  to  be  an  act  of 
bankruptcy,  but  observed,  that  if  there  had  not  been  an 
intention  to  delay  creditors,  yielding  himself  to  prison 
would  not  constitute  an  act  of  bankruptcy  (exparte 
Baron,  7  Vin.  Abr.  tit.  Cred.  and  Bankr.  61,  62, 
pi.  15). 

8.  Suffer  himself  to  be  outlawed, — The  outlawry 
must  be  in  England  or  Wales,  but  an  outlawry  iu  Ire- 
land does  not  make  one  a  bankrupt,  nor  outlawry 
here,  unless  it  be  with  intent  to  defraud  creditors 
(Cam.  Dig.  Bankrupt  C.  4)*  It  may  be  added  that 
the  new  Common  Law  Procedure  Act,  1852  (the  15  & 
16  Vic.  c.  76,  s.  24),  has  done  away  with  writs  of 
distringas  to  outlawry,  and  the  outlawry  will  be  con- 
fined to  process  after  judgment. 

9.  Procure  himself  to  be  arrested,  or  taken  in  execu- 
tion, or  his  goods,  money,  or  chattels  to  be  attached, 


sequestered,  or  taken  in  execution. — The  words  "taken 
in  execution"  in  the  first  part,  were  not  in  the  former 
statutes.  By  "  procuring"  is  meant  .effecting  the  arrest 
or  seizure,  not  the  mere  endeavour;  therefore,  the 
title  of  the  assignees  relates  back  to  the  time  only  when 
the  goods  were  actually  taken  (Belcher  v.  Gunmow, 
9  Qu.  Ben.,  Rep.  873).  Under  the  word  "chattels," 
are  included  bills  of  exchange  (Edwards  v.  Cooper, 
11  Qu.  Ben.,  Rep.  33).  The  word  "attached" 
means  that  species  of  attachment  by  which  suits 
are  commenced,  such  as  enforcing  an  attachment, 
by  the  custom  of  London  or  Bristol,  and  the  like 
(per  Lord  Mansfield,  Cowp.  428).  In  a  recent 
case  it  appeared  that  in  May,  1842,  a  tenant 
owed  an  arrear  of  rent  amounting  to  £160,  and 
on  the  pressing  application  of  his  landlord,  exe- 
cuted the  power  of  an  attorney  for  the  amount  of  that 
arrear,  and  of  the  current  year's  rent,  upon  the  under- 
standing that  judgment  was  to  be  entered  up  thereon, 
and  Aft  fa  delivered  to  the  sheriff,  but  that  it  was  not 
to  be  executed  unless  other  writs  against  the  tenant 
came  into  the  sheriff's  hands.  In  October,  1842,  ap- 
plication was  made  to  the  tenant  for  payment  of  the 
rent,  he  being  expressly  informed  that  another  year's 
rent  had  then  become  due,  and  on  tbat  occasion  he 
paid  a  sum  on  account,  and  undertook  to  pay  the  re- 
mainder before  the  Christmas  following.  In  Novem- 
ber, 1842,  other  writs  against  the  tenant  having  come 
to  the  sheriff's  hands,  the  fi  fa  issued  on  the  judg- 
ment on  the  warrant  of  an  attorney  was  executed :  it 
was  held,  that  the  giving  of  the  warrant  of  attorney 
under  the  above  circumstances,  was  not  an  act  of 
bankruptcy  by  the  tenant,  as  a  procuring  of  his  goods 
to  be  taken  in  execution,  for  neither  suffering  judgment 
by  default,  nor  giving  a  warrant  of  attorney,  so  that 
execution  follows,  is  within  the  term  in  the  act  a 
"procuring"  (Gore  v.  Lloyd,  12  Mees.  and  W.  463; 
S.  C.  13  Law  Journ.,  N.  S.,  Excheq.  366). 

10,  11,  12.  Make,  or  cause  to  be  made,  either  within 
this  realm  or  elsewhere,  any  fraudulent  grant  or  con- 
veyance of  any  of  his  lands,  tenements,  goods  or  chat' 
tels,  or  make,  or  cause  to  be  made,  any  fraudulent 
surrender  of  any  of  his  copyhold  lands  or  tenements, 
or  make,  SfC,  any  fraudulent  gift,  delivery,  or  transfer, 
of  any  of  his  goods  or  chattels, — A  bill  of  exchange  is 
a  chattel,  within  the  meaning  of  these  words;  the 
fraudulent  delivery  or  transfer  of  which  will  constitute 
an  act  of  bankruptcy  (Cumming  v.  Bailey,  6  Bingb. 
363 ;  sec  Lord  Tenterden's  comment  on  this  clause, 
in  Cook,  v.  Caldecot,  M.  and  Malk.  525).  If  a  trader, 
in  contemplation  of  bankruptcy,  in  order  to  pay  even 
as  just  and  bond  fide  creditor,  or  one  who,  by  pos- 
sibility, may  become  a  creditor,  viz.,  a  surety  (Hassel's 
v.  Simpson,  Doug.  80,  n.),  assigns  by  deed  all  (Worsley 
v.  Demattos,  1  Burr.  46/;  S.C.  2 Kenyon, 218;  Wilson 
v.  Day,  2  Burr.  827),  or  even  a  part  (the  language  of 
the  old  statute  was  "  conveyance  of  his  lands,"  &c. ; 
but  in  6  Geo.  4,  c'16,  and  the  new  act,  the  words  are, 
"  conveyance  of  any  of  his  lands,"  &c),  of  his  effects 
to  such  creditor,  the  deed  is  fraudulent,  aud,  i  onse- 
quently,  an  act  of  bankruptcy,  within  the  meaning  of 
this  clause  (exp.  Hoord,  cited  by  Lord  Mansfield,  in 
1  Burr.  447;  Kettle  v.  Hammond,  Bull.  N.P.  40). 
And  the  same  rule  holds,  if  the  assignment  be  to  some 
creditors,  but  in  total  exclusion  of  others.  If  all  the 
creditors  do  not  concur  the  deed  is  fraudulent,  and  an 
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act  of  bankruptcy  (Echardt  v.  Wilson,  8  Term  Rep. 
140).  la  order  to  render  an  assignment  of  a  trader's 
effects  an  act  of  bankruptcy,  it  must  be  shown  thit  he 
assigned  all,  or  so  nearly  all,  his  effects  as  to  put  it 
ont  of  his  power  to  carry  on  the  trade  (per  Parke, 
B.  Carr  v.  Burdiss,  1  Cr.  M.  and  R.  447 ;  S.C.  5  Tyrv/. 
136;  Chase  t.  Goble,  2  M.  and  Gr.  930;  3  Scott's 
N.R.  245).  It  is  incumbent  on  the  party  who  sets  up 
an  act  of  this  description,  to  show  the  general  situation 
of  the  property  to  have  been  such,  that  insolvency 
(Wedge  v.  Newlyn,  4  B.  and  Ad.  831),  would  have 
been  the  effect  of  the  transfer.  It  would  not  be 
correct  to  leave  it  as  a  question  to  the  jury,  whether 
the  deed  being  acted  upon  would  prevent  the  trader 
carrying  on  the  particular  business  in  which  he  is 
engaged ;  but  it  must  be  a  transfer  of  so  much  of  his 
property  as  would  prevent  him  carrying  on  business, 
by  reason  of  his  thereby  becoming  insolvent  (Wedge 
v.  Newlp,  4  Barn,  and  Adol.  831 ;  Young  v.  Waugb, 
22  Law  Journ.  N.S.  Exch.  27 ;  S.C.  8  Exeh.  Rep.  221). 
As  to  transfers  of  part  of  a  trader's  effects,  it  may  be 
observed  that  the  courts  have,  in  extension  of  the 
strict  words  of  the  bankrupt  acts,  held,  that  the  transfer 
by  a  trader  of  part  of  his  property  to  a  creditor  in 
consideration  of  a  by-gone  and  pre-existing  unsecured 
debt,  though  not  fraudulent  within  the  13  Elix.  c.  5, 
is  fraudulent  as  an  act  of  bankruptcy  under  the  bank* 
ruptcy  acts,  if  made  voluntarily  and  in  contemplation 
of  bankruptcy.  Numerous  cases  have  occurred  upon 
the  meaning  of  voluntary  and  in  contemplation  of 
bankruptcy;  for,  as  above  stated,  both  circumstances 
must  concur.  Mere  pressure  by  the  creditor  will  not 
suffice  to  prevent  the  assignment  from  being  an  act  of 
bankruptcy;  but,  if  the  assignment  be  made  to  the 
creditor  in  consequence  of  his  pressure,  it  is  not  volun- 
tary, and  not  therefore  an  act  of  bankruptcy  (Van 
Casteel  v.  Booker,  2  Exch.  Rep.  691  ;  Brown  v. 
Kempton,  19  Law  Journ.  N.S.  C.P.  169 ;  Gibbons  v. 
Phillips,  7  Barn,  and  Cres.  529).  As  observed  by  Mr. 
Wise  (Bankruptcy,  p.  68,  2nd  edit.),  the  numerous 
cases  as  to  the  meaning  of  contemplation  of  bank- 
ruptcy cannot  be  reconciled.  In  some  contemplation 
of  actual  bankruptcy  has  heen  held  essential,  and  con- 
templation pf  mere  insolvency  insufficient ;  in  other 
cases,  the  contemplation  of  bankruptcy  has  been  in- 
ferred from  that  of  insolvency,  because  men's  acts 
must  be  construed,  as  done  with  the  intention  of  pro- 
ducing their  natural  consequences  (exp.  Simpson,  1  De 
Gex,  9).  More  recently  it  has  been  laid  down,  that 
it  is  a  question  for  the  jury  in  each  case,  and  that  con- 
templation of  bankruptcy  need  not  be  negatived,  be- 
cause there  was  contemplation  of  insolvency ;  but  that 
if,  at  the  time  of  the  transfer  the  debtor  considered 
that  he  was  likely,  from  the  condition  in  which  he 
stood,  to  become  a  bankrupt,  and  he  knew  that  his 
assets  were  inadequate  to  the  payment  of  all  his  credi- 
tors, the.  fraudulent  preference  would  be  established 
(Aldred  y.  Constable,  4  Qu.  Ben.  Rep.  684;  Gibson 
v.  Muskett,  3  Man.  and  Gr.  158;  S.C.  4  Id.  160, 171 ; 
Brown  v.  Kempton,  supra).  Whoever  means  to  con- 
tend, that  by  executing  a  particular  deed  the  party 
had  committed  an  act  of  bankruptcy,  is  bound  to 
make  that  out ;  and  when  the  deed  does  not  in  terms 
purport  to  be  a  conveyance  of  the  whole  of  the  pro- 
perty, he  who  asserts  that  it  is  a  deed  which  does  so 
operate,  is  bound  to  prove  that  it  is  so  (per  Tindal, 


G.  J.  in  Chase  v.  Goble,  2  M.  and  Gr.  930;  3  Scott's 
N.R.  245).  In  the  case  of  Young  v.  Ward  (8  Exch. 
Rep.  221 ;  S.C.  22  Law  Journ.  N.S.  Exch.  27),  it  was 
held,  that  an  assignment  by  way  of  mortgage  by  a 
trader  of  his  stock  and  implements  of  trade,  where 
such  an  assignment  does  not  include  a  moiety  of  the 
whole  of  his  effects,  is  not  per  se  an  act  of  bankruptcy, 
although  the  effect  of  putting  the  instrument  in  force 
would  be  to  stop  the  business,  and  that  to  constitute 
an  act  of  bankruptcy  the  deed  must  be  sufficient  to 
produce  insolvency.  In  exp.  Bayley  (17  Jur.  475 ; 
S.C.  22  Law  Journ.  N.S.  Bankr.  45),  where  on  the 
eve  of  his  bankruptcy,  the  bankrupt,  upon  being 
pressed  for  payment  by  a  creditor,  executed  to  him  an 
assignment  of  so  much  of  his  estate  and  effects  as  to 
render  it  impossible  for  him  to  continue  to  carry  on 
his  trade,  this  was  held  to  constitute  a  bankruptcy, 
and  to  be  void  as  against  the  general  body  of  the  cre- 
ditors of  the  bankrupt.  However,  in  the  case  of 
Smith  v.  Cannan  (in  error,  2  Ellis  and  Blackb.  35 ; 
S.C.  17  Jnr.  911),  the  court  of  Exchequer  Chamber 
decided,  that  it  was  not  essential  that  the  trader  should 
be  disabled  by  the  assignment  from  carrying  on  his 
trade,  in  order  to  constitute  the  assigning  an  act  of 
baukruptcy.  The  circumstances  of  that  case  with  the 
actual  points  decided  were  as  follows : — G.  a  farmer, 
who  was  not  subject  to  the  bankrupt  laws,  except  as 
owner  of  two  shares  of  j£\7*  10s.  each  in  a  joint-stock 
bank,  and  bad  mortgaged  his  real  property  to  its  full 
value,  and  was  indebted  to  various  creditors,  assigned 
by  deed,  which  gave  a  power  of  sale  after  six  months' 
of  its  date  and  seven  days'  notice,  and  which  contained 
a  resulting  trust  in  his  own  favour,  all  his  farming- 
stock  and  personal  property,  except  the  two  shares,  to 
a  creditor  whose  claim  was  not  more  than  one-third  of 
the  value  of  the  property  assigned :  it  was  held,  first, 
that  the  assignment  was  an  act  of  bankruptcy,  as  a 
fraudulent  grant, -with  intent  to  defeat  or  delay  credi- 
tors, notwithstanding  the  exception  of  the  two  shares 
in  the  bank,  and  notwithstanding  the  disproportion 
of  the  property  assigned  to  the  claim  of  the  creditor. 
Secondly,  that  it  was  not  necessary  that  the  party  to 
whom  the  assignment  was  made  should  have  notice  of 
the  fraud.  Thirdly,  that  there  was  no  distinction  be- 
tween a  delay  of  trade*  creditors  and  of  other  creditors. 
Fourthly,  that  it  was  not  essential  that  the  trader 
should  be  disabled  by  the  assignment  from  carrying 
on  his  trade.  Fifthly,  that  the  resulting  trust  did  not 
prevent  the  assignment  from  being  an  act  of  bank- 
ruptcy; because,  though  the  assignee  would  be  a  trustee 
for  G.,  as  to  the  amount  beyond  his  own  debt,  the 
property  could  not  be  taken  in  execution ;  and  inability 
to  pay  creditors  in  the  ordinary  way,  was  a  delay  of 
creditors  within  sec.  67  of  the  Consolidation  Act 
(Smith  v.  Cannan,  suprd).  Inhere  a  trader  assigned 
by  deed  all  his  property  in  trust  for  the  benefit  of  hir 
creditors,  it  was  holden  (Stewart  v.  Moody,  1  Cr.  M. 
and  R.  777 ;  Siebart  v.  Spooner,  1  Mees.  and  Wels. 
714 ;  Tyrw.  and  Gr.  1075),  an  act  of  bankruptcy;  for 
per  Parke,  B. :— "  It  is  clearly  settled,  that  if  the 
necessary  consequence  of  a  man's  act  is  to  delay  hia 
creditors,  he  must  be  taken  to  intend  it.  When  a 
man  assigns  all  his  property,  and  puts  it  into  a  dif- 
ferent course  of  distribution  from  what  the  bankrupt 
laws  direct,  he  commits  an  act  of  bankruptcy."  We 
shall  see  presently,  that  there  is  a  special  provision  as 


194 


THE  LAW  CHRONICLE. 


to  assignments  for  benefit  of  creditors  (sec.  68).  It 
has  been  held  (in  accordance  with  what  is  elsewhere 
stated),  that  a  bill  of  sale  by  a  trader  of  his  effects  to  a 
creditor,  as  security  for  an  antecedent  debt,  is  an  act  of 
bankruptcy,  although  it  does  not  purport  to  convey  all 
his  effects,  and  may  have  been  executed  in  the  hope  of 
obtaining  further  advances  from  the  creditor,  and  with 
the  indention  of  continuing  to  carry  on  trade;  aud  al- 
though such  advances  may  have  subsequently  been 
made,  and  no  possession  taken  under  the  bill  of  sale 
until  several  weeks  afterwards,  during  which  time  the 
trader  has  carried  on  business  as  before  (Lindon  v, 
Sharpe,  7  Scott,  N.  R.  730;  S.  C.  13  Law  Journ., 
N.  S.,  C.  P.  67;  6  Man.  and  Gran.  895).  In  the 
case  of  Baxter  v.  Pritchard  (1  Ad.  and  El.  456),  it 
was  held  that  a  sale  of  the  whole  trader's  stock  in 
trade,  with  an  intention  to  abscond  with  the  money 
and  cheat  his  creditors,  to  a  bond  fide  purchaser,  who 
is  ignorant  of  the  trader's  design,  is  not  an  act  of 
bankruptcy,  because  the  trader  gets  a  present  equiva- 
lent for  his  goods,  and  the.sale  is  in  the  course  of  his 
business  (Graham  v.  Chapman,  12  Com.  Ben.  Rep. 
85,  S.  C,  21  Law  Jour.  N.  S.  C.  P.  173).  However, 
it  has  since  been  held  that  an  assignment  of  all  the 
property  of  traders,  in  consideration  of  the  assignees 
giving  promissory  notes  to  the  trader's  creditors,  was 
not  a  sale  within  the  principle  of  Baxter  v.  Pritchard, 
but  an  act  of  bankruptcy  (exp.  Zwilchenbart,  3  Mont. 
Deac.  and  De  Gex,  671 ;  S.  C.  13  Law  Jour.,  N.  S., 
Ch.  19;  8  Jurist,  1081). 

The  circumstance  of  part  of  the  consideration  for 
an  assignment  being  a  past  unsecured  debt,  or,  at 
least  in  some  cases,  that  the  deed  gives  the  creditor 
a  right  to  seize  future  acquired  property  in  such  a 
manner  that  the  trader  may  be  prevented  thereby  from 
deriving  benefit  from  the  advance,  will  operate  against 
the  assignment.  Thus,  where  a  trader,  in  considera- 
tion of  apart  debt  of  .£240,  and  a  present  advance  of 
.£200,  conveyed  by  deed,  substantially  the  whole  of 
his  property,  giving  the  transferee  a  right  to  seize  and 
take  all  future  acquired  property,  even  though  it 
should  be  purchased  with  the  money  which  was 
alleged  to  be  the  consideration  for  the  tranfer ;  it  was 
held  that,  inasmuch  as  the  trader  got  no  equivalent  for 
any  part  of  the  stock  transferred,  and  such  transfer 
necessarily  defeated  and  delayed  his  creditors,  though 
without  mud  in  fact,  it  constituted  an  act  of  bank- 
ruptcy within  the  meaning  of  the  above  67th  sec.  of 
the  Consolidation  Act,  1849  (Graham  v.  Chapman, 
12  Com.  Ben.  Rep.  85 ;  S.  C,  21  Law  Jour.  N.  S. 
C.  P.,  173).  This  case  was  relied  on  in  the  subsequent 
case  of  Hutton  v.  Critwell  (17  Jur.  393;  S.  C.  1 
Ellis  and  Blackb.  13;  22  Law  Jour.  N.  S.,  Q,  B.  98), 
and  Lord  Campbell  said  that  C.  J.  Jervis,  in  Graham 
v.  Chapman,  relied  on  the  recital  that  the  deed  was 
given  not  only  for  a  further  advance,  but  also  for  an 
old  unsecured  debt,  as  being;  the  chief  foundation  for 
his  judgment.  No  doubt  he  further  remarked  upon 
the  power  to  take  after-acquired  property,  which  there 
might  have  prevented  the  trader  from  deriving  any 
benefit  whatever  from  the  further  advance,  but, 
added  Lord  Campbell,  in  Hutton  v.  Critwell,  that 
cannot  apply  to  a  case  like  the  present,  where  the 
trader  did  derive  the  full  benefit  of  the  whole  sum  ad- 
vanced, by  its  being  applied  at  the  time  to  satisfy  the 
demand  of  an  importunate  creditor,  for  tbe  assignee 


of  the  property  paid  off  such  creditor,  as  will  be  i 
from  the  following  statement  of  the  case :— A  trader 
being  in  embarrassed  circumstances,  and  being  in- 
debted to  L.,  agreed  with  the  defendant,  upon  his  pay- 
ing .£200  to  L.,  in  liquidation  of  the  debt,  to  assign  all 
her  goods  and  effects  to  him  as  a  security  for  the  re- 
payment of  the  .£200.  The  deed  of  assignment 
contained  a  power  for  the  defendant  to  take  all  the 
goods  of  Y.,  which  then  were,  or  at  any  time  during 
tbe  continuance  of  the  security  might  be,  upon  the 
premises,  and  to  sell  the  same,  and  repay  himself 
the  .£200  and  interest.  There  were  covenants  to  pay 
the  .£200  by  instalments,  and  that  Y.  should  continue 
in  possession  until  default  in  payment.  Y.,  who  had 
remained  in  possession,  sold  the  goods,  and  paid  £'207 
to  defendant,  for  principal  and  interest.  Afterwards 
Y.  became  bankrupt.  In  an  action  by  her  assignees 
against  the  defendant,  to  recover  the  .£207,  the  jury 
having  found  that  the  deed  was  not  fraudulent,  nor 
executed  in  contemplation  of  bankruptcy,  it  was  held 
the  deed  was  not  an  act  of  bankruptcy,  inasmuch  as 
the  payment  of  the  .£207  by  the  defendant  to  L.  was  an 
advance  to  Y.  to  enable  her  to  carry  on  her  business, 
and  she  derived  the  full  benefit  of  the  whole  sum  ad- 
vanced (Hutton  v.  Critwell,  supra). 

It  was  by  the  6  Geo.  4,  c.  16,  for  the  first  time  an 
act  of  bankruptcy  to  make  a  fraudulent  surrender  of 
copyhold,  and  also  a  fraudulent  gift,  delivery,  or  trans- 
fer of  goods  or  chattel?,  although  such  gift,  &c,  were 
not  by  deed.  Under  stat.  1  Jac.  c.  15,  s.  2,  a  fraudu- 
lent surrender  of  copyhold  was  not  an  act  of  bank- 
ruptcy, not  being  such  a  conveyance  as  would  defeat 
or  delay  creditors,  not  being  liable  either  to  a  fieri 
facias  or  elegit  (exp.  Cockshott,  3  Brown's  Chan.  Cas. 
502).  But  now  by  atat  1  &  2  Vict.  c.  110,  s.  11,  for 
giving  judgment  creditors  more  effectual  remedies 
against  the  real  and  personal  estate  of  their  debtors, 
the  sheriff  is  empowered  to  deliver  execution  of  al 
lands,  &c,  including  lands  and  hereditaments  of  copy- 
hold, or  customary  tenure,  either  of  the  debtor,  or  of 
any  person  who  holds  in  trust  for  the  debtor ;  besides 
which  it  is  expressly  mentioned  in  the  consolidation 
statute  to  be  an  act  of  bankruptcy  to  make  a  fraudu- 
lent surrender  of  copyholds.  Transactions  by  deliver- 
ing goods  or  making  payments  frequently  take  place 
prior  to  the  bankruptcy,  and  these,  if  bond  fide,  and 
made  without  any  notice  of  a  prior  act  of  bankruptcy, 
are  valid,  if  made  prior  to  the  date  and  issuing  of  the 
fiat  or  the  filing  of  a  petition  for  adjudication ;  where 
they  are  not  bond  fide  they  are  acts  of  bankruptcy, 
and  they  may  be  impeached  by  the  assignees  as 
fraudulent  preferences,  independently  of  their  being 
acts  of  bankruptcy.  In  order  to  constitute  a  fraudu- 
lent preference,  the  transaction  on  the  part  of  the 
trader  must  be  voluntary;  for  if  it  be  upon  the 
importunity  of  a  creditor,  the  transaction  will  be  valid, 
and  it  is  in  that  case  immaterial  whether  the  trader 
had  or  had  not  an  act  of  bankruptcy  in  contemplation 
at  the  time  the  creditor  pressed  for  payment  or  se- 
curity, and  thereby  obtained  such  payment  or  se- 
curity (Hartshorn  v.  Slodden,  2  Boa.  and  Pull.  583; 
Crosby  v.  Crouch,  11  East,  261;  Van  Castell  v. 
Booker,  18  Law  Journ.,  N.  S.  Ex.  8;  Belcher  v. 
Jones,  2  Mees.  and  Wels.  258;  Green  v.  Bradford,  1 
Car.  and  Kirw.  449).  The  consideration  upon  which 
a  payment  made  to  an  importunate  creditor  of  a  debt 
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actually  due  hat  been  allowed  to  be  valid,  has  not 
been  that,  he  might  retort  to  a  suit  to  enforce  pay- 
ment, but  that  hit  demand  repels  the  presumption  that 
the  bankrupt  upon  the  eve  of  bankruptcy  made  a  dis- 
tinction among  hit  creditors,  ana  spontaneously 
favoured  one  of  them  to  the  prejudice  of  the  rest.  A 
demand  of  further  security  for  a  debt  not  due  hat  the 
tame  effect ;  and  in  neither  case  it  there  'any  fraud 
upon  the  bankrupt  laws,  on  which  ground  alone 
transactions  previous  to  bankruptcy  can  be  set  aside 
(per  Lord  Ellenborough,  in  Crosby  v.  Crouch,  2 
Campb.  166;  S.  C.  11  East,  256).  It  hat  been  de- 
cided by  the  chief  judge  in  bankruptcy  that  a  payment 
of  money  by  a  trader  to  a  creditor  by  way  of  fraudu- 
lent preference,  may  of  itself  be  "a  rift,  delivery,  or 
transfer  of  hit  goods  or  chattels"  within  the  meaning 
of  the  3rd  tec.  of  6  Geo.  4,  c.  16  (exp.  Simpson,  in 
re  Hunt,  8  Jurist,  1150;  Groom  v.  Watts,  4  Exch. 
R.  727)-  Thit,  however,  it  contrary  to  the  opinion  of 
the  late  C.  J.Tindal,in  Bevan  v.  Nunn  (9  Bing.  112), 
and  which  that  judge  has  since  deliberately  re-asserted. 
The  point  mutt,  therefore,  be  considered  as  somewhat 
doubtful.  It  certainly  hat  been  held  that  bills  of  ex- 
change are  chattels  within  the  similar  words  of  the  6 
Geo.  4,  c.  16.  It  it  not  necessary,  in  order  that  a 
payment  should  constitute  a  fraudulent  preference, 
that  the  bankrupt  should  have  intended  to  oenefit  the 
creditor  to  whonv  the  payment  is  made,  or  that  the 
creditor  should  have  derived  benefit  from  such  pay- 
ment; therefore,  where  a  bankrupt,  who,  together 
with  hit  wife,  had  joined  in  mortgaging  for  j{700  a 
turn  of  j£200  in  the  £3  per  cent,  reduced  annuities, 
settled  to  the. separate  use  of  the  wife,  with  a  power 
of  appointing  to  the  husband  for  life,  and  to  their 
children  in  remainder,  paid  off  the  creditor;  it  was 
held  that  thit  was  a  fraudulent  preference  although 
the  object  of  the  payment  was  to  redeem  the  stock 
and  benefit  the  bankrupt9!  own  family  (Marshall  v. 
Lamb,  1  Da?,  and  Meriy.  315 ;  S.  C.  5  Q.  B.  Rep. 
115;  13  Law  Journ.  N.  S.,  Q.  B.  75;  see  Brown  v. 
Kempton,  19  Law  Journ.  N.  P.  C.  169). 

Bui  of  sale  for  present  advance. — It  should  be 
stated  that  some  persons  conceive  that  a  bill  of  sale, 
though  a  conditional  one,  by  a  trader  of  the  whole  of 
his  stock  in  trade  for  a  sum  of  money  then  borrowed 
by  and  paid  to  him,  as  the  consideration  for  the  bill  of 
sale,  is  an  act  of  bankruptcy,  and  there  seems  to  be 
some  ground  for  this  view,  for  certainly  the  trader 
thereby  "  puts  his  property  into  a  different  course  of 
distribution  from  what  the  bankrupt  laws  direct," 
whieb,  as  we  have  already  seen,  Mr.  B.  Parke  considers 
to  be  test  of  an  aet  of  bankruptcy.  However,  in  the 
above  case  of  Hutton  v.  Crittwell  (17  Jur.  393 ;  1  El. 
and  Bl.  13),  Lord  Campbell  seems  to  have  considered 
the  point  as  quite  clear,  and  not  an  act  of  bankruptcy. 
His  Lordship  is  reported  to  have  said :  "  So  far,  this 
is  the  common  case  of  a  bill  of  sale  bond  fide  given 
to  secure  an  advance  made  on  the  faith  of  the  security, 
to  enable  a  trader  to  carry  on  bis  business ;  and  it  it 
well-established  law  that  such  a  bill  of  sale  is  not  an 
act  of  bankruptcy,  although  it  would  be  an  act  of 
bankruptcy  if  the  consideration  were  either  wholly  or 
partly,  for  an  antecedent  debt,  contracted  without 
security." 

Registering  bills  of  sale.— Am  we  are  speaking  of 
bills  of  sale,  we  may  as  well  remind  the  reader  of  I 


the  late  statute,  the  17  &  18  Vic;  c.  36,  which  will  be 
found  stated,  an/2  p.  136.  It  does  not,  however,  in 
any  manner  affect  the  question  of  act  of  bankruptcy 
or  not,  nor  does  it,  notwithstanding  the  opinion  of 
some  persons  to  the  contrary,  give  on  registration  any 
further  validity  to  an  assignment  than  it  had  before 
the  act. 

Every  such  trader  doing,  suffering,  procuring,  eve- 
cuting,  permitting,  making,  or  causing  to  be  made,  any 
of  the  acts,  deeds,  or  matters  aforesaid,  with  intent  to 
defeat  or  delay  his  creditors,  shall  be  deemed  to  have 
committed  an  aet  of  bankruptcy. — So  that  every  act  of 
bankruptcy,  hereinbefore  described,  consists,  first,  of 
the  act  itself ;  and,  secondly,  of  the  intention  with 
which  it  was  committed  (5  Jur.  823).  Of  the  acta 
themselves  we  have  already  treated  :  and,  incidentally, 
we  have  noticed  some  cases  on  the  intention  with 
which  they  must  be  committed,  in  order  to  render 
them  acts  of  bankruptcy,  and  we  shall  now  thei*  ibre 
merely  mention  some  general  doctrines.  We  may  first 
observe,  that  if  the  intention  to  defeat  or  delay  the 
creditors  actually  existed  at  the  time  the  act  was  com- 
mitted, it  is  little  matter  whether  a  creditor  was  there- 
by defeated  or  delayed  or  not.  It  is  the  intent,  and 
not  the  delay,  tbat  is  material  (Robertson  v.  Liddle, 
9  East,  487;  Williams  v.  Nnnn.  1  Taunt.  270;  Har- 
vey v.  Ramsbottom,  1  Barn,  and  Cres.  55 ;  5  Jur. 
824).  The  intent  can  be  evidenced  only  by  the 
trader's  acta  or  admissions.  If  a  man  admit  that  he 
committed  the  act  with  the  intent  of  defeating  or  de- 
laying his  creditors  in  the  recovery  of  their  debts,  it  is 
almost  conclusive  evidence  of  it,  and  can  scarcely  be 
explained  away,  even  though  the  admission  be  con- 
temporaneous with  the  act  done,  if  there  are  connecting 
circumstances  (Rawson  v.  Hay,  2  Bing.  99 ;  Roach  v. 
Gt.  West.  Railway  Co.,  1  Q.  B.  Rep.  51;  S.  C.  5 
Jur.  823 ;  Ridley  v.  Gyde,  9  Bing.  349) ;  anything 
said  or  written  by  the  bankrupt  before  his  bankruptcy, 
tending  to  show  the  intent  of  an  act  equivocal  in  itself, 
is  admissible  (Smith  v.  Cramer,  1  Scott,  541 ;  Scott 
v.  Thomas  ,  6  Car.  and  Pay.  611)..  A  letter  from  a 
trader  stating  that  he  was  absent  to  avoid  writs  that 
were  out  against  him,  need  not  be  supported  by  evi- 
dence aliunde,  of  the  existence  of  such  writs  (Roach 
v.  Gt.  West.  Railw.  Co.,  1  Q.  B.  Rep.  51.)  So,  if  the 
act  be  accompanied  by  circumstance  from  which  the 
intent  may  fairly  be  presumed,  it  will  be  sufficient ; 
and  where  a  trader  wrote  to  his  son  at  his  manufactory 
that  he  was  unable  to  meet  his  engagements  with  his 
creditors,  and  requested  to  be  denied  to  any  that  might 
call,  and  shortly  after  left  the  house,  and  was  absent 
from  his  home  and  place  of  business  the  whole  of  that 
and  the  next  day,  and  such  absence  unaccounted  for; 
this  was  held  to  be  an  act  of  bankruptcy  (Johnston  v. 
Woolf,  2  Scott,  372.)  If  a  creditor  be  in  fact  delayed 
by  the  act,  this  of  itself  is  no  evidence  of  the  trader's 
intension  in  committing  it  (exp.  Osborne,  2  Ves.  and 
B.  177;  Fowler  v.  Paget,  7  Term.  Rep.  509),  but  if 
the  necessary  consequence  of  the  act  be,  that  his  cre- 
ditors must  be  defeated  or  delayed,  this  is  presumptive 
evidence  of  his  intention  to  defeat  or  delay  them,  even 
although  it  appear  thatlie  had  other  ostensible  reasons 
for  it  (Ramsbottom  v.  Lewis,  1  Camp.  279;  exp.  Kil- 
ner,  2  Deacon,  325.  See  exp.  Birch,  2  Mont.  D.  and 
De  G.  659).  But,  even  where  such  a  presumption  is 
raised  by  circumstances  attending  the  act,  it  may  never- 


196 


THE  LAW  CHRONICLE. 


theless  be  rebutted  by  evidence  showing  that  the 
trader  did  not  at  the  time  entertain  the  intention  im- 
puted to  him.  At,  for  instance,  if  he  prove  that,  upon 
departing  the  realm,  he  left  a  partner  behind  him  in 
England  (Ramsbottom  v.  Lewis,  1  Campb.  272),  or, 
that  his  presence  abroad  was  absolutely  necessary,  in 
order  to  look  after  bis  concerns  there  (exp.  Mutrie  v. 
5  Ves.  574) ;  or,  that  previous  to  his  departure,  he 
made  arrangements  that  the  interests  of  his  cre- 
ditors should  be  attended  to  during  his  absence,  or 
that  he  advertised  in  the  public  papers  that  he  was 
going,  that  his  ship  would  sail  within  the  month,  and 
that  be. would  take  charge  of  shipments  (ezp.  Osborne, 
2  Yes.  and  fi.  177*)  And  the  act  must  be  done  with 
intent  to  defeat  or  delay  creditor*;  for  if  done  to 
avoid  performing  a  mere  duty,  as  to  avoid  an  arrest 
upon  an  excommunicato  capiendo  or  the  service  of  pro- 
cess to  enforce  a.  decree  in  Chancery  (unless  a  decree 
for  the  payment  of  money),  or  to  avoid  an  attachment 
upon  an  award  for  not  delivering  goods  pursuant 
thereto  (Com.  Dig.  "  Bankrupt,"  C. ;  1  Atk.  19G),  it 
will  not  of  itself  constitute  an  act  of  bankruptcy,  unless 
accompanied  by  circumstances  from  which  also  an  in- 
tent to  defeat  or  delay  creditors  may  fairly  be  pre- 
sumed. And  a  debtor  may  at  any  time  openly  prefer 
one  creditor,  and  defeat  other  creditors,  even  though 
they  may  have  commenced  actions  against  him  (Wood 
▼.  Dixie,  7  Qu.  Ben.  Rep.  892 ;  Doe  v.  Ball,  11  Mees. 
and  Wels.  631). 

Conveyance  by  a  trader  of  all  his  property  for  bene- 
fit  of  creditor*. — There  is  a  special  provision  in  the 
Consolidation  Act,  1849,  for  the  case  of  an  assignment 
by  a  trader  of  all  his  property  for  the  benefit  of  cre- 
ditors, similar,  indeed,  to  one  in  the  6  Geo.  4,  c.  16,  ex- 
cept that  three  months  is  substituted  for  six  months. 
The  provision  alluded  to  is  in  the  68th  sec.  of  the 
Consolidation  Act.  It  enacts  that  if  any  such  trader 
shall  execute  any  conveyance,  or  assignment  by  deed 
of  all  his  estate  and  effects  to  a  trustee  or  trustees  for 
the  benefit  of  all  the  creditors  of  such  trader,  the  exe- 
cution of  such  deed  shall  not  be  deemed  an  act  of 
bankruptcy,  unless  a  petition  for  adjudication  of  bank- 
ruptcy be  filed  within  three  months  from  the 
execution  thereof,  provided  such  deed  shall  be 
executed  by  every  such  trustee  within  fifteen  days 
after  the  execution  thereof  by  the  trader,  and  the  exe- 
cution by  the  trader,  and  by  every  such  trustee,  be  at- 
tested by  an  attorney  or  solicitor,  and  notice  thereof 
be  given  within  one  month  after  the  execution  thereof 
by  such  trader,  in  case  such  trader  reside  in  London, 
or  within  forty  miles  thereof,  in  the  London  Gazette, 
and  also  in  two  London  daily  newspapers,  and  in  case 
such  trader  does  not  reside  within  forty  miles  of  Lon- 
don, then  in  the  London  Gazette,  and  in  one  London 
daily  newspaper,  and  one  provincial  newspaper,  pub- 
lished near  to  such  trader's  residence ;  and  such  notice 
shall  contain  the  date  and  execution  of  such  deed,  and 
the  name  and  place  of  abode  respectively,  of  every 
such  trustee,  and  attorney,  or  solicitor.  An  assign- 
ment for  the  benefit  of  all  creditors  would,  but  for 
this  section,  be  in  every  case  an  act  of  bankruptcy, 
although  not  available  by  any  creditor,  party  to,  privy, 
or  acting  under  such  deed,  on  the  ground  that  it  is 
defeating  the  creditors  of  their  rights,  under  the  sta- 
tutes of  bankruptcy  to  an  administration  according  to 
such  statutes,  and  necessarily  preventing  the  trader 


from  carrying  on  his  trade  (Jackson  v.  Thompson,  2 
Q.  B.  Rep.  887;  Siebert  v.  Spooner,  1  Mees.  and  W. 
714).  The  compliance  with  the  requisites  of  this 
section  will,  in  default  of  a  petition  for  adjudication 
within  three  months,  render  such  assignment  valid  aa 
to  all  creditors.  As  to -measuring  the  distances,  see  Reg. 
v.  Saffron  Walden,  (9  Qu.  Ben.  Rep.  76  >  S.  C.  15  Law 
Journ.  N.  S.,  N.  C.  115),  which  seems  to  require  that 
these  words  should  be  construed,  forty  miles  as  the 
crow  flies  from  the  boundary  to  the  residence. 

Lying  in  prison  and  escaping  out  of  prison. — The 
Consolidation  Act,  1849,  contains  provisions  for  the 
case  of  a  trader  lying  in  prison  for  twenty-one  days, 
or  escaping  out  of  prison.  There  were  similar  pro- 
visions in  the  6  Geo.  4,  c,  16,  s.  5.  The  provisions  of 
the  new  act  are  in  sec  69,  which  enacts  that  any  such 
trader,  having  been  arrested  or  committed  to  prison 
for  debt,  or  on  any  attachment  for  non-payment  of 
money,  shall  upon  such  or  any  other  arrest  or 
commitment  for  debt,  or  non-payment  of  money, 
or  upon  any  detention  for  debt,  lie  in  prison  for 
twenty-one  days,  or,  having  been  arrested  or  com- 
mitted to  prison  for  any  other  cause,  shall  lie  in  prison 
for  twenty-one  days  after  any  detainer  for  debt  lodged 
against  him,  and  not  discharged,  every  such  trader 
shall  thereby  be  deemed  to  have  committed  an  act  of 
bankruptcy ;  or  if  any  such  trader,  having  been  ar- 
rested, committed,  or  detained  for  debt,  shall  escape 
out  of  prison,  or  custody,  every  such  trader  shall  be 
deemed  to  have  thereby  committed  an  act  of  bank- 
ruptcy from  the  time  of  such  arrest,  commitment,  or 
detention. 

Lie  in  prison  twenty-one  days. — With  respect  to 
this  part  of  the  section,  we  may  observe  that  the  abo- 
lition of  arrest  on  mesne  process,  except  where  the 
defendant  is  about  to  leave  the  kingdom  (1  &  2  Vic 
c.  1 10),  and  the  taking  away  of  executions  against  the 
person  where  the  debt,  without  costs,  does  not  exceed 
.£20,  have  considerably  affected  the  recurrence  of  the 
above  acts  of  bankruptcy,  but  in  their  place  (as  we 
shall  presently  see)  other  acts  of  bankruptcy  have 
been  created  by  non-payment,  &c.,  of  debts  after  de- 
mand of  payment,  &c.  The  day  on  which  the  arrest 
is  made  was  formerly  held  to  be  included  in  the  rec- 
koning (Glassington  v.  Rawlins,  3  East,  407;  3 
Starkie,  73 ;  Higgins  v.  McAdam,  3  You.  and  Jerv.), 
but  under  the  interpretation  clause  of  the  new  act 
(ante  pp.  40,  41),  it  should  seem  that  the  first  day 
will  be  reckoned  exclusive,  and  the  last  inclusive.  If 
there  is  not  a  continuing  imprisonment  from  the  time 
of  the  arrest,  then  the  intention  of  the  legislature  ap- 
pears to  have  been  that  the  time  should  run  only  from 
the  time  of  the  party's  going  to  prison,  and  not  from 
the  arrest  (per  Lord  Ellenborough,  in  Barnard  v.  Pal- 
mer, 1  Campb.  N.  P.  C.  509,  which  was  on  21  Jac. 
c.  19).  Therefore,  if  a  man  be  arrested  and  bailed 
out  before  the  expiration  of  twenty-one  days,  and 
afterwards  render  in  discharge  of  his  bail,  and  remain 
in  custody  twenty-one  days  or  upwards,  this  act  of 
bankruptcy  consists  entirely  of  the  imprisonment  sub- 
sequent to  the  render,  and  the  time  begins  to  run 
from  the  day  of  the  render,  and  not  on  that  of  the 
original  arrest  {exp.  Dufresne,  1  Ves.  and  Beam.  51 ; 
Barnard  v.  Palmer,  I  Campb.  509).  Although  the 
trader  is,  duriug  the  twenty-one  days,  in  a  progressive 
course  of  committing  an  act  of  bankruptcy  (Gordon 
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v.  Wilkinson,  8  Term  Rep.  507),  yet  the  act  of  bank- 
ruptcy ii  not  complete  until  the  expiration  of  the 
twenty-one  days,  and  consequently  a  petition  for  ad- 
judication cannot  regularly  be  presented  until  that 
time,  for  in  order  to  present  it  there  must  be  an  affi- 
davit that  the  party  has  committed  an  act  of  bank- 
ruptcy. The  property  of  the  bankrupt  vests  in  the 
assignees  by  relation,  either  from  the  time  of  the  ar- 
rest (King  y.  Leith,  2  Term  Rep.  141 ;  Moser  v. 
Newman,  6  Bing.  556  ;  Higgins  y.  McAdam,  3  You. 
and  Jcrv.  1),  or  the  going  to  prison,  as  the  case  may 
be.  A  sheriff's  officer  haying  arrested  a  defendant, 
(who  was  dangerously  ill)  on  mesne  process  in  his  own 
house,  left  him  there  in  the  custody  of  a  follower,  not 
named  in  the  warrant,  until  he  was  recovered ;  it  was 
holden  (Stevens  v.  Jackson,  4  Campb.  164 ;  6  Taunt. 
160),  that  this  was  such  a  legal  custody,  that  if  the 
imprisonment,  of  which  this  was  a  part,  were  con- 
tinued for  two  months  (now  twenty-one  days),  it 
would  constitute,  an  act  of  bankruptcy.  A  penalty 
due  to  the  Crown  for  smuggling  is  a  debt  within  this 
statute  (Cobb  v.  Symonds,  5  Barn,  and  Aid.  516; 

5.  C.  Dowl.  and  Ryl.  111).  The  debt  must  be 
a  legal  debt,  and  it  is  said  that  going  to  prison 
upon  an  arrest  at  the  suit  of  an  executor,  before 
probate,  is  not  an  act  of  bankruptcy  (3  Levinz, 
439;  Cooke  113,  sed  qumre).  The  trading  must 
be  before  the  imprisonment,  (ezp.  Lynch,  Mont. 
453). 

Or  having  been^arrested,  shall  escape  out  of  custody. 
—This  must  be  an  escape  in  fact,  and  not  merely  one 
in  the  eye  of  the  law :  thus  A.  having  been  arrested 
for  debt  in  Kent,  on  the  31st  of  March  was,  on  the 
6th  of  May  following,  brought  up  by  a  habeas  corpus, 
in  order  to  be  turned  over ;  on  the  road  to  the  judges' 
chambers,  A.  was  permitted  to  call  at  a  house  in  the 
city  of  London,  and  was  carried  thence  to  a  judge's 
chamber  to  be  bailed,  and  accordingly  was  bailed,  out 
instantly  there  surrendered  by  his  bail  in  discharge  of 
themselves,  and  thereupon  committed  to  the  King's 
Bench  prison,  where  he  lay  above  two  months.  It 
was  adjudged  that  this  passing  through  another 
county,  by  the  permission  of  the  sheriff,*  was  not  an 
escape  within  the  meaning  of  this  act  (Rose  v.  Green, 
1  Bur.  437). 

Filing  a  declaration  of  insolvency, — There  is  a  pro- 
vision in  the  Consolidation  Act  (sec.  70),  making  the 
filing  of  a  declaration  of  insolvency  with  the  secretary 
of  bankrupts  an  act  of  bankruptcy.  There  was  a 
somewhat  similar  provision  in  the  6  Geo.  4,  c.  16,  s. 

6,  and  6  &  6  Vic.  c.  122,  s.  2.  Sec.  70  enacts  that 
if  any  such  trader  shall  file  in  the  office  of  the  Lord 
Chancellor's  secretary  of  bankrupts  (now  in  the 
office  of  the  registrar  for  the  district,  ante,  pp.  152, 
153),  a  declaration  in  writing,  in  the  form  contained 
in  schedule  D.  to  this  act  annexed,  signed  by  such 
trader,  and  attested  by  an  attorney  or  solicitor,  that 
he  is  unable  to  meet  his  engagements,  every  such 
trader  shall  be  deemed  thereby  to  have  committed  an 
act  of  bankruptcy  at  the  time  of  filing  such  declara- 
tion, provided  a  petition  for  adjudication  of  bank- 
ruptcy shall  be  filed  by  or  against  such  trader  within 
two  months  from  the  filing  of  such  declaration.  The 
schedule  referred  to  in  the  above  section,  being  D.,  is 
aa  follows  s— 


The  Bankrupt  Law  Consolidation  Act,  1849. 
Declaration  of  Insolvency  by  Trader. 

I  the  undersigned  E.  F.  of  do 

hereby  declare,  That  I  am  unable  to  *neet  my  Engage* 
ments  with  my  Creditors.  Dated  at  the  Hour  of 
o'clock  [in  the  Forenoon,  or  at  Noon,  or  in  the  After- 
noon, as  the  case  may  be],  this         day  of         in  the 
Year  of  our  Lord 

Witness,  (Signed)        E.  P. 

G.  H„  Attorney  of  the  Court  of 

Where  a  trader,  at  the  suggestion  of  his  creditors, 
signed  a  declaration  of  insolvency,  upon  the  alleged 
understanding  that  it  should  not  be  made  use  of  or 
inserted  in  the  Gazette,  unless  it  afterwards  became 
necessary  to  do  so,  it  was  held,  in  the  absence  of  evi- 
dence of  bad  faith,  that  the  discretion  as  to  its  inser- 
tion rested  with  the  creditors  (ezp.  Rowe,  1  Mont, 
and  Chit.  334).  Still,  the  filing  of  the  declaration 
must  be  the  act  of  the  trader ;  so  that,  where  after 
the  declaration  had  been  signed,  the  trader  arranged 
with  his  principal  creditors,  but  one  creditor  filed  it 
without  his  knowledge  or  sanction,  the  adjudication 
was  set  aside  (ezp.  Johnstoi  e,  75  Jur.  739).  Under 
the  6  Geo.  4,  c.  16.  s.  6,  an  advertisement  in  the 
Gazette  was  requisite,  and  until  that  had  been  done 
no  act  of  bankruptcy  was  committed.  Under  that 
act  the  filing  and  advertising  were  both  essential  con- 
ditions precedent  (Green  v.  Laurie,  1  Ezch.  Rep.  335 ; 
S.  C.  17  Law  Journ.,  N.  S.,  Ezch.  61,  11  Jur.  997). 
But  this  was  not  so  under  the  5  &  6  Vict.  c.  122,  s. 
22 ;  and  it  has  been  held  that  the  filing  a  declaration 
of  insolvency  under  that  act  is  a  complete  act  of  bank- 
ruptcy (Ibid.;  Follett  v.  Hoppe,  11  Jur.  974).  If  no 
commission  be  sued  out  within  the  two  months,  then 
in  no  sense  can  the  trader  filing  it  be  deemed  to  have 
been  a  bankrupt  (see  the  Great  Northern,  10  Jur. 
1041).  But  the  filing  of  the  declaration,  followed  by 
an  adjudication  within  two  months,  would  be  an  act 
of  bankruptcy  to  support  an  adjudication  jubsequent 
to  that  period,  on  annulling  the  former  adjudication 
(ezp.  Hunt,  3  De  Gez  and  Sm.  572).  There  was  a 
provision  in  the  6  Geo.  4,  c.  16,  s.  6,  preventing  a  fiat 
issuing  within  four  or  eight  days  after  the  filing  of  the 
adjudication.  The  declaration  must  be  on  a  2s.  6d. 
stamp,  and  must  be  filed  in  London  with  the  chief 
registrar,  and  in  the  country  with  the  registrar  of  the 
court  within  the  district  whereof  the  trader  filing  the 
declaration  has  resided  or  carried  on  business  for  six 
calendar  months  nezt  preceding  the  time  of  the  filing 
thereof  (17  &  18  Vic.  c.  119,  s.  16,  stated  anti,  pp. 
152,  153). 

Compounding  with  petitioning  creditor. — Another 
act  of  bankruptcy  is  paying  money  or  giving  security, 
&c.t  to  tbe  petitioning  creditor  for  his  own  benefit. 
There  was  a  somewhat  similar  provision  in  the  6  Geo. 
4,  c.  16,  s.  8.  The  section  of  the  new  act  is  the  71st, 
and  it  enacts  that  if  any  such  trader,  after  the  issuing 
of  any  fiat  or  filing  of  any  petition  for  adjudication  of 
bankruptcy  against  him,  shall  pay  money  to  the  peti- 
tioning creditor,  or  give  or  deliver  to  such  petitioning 
creditor  any  satisfaction  or  security  for  his  debt  or  for 
any  part  thereof,  whereby  such  petitioning  creditor 
may  receive  more  in  the  pound  in  respect  or  his  debt 
than  the  other  creditors,  such  payment,  gift,  delivery, 
satisfaction,  or  security  shall  be  an  act  of  bankruptcy ; 
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and  if  adjudication  of  bankruptcy  shall  have  been 
made  under  such  fiat  or  petition,  the  court  may  either 
declare  such  adjudication  to  be  valid,  and  direct  the 
same  to  be  proceeded  in,  or  may  order  it  to  be  an- 
nulled, and  a  petition  or  new  petition  for  adjudication 
may  be  filed,  and  such  petition  or  new  petition  may 
be  supported  either  by  proof  of  such  last  mentioned 
or  any  other  act  of  bankruptcy.  The  8th  sec.  of  6 
Geo.  4,  went  on  to  declare  that  the  petitioning  creditor 
in  such  a  case  should  forfeit  his  whole  debt,  and  repay, 
&c.  the  money  or  the  value  for  the  benefit  of  the  cre- 
ditors.. And  there  is  the  same  provision  in  sec.  268 
of  the  Consolidation  Act.  The  words  "other  cre- 
ditors'9 mean  the  creditors  entitled  to  receive  dividends 
under  the  particular  bankruptcy,  and  the  property,  the 
payment,  gift,  or  delivery  of  which  is  hereby  declared 
to  be  an  act  of  bankruptcy,  is  property  distributable 
under  the  particular  fiat,  and,  therefore,  the  section 
would  not  embrace  the  payment  by  a  firm  of  a  joint 
debt,  only  one  or  more  members  of  the  firm  having 
been  made  bankrupt  (exp.  Smith, 3  Mont.  D.  and  D.  1 44). 

Judgment  creditors-Notice  to  trader  to  pay,  fyc— 
In  the  Consolidation  Act,  1849,  there  is  a  provision 
(s.  72)  for  making  an  act  of  bankruptcy,  where  a 
trader  does  not  pay,  &c,  a  judgment  debt  within 
seven  days  after  personal  service  of  a  demand 'for  im- 
mediate payment.  This  is  similar  to  5  &  6  Vict.  c. 
122,  s.  20,  except  that  the  time  is  shortened  to  seven 
days.  Sec.  72  enacts  that  if  any  plaintiff  shall  recover 
judgment  in  any  action  personal  for  the  recovery  of 
any  debt  or  money  demand,  in  any  of  her  Majesty's 
courts  of  record,  against  any  such  traders,  and  shall 
be  in  a  situation  to  sue  out  execution  upon  such  judg- 
ment, and  there  be  nothing  due  from  such  plaintiff  by 
way  of  set-off  against  such  judgment,  and  such 
trader  shall  not,  within  seven  days  after  notice  in 
writing  personally  served  upon  such  trader,  requiring 
immediate  payment  of  such  judgment  debt,  pay,  se- 
cure, or  compound  for  the  same  to  the  satisfaction  of 
sueh  plaintiff,  every  such  trader  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy  on  the  eighth 
day  after  service  of  such  notice :  provided  always,  that 
if  such  execution  shall  in  the  meantime  be  suspended 
or  restrained  by  any  rule,  order,  or  proceeding  of  any 
court  of  justice  having  jurisdictiou  in  that  behalf,  no 
further  proceeding  shall  be  had  on  such  notice,  but 
that  it  shall  be  lawful,  nevertheless,  for  such  plaintiff, 
when  he  shall  again  be  in  a  situation  to  sue  out  execu- 
tion on  such  judgment,  to  proceed  again  by  notice  in 
manner  aforesaid. 

The  use  of  the  word  "plaintiff"  seems  to  limit  this 
section  to  judgments  for  the  plaintiff  in  an  action, 
and  not  to  include  judgments  for  costs,  or  rules  having 
the  effect  of  judgments,  under  1  &  2  Vict.  c.  110  (see 
Doe  d.  Smith  v.  Roe,  18  Law  Journ.,  N.  S.,  Q.  B. 
89;  Newton  v.  Lord  Albert  Conyngham,  17  Id.  288, 
290,  C.  P.).  Where  the  execution  has  been  suspended 
by  the  court,  the  notice  must  be  given  afresh,  the  sus- 
pension of  the  proceedings  operating  by  the  express 
language  of  the  enactment  to  put  an  end  to  the 
running  of  the  seven  days,  and  not  merely  as  a  suspen- 
sion of  it,  as  ordinary  rules  to  stay  proceedings  in 
actions  at  common,  law.  There  is  a  similar  clause 
in  7  &  8  Vict.  c.  Hi,  as  to  joint  stock  companies. 

Order  of  court  of  equity— Notice  to  trader  to  pay, 
5*c— Sec.  73  of  the  Consolidation  Act,  1849,  makes 


the  disobeying  any  order  of  a  court  of  equity,  or  in 
any  matter  of  bankruptcy,  or  lunacy,  for  seven  days 
after  service  of  a  peremptory  order  for  payment  on  a 
certain  day,  an  act  of  bankruptcy.  This  is  similar  to 
5  &  6  Vic.  c.  122,  s.  21,  except  that  the  time  is  short- 
ened to  seven  days.  These  days  are,  by  the  interpre- 
tation clause,  to  be  reckoned  exclusive  of  the  first, 
and  inclusive  of  the  last  day.  Sec.  73  enacts,  that  if 
any  decree  or  order  shall  be  pronounced  in  any  cause 
depending  in  any  court  of  equity,  or  any  order  shall 
be  made  in  any  matter  of  bankruptcy  or  lunacy,  against 
any  such  trader,  ordering  such  trader  to  pay  any  sum 
of  money,  and  such  trader  shall  disobey  such  decree 
or  order,  the  same  having  been  duly  served  upon  him, 
the  person  entitled  to  receive  such  sum  under  such 
decree  or  order,  or  interested  in  enforcing  the  payment 
thereof  pursuant  thereto,  may  apply  to  the  court  by 
which  the  same  shall  have  been  pronounced  to  fix  a 
peremptory  day  for  the  payment  of  such  money,  which 
shall  accordingly  be  fixed  by  an  order  for  that  purpose; 
and  if  such  trader,  being  personally  served  with  such 
last-mentioned  order  seven  days  before  the  day  therein 
appointed  for  payment  of  such  money  shall  neglect  to 

Eay  the  same,  every  such  trader  shall  be  deemed  to 
ave  committed  an  act  of  bankruptcy  on  the  eighth 
day  after  the  service  of  such  order. 

There  is  a  similar  clause  as  to  joint-stock  companies 
in  the  7  &  8  Vic.  c.  Ill,  s.  6.  The  above  73rd  section 
does  not  appear  to  apply  to  the  case  of  an  order  for 
payment  of  a  sum  of  money  on  a  petition  in  Chancery 
not  in  any  cause ;  the  words  of  the  section  are,  "  any 
decree  or  order  in  any  cause  depending"  dfc. 

Piling  petition  in  Insolvent  Debtors9  Court  in  England 
for  discharge.— Bv  sec.  74  of  the  Consolidation  Act, 
1849,  the  filing  of  a  petition  by  a  prisoner  in  the  In- 
solvent Debtors'  Court  in  England,  may  be  proceeded 
on  as  an  act  of  bankruptcy  before  the  time  advertised 
for  such  prisoner  being  Drought  up,  or  within  two 
months  or  the  vesting  order  in  that  court;  and  in 
such  case,  the  petition  for  adjudication  in  bankruptcy 
will  divest  the  estate  out  of  the  insolvency  provisional 
assignee.  This  is  somewhat  similar  to  sec.  o9  of  I  &2 
Vic.  c.  110.  Sec.  74  enacts,  that  the  filing  of  a  peti- 
tion in  the  court  for  the  relief  of  insolvent  debtors  in 
England,  by  any  such  trader  who  shall  be  in  actual 
custody  for  his  discharge  from  custody,  and  who  shall 
apply  by  petition  to  such  court  for  his  discharge  from 
custody,  according  to  the  laws  for  the  relief  of  insol- 
vent debtors  in  England,  shall  be  deemed  to  be  an  act 
of  bankruptcy  from  the  time  of  filing  such  petition  ; 
and  any  petition  for  adjudication  of  oankruptcy  filed 
against  such  trader,  and  under  which  he  shall  be  ad- 
judged bankrupt,  before  the  time  appointed  by  the 
said  court  for  the  relief  of  insolvent  debtors,  and  ad- 
vertised in  the  London  Gazette,  for  such  prisoner  to 
be  brought  up  to  be  dealt  with  according  to  the  lawa 
for  relief  of  insolvent  debtors  in  England,  or  at  any 
time  within  two  months  from  the  time  of  making  any 
order  vesting  the  estate  and  effects  of  any  such  pri- 
soner in  the  provisional  assignee  of  such  court,  whe- 
ther upon  the  petition  of  such  prisoner  or  the  petition 
of  a  creditor,  snail  have  the  effect  .of  divesting  the  real 
and  personal  estate  and  effects  of  such  person  out  of 
the  provisional  assignee:  provided  always,  that  the 
filing  of  such  petition  shall  not  be  deemed  an  act  of 
bankruptcy,  unless  such  trader  be  adjudged  bankrupt 
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before  the  time  so  advertised  ai  aforesaid,  or  within 
such  two  months  as  aforesaid. 

The  39th  and  40th  sections  of  the  1  &  2  Vic.  c.  1 10, 
will  operate  in  case  of  such  insolvent  becoming  bank- 
rapt  The  proviso  in  sec.  39  is,  "  thst  every  such 
order  as  aforesaid  shall  be  good  and  valid,  notwith- 
standing any  fiat  in  bankruptcy,  under  which  such 
person  shall  be  declared  bankrupt,  after  the  time  so 
advertised,  as  aforesaid,  and  after  the  expiration  of 
such  two  calendar  months  as  aforesaid.  And  sec.  40 
enacts,  "  that  where  the  orders  vesting  the  estate  and 
effects  of  any  such  prisoner,  in  the  provisional  assignee 
of  the  said  court,  in  pursuance  of  the  provisions  -of 
this  act,  shall  be  or  become  void  by  reason  of  such 
prisoner  being  declared  bankrupt  within  such  period, 
as  above  mentioned,  or  being  an  uncertificated  bank- 
rupt at  the  time  of  such  order,  the  said  order  shall, 
nevertheless,  together  with  the  petition  of  such  pri- 
soner, if  any,  remain  of  record  in  the  said  court,  and 
the  said  court  shall  and  may  require  such  prisoner  to 
file  his  schedule,  and  shall  and  may  cause  such  pri- 
soner to  be  brought  up  to  be  dealt  with  according  to 
this  act,  and  all  things  to  be  done  thereupon,  or  pre- 
paratory thereto,  as  in  other  cases  according  to  this 
act,  and  the  said  court  shall  and  may  at  any  time, 
when  it  shall  seem  fit,  appoint  other  assignee  or  as- 
signees in  such  case  in  the  same  manner  as  in  other 
cases;  and  that  if  at  any  time  sfter  such  vesting  order 
shall  haev  been  made  such  prisoner  shall  obtain  his  cer- 
tificate under  any  such  fiat  in  bankruptcy,  the  rights, 
powers,  title,  ana  interest  of  the  provisional  assignee, 
and  other  assignee  or  assignees  appointed  under  this 
act,  in,  over,  and  respecting  any  property  real  or  per- 
sonal whatsoever  remaining  to  such  prisoner  after  the 
obtaining  of  such  certificate,  or  thereafter  in  any  way 
coming  to  him,  and  under  or  in  pursuance  of  the  war- 
rant of  attorney  to  be  executed  by  such  prisoner  under 
.  the  provisions  of  this  act,  shall  from  and  after  the  ob- 
taining of  such  certificate  be  the  same  as  if  the  vesting 
order  made  under  this  act  had  been  valid  at  the  time 
of  making  thereof:  provided  always  that  nothing 
herein  contained  shall  be  construed  to  affect  the  title, 
righto,  and  interests  of  the  assignees  under  any  such 
fiat  in  bankruptcy,  or  to  alter  or  diminish  the  effect  of 
any  such  certificate,  as  aforesaid,  bat  that  the  title, 
rights,  and  interests  of  such  last  mentioned  assignees, 
and  the  benefit  of  such  certificate  to  such  prisoner, 
shall  be  the  same  to  all  intents  and  purposes  as  if  this 
act  had  not  been  made.'9 


SUMMARY  OF  DECISIONS. 


CONVEYANCING  AMD   EQUITY. 

ASSETS. — Legal  or  equitable— Money  in  court — 
Proceeds  of  tale.— It  is  settled,  that  assets  actually 
realised  and  in  the  hands  of  an  executor  as  money  are 
legal  assets  (I  Story's  Eq.  Jurispr.  pi.  551).  It  has 
accordingly  been  decided,  that  moneys  arising  under  a 
will,  and  paid  by  the  executors  into  court  in  a  credi- 
tor's suit,  are  legal  assets.  The  proceeds  of  real  estate 
directed  by  the  court  to  be  sold  for  payment  of  debts, 
and  paid  by  the  purchaser  into  court:  Held,  legal 
assets.    Lohegrove  v.  Cooper,  2  Sin.  and  Gif.  271. 

COPYHOLDS.— Entail— Evidence  of  custom— 


Surrender — The  presumption  is,  that  a  surrender  will 
bar  an  estate  tail  in  copynolds,  until  a  contrary  custom 
is  shown  (see  Radford  v.  Wilson,  3  Atk.  815;  Moore 
v.  Moore,  2  Yes.  sen.  596).  Copyholds  having  been 
sold  subject  to  a  condition,  that  all  statements  and 
recitals  in  any  of  the  title  deeds  or  muniments  of 
title,  should  be  considered  as  satisfactory  evidence 
of  the  facts  stated  or  recited  ;  and  in  case  any  pur- 
chaser should  not,  within  fourteen  days  from  the 
delivery  of  the  abstract,  declare  his  dissatisfaction 
with  the  title,  and  point  out  some  valid  objection 
thereto,  the  same  should  be  considered  as  accepted ; 
the  purchaser  objected,  that  the  first  surrender  on  the 
abstract  was  by  A.,  and  J.  his  wife,  which  said  J.  it 
was  therein  stated,  "had  then  lately  been  admitted 
there  tenant  in  tail  according  to  the  custom  of  that 
manor,"  and  that  there  was  nothing  to  show  how  the 
estate  tail  had  been  barred.  Afterwards,  the  purchaser 
required  evidence  that  the  custom  of  the  manor  war- 
ranted estates  tail.  The  first  surrender  was  dated  in 
1801,  and  was  conditional  only.  In  1S15,  the  same 
parties  made  an  absolute  surrender  in  fee,  under  which 
the  possession  had  been  enjoyed  ever  since:  Held, 
that  the  recital  was  conclusive  evidence,  under  the  con- 
ditions of  sale,  of  the  fact  that  J.  had  been  admitted 
tenant  in  tail,  but  not  that  this  was  according  to  the 
custom  of  the  manor;  for  this  was  not  a  single  fact, 
but  a  deduction  from  a  series  of  facts :  but  held,  that 
this  recital,  coupled  with  the  conditional  surrender  of 
1801,  the  absolute  surrender  of  1815,  and  the  subse- 
quent possession  consistently  with  that  title,  was  suffi- 
cient evidence  (especially  since  the  case  of  Roe  v. 
Jeffery  (2  Man.  and  Selw.  92),  where  one  act  was  held 
sufficient  to  establish  a  custom),  that  the  custom  of 
the  manor  did  warrant  estates  tail.  Qoold  v.  White, 
1  Ray,  683. 

COVENANT.— Reduction  of  debt— Condition— 
Nonperformance— Relief  in  equity.— The  following 
decision  upon  the  effect  of  a  covenant  by  a  party  to 
accept  a  less  sum  than  his  full  claim,  upon  payment 
at  a  certain  day  of  a  less  sum,  is  of  some  importance, 
as  showing  the  importance  of  the  observance  of  the 
stipulation  at  the  day  mentioned,  and  that  the  circum- 
stance of  anether  party  becoming  a  surety  for  the  due 
payment  does  not  alter  the  rule,  so  as  to  make  the 
covenant  for  the  reduction  of  the  debt  absolute.  By 
a  deed  made  between  a  mortgagee,  a  mortgagor,  and 
a  third  party  as  surety,  after  reciting  that  the  mort- 
gagee had  agreed  to  accept  a  reduced  sum  in  satis- 
faction of  his  debt,  to  be  paid  and  secured  in  the 
manner  thereinafter  mentioned,  the  mortgagor  cove- 
nanted to  pay  the  reduced  sum  on  a  day  therein 
named;  and  the  mortgagor  and  his  surety  covenanted 
"in  consideration  of  the  covenant  thereinafter  con- 
tained," on  the  part  of  the  mortgagee  to  pay  interest 
on  the  reduced  principal  sum,  from  the  date  of  die 
deed  to  the  day  fixed  ior  payment  thereof,  and  in  case 
default  should  be  then  made  in  payment  thereof,  then 
to  pay  interest  from  time  to  time  on  the  said  reduced 
principal  sum,  or  so  much  thereof  as  should  then  re- 
main due.  The  mortgagee  then  covenanted,  that  if 
the  mortgagor  or  his  surety  paid  the  reduced  principal 
aum  on  the  day  thereinbefore  fixed,  "  then  and  in  such 
case"  he  would  accept  the  same  sum  and  interest 
thereon  in  satisfaction  of  his  debt,  and  "  after  such 
payment,"  would  re-assign  a  policy  of  assurance  to 
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the  mortgagor.  Default  was  made  in  payment  of  that 
reduced  principal  sum  on  the  day  named,  but  the 
surety  paid,  from  time  to  time,  various  sums  in  respect 
of  the  interest :  Held,  vhat  the  covenant  was  strictly 
conditional  on  the  payment  of  the  reduced  principal 
on  the  stipulated  day,  and  that  the  covenant  by  the 
surety  to  pay  interest,  was  in  consideration  of  the 
mortgagee's  covenant;  and,  therefore,  that  notwith- 
standing payment  of  interest,  subsequent  to  the  default 
on  the  reduced  sum,  the  mortgagee  was  entitled  to  be 
paid  the  whole  debt  due  to  him.  Ford  v.  The  Earl  of 
Chesterfield,  24  Law  Tim.  Rep.  30. 

DISCOVERY.— Jurisdiction— Discovery  in  aid  of 
action  at  law  — Injunction  until  discovery  given. — 
Though  a  party  may  now  at  law  examine  his  opponent, 
he  is  still  entitled  to  a  discovery  in  equity  in  aid  of  his 
case  at  law.  Where  the  plaintiff  in  a  bill  of  discovery 
in  aid  of  a  defence  at  law  has  a  bond  fide  case,  verified 
by  affidavit,  showing  that  information  moy  be  given 
by  the  answer,  which  may  assist  him  in  wholly  or  par- 
tially destroying  the  case  made  against  him  at  law, 
he  is  entitled  to  that  discovery  and  to  an  injunction 
until  the  discovery  is  given.  Lovell  v.  Galloway,  17 
Beav.  1. 

ECCLESIASTICAL  BENEFICE.— Judgment  cre- 
ditor— Equitable  charge — Sequestration — Notice. — A 
judgment  entered  up  in  1851  against  a  beneficed 
clergyman  for  a  debt  was  duly  registered :  Held,  that 
under  the  1  &  2  Vic.  c.  110,  s.  13,  it  was  not  a  charge 
upon  his  benefice.  Bates  v.  Brothers,  2  Eq.  Rep. 
803;  18Jur.  716. 

EXECUTORS  AND  ADMINISTRATORS.— Ua- 
bilities  of  emccutors— Right  to  be  indemnified. — Lease- 
hold property,  belonging  to  a  testator  who  was  the 
original  lessee,  having  been  directed  to  be  sold,  and 
the  proceeds  divided,  with  liberty  to  apply,  but  without 
making  any  provision  for  the  liabilities  of  the  execu- 
tors under  the  covenants  contained  in  the  leases: 
Held,  on  a  petition  by  the  executors,  presented  after 
the  sale,  that  notwithstanding  the  order  directing  the 
distribution  of  the  proceeds  of  sale,  the  executors 
were  entitled  to  be  indemnified  out  of  those  pro- 
ceeds.    Smith  v.  Smith,  2  Eq.  Rep.  727. 

FEME  COVERT.—  Wife's  equity  to  settlement 
fan**,  pp.  9,  87).— -A  married  woman  was  entitled  to 
j£60  in  court ;  but,  on  her  marriage,  she  was  indebted 
to  the  extent  of  j£100,  which  had  been  proved  under 
the  husband's  bankruptcy :  Held,  that  the  assignees 
were  entitled  to  the  whole  fund.  Bonner  v.  Bonner, 
17  Beav.  86. 

FEME  COVERT.— Equity  to  settlement— Settle- 
ment of  the  whole  of  a  fund  in  court  upon  a  married 
woman  and  her  children — Husband  insolvent — Received 
portion  of  wife's  property. — Where  a  married  woman 
was  entitled  toJt970  in  court,  standing  to  the  account 
of  her  husband  in  her  right ;  there  were  four  children 
of  the  marriage ;  the  husband  had  an  income  of  £50 
a-year,  besides  which,  he  had  received  j£  1,600  of  his 
wife's  property;  he  became  insolvent  and  she  then 
presented  a  petition,  praying  that  tbe  whole  of  the 
^970  might  be  settled  upon  her  and  her  children. 
Held,  that  after  payment  of  the  costs  of  the  petition 
it  might  be  so  settled.  Morgan  v.  Morgan,  23  Law 
Tim.  Rep.  330. 

FEME  COVERT.— Not  ward  of  court  at  time  of 
marriage—Settlement  excluding  husband.— A.  female 


infant  (who  was  not  a  ward  of  court  [see  infra  "  ward 
of  court/']  but  was  about  to  become  one),  with  a 
small  fortune,  being  persuaded  to  contract  a  marriage 
with  a  young  man  without  fortune,  who,  soon  after 
marriage,  separated  from  her;  on  a  bill  by  her  for  a 
settlement,  the  court  ordered  the  whole  to  be  settled 
on  her  and  her  children.  Layton  v.  Layton,  1  Sm. 
&  Gif.  179. 

FEME  COVERT.— Separate  Estate— Contracting 
debts — Assets  of  married  woman  dealing  as  feme  sole, 
— A  married  woman  having  a  life  estate  to  her  sepa- 
rate use  in  certain  leasehold  and  personal  property, 
with  a  general  power  of  appointment  by  will  only,  ap- 
pointed to  children :  Held,  that  in  the  administration 
of  her  estate,  a  tradesman  supplying  her  with  goods 
while  she  concealed  her  marriage,  and  dealt  with  him 
as  a  single  woman,  had  a  claim  to  be  paid  out  of  the 
appointed  fund.  Vaughan  v.  Vanderstegen  (Othwaite's 
case),  2  Drewry,  408. 

FEME  COVERT.— Paraphernalia.— Jewels  pur- 
chased  by  the  husband,  and  worn  by  the  wife,  with 
others,  belonging  to  her  husband,  become  her  para- 
phernalia in  the  absence  of  evidence  to  the  contrary ; 
but  family  jewels,  by  being  merely  worn  by  the  wife,  do 
not  become  part  of  her  paraphernalia.  Jervoisev. 
Jervoise,  23,  Law  Journ.  Chanc.  703. 

FEME  COVERT.— Wife's  equity  to  a  settlement 
— Foreigner — No  payment  to  husband  without  consent 
of  wife. — It  is  not  tbe  practice  of  courts  of  equity  to 
pay  to  a  husband  money  accruing  to  tbe  wife,  exceeding 
£200  without  formal  proof  of  the  wife's  consent.  Thus, 
on  a  motion  that  a  fund  standing  to  the  separate  ac- 
count of  a  married  woman,  a  foreigner  domiciled  abroad, 
should  be  paid  to  her  husband,  upon  affidavit  that 
there  was  no  settlement,  and  that  by  the  law  of  the 
country  where  the  parties  were  domiciled,  the  husband 
was  entitled  to  the  fund :  the  court  refused  to  make 
the  order  without  the  consent  of  the  wife,  taken  by 
commission  or  on  examination.  Schwabecher  v. 
Becker,  2  Sm.  &  Gif.,  App.  iv. 

LEGACY.— Assent— Where  executor  also  legatee. 
— The  principle  to  be  collected  from  Comyns'  Dig. 
tit.  "  Administration,  C.  7 ;  Doe  v.  Sturgeas  (7  Taunt. 
2),  and  Doe  v.  Tatchall  (3  B.  and  Adol.  675),  is  that 
where  an  executor  takes  a  partial  interest  and  not 
an  absolute,  estate  under  a  will,  he  must  do  something 
more  than  enter  in  order  to  give  assent  to  his 
legacy,  and  it  is  only  where  his  interest  is  absolute, 
that  his  entry  gives  assent  to  the  legacy.  This  doc- 
trine however,  does  not  apply  where  all  the  trusts  of 
the  will  are  for  the  executor's  benefit,  or  even  when 
tbev  are  so  with  the  exception  of  the  residue.  This 
will  explain  the  following  decision: — A  testator  de- 
vised leasehold  property  in  trust  to  sell,  and  out  of  the 
proceeds  to  pay  various  sums  to  his  executor,  and  the 
surplus,  if  any,  to  be  divided  between  his  executor 
and  other  persons.  At  his  death,  the  property  was 
only  sufficient  to  pay  the  bequests  to  the  executor, 
but  afterwards  rose  in  value.  The  executor  entered 
into  and  enjoyed  the  property  during  his  life,  and 
devised  it  by  will :  held,  sufficient  evidence  of  assent 
by  the  executor  to  the  devise  of  the  leasehold  pro- 
perty to  himself.  Fenton  v.  Clegg,  2  Com.  L.  Rep. 
1014 ;  9  Excb.  Rep.  690. 

LEGACY  DUTY.— On  income— Tenant  for  /{fe.— 
Legacy  duty  on  income  arising  from  a  residue  directed 
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to  be  laid  out  in  land,  must  be  paid  by  the  tenant  for 
life  entitled  to  such  income,  although  the  will  con- 
tained a  direction  for  payment  of  the  duty  on  all 
annuities  and  legacies  out  of  the  general  personal 
estate.  Lord  Londesborough  y.  Somerville,  23  Law 
Journ.  646;  23  Law  Tim.  Rep.  291. 

Sale  under  a  power. — The  Legacy  Duty  Acts  are 
to  be  construed  strictly,  and  in  favour  of  the  subject. 
A  will  empowered  the  trustees,  with  the  consent 
of  A.,  to  sell  the  real  estate,  and  invest  a  sufficient 
sum  to  answer  two  annuities.  The  rents  being  de- 
ficient to  pay  the  annuities,  the  court  ordered  a 
sale  out  of  the  produce,  and  £20,000  consols  were, 
purchased  to  provide  for  the  annuities.  Legacy  duty 
being  claimed  on  the  corpus  of  the  consols:  Held, 
that  the  validity  of  this  ciaim  depended  on  whether 
the  sale  bad  taken  place  under  the  general  jurisdiction 
of  this  court,  or  under  the  power  in  the  will  j  and  the 
court  having  held  the  former,  determined  that  no 
legacy  duty  was  payable.  Hobson  v.  Neale,  17  Beav. 
178. 

LESSOR  AND  LESSEE.— Covenant  to  repair.— 
Covenant  to  repair  and  amend,  with  power  of  entry 
to  inspect  the  state  of  the  premises,  does  not  include 
a  covenant  to  paint.  Darlington  v.  Hamilton,  2  Eq. 
Rep.  906. 

MORTGAGE.— Usurious  interest— Deposit  of  title 
deeds  to  secure  usurious  interest,  validated  by  sub' 
sequent    parol   agreement  to  execute  a  mortgage  to 
secure  the  advance,  with  legal  interest  only. — In  exp. 
Kensington  (2  Ves.  and  Beam.  79 ;  S.  C.  2  Rose, 
138),  where  the  question  was  whether  the  lien  on  deeds 
deposited  with  bankers  for  advances  would  continue 
after  a  change  in  the  firm  by  the  introduction  of  a 
new  partner:  Lord  Eldon  held  that  the  continuance 
of  the  possession    of  the  deeds  by  the  new  firm 
amounted  to  a  re-delivery  of  them  by  the  depositor. 
In  exp.  Nettleship,  (2  Mont.  D.  and  De  Gex,  124),  it 
was  held  that  an  agreement  in  writing   accompanying 
the  deposit  of  title  deeds,  to  secure  a  specific  sum, 
may  be  extended  as  a  security  beyond  that  sum  by  a 
subsequent  verbal  agreement.      And  in  exp.  Lloyd 
(1  Gl.  and  Jam.  389),  Sir  J.  Leach  held,  that  where 
title  deeds  are  deposited  by  way  of  security,  with  a 
verbal  agreement,  the  deposit  may  be  extended  by  a 
subsequent  verbal  agreement,  for  the  security  of  a  new 
sum,  upon  a  change  of  partners.  The  following  case  was 
decided  upon  these  authorities.  Where  title  deeds  were 
originally  deposited  to  secure  an  advance  of  money  at 
usurious  interest,  but  without  any  written  memorandum, 
and  afterwards  a  further  advance  was  made  upon  the 
promissory  note  of  the  depositor,  also  at  usurious  in- 
terest, and  it  was  subsequently  agreed  by  parol  that  a 
mortgage  should  be  executed  of  the  premises  com- 
prised in  the  deeds  for  both  debts,  with  interest  at  £5 
per  cent,  per  annum :    Held,  upon  motion  er  parte, 
the  defendant  not  appearing,  to  take  pro  confesso  a 
bill  praying  a  foreclosure,  or  sale  of  the  premises  com- 
prised in  the  deeds,  that  though  the  original  deposit 
was  void  under  the  usury  statutes,  and  the  deeds  had 
thenceforth  remained  in  the  possession  of  the  plain- 
tiff, yet  the  subsequent  parol  agreement  constituted  a 
valid  equitable  mortgage  by  deposit  to  secure  both 
debts,  just  as  if  the  deeds  had  been  returned  to  the 
defendant,  and  re-delivered  by  him  to  the  plaintiff 


upon  the  occasion  of  such  agreement  being  entered 
into.     James  v.  Bice,  18  Jur.  618. 

Notb.—  Sec,  as  to  future  transactions,  the  17  &  18 
Vic.  c.  90,  stated  ante,  p.  150. 

POWER  TO  APPOINT.— Where  not  exercised— 
Failure  of  evidence  of  intention — Express  reference  to 
power  or  property  necessary — General  words  of  ap- 
pointment  insufficient— Republication  of  will  by  codi- 
cils prior  to  January,  1838. — For  the  due  execution 
of  a  power  to  appoint,  satisfactory  evidence  must  ap- 
pear on  the  face  of  the  instrument  of  an  intention  to 
execute  it.    This  must  be  by  an  express  reference  to 
the  power,  or  to  the  property  which  is  the  subject  of 
the  power.    However,  in  some  cases  where  the  pro* 
vision  would  fail  entirely  for  want  of  any  property  on 
which  it  could  operate,  except  that  subject  to  the 
power,  and  where  the  nature  of  the  provision  justifies 
it,  the  property,  although  not  expressly  mentioned, 
has  been  held  to  be  sufficiently  indicated  to  demon- 
strate the  intention  to  execute  the  power.    But  where 
vague  and  general  words  of  reference  to  all  powers 
are  found  among  words  of  general  gift  and  bequest 
of  a  testator's  own  property,  and   are  satisfied  (as 
in  the  case  presently  stated)  by  the  existence  of 
any  power  relating  to  the  testator's  own  property, 
there  are  no  decisions  justifying  the  application  of 
such  words  to  a  special  and  limited  power  over  pro- 
perty derived  from  another  source.     In  other  words, 
where  there  is  not  in  the  alleged  appointment  any  ex- 
press reference  to  the  power,  or  to  tbe  property  which 
is  subject  to  the  power,  and  where  all  the  words  of 
the  alleged  appointment  are  satisfied  by  reference  to 
other  property  and  another  power,  no  authority  sup- 
ports the  proposition  that  there  is  a  valid  exercise  of 
the  power,  and  the  settled  principles  of  the  law  con- 
tradict it.     The  case  of  Bailey  v.  Lloyd,  (5  Ross. 
330),  which  is  explained  in  Sugden's  Powers,  has  no 
application  to  a  power  over  property  not  to  arise  from 
the  assets  of  the  appointor,  but  derived  from  another 
source,  and  where  there  is  no  reference  tokthe  limited 
and  special  form  of  distribution  over  it,  or  to  the  pro- 
perty which  is  the  subject  of  that  power.     These 
observations  will  explain  the  following  case  and  deci- 
sion :— A.  B.,  by  his  will  of  the  12th  August,  1824, 
devised  certain  estates  in  trust  for  all  and  every  the 
children  or  child  of  his  son,  S.  H.,  subject  to  such 
charges,  powers,  and  dispositions,  &c.,  and  in  such 
manner  and  form  as  S.  H.,  by  any  deed  or  writing 
properly  attested,  should  direct  and  appoint,  and  in 
default  of  appointment,  in  trust  for  all  and  every  the 
children  and  child  of  S.  H.  equally,  share  and  share 
alike.    A.  B.  died  on  the  20th  of  March,  1827.    8. 
H.,  by  will  of  the  3rd  of  June,  1826,  being  at  that 
time,  and  at  the  time  of  his  death,  in  possession  of 
considerable  property,  devised,  bequeathed,  &c.,  and 
appointed  all  his  real  estate  and  all  the  residue  of  his 
personal  estate,  and  all  such  estate,  property,  and 
effects,  in  or  to  which  he  was  in  any  way  interested, 
or  of  which  he  had  any  power  to  dispose  or  appoint, 
in -trust,  after  paying  an  annuity  to  his  wife,  and  pro- 
viding for  the    maintenance  and  education  of   his 
children,  to  distribute  the  residue  among  his  children 
as  his  wife  should  appoint;  and  in  default,  &c.,  to  dis- 
tribute it  equally  among  them.    This  will  was  repub- 
lished by  S.  H.  on  the  25th  of  April,  1829.    By  a 
codicil  of  the  17th  of  March,  1837,  S.  H.,  after 
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increasing  the  annuity  to  hii  wife,  and  giving  her  a 
power  of  disposition  over  jg60,000,  directed  that  the 
residue  should  be  divided  so  "  that  his  sons  should 
have  as  much  as,  and  one-half  more,  than  each  of  his 
.daughters,"  &c.  S.  H.  died  on  the  15th  of  October, 
1837.  leaving  bis  widow  and  three  sons  and  seven 
daughters  him  surviving.  On  bill  praying  for  a  de- 
claration that  the  power  given  to  S.  H.  had  been 
effectually  exercised  by  him,  and  that  no  daughter  of 
8.  H.  was  entitled  to  any  share  or  interest  in  the 
estates  made  subject  to  the  power  of  appointment  by 
the  will  of  A.  B.  Held,  that  the  equal  distribution 
under  the  will  of  A.  B.  could  only  be  disturbed  by  an 
appointment  which  should  afford  clear  evidence  of  8. 
H.  s  intention  to  execute  the  power ;  that  no  words 
in  the  will  of  8.  H.  importing  an  equal  distribution 
of  his  own  property  among  his  children  should  be 
strained  to  extend  to  the  property  gi? en  to  them  by 
the  will  of  A.  B.,  unless  upon  sufficient  manifestation 
of  intention ;  and,  that  as  there  had  been  no  express 
reference  by  8.  H.  to,  or  to  the  property  which  was 
the  subject  of,  the  power  of  appointment  and  dis- 
tribution given  him  ey  A.  B.,  it  had  not  been  validly 
exercised  (Hope  v.  Hope,  18  Jur.  823). 

PUBLIC  COMPANY.— Railway —Director  con- 
tracting with  company — Illegality  of  contract  in  equity 
—Pleading— Companies'  Clauses  Act,  8$9Vie.  c.  16, 
—In  the  case  of  Foster  v.  Oxford  &c.  Railway  Co. 
(13  Com.  Ben.  Rep.  200),  it  was  held,  that  a  contract 
by  a  railway  director  with  the  railway  company  had, 
at  common  law,  the  effect  of  removing  the  director 
from  his  office,  under  the  provisions  of  the  Companies* 
Clauses  Act,  the  8  &  9  Vic.  c.  16,  ss.  86,  86,  but  the 
contract  was  not  thereby  rendered  invalid.  This  dis- 
tinction, however,  will  not  hold  in  equity,  for  it  has 
been  decided  in  the  House  of  Lords,  that  a  contract 
made  by  a  director  of  a  railway  company,  or  by  a  firm 
of  which  he  is  a  member,  with  the  company,  while  he 
k  such  director,  is  bad  on  general  principles:  but 
these  principles  are  enforceable  only  in  a  court  of 
equity,  and  are  not  recognised  in  a  court  of  common 
k  *:  Hence,  though  Foster  v.  Oxford,  W.,  and  Wol- 
verhampton Railway  Company  (13  C.  B.  200),  may 
have  been  rightly  decided  in  the  Common  Pleas,  it  is 
3  authority  in  a  court  of  equity,  for  the  Companies' 
tfauses  Act  does  not  make  valid  such  a  contract,  which 
•  otherwise  bad  on  the  general  principles  of  equity, 
as  applicable  to  persons  who  stand  in  the  relative  posi- 
tions of  trustee  and  cestui  que  trust,  which  principles 
are  as  applicable  to  the  case  of  a  party  who  is  acting 
as  manager  of  a  mercantile  or  trading  business  for  the 
benefit  of  others,  no  less  than  to  that  of  an  agent  or 
trustee  employed  in  selling  land.  B.,  a  director  of  the 
A.  railway,  and  a  member  of  the  firm  of  B.  brothers, 
while  he  was  such  director  entered  into  a  contract 
with  the  company,  to  supply  a  large  quantity  of  iron 
chairs  at  a  certain  price.  The  company,  after  accept- 
ing delivery  of  part,  refused  to  receive  the  rest  of  the 
chairs,  whereupon  B.  instituted  a  suit  in  the  Court 
of  Session,  which  is  a  court  both  of  law  and  equity, 
praying  that  the  company  might  be  decreed,  either  to 
specifically  perform  the  contract,  or  pay  damages  for 
the  breach  of  contract  The  company  pleaded  that, 
"  under  the  Companies'  Clauses  Act  any  such  contract, 
to  which  the  plaintiff  B.  was  a  party  while  he  remained 
a  director  of  the  company,  was  illegal  and  cannot  be 


enforced."  Held,  reversing  the  decision  of  the  Court 
of  Session  in  Scotland,  that  this  plea  sufficiently  raised 
the  general  question,  whether  such  a  contract  is  illegal, 
and  that  it  merely  assigned  a  wrong  reason  for  such 
illegality,  vis.,  the  provisions  of  the  Companies' 
Clauses  Act.  Held,  also,  that  such  a  contract  was 
bad  in  equity,  and  as  the  Court  of  Session  was  a  court 
of  both  law  and  equity,  it  ought  to  have  decided  in 
favour  of  the  validity  of  the  plea,  Aberdeen  Railway 
Company  v.  Blaihe  Brothers,  23  Law  Tim.  Rep. 
316. 

PUBLIC  COMPANY.— Winding-up  Act,  7  4-8 
Vic.  c.  Ill,  s.  6 — Enforcing  decree  or  order  for  pay- 
ment of  money, — By  sec.  6  of  the  Winding-up  Act,  if 
a  company  disobey  any  decree  or  order  directing  any 
sum  of  money  to  be  paid  by  such  company,  the  same 
having  been  served  as  therein  mentioned,  the  person 
entitled  to  receive  such  sum  under  such  decree  or 
order,  or  interested  in  enforcing  the  payment  thereof 
pursuant  thereto,  may  apply  to  the  court  by  which  the 
same  shall  have  been  pronounced  to  fix  a  peremptory 
day  for  the  payment  of  such  money,  which  shall  accord- 
ingly be  fixed:  by  an  order  for  that  purpose ;  and  the 
section  goes  on  to  provide,  that  if  the  company  being 
served  with  this  peremptory  order  fourteen  days  be- 
fore the  day  therein  named  for  payment,  shall  neglect 
to  pay  by  such  peremptory  day,  the  company  shall  be 
deemed  to  have  committed  an  act  of  bankruptcy,  on 
the  16th  day  from  the  service.  It  has  been  decided, 
that  the  court  has  no  option  under  the  above  6th  sec- 
tion of  the  Winding-up  Act,  7  &  8  Vic  c.  Ill,  but 
must  proceed  to  fix  a  peremptory  day.  Bryson  v. 
The  Birmingham,  $c.  Canal  Company,  18  Jur.  893. 

SOLICITOR.— ^ccowtf— Agent.— It  is  no  objec- 
tion to  a  claim  or  bill  filed  for  an  account  against  a 
confidential  agent,  that  he  has  been  also  employed  at 
a  solicitor  in  respect  of  the  same  matter.  Oddy  v. 
Seeker,  2  Sm.  and  Gif.  193. 

SOLICITOR.— Agreement  for  interest  on  costs.— 
An  agreement,  pending  a  litigation,  that  a  solicitor 
shall  be  entitled  to  compound  interest  on  his  demand, 
cannot  be  supported.    In  re  Moss,  17  Beav.  346. 

STATUTE  OF  LIMITATIONS. —  ^coosm*-- 
Acknowledgment. — To  prevent  the  right  to  have  an* 
account  from  being  barred  by  the  statute  of  limita- 
tions, it  is  not  necessary  to  have  an  acknowledgment 
that  a  debt  is  actually  due ;  but  it  is  sufficient  that 
there  should  be  an  acknowledgment  that  the  account 
is  pending,  and  a  promise  to  pay  the  balance,  if  it 
should  be  found  to  be  against  the  accounting  party. 
A.  having  a  claim  for  an  account  against  B.  and  C.  in 
respect  of  a  former  partnership  between  them,  wrote 
to  B.  "  C,  ^efore  he  goes,  ought  to  settle  the  Bridge- 
water  and  Minehead  account ;  because,  if  he  is  under 
any  idea  that  there  is  a  balance  due  to  him,  he  ia 
grossly  mistaken,  as  such  balance  is  due  to  yours 
ever,  A.*'  B.  answered,  "My  dear  A— -Bridgwater 
and  Minehead.  I  have  had  a  long  talk  with  my 
partner  about  this  matter ;  he  says  and  insists,  that 
there  is  a  large  balance  coming  to  him,  but  I  have  put 
the  matter  right  with  him,  ana  you  and  I  must  go  into 
it  and  settle  the  account.  It  is  necessary  that  we  should 
sit  down  to  this  matter,  and  put  it  on  the  square : " 
Held,  that  this  was  a  sufficient  acknowledgment  of 
the  right  to  an  account,  and  promise  to  pay  any  ' ' 
that  might  be  due,  to  save  the  right  to 
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account  in  equity  from  being  barred  by  the  statute 
(Prance  v.  Simpson,  1  Kay,  678). 

TRUSTEES.— Appointing  new— Refusal  of  old 
trustee  to  convey — Vesting  order — Notice  to  refusing 
trustee.— By  sec.  24  of  the  Trustee  Act,  1850,  where 
any  one  of  the  trustees:  of  any  stock  or  chose  in  action 
shall  neglect  or  refuse  to  transfer  such  stock,  or  to 
receive  the  dividends. or  income  thereof,  or  to  sue 
for  or  recover  such  chose  in  action,  according  to  the 
directions  of  the  person  absolutely  entitled  thereto,  for 
the  space  of  twenty-eight  days  next  after  a  request  in 
writing  for  that  purpose  shall  have  been  made  to  him 
or  her  by  such  person,  it  shall  be  lawful  for  the  Court  of 
Chancery  to  make  an  border  vesting  the  right  to  trans- 
fer such  stock,  or  to  receive  the  dividends  or  income 
thereof,  or  to  sue  for  and  recover  such  chose  in  action, 
in  the  other  trustee  or  trustees  of  the  said  stock  or 
chose  in  action,  or  in  any  person  or  persons  whom  the 
•aid  court  may  appoint  jointly  with  such  other  trustee 
or  trustees.  In  exp.  Russell  (1  Sim.  N.  S.  404 ;  S.  C. 
15  Jur.  100),  where  the  surviving  trustee  of  a  sum  of 
stock  neglected  for  twenty-eight  days  after  a  request 
in  writing  had  been  made  to  him  by  persons  who  had 
been  duly  appointed  new  trustees,  to  transfer  the 
stock  to  tbem,  the  court  held  that  they  were  persons 
absolutely  entitled  to  the  stock  within  the  meaning  of 
the  above  section,  and  ordered  the  stock  to  be  trans- 
ferred to  them.  This  decision  was  acted  on  in  the 
following  case : — A  trustee  having  refused  to  convey 
certain  shares  to  new  trustees  duly  appointed,  a 
notice  was  served  upon  him  under  the  24th  sec.  of 
the  Trustee  Act,  1850;  and  on  a  petition  being  after- 
wards presented,  which  was  not  served  on  the  recusant 
trustee,  the  court  made  a  vesting  order.  Re  Trusts 
of  Baxter's  Will.    2  Sm.  and  Gill  App.  v. 

TRUSTEES.— Rules  as  to  trustees  dealing  with  the 
trust  property.  [See  tit.  "  Public  company,"  where 
the  circumstances  of  the  following  case  are  stated.]  — 
It  is  a  rule  of  universal  application  that  no  trustee 
shall  be*  allowed  to  enter  into  engagements  in  which 
he  has  or  can  have  a  personal  interest,  conflicting,  or 
which  may  possibly  conflict,  with  the  interests  of  those 
whom  he  is  bound  by  fiduciary  duty  to  protect.  So 
strictly  is  this  principle  adhered  to,  that  no  question  is 
allowed  to  be  raised  as  to  the  fairness,  or  unfairness,  of 
the  transaction :  for  it  is  enough  that  the  parties  in- 
terested object.  It  may  be  that  the  terms  on  which  a 
trustee  has  attempted  to  deal  with  the  trust  estate,  are 
as  good  as  could  be  obtained  from  any  other  quarter. 
They  may  even  be  better.  But  so  inflexible  is  the 
role,  that  no  inquiry  into  the  matter  is  permitted.  It 
makes  no  difference  whether  the  contract  relates  to 
real  estate,  or  personalty,  or  mercantile  transactions, 
the  disability  arising,  not  from  the  subject  matter  of 
the  contract,  but  from  the  fiduciary  character  of  the 
contracting  party.  The  law  of  Scotland  and  the  law 
of  England  are  the  same  on  these  two  points,  both 
coming  from  the  Reman  law,  itself  bottomed  in  the 
plainest  maxims  of  good  tense  and  equity.  The  rules 
which  govern  fiduciary  relations  are  equitable  rules, 
unknown  to  the  English  Courts  of  Common  Law. 
Consequently  in  a  case  properly  determinable  by  those 
equitable  rules,  the  decision  of  a  Court  of  Common 
Law,  when  opposed  to  them,  must  be'  disregarded. 
The  director  of  a  railway  company  is  a  trustee,  and  as 
such,  is  precluded  from  dealing,  on  behalf  of  the  com- 


pany, with  himself,  or  with  a  firm  of  which  he  is  a 
partner.  Aberdeen  Ry.  Co.  v.  Blaihie  Brothers,  1 
Macq.  Scot.  App.  Cas.  461.;  23  Law  Tim.  315. 

TRUSTEES.— Mortgage  without  power  of  sale- 
It  is  not  a  breach  of  trust  for  a  trustee  to  take  a 
mortgage  not  containing  a  power  of  sale.  Farrar  v. 
Barraclcugh,  2  Sm.  and  Giff.,  231. 

TRUSTS.— Parol  trust— [ante,  p.  123.]— Supersti- 
tious uses— I  Edw.  6,  c.  14—43  Eliz.  c.  4—2  &  3 
Will.  4,  c.  115—1  Vic.  c.  26.— We  have  before  (p. 
123)  referred  to  the  statute  requiring  a  declaration  of 
trust  of  lands  to  be  in  writing.  As  to  personal  estate, 
where  a  person  declares  a  trust  for  himself  for  life, 
and  afterwards  for  others,  though  not  in  writing,  it 
will  be  good,  if,  where  the  property  consists  of  stock 
in  the  funds,  there  has  been  an  actual  transfer  thereof 
in  the  testator's  lifetime.  Thus,  where  a  testator 
transferred  a  sum  of  stock  in  his  lifetime  into  the 
names  of  trustees,  and  declared  by  parol  that  they 
should  hold  it  upon  certain  trusts  (which  were  par- 
tially executed  before  his  death),  and  then  (inter 
alia)  to  have  masses  and  requiems  said  for  his 
soul,  and  the  souls  of  the  poor  dead,  and  for 
other  piqus  uses:  it  was  held,  that  such  a  trans- 
fer ana  declaration  of  trust  was  not  a  violation  of 
the  wills'  act  (1  Vic.  c.  26),  that  although  charitable 
uses  might  be  declared  by  parol,  gifts  for  such  pur- 
poses as  the  saying  of  masses  and  requiems  for  the 
souls  of  the  dead  were  not  charitable  but  superstitious 
uses,  within  1  Edw.  6,  c.  14  :  that  they  bore  no  ana- 
logy to  the  charitable  uses  enumerated  in  the  43 
Eliz.  c.  14 ;  that  they  were  not  rendered  legal  by  the  2 
&3  Will.  4,c.  115  ;  and  that  they  were  void  :  it  was 
also  held,  in  accordance  with  West  v.  Shuttleworth  (2 
Myl.  and  R.,  634),  that  the  next  of  kin,  and  not  the 
crown  was  entitled  to  the  benefit  of  the  void  gift. 
Heath  v.  Chapman,  24  Law  Tim.  Rep.  31. 

VENDOR  AND  PURCHASER.  —  Conditions  of 
sale— Sale  of  leaseholds — Under-lease  of  part— Cove- 
nants in  under-lease  not  corresponding  with  those  in 
original  lease — Specific  performance. — The  case  of 
Madley  v.  Booth  (2  De  Gex  and  Sin.  718),  decided 
that  when  a  purchaser  has  contracted  to  buy  a  term  of 
ninety* nine  years,  he  has  a  right  to  insist  upon  having 
the  very  thing  which  he  contracted  to  buy.  And  ac- 
cording to  Warren  v.  Richardson  (You.  1)  and  Shep- 
herd v.  Keatley  (1  Cr.  Mees.  and  R.  117),  whatever 
may  be  the  terms  of  the  conditions  of  sale,  if  the  pur- 
chaser obtain  information  aliunde  that  the  title  of  the 
vendor  is  not  clear  and  distinct,  he  has  a  right  to  insist 
upon  the  objection.  These  observation*  will  explain 
the  following  decision.  By  an  original  lease  from  a 
freeholder,  land  A.  and  land  B.  were  demised  for  a  term 
of  years.  By  a  lease  made  by  the  lessee,  he  sub- 
demised  land  A.  for  a  term  less  than  the  old  term. 
The  original  lease  contained  provisions  for  the  appor- 
tionment of  rent,  and  the  power  of  re-entry  in  respect 
of  each  land.  The  under-lessee  sold  the  under-lease 
by  auction,  describing  it  as  a  lease  of  A.,  and  made  one 
of  the  conditions  that  the  lessor's  title  should  not  be 
inquired  into.  The  purchaser  refused  to  complete  bis 
contract,  on  the  ground  (among  other  objections)  that 
the  property  was  held  under  an  under-lease,  and  not 
under  a  lease,  other  land  being  comprised  in  the  origi- 
nal lease,  and  that  the  covenants  in  the  under-lease 
did  not  correspond  with  the  covenants  in  the  original 
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leaie.  The  vendor  filed  his  bill  for  the  purpose  of 
enforcing  specific  performance :  Held,  that  the  pur- 
chaser was  not  bound  to  complete,  there  being  a  ma- 
terial defect  in  the  vendor's  title,  by  reason  of  the 
covenants  in  the  under-lease  not  corresponding  with 
those  in  the  original  lease.  Darlington  v.  Hamilton, 
2  Eq.  Rep.  906 ;  24  Law  Tim.  Rep.  33. 

VENDOR  AND  PURCHASER.  —  Agreement  — 
Title  of  lessor—Waiver.— By  an  agreement,  dated  the 
12th  of  November,  1853,  B.  agreed  to  take  from  A.  a 
lease  of  two  houses,  and  under  the  agreement  B.  was 
to  have  possession  on  the  21st  of  the  same  month. 
B.  took  possession  immediately.  On  the  25th  of 
November,  1853,  B.  wrote  to  A.  s  solicitors,  saying  he 
wished  the  preparation  of  the  leasei  to  be  deferred,  as 
he  had  a  prospect  of  finding  a  partner,  who,  he  thought, 
should  be  included  therein.  On  the  8th  of  December, 
1853,  B.  advertised  the  premises  to  be  let,  and  on  the 
10th  of  that  month  A.'s  solicitor  sent  to  B.  the  drafts 
of  the  leases.  On  the  16th  of  March,  1854,  B.  for  the 
first  time  asked  for  an  abstract  of  A.'s  title.  Upon  a 
bill  by  A.,  for  specific  performance :  Held,  that  B. 
had,  by  his  conduct,  lost  all  right  to  call  upon  A.  for 
an  investigation  of  title.  Simpson  v.  Sadd,  2  Eq. 
Rep.  798. 

VENDOR  AND  PURCHASER.— Sale  under  the 
court — Discharging  purchaser  under  decree — Confirm- 
ing Master's  report. — The  only  proper  evidence  of  a 
purchase  under  a  decree,  and  payment  of  deposit,  is 
the  Master's  report,  which  must  be  confirmed  before 
a  purchaser  can  apply  to  the  court  to  be  discharged 
from  his  contract.  M'Culloch  v.  Gregory,  23  Law 
Journ.  N.S.  Chanc.  656. 

VENDOR  AND  PURCHASER.  —  Conditions  of 
sale — Misdescription  of  premises — Purchaser's  know- 
ledge nothing — Compensation  for  misdescription. — It 
is  the  duty  of  the  vendor  when  he  puts  up  property 
for  sale,  to  inform  himself  (if  he  does  not  know  them) 
of  all  the  particulars  of  the  premises  he  is  going  to 
sell,  and  in  describing  them,  to  state  everything  mate- 
rial to  the  condition  and  value  of  the  property.  And 
a  purchaser  is  not  to  be  supposed  cogn;iant  of  all  the 
circumstances  of  the  property  from  the  fact  of  living 
near  it ;  and  no  more  knowledge  can  be  imputed  to 
him  than  may  be  gathered  from  the  printed  particulars 
of  sale,  and  what  any  person  might  derive  from  ocular 
inspection  of  the  property.  Where  property,  including 
coal  mines,  was  directed  to  be  sold  in  lots,  under  an 
order  of  the  court,  the  particulars  of  sale  stated  as  to 
lot  six,  which  was  in  the  township  of  W.  and  W., 
"  that  it  was  a  freehold  farm,  containing  500  acres," 
and  added  as  to  part  of  it  "  eighty  cottages  built  of 
stone,  and  eight  cottages  partly  of  timber,  all  in  the 
occupation  of  the  owners  of  Sedgehill  colliery,  or  their 
under-tenants  and  workmen."  The  Sedgehill  co|!iery 
was  not  under,  but  adjacent  to  lot  six ;  the  conditions 
of  sale  stipulated,  that  "  the  mines  and  other  minerals 
within  and  under  such  of  the  lots  as  are  situate  in  the 
township  of  W.  and  W.,  and  East  B.  should  be  reserved 
to  the  owners  thereof,  with  such  powers  and  privileges 
as  belong  to  them."  The  eighty-eight  cottages  paid  no 
rent,  but  the  particulars  and  conditions  of  sale  were 
■ilent  on  that  point.  The  purchaser  of  lot  one,  sub- 
sequently bought  lot  six,  on  the  assumption  that  the 
eighty-eight  cottages  produced  at  least  .€264  per 
annum.    It  appeared,  from  the  evidence,  that  the  said 


cottages  were  held  under  a  deed,  dated  in  1771 ;  but 
the  effect  of  that  deed  and  the  circumstance  of  the 
tenure  of  these  cottages  was  not  clearly  shown,  and 
the  purchaser  claimed  compensation  in  respect  of  the 
eighty-eight  cottages,  from  which  no  rent  was  derived : 
Heidi  that  in  this  case  the  vendor  ought  to  have  set 
out  the  fact  of  the  existence  of  the  deed  of  1771 ,  in 
the  particutars  and  conditions  of  sale;  but  as  the  effect 
of  it,  and  the  circumstance  of  the  tenure  of  the  cot- 
tages was  not  clear,  there  ought  to  be  an  inquiry 
directed  as  to  this  latter  point.  Brandling  v.  Plummer, 
23  Law  Tim.  Rep.  329. 

WARD  OF  COURT  (ant&, p.  124).— Marriage  of, 
without  consent — Contempt  of  court— Purging  con- 
tempt— Undertaking.— Generally  upon  the  marriage 
of  a  ward  of  court  without  leave,  the  marriage  being 
found  valid,  and  the  party  in  contempt  having  ex- 
ecuted the  settlement  and  paid  the  costs,  is  discharged. 
A.  B.  was  committed  for  contempt,  for  marrying  a 
ward.  After  the  marriage  had  been  found  valid,  but 
before  a  settlement  had  been  executed,  he  was  dis- 
charged upon  his  undertaking  to  abstain  from  any 
intercourse.  After  the  settlement  had  been  executed, 
the  court  held,  that  it  would  be  contrary  to  principle, 
either  to  compel  the  continuance  of  the  undertaking, 
or  to  make  an  order  to  the  same  effect.  Field  v. 
Browne,  17  Beav.  146. 

WILL.— Capacity  to  make  a  will—Sound  and  dis- 
posing mind — Delusions — Insanity.—  As  to  testamen- 
tary capacity,  there  is  a  wide  distinction  between  two 
species  of  delusions,  namely,  such  as  are  the  rooted 
delusions  of  insanity,  aud  those  which  are  only  the 
temporary  delusions  of  delirium.  A  lady  affected  with 
bodily  illness,  and  subject  to  delusions,  executed  an 
instrument  as  her  will.  The  same  being  disputed,  an 
issue  devisavit  vel  non  was  directed,  and  a  verdict  was 
returned  in  favour  of  the  will.  Upon  a  motion  for  a 
new  trial,  the  court,  being  of  opinion  that  upon  the 
evidence,  the  case  in  support  of  the  will  was  not  clearly 
established  to  its  satisfaction,  or  that  the  alleged  tes- 
tator was  free  from  continuance  of  delusion  *  at  the 
time  she  executed  the  instrument,  directed  a  new  trial 
of  the  issue.  Bennett  v.  Duke  of  Manchester,  23  Law 
Tim.  Rep.  331. 

WILL.— Revocation  by  marriage — Codicil  after 
mils*  Act.— By  the  1  Vic.  c.  26,  s.  34,  that  act  does 
not  extend  to  wills  made  before  the  1st  of  January, 
1838,  but  any  will  re-executed,  or  republished,  or  re- 
vived by  a  codicil,  is  to  be  deemed  to  have  been  made 
at  the  time  of  such  re-execution,  republication,  or 
revival.  By  sec.  18,  of  the  same  act,  a  will  (except 
under  a  power,  when  in  default  of  appointment  the 
property  would  pass  from  the.  party/s  representatives) 
is  revoked  by  the  marriage  of  the  testator  or  testatrix. 
U.  P.  duly  executed  a  will  prior  to  the  1st  of  January, 
1338,  and  upon  the  same  paper  a  codicil  subsequently 
thereto.  He  afterwards  married,  but  survived  his  wife: 
Held,  that  the  codicil  brought  the  will  within  the  ope- 
ration of  the  statute,  and  that  both  were-  revoked  by 
the  marriage.  In  the  goods  of  Richard  Pugh,  deceased, 
1  Eccl.  and  Adm.  Rep.  416. 

EQUITY  PRACTICE. 

COSTS.— Security  for  costs— Cross  Bill.— The 
plaintiff  in  a  cross  suit  is  not  required  to  give  security 
for  costs,  on  the  ground  of  insufficient  description  of 
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residence.  A  rait  instituted  for  the  purposes  of  de- 
fence against  the  defendant  moving,  who  was  plaintiff 
in  a  previously  existing  rait,  will,  upon  a  motion  for 
security  for  costs,  be  considered  as  a  cross  suit,  as 
regards  the  defendant  moving,  whatever  might  be  the 
case,  as  regards  other  defendants  to  the  second  suit. 
Qu*re,  as  to  the  result  of  such  a  motion  by  other  de- 
fendants to  the  second  suit,  not  being  parties  to  the 
first.     Wild*.  Murray,  18  Jur.  892. 

EVIDENCE.— Filing  depositions— Cross-examina- 
tion of  affidavit  witnesses. — A  special  examiner  ap- 
pointed to  take  the  cross-examination  of  witnesses 
who  had  made  affidavits  on  a  motion  for  injunction,  is 
at  liberty  to  file  the  depositions  from  time  to  time, 
without  waiting  until  the  examination  has  been  con- 
cluded.    Clark  v.  Gill,  23  Law  Journ.  Chanc.  71 1. 

EVIDENCE.— Affidavits  as  to  particular  facts.— 
By  sec.  36  of  the  15  &  16  Vic.  c.  86  (the  Jurisdiction 
of  Equity  Improvement  Act),  notwithstanding  that 
the  plaintiff  or  the  defendant  in  any  suit  in  the  Court 
of  Chancery,  may  have  elected  that  the  evidence  in 
the  cause  should  be  taken  orally,  affidavits  by  par- 
ticular witnesses,  or  affidavits  as  to  particular  facts  or 
circumstances,  may,  by  consent,  or  by  leave  of  the 
court  obtained  on  notice,  be  used  on  the  hearing  of  any 
cause,  and  auch  consent  with  the  approbation  of  the 
court,  may  be  given  by  or  on  the  part  of  married 
women  or  infants,  or  other  persons  under  disability.  It 
has  been  decided,  that  when  the  evidence  in  a  cause  is 
taken  orally,  a  general  application,  under  the  above 
36th  section  of  the  15  &  16  Vic.  c.  86,  to  be  at  liberty 
to  use  at  the  hearing  affidavits  filed  is  irregular.  The 
particular  facts  or  eircumatances  proposed  to  be  proved 
by  affidavits  should  be  specified  both  in  the  notice  of 
motion  and  in  the  order.  Ivison  v.  Orassiot,  17  Beav. 
321. 

HEARING.— Setting  down  cause  before  particular 
branch  of  the  court— Transferring  cause. — Although 
it  is  the  right  of  a  plaintiff  to  take  his  case  before  any 
branch  of  the  court  at  his  own  option,  it  is  the  rule 
that,  if  there  be  two  causes  before  different  branches 
of  the  court,  in  one  of  which  an  order  or  a  decree  has 
been  made,  the  other  suit  is  to  be  transferred  to  that 
branch.     Wintour  v.  Cljftou,  24  Law  Tim.  Rep.  5. 

HEARING.— Transfer  of  cause  to  court  in  which 
another  cause  depending  for  same  purposes. — After  a 
decree  has  been  made  in  one  branch  of  the  court,  in 
which  no  further  directions  were  reserved,  but  there 
was  liberty  to  apply,  the  cause  may  in  a  proper  case 
be  transferred  to  another  branch  of  the  court  which 
has  before  it  another  cause  relating  to  the  same 
matter.  Bryson  v.  The  Warwick  and  Napton  Canal 
Company,  18  Jur.  893. 

SOLICITOR  AND  CLIENT.  —  Agreement  to 
charge  costs  on  real  estate— Tarnation  of  costs— Juris- 
diction on  petition  to  deal  with  question  of  lien.  In 
1851,  A.  and  B.  agreed  to  charge  their  real  estates 
with  the  amount  of  costs  due  to  their  solicitor,  with 
annual  rests.  The  solicitor  instituted  a  suit  to  enforce 
the  lien,  and  the  client  presented  a  petition  for  taxa- 
tion. The  court  made  the  usual  order  for  taxation, 
with  a  direction  to  the  master  to  ascertain  the  amount 
due  in  1861,  but  held  itself  incompetent,  on  this 
occasion,  to  deal  with  the  question  of  lien.  In  re 
Moss,  17  Beav.  346. 

SOLICITOR  AND  CLIENT.— 7fc*arion  of  costs 


—Disputed  retainer— Order  of  course— \ante,  pp.  92, 
125,  171]— Submission  to  pay— 6  $  7  Vic.  c.  73,  s. 
37— [Set  out  ante,  p.  125.1— Prior  to  the  Solicitors 
Act  (the  6  &  7  Vie.  c.  73),  the  petition  and  order  for 
the  taxation  of  a  solicitor's  bill  of  costs  contained  a 
submission,  on  the  part  of  the  petitioner,  to  pay  what 
should,  on  taxation,  be  found  due  to  the  solicitor. 
This  was  founded  on  the  provisions  of  the  previous 
statutes,  but  the  6  &  7  Vic.  c.  73,  contains  no  such 

Srovision ;  and,  in  consequence,  Lord  Langdale,  when 
laster  of  the  Rolls,  shortly  after  the  passing  of  the 
latter  act,  settled  the  form  of  an  order  of  course  for 
taxation  of  a  solicitor's  bill,  leaving  out  the  clause  of 
submission  to  pay,  on  the  ground  that  the  statute  did 
not  require  such  a  submission.  It  appears  that  this 
precedent  has  been  frequently  acted  on,  but  has  been 
questioned  in  re  Thurgood  (ante,  p.  125,  and  18  Jur. 
821).  The  power  of  the  court  to  make  such  an 
order  was  sustained,  but  the  Master  of  the  Rolls 
said  that  where  an  application  is  made  to  tax,  and  the 
retainer  is  disputed,  the  case  ought  to  be  brought 
specially  under  the  attention  of  the  court,  in  order 
that  it  may  make  an  order,  which,  under  the  circum- 
stances of  the  case  it  may  think  fit,  and  by  which 
means  either  the  taxation  may  be  postponed,  by  a 
special  order,  until  the  question  of  retainer  is  de- 
termined at  law,  or  the  whole  question  of  retainer  bo 
referred  to  the  master.  This  is  in  substance^in  ac- 
cordance with  the  practice  at  common  law,  as  will  be 
seen  on  reference  to  re  Vyne  (5  Com.  Ben.  Rep.  407). 
The  circumstances  and  decision  in  re  Thurgood,  which 
the  above  observations  will  explain,  are  as  follows  :— 
A  solicitor  brought  an  action-at-law  for  the  recovery 
of  his  bill  of  costs.  The  client  contested  the  retainer, 
and  while  the  action  was  pending,  obtained  an  order 
of  course  to  tax  the  bill  of  costs,  but  the  order  con- 
tained no  submission  to  pay  what  upon  taxation  should 
be  found  due.  Upon  motion  to  discharge  the  order 
as  irregular :  Held,  that  the  court  had  jurisdiction  to 
make  such  an  order ;  but  that  in  such  a  case  the  facts 
ought  to  be  brought  specially  before  the  court,  which 
would  make  a  special  order,  according  to  the  circum- 
stances of  the  case.  The  court  made  a  special  order; 
and,  in  case  the  respondent  refused  to  take  it,  directed 
the  order  of  course  to  be  discharged,  but  without 
costs.    In  re  Thurgood,  18  Jur.  821. 

COMMON   LAW. 

EVIDENCE. — Usage  of  trade.— Evidence  of  usage 
of  trade,  that  delivery  orders  of  goods  warehoused  in 
bulk  always  contained  the  word  "  about "  before  the 
quantity  designated,  is  not  admissible  in  reference  to 
a  contract  to  sell  and  deliver  goods  simply ;  but  such 
evidence  is  admissible  in  reference  to  a  contract  to  sell 
and  deliver  goods  in  a  warehouse.  Moore  v.  Campbell, 
2  Com.  L.  Rep.  1034. 

LANDLORD  AND  TENANT.— Implied  agreement 
— Use  and  occupation. — Although  an  action  for  use 
and  occupation  requires  some  agreement,  express  or 
implied,  to  pay  for  the  occupation,  yet,  as  there  may 
be  a  liability  for  use  and  occupation  where  no  action 
for  rent  could  be  maintained,  therefore,  if  a  party 
enter  under  an  agreement  for  a  demise  at  a  certain 
rent — the  rent  not  to  commence  until  repairs  are  com- 
pleted by  the  landlord,  the  agreement  being  silent  as 
to  the  terms  of  present  occupation— the  entry  and 
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occupation  before  the  repairs  are  executed  may  be 
evidence  to  go  to  the  jury  of  an  implied  Agreement  to 
pay  in  the  meanwhile  what  the  premises  were  worth ; 
and  even  if  the  tenant  leave  before  the  repairs  are 
executed,  the  question  will  be,  whether  there  was  such 
an  implied  agreement ;  and  if  there  were,  he  will  be 
liable  for  a  reasonable  compensation  for  his  occupa- 
tion.    Smith  v.  Eldridge,  2  Com.  Law  Rep.  855. 

MARRIAGE.— Nullity  of marriage  -Undue  publi- 
cation of  banns — Illegitimate  child — Name  of  mother 
quite  lost,  and  another  acquired — Banns  published  in 
original  name. — The  illegitimate  daughter  of  a  woman 
who  had  lost  her  original  name  and  acquired  another 
was  married  bv  banns  published  in  her  original  name, 
not  as  being  the  daughter  of  such  mother,  but  of  the 
mother's  brother,  who,  at  the  marriage,  also  repre- 
sented himself  as  her  father :  Held,  under  the  circum- 
stances, which  were  surrounded  with  fraud,  that  the 
marriage  was  had  without  due  publication  of  banns, 
and  both  parties  being  cognizant  thereof,  was  null  and 
void.  Tooth  v.  Barrow,  otherwise  Tooth,  1  Eccl.  and 
Adm.  Rep.  371. 

SHIPPING.—  Damage  by  sinking  of  vessel  through 
steamer  causing  swell  in  river. — A  steamer  in  charge 
of  a  duly  licensed  pilot  proceeding  up  the  river  caused 
such  a  swell  that  a  barge,  laden  with  coals,  was  thereby 
sunk :  Held,  that  the  steamer  was  to  blame,  for  she 
ought  to  have  seen  the  swell  and  the  barge,  and  to 
have  stopped  in  time  to  avoid  the  accident ;  and  that, 
though  the  pilot  was  to  blame  for  not  checking  or 
stopping  the  steamer,  yet  that  the  owners  were  liable, 
because  it  appeared  in  evidence  that  neither  the  swell 
nor  the  barge  was  seen  from  the  steamer,  and  that, 
therefore  there  was  not  a  good  look  out.  The  Batavier, 
1  Eccl.  and  Adm.  Rep.  378. 

SHIPPING.— Bottomry  bond— Inability  of  owners 
limited  to  amount  of  bail. — A  bottomry  bondholder 
entered  an  action  against  the  ship,  cargo,  and  freight. 
The  owners  of  the  cargo  appeared,  and  gave  bail  in 
the  sum  of  £ 350.  The  proceedings  were  in  pamam. 
The  bond  was  pronounced  for,  the  snip  sold,  the  pro- 
ceeds of  sale  and  freight  were  brought  into  the  regis- 
try. The  claims  for  wages,  which  proved  unexpectedly 
heavy,  having  been  settled,  the  deficiency  on  the  ship's 
account  for  the  bond  and  proctor's  costs  amounted  to 
j£409.  9#.  2d.,  which  the  owners  of  the  cargo  were 
called  upon  to  pay.  They  tendered  j£360,  the  amount 
of  their  bail.  Motion  for  a  monition  against  the 
owners  of  the  cargo  to  pay  the  balance  rejected :  Held, 
that  though  the  master  may  become  ex  necessitate 
agent  of  the  owners  of  the  cargo,  he  can  render  them 
liable  only  to  the  value  of  the  cargo ;  that  any  liability 
beyond  that  can  arise  only  from  the  conduct  of  such 
owners  in  contesting  the  validity  of  the  bond ;  that 
they  cannot  be  liable  to  costs  not  occasioned  bv  their 
conduct ;  that  the  amount  of  their  bail  is  the  limit  of 
their  liability,  as  regards  the  bond;  that  the  bail 
might  ha? e  been  taken  to  the  full  value  of  the  cargo ; 
and  that  its  not  having  been  so  taken  was  the  act  of 
the  bondholder  himself,  who  must  abide  bv  the  conse- 
quence. Nostra  Senora  Del  Carmine,  1  Eccl.  and 
Adm.  Rep.  303. 

SHIPPING.— Duty  of  party  navigating  a  river- 
Sunk  vessel— Buoy-—  Accident.  —  It  is  the  duty  of  a 
person  using  a  navigable  riter  with  a  vessel  of  which 
he  is  possessed  and  has  the  control  and  management, 


to  use  reasonable  skill  and  care  to  prevent  mischief  to 
others.  The  liability  is  the  same,  whether  the  vessel 
be  in  motion  or  stationary,  floating  or  aground,  under 
water  or  above  it.  The  liability  may  be  transferred 
with  the  transfer  of  the  possession  and  control  to 
another  person ;  yet  on  the  abandonment  of  such  pos- 
session, control,  and  management,  the  liability  may 
cease.  Unavoidable  accident  producing  the  wreck  of 
a  vessel,  no  duty  arises  to  the  owner  to  take  any  pre- 
cautions, or  to  remove  impediments  to  the  navigation. 
White  v.  Crisp,  23  Law  Tim.  300. 

STATUTES.— Construct  ion—  Use  of  contemporanea 
expositio.— The  construction  of  an  old  act  of  Parlia- 
ment may  be  cleared  by  contemporanea  expositio, 
showing  the  conduct  and  understanding  of  parties  at 
the  time  of  its  passing,  and  eubsequently ;  and  for 
this  purpose  the  annals  or  histories  of  the  period,  and 
antiquarian  researches  may  be  referred  to.  Montrose 
Peerage,  1  Macq.  Scot.  App.  Cas.  401. 

8TATUTES.— Private  acts  of  Parliament— Incon- 
sistency between  several— Operation  of  one  to  repeal 
another  as  being  inconsistent;— The  rule  of  law  as  to 
the  construction  of  acts  of  Parliament,  which,  though 
declared  public  acts,  are  substantially  and  in  then- 
nature  private  acts,  is,  that  one,  though  inconsistent 
with  another,  prior  in  point  of  date,  cannot  operate  as 
a  repeal  of  such  prior  act,  except  by  words  which 
would  operate  as  an  express  repeal  thereof.  The 
Trustees  of  the  Birkenhead  Dock  v.  The  Birkenhead 
Dock  Company,  18  Jur.  883. 

COMMON   LAW  PRACTICE. 

INSPECTION  OF  DOCUMENTS.— The  right  tf 
a  plaintiff,  under  the  statute  14  &  15  Vic.  c.  99,  to 
inspect  deeds  in  tl*e  defendant's  custody  (where  such 
a  right  exists),  cannot  be  limited  by  what  is  necessary 
to  make  out  a  prima  facie  case ;  but  it  extends  to  any 
deeds  which  may  tend  to  support  or  strengthen  the 
case  on  the  part  of  the  plaintiff.  The  rule  that  one 
party  has  no  right  to  inspect  documents  which  make 
out  the  title  of  the  other,  does  not  apply,  if  they  also 
make  out  his  own.  In  an  action  of  ejectment  on  title, 
the  deeds  which  constitute  the  title  of  the  defendant 
may  be  inspected  as  evidence  for  the  plaintiff,  if  it 
appear  upon  the  affidavits  that  the  recitals  may  tend 
to  support  his  case;  for  instance,  as  to  pedigree:  and 
inspection  will  not  be  refused  on  the  mere  suggestion 
that  possibly  it  might  be  made  available  for  the  pur- 
pose of  adapting  the  evidence  to  the  recitals.  The 
plaintiff  claiming  as  tenant  in  tail  under  the  will  of  his 
great-grandfather,  on  the  determination  of  successive 
life-estates  in  the  grandfather  and  father,  the  defendant 
claiming  as  devisee  of  one  to  whom  the  grandfather 
had  conveyed  the  premises,  inspection  was  granted  to 
the  plaintiff  of  three  deeds,  one  by  which  the  premises 
were  conveyed  to  the  testator,  the  great-grandfather, 
in  fee ;  and  one  by  which  they  were  conveyed  by  the 
grandfather  to  the  person  under  whom  the  defendant 
claimed;  and  the  deed  under  which  he  claimed  .to 
have  taken  from  that  person,  on  an  affidavit  stating 
that  the  latter  deed  would  contain  recitals,  showing 
that  the  grandfather  took  under  the  will  of  the  original 
devisor,  and  a  recognition  of  the  will.  Coster  v.  Baring, 
2  Com.  Law  Rep.  811. 

NEW  TRIAL.— Verdict  affecting  party's  character 
—Party  his  own  witness—Surprise. — Where  there  is 
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no  surprise  and  no  miscarriage  on  the  part  of  judge  or 
jury,  the  special  circumstances  on  which  a  court  will 
grant  a  new  trial  most  be  very  strong.  The  mere  fact 
that  the  verdict  seriously  damages  the  character  of  the 
applicant,  he  haying  been  called  as  a  witness — the 
verdict  contradicting  his  evidence  where  it  cannot  be 
said  to  have  been  against  the  weight  of  evidence — is 
not  sufficient  ground  for  a  new  trial,  though  coupled 
with  the  discovery  of  new  evidence  tending  to  vin- 
dicate his  character,  no  surprise  being  shown.  If  the 
applicant  in  s'uch  a  case  have  been  defeated  by-evidence 
tending  to  this  conclusion,  that  either  he  must  have 
been  guilty  of  perjury  and  forgery,  or  a  servant  of  the 
plaintiff  guilty  of  embezzlement,  and  the  verdict  ap- 
pears to  point  to  the  former  conclusion,  and  he  shows 
the  court  that  he  has  discovered  evidence  that  the 
servant  was  actually  discharged  for  embezzlement,  that 
might  be  a  ground  for  a  new  trial,  even  although  what 
is  technically  termed  "  surprise"  be  not  shown.  But 
if  the  fact  thus  stated  be  contradicted  distinctly  by  the 
affidavits  in  answer,  and  if,  moreover,  it  be  not  satis- 
factorily shown  how  it  was  that  the  defendant  did  not 
discover  the  evidence  of  the  supposed  fact  before  the 
triaj,  it  being  of  such  a  nature  that  it  might  naturally 
and  reasonably  have  been  the  subject  of  inquiry  upon 
his  part,  the  court  will  not  grant  a  new  trial.  Lewi* 
T.  Trussler,  2  Com.  Law  Rep.  727. 

NEW  TRIAL.— £urprw.— On  an  application  for 
a  new  trial  on  the  ground  of  surprise,  it  must  be  shown 
distinctly  that  the  evidence  was  an  entire  surprise  on 
the  party  applying,  so  that  he  had  no  opportunity  of 
meeting  it  at  the  trial;  and  it  is  not  enough  that  it 
came  upon  him  by  way  of  defence,  without  his  having 
had  any  indication  of  it  through  the  cross-examination 
of  his  own  witnesses,  they  not  having  been  recalled  to 
contradict  the  defendants,  no  reason  being  assigned 
for  this  not  having  been  done,  and  no  surprise  being 
sworn  to  or  shown,  otherwise  than  in  the  statement 
of  these  circumstances.  Roberts  v.  Holme*,  2  Com. 
Law  Rep.  726. 

NEW  TRIAL.— Laehes.— The  plaintiff  gave  notice 
of  trial  for  the  first  sitting  in  London  in  Easter  Term, 
which  was  the  22nd  of  April;  on  the  20th  of  April  he 
gave  the  defendant  notice  that  the  cause  would  be 
taken  as  an  undefended  cause  at  the  second  sitting 
(which  would  be  on  the  29th);  the  cause  was.  called 
on  and  tried  at  the  first  sitting,  and  a  verdict  found 
for  the  plaintiff,  the  defendant  not  appearing :  Held, 
that  the  defendant  was  too  late  on  the  6th  of  May  to 
move  to  set  aside  the  trial  and  proceedings  for  irregu- 
larity.   EUaby  v.  Moore,  13  Com.  Ben.  Rep.  907. 

WITNESS.— Arrest— Privilege  redeundo— County 
court— Warrant  of  commitment.— The  court  out  of 
which  the  nisi  prims  record  is  sent,  has  jurisdiction  to 
punish  a  contempt  committed  by  the  arrest  of  a  wit- 
ness in  t£e  cause,  during  the  continuance  of  his  privi- 
lege, eundo,  morando,  et  redeundo.  Semble,  a  warrant 
of  commitment  issued  by  the  county  court  judge, 
under  the  9  &  10  Tic.  c.  95,  s.  99,  is  so  far  a  criminal 
process,  that  a  witness  in  a  cause  at  nisi  prius  is  not 
privileged  from  arrest  redeundo.  Where  a  witness  had 
been  so  arrested,  and  a  rule  nisi  had. been  obtained 
for  his  discharge,  and  for  costs  against  the  officer  of 
the  county  court,  the  court  (no  one  appearing  to 
support  the  arrest)  made  the  rule  absolute  for  his 
discharge,  but  without  costs.   Kimpton  v.  London  and 


North  Western  Railway  Company,  23  Law  Journ.  N.S. 
Exch.  232. 

CRIMINAL  LAW— SESSIONS,  &C. 

BURGLARY.— Breaking— Entering.— To  consti- 
tute the  crime  of  burglary,  there  must  be  an  entry 
consequent  upon  the  breaking.  It  is  not  sufficient  to 
constitute  the  offence  of  burglary  that  there  was  an 
entry  without  a  breaking  of  the  outer  door,  and  a 
breaking  without  an  entry  of  an  inner  one.  Reg.  y. 
Davis,  6  Cez,  Crim.  Cas.  369. 

CONCEALMENT  OF  BIRTH.  —  AcauUtal  of 
murder— Disposal  of  the  body.— By  the  9  Geo.  4, 
c,  31,  s.  14,  it  is  provided,  that  if  any  woman  tried 
for  the  murder  of  her  child  shall  be  acquitted  thereof, 
it  shall  be  lawful  for  the  jury  by  whose  verdict  she 
shall  be  acquitted,  to  find,  in  case  it  shall  appear  in 
evidence,  that  she  was  delivered  of  a  child,  and  that 
she  did  by  secret  burying,  or  otherwise  disposing  of 
the  dead  body  of  such  child,  endeavour  to  conceal  the 
birth  thereof,  and  thereupon  the  court  may  pass  such 
sentence,  as  if  she  had  been  convicted  upon  an  indict- 
ment for  the  concealment  of  the  birth.  On  an  indict- 
ment against  the  mother  for  the  murder  of  her  illegiti- 
mate child,  it  appeared  that  the  body  of  the  child  was 
found,  a  few  hours  after  its  birth,  on  the  floor  of  an 
attic  in  a  house  where  the  prisoner  lived  as  a  domestic 
servant,  the  bead  severed  from  the  body,  and  both 
lying  in  sheets  which  had  been  removed  from  the 
bedroom  below,  which  was  occupied  by  the  prisoner 
and  her  mistress,  and  where  there  was  evidence  to 
show  that  the  birth  had  taken  place,  but  it  was  doubtful 
whether  the  severance  of  the  head  from  the  body  was 
effected  there  or  in  the  attic :  Held,  that  there  was  no 
evidence  to  warrant  the  jury  in  finding  a  verdict  for 
the  statutable  misdemeanour  of  endeavouring  to  con- 
ceal the  birth.  Reg.  v.  Goode,  6  Cox,  Crim.  Cas.  318. 

FALSE  PRETENCES.  —  Evidence  —  Promissory 
notes  of  a  bank  that  had  stopped  payment. — On  an 
indictment  for  obtaining  money,  by  falsely  pretending 
that  the  promissory  note  of  a  bank  that  had  stopped 
payment  by  reason  of  bankruptcy,  was  a  good  and 
valuable  security  for  the  payment  of  the  amount  men- 
tioned in  it,  and  was  of  that  value,  it  is  not  necessary 
to  prove  the  proceedings  in  bankruptcy.  It  is  suffi- 
cient to  prove  the  time  when  the  bank  stopped  pay- 
ment, and  that  cash  could  not  be  obtained  for  the  note 
on  its  being  presented  for  payment  at  the  place  where 
it  was  made  payable.  Qucsre,  whether  the  fact  that  a 
banker's  note  was  more  than  six  years  old,  at  the  time 
goods  or  money  was  obtained  by  means  of  it,  is  of 
itself  sufficient  evidence  that  it  was  worthless.  Reg.  . 
v.  Smith,  6  Cox,  Crim.  Cas.  314. 

FORGERY.— Fictitious  person— False  description 
— Evidence  of  other  utterings  to  prove  guilty  know- 
ledge—Putting off  a  bill  of  exchange  of  A.,  an  existing 
person,  as  the  bill  of  exchange  of  A.,  a  fictitious  per- 
son, is  a  felonious  uttering  of  the  bill  of  a  fictitious 
drawer.  Where  N.  uttered  a  bill  of  exchange  pur- 
porting  to  be  drawn  by  M.,  and  at  the  time  of  the 
uttering  repreiented  M.  to  be  a  clerk  at  a  railway 
station,  and  there  was  evidence  to  show  that  M.  had 
authorised  the  use  of  his  name  as  drawer  of  the  bill, 
but  that  the  prisoner  knew  that  M.  was  not  then, 
although  he  formerly  had  been,  a  clerk  at  a  railway 
station :  Held,  that  there  was  evidence  from  which  the 
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jury  might  find  that  the  prisoner  uttered  the  name  of 
M.  as  the  name  of  a  fictitious  person,  so  as  to  support 
a  charge  of  feloniously  uttering  the  hill,  knowing  it  to 
be  forged.  Held,  alio,  that  statements  made  by  the 
prisoner  with  reference  to  M.  on  a  previous  occasion, 
when  he  applied  to  get  a  bill  discounted,  were  admis- 
sible in  evidence.  Keg.  v.  NMett,  6  Cox,  Crim.  Cas. 
320. 

MENACES  AND  THREATS.— Statute  7  Will.  4, 
and  1  Vic.  c.  86,  s.  5.— The*/  Will.  4,  and  1  Vic. 
c.  86,  s.  5,  enacts,  that  whosoever  shall  steal  any  pro- 
pert  v  in  any  dwelling-house,  and  shall  by  any  menace 
or  threat  put  any  one  being  therein  in  bodily  fear, 
shall  be  guilty  of  felony.  It  has  been  decided,  that 
the  act  of  placing  persons  with  their  faces  against  a 
wall,  and  desiring  them  not  to  look  round,  without 
the  use  of  any  actual  violence,  is  evidence  of  an  inten- 
tion to  obtain  money  by  threats,  and  the  bodily  fear 
may  be  inferred,  although  the  persons  so  treated  may 
deny  that  such  acts  caused  alarm  or  fear..  Reg.  v. 
Murphy,  6  Cox,  Crim.  Cas.  340. 

SUMMONS  BEFORE"  MAGISTRATE.  —  Death 
'of  sole  prosecutrix — Continuing  proceedings. — When, 
upon  a  summons  before  a  magistrate,  the  sole  com- 
plainant dies,  after  obtaining  a  conditional  order  that 
the  magi  at  i  ate  should  proceed  on  the  summons  and 
take  the  informations,  the  court  will  not  make  such 
order  absolute,  although  the  husband  of  the  prose- 
cutrix offers  to  go  on  with  the  case,  and  make  himself 
liable  for  the  consequences,  if  the  prosecution  should 
appear  to  be  malicious.  A.,  a  married  woman,  issued 
a  summons  for  an  illegal  conspiracy  to  defeat  justice 
by  destroying  papers  in  issue  in  a  will  case.  The  ma- 
gistrate, after  hearing  the  evidence,  refused  to  proceed 
in  the  ma'  ter,  or  to  take  the  informations.  A  con- 
ditional cvder  was  obtained  to  compel  him  to  do  so, 
and  between  the  obtaining  of  the  conditional  order 
and  the  showing  cause  A.  died.  B.,  her  husband, 
came  in  to  make  absolute  the  conditional  order,  and 
offered  to  go  on  with  the  summons,  and  make  himself 
liable  as  the  prosecutor :  Held,  that  the  cause  shown 
ahbuld  be  allowed,  and  the  order  discharged,  but  with- 
out costs,  as  there  had  been  a  fatality.  Reg.  v.  Kelly, 
6  Cox,  Crim.  Cas.  350. 

BANKRUPTCY  AND   INSOLVENCY. 

APPOINTMENT  OF  ASSIGNEES.— Practice.— 
The  Insolvent  Debtors'  Court  will  require  evidence  of 
an  applicant's  responsibility  and  fitness  before  it  will 
appoint  him  assignee.    Re  Stanley,  23  Law  Tim.  Rep. 

BAIL. — Omission  to  file  books.— Where  an  insol- 
vent omits  to  file  his  books,  the  court  will  refuse  a 
discharge  on  bail,  under  the  1  &  2  Vic.  c.  HO,  s.  38. 
Re  Joseph  Parry,  I  Bankr.  and  Insolv.  Rep.  254. 

CERTIFICATE.— Absconding— Previous  compo- 
sition with  creditors. — Under  the  present  Bankruptcy 
Act  the  court  will  not  universally  refuse  a  certificate 

Krotectiag  the  bankrupt's  property,  merely  because  he 
as  on  a  former  occasion  compounded  with  his  credi- 
tors, and  paid  less  than  15s.  in  the  pound.  A  trader, 
who  was  not  engaged  in  any  business,  except  as  the 
owner  of  two  small  sailing-vessels,  kept  no  regular 
accounts.  He  contracted  with  a  ship-builder  for  the 
repair  of  one  of  the  vessels,  and  the  amount  claimed 
for  the  repair  was  far  beyond  the  contract.    Cross 


actions  were  brought,  and  settled  by  arbitration.  The 
trader  left  England  in  a  feeling  of  irritation  at  the 
result  of  the  proceedings,  and  was  declared  bankrupt 
on  the  petition  of  the  ship-builder.  He  had  on  a 
former  occasion  compounded  with  his  creditors,  paying 
them  less  than  15s.  in  the  pound,  but  had  been  forced 
into  this  proceeding  by  misfortune:  Held,  that  the 
bankrupt's  conduct  in  quitting  England  was  highly 
censurable,  but  would  be  sufficiently  punished  by  sus- 
pending his  certificate  for  twelve  months,  and  allowing 
it  as  one  of  the  second  class.  Ex  parte  Hodgson  re 
Hodgson,  3  De  G.,  M.  and  Gor.  547. 


MOOT  POINTS. 


No.  56. — Benefit  under  Deed  of  Assignment. 

A.  executes  an  assignment  for  benefit  of  creditors, 
in  which  there  is  a  clause  "  that  no  creditor,  not 
executing  these  presents  within  three  months  from  the 
date  hereof,  shall  be  entitled  to  derive  any  benefit 
therefrom." 

B.  is  a  creditor.  After  the  expiration  of  the  three 
months,  but  before  the  trustees  have  distributed  the 
assets,  he  notifies  his  assent  to  the  deed  and  claims 
dividend.  Can  his  claim  be  supported,  and  how? 
See  Collins  v.  Reece,  1  Collyer's  Chancery  Cases,  675 
(this  case  was  compromised,  so  no  decision) ;  Dunch 
v.  Kent,  1  Vernon,  260 :  Spottiswoode  v.  Stockdale, 
G.  Coop.  102;  Jolly  y.  Wallis,  3  Espinasse,  228  (these 
eases  are  referred  to  in  Collins  v.  Rice). 

H.  Barker  (Huddenfield). 

No.  57.— Transfer— Stamp. 
By  virtue  of  an  act  of  Parliament,  for  making  a  navi- 
gation from  the  river  H.,  by  a  canal,  to  the  river  L.  cer- 
tain commissioners  assigned  to  A.,  his  executors,  admi- 
nistrators, and  assigns,  in  consideration  of  ^100,  until 
the  said  ^100  with  interest  should  be  repaid,  such 
proportion  of  the  tolls  arising  by  virtue  of  the  said 
act,  as  the  said  j£100  should  bear  to  the  whole  sum 
advanced  on  the  credit  of  the  same.  The  said  mort- 
gage or  assignment  of  the  tolls,  and  the  jf  100  thereby 
secured,  with  all  interett  thereon,  has  been  transferred 
several  times.  A  conveyance  stamp  hss  been  affixed 
to  each  transfer,  which  has  been  by  indenture.  Would 
not  mortgage  stamps  have  been  sufficient?  The 
mooter  conceives  that,  according  to  the  present  stamp 
law,  a  2s.  6d.  stamp  will  suffice.  M. 

No.  58.— 'Obtaining  goods  under  false  pretences. 

A  man  goes  to  an  ironmonger's  and  asks  for  a  "few 
feet  of  lead."  There  is  none  in  stock,  so  they  give 
him  an  order  on  their  manufacturer,  not  stating  the 
quautity,  and  he  obtains  several  hundred  feet.  The 
next  day  the  party  calls  at  the  ironmonger's,  and 
states  he  wants."  m  small  piece  more  to  finish  out,"  &c; 
he  obtains  another  similar  order,  and  upon  it,  obtains 
several  thousand  feet.  He  sells  a  great  part  of  it  im- 
mediately to  a  marine-store  dealer,  at  less  than  two- 
thirds  of  its  value. 

Could  he  be  prosecuted  for  obtaining  goods  under 
false  pretences?  The  local  magistrates  decline  con- 
victing in  such  cases,  saying  there  is  no  false  pretence. 
The  mooter  considers  them  in  error.  A. 
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COMMON     LAW     REMEDIES. 


(Continued from  p.  188.) 

Advowsons :  Charges  upon  Benefice*— Agents  and 

Principal 

CHABOIKO  BENEFICES. 

We  are  now  to  consider  the  subject  of  charges, 
either  direct  or  indirect,  by  an  incumbent  of  his  rec- 
tory or  vicarage,  for  payment  of  debts  or  annuities. 

By  the  rules  of  the  common  law,  according  to  the 
better  opinions,  the  incumbent  could  lawfully  charge 
or  demise  the  glebe  of  his  benefice  in  favour  of  a 
creditor  (See  Wyse  t:  Beresford,  8  Dru.  and  Warr. 
289 ;  Mouys  v.  Leake,  8  Term  Rep.  411).  In  this 
last  case  Lord  Kenyon  said :  "  In  this  case  a  clergy- 
man executed  a  deed  by  which  he  granted  an  annu- 
ity out  of  certain  benefices.  This  is  not  malum  in  se ; 
there  is  nothing  wrong  in  such  a  transaction,  except  as 
far  as  it  is  prohibited  by  statute. "  (See  also  Metcalfe 
v.  Archb.  of  York,  6  Sim.  224 ;  S.  C.  1  Myl.  and  Cr. 
647.)  It  is,  therefore*  clear  that,  except  by  virtue 
of  some  statute,  demises  or  charges  by  incumbents 
of  their  benefices  are  not  illegal  (See  Doe  d.  Cates 
y.  Somerville,  6  Barn,  and  Ores.  126;  Doe  dem. 
Broughton  v.  Gully,  10  Barn,  and  Cres.  344 ;  White 
v.  Bishop  of  Peterborough,  8  Swanst.  109 ;  Collins 
y.  Archer,  1  Russ.  and  Myl.  284). 

13  Eliz.  c.  20  and  14  Eliz.  c.  11.-— There  have  been 
two  statutes  passed.    The  first  is  the  13  Elk.  c.  20, 
8. 1,  by  which  it  is  provided,  in  the  first  place,  that 
no  lease  to  be  made  of  any  benefice  or  ecclesiastical 
promotion  with  cure,  or  any  part  thereof,  and  not  be- 
ing impropriated,  shall  endure  any  longer  than  while 
the  lessor  shall  be  ordinarily  resident  and  serving 
the  cure  of  such  benefice,  without  absence  above 
fourscore  days  in  any  one  year,  &c. ;  and,  secondly 
(which  is  what  we  are  chiefly  concerned  with),  that 
all  chargings  of  any  such  benefice  with  cure  of  souls, 
with  any  pension,  or  with  any  profit  out  of  the  same, 
to  be  yielded  and  taken,  thereafter  to  be  made,  other 
than  rents  to  be  received  upon  leases,  according  to 
the  meaning  of  that  act,  shall  be  utterly  void.    Bj 
a.  15  of  14  Eliz.  c.  11,  after  reciting  that  sundry  evil 
disposed  persons  had  defeated  the  meaning  of  the 
preceding  statute,  it  is  enacted  that  all  bonds,  con- 
tracts, promises  and  covenants,  thereafter  to  be  made 
for  suffering  or  permitting  any  person  to  enjoy  any 
benefice  or  ecclesiastical  promotion  with  cure,  or  to 
take  the  profits  or  fruits  thereof,  shall  be  adjudged 
of  such  force  and  validity  as  leases  by  the  same  per- 
sons made  of  such  benefices,  &c,  with  cure—  that 
is,  to  be  void  on  the  parson's  non-residence.    This 
statute  in  effect  says,  that  if  the  bond  or  covenant 
was  in  effect  a  lease,  it  shall  be  good  to  the  same  ex- 
tent as  leases,  by  13  EHa.  c  20.    The  13  Eliz.  c.  20 


was  at  first  only  temporary,  but  after  various  conti- 
nuances, was  by  3  Car.  1,  c.  4,  made  perpetual.  We 
shall  presently  see  that  the  13  Eliz.  c.  20,  has  been 
repealed,  and  then  afterwards  revived. 

We  may  here  state  that  it  has  been  fully  settled 
by  decisions,  on  the  13  Eliz.  c.  20,  that  though  in 
form  the  instrument  is  a  lease  reserving  rent,  yet  if 
in  substance  it  is  a  charge,  it  is  void  (see  Shaw  v. 
Frichard,  10  Barn,  and  Cres.  241). 

The  design  ol  the  preceding  statutes  is  not  to  pro- 
tect the  successor,  but  the  actual  incumbent  alone. 
They  carry  out  the  principle,  that  the  income  of  the 
living  ought  not  to  be  enjoyed  separately   from  the 
ownership,  or  enjoyment  of  the  living.    The  effect 
of  the  statutes  is  not  to  vitiate  the  contract  itself,  but 
only  so  far  as  it  is  a  charge  on  an  ecclesiastical  living 
with  cure  of  souls.    If  the  contract  be  to  secure  a 
sum  of  money  or  an  annuity,  in  all  probability  there 
will  be  a  covenant  for  payment  of  the  principal  and 
interest  or  there  will  be  a  warrant  of  attorney  secu- 
ring the  same.    Though  the  transaction  should  be 
void  as  a  charge  on  the  covenantor's  living,  yet  the 
personal  covenant  to  pay  is  not  affected.    We  re- 
mark in  this  the  distinction  between  a   statutable 
and  a  mere  common  law  illegality,  t.  e.  between 
a  statutable  illegality,  expressly  declaring  the  whole 
transaction  illegal.    Thus  the  statutes  against  usury, 
prior  to  their  abolition  (ante  p.  150),  avoid  the 
whole  transaction;   so  did  the  annuity  acts  prior 
to  their  repeal   (ante  p.150)   for  non-enrolment; 
and  consequently  in   these    cases,    the   covenant 
for  payment  is  gone.      But  if  the   statute  merely 
avoided  the  particular  transaction,   so  /far  as  con- 
cerned the  illegality,  it  would  be  asvm  the  case  of 
a  common  law  illegality,  that  is,  it  would  not  affect 
the  instrument,  except  so  far  as  it  offended  against 
|   the  statute.    So  here,  except  so  far  as  the  instrument 
is  a  charge  on  the  benefice,  it  is  not  affected  (See 
Mouys  v.  Leake,  8  Term  Rep.  411 ;   Gibbons    v. 
Hooper,  2  Barn,  and  Adol.  738  ;  Wynne  v.  Robin- 
son, 4  Bligh,  N.  S.  27). 

Statutes  repealing,  frc.  the  13  Eliz.  c.  20.— We  men- 
tioned before,  that  the  13  Eliz.  c.  20  had  been  re- 
pealed and  revived,  and  we  may  now  state  the  cir- 
cumstances. By  the  43  Geo.  3,  c.  84,  s.  10  (1803),  the 
13  Eliz.  c.  20,  with  all  explanations,  additions,  and 
alterations  thereof  by  the  14  of  Eliz.,  &c.,  and  so 
much  of  3  Car.  1  as  made  the  same  perpetual,  were 
repealed.  But  the  43  Geo.  3,  c  84,  was  itself  re- 
pealed by  the  57  Geo.  3,  c.  99,  s.  1  (1817),  but  so 
much  of  the  13  and  14  Eliz.,  and  3  Car.  1,  c.  4,  as 
related  to  leases  of  benefices,  &c.,  were  expressly  re- 
pealed ;  thus  though  the  repeal  of  the  43  Geo.  3  re- 
vived the  13  Eliz.  c.  20,  it  was  subject  to  the  repeal 
of  the  provisions  relating  to  leases,  &c. 
It  will  thus  be  seen  that  between  1803  and.  1817, 
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the  13  Eli*,  e.  20  was  not  in  operation  at  all,  and 
that  since  that  period,  only  that  portion  relating  to 
charges  ot  benefices  is  law. 

It  has  been  held  in  several  cases  that  a  charge  on 
a  living,  executed  after  the  passing  of  the  48  Geo.  3, 
c.  84,  and  before  the  passing  of  the  57  Geo.  3,  c.  99, 
is  valid  (Doe  v.  Gully,  9  Barn,  and  Ores.  344  ;  Met- 
calfe v.  Archb.  of  York,  S  Sim.  229). 

Annuity  charged  on  benefice — Collateral  bond.— -It 
has  been  decided,  that  though  an  annuity  may  be 
void  as  being  a  charge  on  a  benefice,  yet  the  covenant 
of  the  grantor,  as  also  that  of  any  sureties  for  pay-; 
ment  of  the  annuity  is  enforceable,  though  the  cove- 
nant refer  to  the  void  grant  (Wynne  v.  Robinson,  4 
Bligh,  N.  S.  27).  This  was  on  the  Irish  statutes, 
but  the  principle  is  applicable  to  the  English  acts. 
There  R.  W.,  being  possessed  of  a  certain  vicarage, 
and  also  a  rectory,  and  chantorship  in  Ireland,  in 
consideration  of  a  sum  of  £6,000  advanced  to 
him  by  the  Globe  Insurance  Company,  granted  to 
them,  and  charged  upon  his  said  benefices,  an  an- 
nuity of  £825  5s.  for  a  term  of  ninety-nine  years,  if 
R.  W.  should  so  long  live.  By  a  bond  and  warrant 
of  attorney  of  the  same  date,  which  reciting  the  inden- 
ture and  reciting  that  the  annuity  should  be  still 
further  secured  by  the  bond  and  warrant  of  attorney, 
R.  W.  and  O.  W.  became  bound  to  certain  trustees 
for  the  Globe  Company,  in  a  penal  sum  of  £6,000 
conditioned  for  payment  of  the  annuity.  It  was  held 
by  the  House  of  Lords,  that  the  collateral  security  by 
the  bonds  was  valid,  although  the  charge  on  the 
benefice  was  void  under  the  statutes. 

The  rule  is  this,  the  obligation  or  bond  is  to  be 
considered  as  a  personal  security  for  payment  of  the 
annuity  or  other  charge.  But  in  reference  to  this 
bond  there  is  one  caution ;  it  is  true  it  is  but  a  per- 
sonal covenant,  yet  if  it  be  of  that  description  to 
which  the  second  statute  of  Eliz.  refers,  that  is,  if  it 
in  the  most  remote  manner  refer  to  satisfaction  out 
of  the  profits  of  the  benefice,  it  will  be  invalid. 

Warrants  of  attorney. — The  most  ordinary  cases  as 
to  charging  benefices  arise  from  taking  a  warrant 
of  attorney  with  a  view  to  a  judgment.  The  points 
here  to  be  considered  are,  when  does  a  warrant  of 
attorney,  given  by  a  clergyman,  constitute  a  charge 
on  his  benefice,  and  when  is  it  a  mere  personal 
charge?  There  is  an  essential  distinction  between 
a  judgment  by  virtue  of  a  warrant  of  attorney  and 
process  in  pursuance  of  it,  and  an  express  charge  on 
the  benefice.  The  warrant  of  attorney  leads  to  a 
judgment,  and  a  judgment  is  a  charge  on  lands,  but 
still  the  judgment  does  not  necessarily  lead  to  a 
charge.  The  execution  is  by  a  sequestration.  As 
to  what  a  sequestration  is  see  per  Taunton,  J.,  in 
Barn,  and  Adol.  739,  and  per  Sir  E.  Sugden,  3  Dru. 
and  Warr.  286.    The  warrant  of  attorney  leads  to  a 


judgment,  and  that  is  followed  np  by  a  sequestration, 
so  that  it  is  clearly  shown  that  the  judgment  does 
not  of  itself  necessarily  create  a  charge  on  the  bene- 
fice, though  the  consequence  of  the  judgment  may 
be  a  sequestration  of  the  profits  of  the  living,  and 
though  the  consequence  of  such  sequestration  will  be 
the  setting  aside  a  portion  of  the  profits  to  pay  the 
amount  secured,  As  Mr.  Justice  Coleridge  said  in 
Bendry  v.  Price  (7  Dowl.  753 ;  S.  C.  4  Jur.  1151), 
u  nothing  is  more  clear  than  that  ecclesiastical  goods 
and  chattels  are  liable  to  be  taken  in  execution  by  a 
proceeding  which  is  peculiar  to  that  sort  of  property. 
.  .  .  .  We  must  take  care  not  to  protect  ecclesi- 
astical persons  from  a  just  execution  for  their  debts* 
....  The  question  is,  whether  on  the  face  ol 
the  document  there  appears  to  have  been  an  execu- 
tion for  a  debt,  or  is  it  in  substance  a  charge  on  the 
benefice  ?"  If  it  is  a  personal  charge  only,  it  is  not 
void  within  the  meaning  of  the  stat.  of  Eliz.  And  a 
warrant  of  attorney  simpliciter  is  a  mere  personal 
charge.  But  where  upon  the  face  of  the  warrant  of 
attorney  it  appears  to  have  been  given  with  the  in- 
tention of  charging  the  benefice,  it  is  a  charge,  and 
therefore  void.  Let  us  suppose  that  the  defeasance 
to  the  warrant  of  attorney  which  limits  the  right  of 
the  judgment  creditor  to  issue  execution,  restricts 
him  from  entering  up  judgment  until  a  certain 
period,  or  until  a  certain  event;  and  suppose  that 
there  is  a  deed  of  even  date  granting  an  annuity,  in 
such  a  case  the  defeasance  will  recite  the  grant  of 
the  annuity,  and  it  will  apparently  appear  to  be 
illegal.  However,  it  is  a  common  case  to  so  incor- 
porate the  invalid  contract  into  the  warrant  of  at- 
torney. The  courts  look  at  the  defeasance  as  merely 
identifying  the  sum  of  money,  and  though  in  fact 
the  warrant  of  attorney  is  given  to  secure  the  illegal 
grant  of  annuity,  yet  if  it  merely  recite  the  grant, 
the  courts  treat  it  as  mere  identification,  and  hold 
the  warrant  good. 

Suppose  a  warrant  of  attorney  in  the  defeasance  to 
recite  the  grant  of  an  annuity  by  a  clergyman,  and  to 
state  that  it  is  given  by  way  of  collateral  security, 
and  that  if  default  be  made  in  payment  of  the  an- 
nuity, judgment  shall  be  entered  up,  and  a  sequestra- 
tion be  had  of  the  profits  of  the  benefice.  This  mere 
reference  to  the  natural  consequences  of  a  judgment 
is  sufficient  to  invalidate  the  warrant  of  attorney,  as 
it  shows  that  the  party  taking  it  had  in  view  a  charge 
on  the  profits  of  the  benefice.  This  is  shown  by  the 
case  of  Flight  v.  Salter  (1  Barn,  and  Adol.  673). 
There  a  warrant  of  attorney,  after  reciting  the  grant 
of  an  annuity  by  an  incumbent,  and  that  the  same  was 
secured  by  a  demise  of  the  rectory,  glebe,  and  tithes, 
declared  that  such  warrant  was  executed  for  the  pur- 
pose of  securing  the  annuity,  and  to  the  end  and 
intent  that  a  sequestration  might  be  obtained  by  the 
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annuitant,  and  kept  in  force  daring  the  continuance 
of  the  annuity,  for  better  securing  the  same.  It  was 
contended  in  support  of  the  sequestration,  that  if  the 
court  held  this  warrant  of  attorney  void,  it  would 
follow  that  no  clergyman  could  give  any  bond  or 
judgment  which  might,  by  any  possibility,  affect  his 
living.  Lord  Tenterden  said,  the  warrant  of  attorney 
states  that  it  was  given  to  the  intent  that  the  seques- 
tration might  issue ;  it  was,  therefore,  given  for  the 
express  purpose  of  enabling  the  grantee  of  the  an- 
nuity to  get  possession  of  the  benefice,,  and  that  he 
could  not  do  by  any  other  means.  The  warrant  of 
attorney,  though  good  for  other  purposes,  is  a  fraud 
on  the  statute  of  13  Elk.  c.  20 ;  the  warrant  of  at- 
torney and  sequestration  founded  on  it  (added  his 
lordship),*  must,  therefore,  be  set  aside.  This  case 
was  followed  up  in  Newland  v.  Watkin  (2  Moo.  and 
Sc.  174 ;  S.  C.  9  Bing.  113).  There  the*  defendant, 
a  beneficed  clergyman,  gave  the  plaintiff  a  warrant 
of  attorney  to  secure  a  previously  contracted  debt, 
authorising  the  plaintiff  to  enter  up  judgment  there- 
on, and  u  to  sue  out  one  or  more  writs  of  fieri  or  le- 
vari faciaa  de  bonis  ecclesiasticis,  or  sequestrari  facias, 
and  to  procure  one  or  more  sequestrations  thereon  " 
against  the  defendant's  livings.  The  plaintiff  having 
entered  up  judgment  and  sequestered  the  defendant's 
livings,  the  court  (at  the  instance  of  an  annuity  cre- 
ditor having  a  subsequent  judgment,  and  without  the 
concurrence  of  the  defendant)  granted  a  rule  to  re- 
strain the  plaintiff  from  further  enforcing  his  writ  of 
sequestration,  on  the  ground  that  the  warrant  of  at* 
torney,  being  a  "  charging  of  a  benefice  with  a  pen- 
sion or  profit,"  was  void  by  the  13  Eliz.  c.  20.  In 
reference  to  the  second  creditor,  C.  J.  TSndal,  said : 
"  We  are  to  consider  whether  his  proceedings  are 
legal.  It  appears  that  by  the  annuity  deed,  the  an- 
nuity granted  to  him  by  the  defendant  is  charged 
upon  the  defendant's  living ;  and  that  for  better  se- 
curing the  annuity,  a  warrant  of  attorney  was  ex- 
ecuted. But  although  the  charge  upon  the  living 
be  void  by  virtue  of  the  13  Eliz,  c.  20,  according  to 
the  authority  of  Shaw  v.  Pritehard  (10  Barn,  and 
Cres.  241),  yet  the  grant  of  the  annuity  is  not  made 
void,  nor  is  the  warrant  of  attorney,  which  contains 
nothing  in  the  defeasance  to  show  that  it  was  intended 
to  bind  the  living,  void,  more  than  in  any  other  case 
where  a  clergyman  gives  the  same  security"  (Gibbons 
v.  Hooper,  2  Barn,  and  AdoL  734). 

These  cases  (and  others  are  mentioned  in  them) 
establish  this  rule :  that  no  mention  should  be  made 
either  in  the  warrant  itself  or  in  the  defeasance  of 
any  process  by  sequestration.  The  warrant  and  the 
defeasance  should  be  silent  on  this,  and  then  a  se- 
questration founded  on  a* judgment  on  such  an  in- 
strument wil)  be  perfectly  valid. 

I/mg  t>.  Stork—Judgment  held  bad  as  a  charge— 


Receiver  refused — We  may  now  notice  a  very  recent 
case  upon  this  subject,  Long  y.  Storie  (3  De  Gexand 
Sm.  808 ;  S.  C.  13  Jur.  227).  There  it  appeared 
that  the  owner  of  an  advowson  mortgaged  it,  and 
also  mortgaged  the  equity  of  redemption,  and  then 
sold  the  advowson,  subject  to  the  mortgages,  and 
took  from  the  purchaser  a  mortgage  of  the  advowson 
for  securing  the  purchase  money.  The  purchaser, 
to  induce  the  first  mortgagee  to  allow  his  money  to 
remain  on  the  security,  gave  him  a  warrant  of  at- 
torney, and  a  similar  security  to  the  second  mort- 
gagee, and  also  another  to  the  vendor  for  the  amount 
of  the  purchase  money ;  and  it  was  arranged  that  the 
first  mortgagee's  judgment  should  have  priority. 
The  living  was  subsequently  sequestrated,  and  a  bill 
was  filed  by.  the  first  mortgagee  for  sale  and  fore- 
closure, and' he  moved  for  a  receiver,  and  for  an  in- 
junction to  restrain  the  defendants,  the  other  incum- 
brancers, from  compelling  payment  from  the  seques- 
trator of  the  money  in  his  hands.  The  court  held 
that  the  transaction  pointed  so  particularly  to  ma- 
king the  judgments  and  sequestration  a  charge  on 
the  living,  as  to  come  within  the  prohibition  of  13 
Eliz.  c.  20,  and  refused  the  motion.  V.  C.  Knight 
Bruce  said :  u  I  am  of  opinion  that  the  alleged  agree- 
ment respecting  the  judgments  and  sequestrations, 
points  so«particularly  to  making  them  a  charge  upon 
the  living,  as  to  bring  them  within  the  operation  of 
cases  cited  (Alchin  v.  Hopkins,  1  Bing.  N.  C.  99 ; 
Newind  v.  Watkin,  9  Bing.  113).  I  am  also  of 
opinion  that  the  court  cannot,  without  tainting  itself 
with  simony,  accede  to  the  present  application  for  a 
receiver  and  an  injunction." 

From  what  has  already  been  stated,  it  may  be  laid 
down  that  provided  no  reference  appear  on  the  face 
of  the  warrant  of  attorney  Or  defeasance  to  anything 
which  will  operate  as  a  direct  charge  on  the  benefice, 
the  occurrence  of  expressions  creating  a  direct  charge 
thereon  in  any  collateral  instrument,  or  even  an  ex- 
press demise  of  the  tithes,  &c,  will,  even  if  such  col- 
lateral instrument  be  referred  to,  be  immaterial,  as 
far  as  the  judgment  and  execution  on  the  warrant  of 
attorney  are  concerned  (see  also  Colebrook  v.  Layton 
4  Barn,  and  Adol.  576 ;  S.  C.  1  Nev.  and  Man.  374 ; 
Johnson  v.  Brazier,  1  Adol.  and  Ellis,  624 ;  S.  C.  3 
Nev.  and  Man.  654 ;  Britten  v.  Wart,  3  B.  and  Adol. 
915;  Gibbons  v.  Hooper,  supra;  Faircloth  v.  Gur- 
ney,  9  Bing.  622;  Saltmarshe  v.  Hewitt,  1  Adol. 
and  El.  812 ;  Kirlew  v.  Butts,  2  B.  and  Adol.  736 ; 
Wynne  v.  Robinson,  4  Bligh.  N.  S.  28).  The  prin- 
ciple of  these  decisions  is  that,  the  reference  being 
for  the  mere  purpose  of  identification,  the  court  can- 
not look  at  the  instrument  referred  to  with  a  view  to 
incorporate  its  provisions  in  the  warrant  of  attorney. 
The  courts  would  not  allow  the  contents  of  the  deed 
to  be  brought  before  it  by  affidavits. 
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We  may  even  go  beyond  the  above  proposition 
and  state  that,  though  the  defeasance  express  that 
the  warrant  is  given  as  a  collateral  security  for  the 
debt,  and  that  the  debt  is  further  secured  by  a  grant 
and  demise  of  the  benefice  of  even  date,  which  latter 
is  void  as  being  a  charge,  yet  the  warrant  will  not  be 
invalid.  This  appears  from  Bendry  v.  Price  (7  Dowl* 
753),  and  Bishop  v.  Hatch  (ibid.  763).  In  the  for- 
mer case  Coleridge,  J.,  said :  "  In  every  case  the 
question  is  whether  on  the  face  of  the  document  there 
appears  to  have  been  an  execution  for  a  debt,  or  for 
a  charge  on  the  benefice  ?  That  is  the  principle  -by 
which  the  question  is  to  be  tested.  There  is,  more- 
owr,  this  rule  laid  down,  that  the  courts  will  not 
look  beyond  the  documents  themselves,  and  will  not 
receive  affidavits  to  explain  the  circumstances  under 
which  they  were  given.  *  *  *  It  is  said  that 
the  reference  in  the  defeasance  to  the  void  deed  of 
lease  of  the  vicarages  will  make  a  warrant  of  attorney 
itself  void.  But  they  are  two  securities  given  for 
the  same  amount,  and  one  is  not  void,  because  that 
amounts  to  a  charge  on  the  benefice,  but  because  the 
security  itself  is  a  charge  within  the  statute.  It  does 
not,  therefore,  follow  that  the  object  of  the  other  will 
in  itself  make  it  void.*' 

Hawkins  v.  Gather  cole-judgment  though  charge  on 
benefice  good)  and  receiver  appointed. — Since  the  above 
referred  to  case  of  Long  v.  Storie,  there  have  been 
two  ot$er  cases — viz.,  Hawkins  v.  Gathercole,  and 
Bates  v.  Brothers,  both  reported  on  different  applica- 
tions, wfeich  have  raised  the  same  question,  and  given 
rise  to  much  difference  of  opinion.  In  the  case  of 
Hawkins  v.  Gathercole  (1  Sim.  N.  S.  63),  it  was 
held  by  Lord  Cranworth  that  a  judgment  entered  up 
and  duly  registered  under  the  1  &  2  Vict.  c.  110, 
88.  13, 19,  was  a  valid  charge  upon  a  benefice,  and 
that  it  entitled  a  creditor  to  have  a  receiver  ap- 
pointed according  to  the  ordinary  course  of  practice 
where  a  judgment  is  obtained  against  a  party  entitled 
to  property  not  seizable  by  the  sheriff.  In  this  case 
the  debtor  against  whom  the  judgment  was  had  was 
not  at  the  time  when  the  rights  of  the  plaintiff  had  ac- 
crued under  it  in  possession  of  an  ecclesiastical  benefice. 

The  1  fr  2  Vict.,  c.  110,  *.  18.— Before  proceeding 
further  it  will  be  well  to  place  before  the  reader  the 
provisions  of  sec.  13  of  the  1  &  2  Vict.  c.  110,  upon 
which  the  point  turns.  That  section  enacts  that  a 
judgment  already  entered  up,  or  to  be  hereafter 
entered  up  against  any  person  in  any  of  her  Ma- 
jesty's superior  courts  at  Westminster,  shall  operate 
as  a  charge  upon  all  lands,  tenements,  rectories,  ad- 
vowsons,  tithes,  rents,  and  hereditaments  (including 
lands  and  hereditaments  of  copyhold  and  customary 
tenure),  or  of  or  to  which  such  person  shall,  at 
the  time  of  entering  up  such  judgment,  or  at  any 
time  afterwards,  be  seised,  possessed,  or  entitled  for 


any  estate  or  interest  whatever  at  law  or  in  equity, 
whether  in  possession,  reversion,  remainder  or  ex- 
pectancy, or  over  which  such  person  shall  at  the 
time  of  entering  up  such  judgment,  or  at  any  time 
afterwards,  have  any  disposing  power  which  he 
might,  without  the  assent  of  any  other  person,  ex- 
ercise for  his  own  benefit,  and  shall  be  binding  as 
against  the  person  against  whom  judgment  shall  be 
bo  entered  up,  and  against  all  persons  claiming  under 
him  after  such  judgment,  and  shall  also  be  binding 
as  against  the  issue  of  his  body,  and  all  other  persons 
whom  he,  without  the  assent  of  any  other  person, 
could  cut  off  and  debar  from  any  remainder,  reversion, 
or  other  interest,  in  or  out  of  any  of  the  said  lands, 
tenements,  rectories,  advowsons,  tithes,  rents,  and 
hereditaments,  and  that  every  judgment  creditor 
shall  have  such  and  the  same  remedies  in  a  court  of 
equity  against  the  hereditaments  so  charged,  by 
virtue  of  this  act,  or  any  part  thereof  as  he  would 
be  entitled  to  in  case  the  person  against  whom  such 
judgment  shall  have  been  so  entered  up  had  power 
to  charge  the  same  hereditaments,  and  had  by 
writing  under  his  hand  agreed  to  charge  the  same 
with  the  amount  of  such  judgment  debt  and  interest 
thereon ;  provided  that  no  judgment  creditor  shall 
be  entitled  to  proceed  in  equity  to  obtain  the  benefit 
of  such  charge  until  after  the  expiration  of  one  year 
from  the  time  of  entering  up  such  judgment,  or  jn 
case  of  judgments  already  entered  up,  or  to  be  en- 
tered up  before  the  time  appointed  for  the  commence- 
ment of  this  act  until  after  the  expiration  of  one  year 
from  the  time  appointed  for  the  commencement  of 
this  act :  nor  shall  such  charge  operate  to  give  the 
judgment  creditor  any  preference  in  case  of  the 
bankruptcy  of  the  person  against  whom  judgment 
shall  have  been  entered  up,  unless  such  judgment 
shall  have  been  entered  up  one  year  at  the  least 
from  the  bankruptcy. 

Lane  v.  Horlock — On  the  repealed  usury  statutes — 
Judgment  no  charge.  —  Reference  is  made,  as  will 
presently  be  seen,  in  the  judgment  of  V.  C.  Stuart, 
to  the  decision  of  V.  C.  Kindersley  in  the  case  of 
Lane  v.  Horlock  (17  Jur.  983 ;  S.  C.  1  Drewry, 
587 ;  22  Law  Journ.  Ch,  986),  which  was  not,  how- 
ever, Upon  the  statutes  relating  to  charges  upon  be- 
nefices, but  upon  the  repealed  usury  statutes  (ante, 
p.  160),  In  that  case  a  judgment  was  given  to 
secure  the  payment  of  a  sum  of  money  and  interest 
at  a  higher  rate  than  £6  per  cent,  and  V.  C.  Kin- 
dersley held  that  the  judgment  as  such  was  valid— 
t.  <?.,  it  might  be  enforced  against  the  person  or  pro- 
perty of  the  defendant,  not  being  lands,  but  that  the 
judgment  had  not  the  effect,  or,  at  least,  could  not 
be  used  as  a  charge  upon  lands,  and  his.  Honour 
refused  to  assist  the  judgment  creditor  in  enforcing 
the  security  on  the  land. 
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v.  Brothers— Judgment  considered  as  good 
charge  against  benefice,  but  receiver  refused  on  other 
grounds. — In  the  case  of  Bates  v.  Brothers  (17  Jur. 
1174 ;  8.  C.  22  Law  Tim.  Rep.  196  ;  23  Law  Journ. 
Ch.  160 ;  2  Eq.  Rep.  821,  827  ;  Week.  Rep.  1863-4, 
pp.  116,  388,  686)  the  circumstances  of  the  case  were 
rather  complicated,  but  in  effect  it  appeared  that  J.  B., 
the  incumbent  of  a  rectory,  gave  to  the  plaintiff  a 
warrant  of  attorney  to  Becure  £300  and  interest,  and 
also  on  the  same  day  agreed  to  assign,  by  way  of 
mortgage,  the  rent-charge  of  the  parish.  The 
plaintiff  entered  up  judgment  on  the  warrant  of 
attorney,  and  registered  the  same.  Subsequently, 
by  a  deed,  the  plaintiff  agreed  .that  J.  B.  might  con- 
tinue to  receive  the  rent-charge,  on  giving  which  he 
thereby  gave  an  assignment  of  his  furniture  and 
elfects;  afterwards  one  A.  D.  entered  up  and  regis- 
tered a  judgment  against  J.  B.  for  £8,000  and  costs, 
and  sued  out  a  sequestration,  and,  being  nominated 
sequestrator,  was  put  in  possession  of  the  aforesaid 
rent-cLarge.  A  bill  was  filed  against  J.  B.,  A.  D.,  and 
the  Archbishop  of  Canterbury,  and  a  motion  was 
made  for  a  receiver,  it  being  submitted  that  as  the 
above  18th  section  of  the  1  &  2  Vict.  c.  110,  had 
made  a  judgment  operate  as  a  charge  in  equity  upon 
44  all  rectories,  advowsons,  and  tithes,"  and  binding 
as  against  the  person  against  whom  the  judgment 
had  been  entered  up,  and  against  all  persons  claim- 
ing under  him  after  such  judgment,  the  plaintiff's 
prior  judgment  was  an  equitable  lien  on  the  benefice 
charged,  and  entitled  him  to  have  a  receiver  ap- 
pointed, and  the  sequestrator,  whose  judgment  was 
later  in  date  than  the  plaintiff's,  put  out  of  possession. 
It  was  admitted  that  the  law  under  the  13th  Elk. 
6.  20,  allowed  priority  to  a  sequestrator*  but  it  was 
contended  that  since  the  1  &  2  Vfct.  c.  110,  judg- 
ments properly  entered  up  and  registered  in  accord- 
ance with  the  provisions  of  the  act,  were  prior 
charges  in  equity.  The  case  of  Hawkins  v.  Gather- 
cole  (supra)  was  relied  on  as  exactly  in  point.  On 
the  other  hand,  for  the  sequestrator  it  was  contended 
that  the  agreement  which  had  been  entered  into  by 
J.  B.  had  charged  the  ecclesiastical  profits  of  the 
benefice,  and  made  it  primarily  liable.  That  the 
nature  of  the  security  given  by  J.  B.  on  the  same 
day  ad  the  warrant  of  attorney  was  a  charge  upon 
the  ecclesiastical  profits,  and  brought  the  transaction 
within  the  13  Eliz.,  c.  20,  and  it  was  therefore  invalid. 
But  were  that  not  so,  then  the  arrangement  by  which 
J.  B.  was  to  receive  the  rent-charge  for  his  own  use, 
on  assigning  his  furniture  and  effects,  operated  to 
exonerate  the  rent-charge  from  the  previous  se- 
curity. And  this  was  the  view  taken  by  the  judge, 
Sir  J.  Stuart,  who  also  ruled  against  the  plaintiff  on 
another  ground— viz.,  that  where  there  are  several 
equitable  incumbrancers,  one  of  whom,  by  greater 


diligence,  though  later  in  date,  gets,  in  aid  of  his 
equitable  incumbrance,  a  legal  right,  the  court  will 
not  disturb  him  in  his  possession.  But  though  thus 
deciding  against  the  motion  on  other  grounds,  the 
"Vice-Chancellor  expressed  himself  thus: — "The 
motion  which  has  been  made  was  for  a  receiver,  and 
the  effect  of  .granting  the  motion  and  appointing  a 
receiver  would  be  to  put  the  plaintiff  in  possession 
of  the  fruits  of  the  ecclesiastical  benefice,  which  his 
debtor,  the  Rev.  James  Brothers,  the  incumbent  of 
the  livings,  had  given  him  as  a  security  for  his 
debt,  and  upon  which  he  founded  his  case.  Now, 
one  of  the  very  difficult  and  important  questions 
which  ilad  been  argued  in  this  case  it  would  not,  he 
was  very  glad  to  find,  be  necessary  to  deal  with,  in 
the  view  which  he  took  of  the  rights  oi  the  plain- 
tiff, and  the  other  creditor,  who  was  in  possession 
of  the  fruits  of  these  benefices  under  the  writ  of 
sequestari  facias.  The  question  was  upon  the  con- 
struction of  the  statute  of  Elizabeth,  as  applied  to 
the  state  of  the  law  under  the  statute  of  Victoria, 
and  the  terms  of  the  securities  in  respect  of  which 
the  plaintiff  made  his  claim.  If  it  were  necessary 
for  him  to  decide  the  case  upon  that  ground,  he  felt 
himself  so  strongly  pressed  by  the  case  of  Long  v. 
Stone,  that  he  should  have  had  great  difficulty  in 
holding,  consistently  with  that  case,  that  the  plain- 
tiff could  maintain  his  right  upon  the  present  con- 
test ;  but  if  the  matter  had  been  unprejudiced  by 
decision,  he  should  have  had  the  greatest  difficulty 
in  holding  that  the  plaintiff  was  not  entitled,  under 
his  judgment  and  his  securities,  to  the  fruits  of 
the  benefice.  He  could  not  reconcile  the  decision 
in  the  case  of  Long  V.  Stone  with  the  doctrine,  which 
he  conceived  to  be  well  established  at  law,  in  the 
case  which  had  been  referred  to  on  behalf  of  the 
plaintiff,  and  which  proceeded  upon  a  principle  by 
which  this  court  considered  itself  bound  (Gibbons,  v. 
Hooper,  2  Barn,  and  Adol.  734 ;  Moore  v.  Ramsden, 

3  Barn,  and  Adol.  9i7,  note ;   Colebrook  v.  Layton, 

4  Id:  578).  He  considered  the  case  of  Hawkins  v. 
Gathercole,  if  supported  at  all,  must  be  supported  by 
considerations  different  to  those  offered,  and  which 
were  inconsistent  with  Long  v.  Storie.  It  was  very 
true  that  the  decision  in  Hawkins  v.  Gathercole  pro- 
ceeded in  a  very  marked  way,  in  this  —  that  the 
debtor  in  that  case,  against  whom  the  judgment  was 
pressed,  was  not,  at  the  time  when  the  rights  of  the 
plaintiff  had  accrued  under  it,  in  possession  of  an  ec- 
clesiastical benefice;  but  what  difference  that  could 
make,  looking  at  the  statute  of  Elizabeth,  he  could 
not  imagine.  If  it  were  necessary  to  decide  this 
question  now,  he  should  not  do  eo  without  taking 
much  time  to  consider  it,  and  to  look  Into  all  the 
authorities  on  the  subject.  He  could  not  reconcile 
these  cases  to  his  own  mind  when  referring  to  the 
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reasoning  in  the  case  of  Lane  v.  Horlock  (supra). 
The  reasoning  of  the  judgment  in  that  case  pro- 
ceeded upon  grounds  that  might  fairly  be  considered 
as  supporting  the  case  of  the  defendant  Dangerfield 
upon  this  motion.  The  judgment  of  Sir  R.  T.  Kin- 
dersley,  V.  C,  in  that  case,  afforded  a  strong  argu- 
ment against  the  application  of  the  present  plaintiff; 
but  if  asked  to  reconcile  that  judgment — not  looking 
at  the  case  as  affected  by  the  usury  laws — with  the 
views  expressed  -by  the  present  Lord  Chancellor  in 
his  judgment  in  Hawkins  v.  Gathercole.  and  with 
the  judgment  in  the  case  of  Long  v.  Storie,  he  cer- 
tainly could  not.  He  was,  therefore,  glad  to  find 
that,  on  these  grounds,  )*e  could  dispose  of  this  case 
without  entering  at  all  into  this  vexed  question." 

Bates  v.  Brothers— Judgment  a  void  charge. — The 
above  decision  of  V.  C.  Stuart  was  appealed  against, 
but  the  Lords  Justices  merely  directed  the  motion  to 
stand  over  until  after  the  hearing  of  the  cause.  The 
cause  was,  therefore,  brought  to  a  hearing  before 
V.  C.  Stuart,  who  decided  that  the  plainthTs  judg- 
ment was  a  charge  on  the  fruits  of  a  benefice  by 
writing,  and  was  therefore  void  under  the  13  Eliz. 
c.  2Q.  His  Honour,  in  giving  judgment,  said :  u  The 
relief  sought  by  the  plaintiff  is  upon  the  footing  that, 
as  a  judgment  creditor  under  the  provisions  of  the 
statute  1  &  2  Vict.  c.  110,  s.  13,  he  has  an  equitable 
charge  upon  the  fruits  of  this  benefice.  I  do  not 
understand  it  to  be  disputed  that  the  statute  13  Eliz. 
c.  20,  is  now  in  force,  and  that  under  that  statute  an 
equitable  charge  in  writing  upon  the  fruits  of  an  ec- 
clesiastical benefice  is  invalid,  and  cannot  be  enforced 
in  this  court  I  am  asked,  however,  to  give  effect  to 
this  judgment  as  an  equitable  charge  under  the 
provisions  of  the  statute  1  &  2  Vict  c.  110,  s.  13, 
which  say  that  the  judgment  creditor  who,  under 
the  19th  section,  'registers  his  judgment,  shall  be 
entitled  to  sue  in  this  court  upon  as  good  a  title  as  if 
he  had  an  equitable  charge  upon  the  estate  by 
writing.  After  the  best  consideration  that  I  can 
give  to  the  language  of  the  statute,  I  do  not 
see  how  it  would  be  possible  for  me  to  give 
effect  to  the  right  claimed  by  this  plaintiff,  and  to 
declare  this  a  valid  charge,  upon  any  other  footing 
than  treating  it  as  a  charge  upon  the  fruits  of  this 
benefice  in  writing,  and  if  it  be  a  charge  in  writing  I 
think  it  is  a  void  charge ;  and  I  am  quite  unable  to 
see  how,  upon  the  construction  of  the  statute,  I 
should  be  authorised  to  give  it  force.  It  has  been 
said  that  the  effect  of  the  statute,  by  its  13th  section,  is 
to  do  away  with  the  disability  imposed  by  the  statute  of 
the  13th  Eliz.  upon  a  charge  of  this  kind,  so  as  to  en- 
title a  judgment  creditor  to  a  remedy  under  that 
statute,  but  the  words  of  the  statute  expressly  say  that 
it  shall  only  be  considered  as  a  charge  in  writing  so  far 
as  the  debtor  has  power  to  charge.    As  a  power  to 


charge  a  benefice,  the  words  of  the  section  are  clear. 
Now,  there  is  no  power  to  charge  by  writing  the 
fruits  of  an  ecclesiastical  benefice ;  and  I  cannot  hold 
that  any  new  power  was  conferred  by  this  statute  to 
charge  anything  which  could  not  by  writing  have 
been  charged  before.  Therefore,  I  think  the  plain- 
tiff is  not  entitled  to  the  decree  that  he  asks  for,  de- 
claring that  he  has  a  valid  charge  upon  this  benefice ; 
but  what  embarrasses  me  in  this  case  is,  that  it  has 
been  decided  by  a  judge,  whose  decision  is  die 
highest  in  tins  court  (Lord  Cranworth),  that  upon 
the  construction  of  this  statute  a  judgment  creditor 
registering  Iris  judgment*  so  as  to  give  it  the  same 
effect  as  a  charge  in  writing,  has,  notwithstanding 
the  statute  of  Elizabeth,  a  valid  charge  upon  the 
fruits  of  a  benefice.  On  the  other  hand,  notwith- 
standing that  authority,  I  have  this  fact,  that  my 
refusal  to  give  relief  upon  a  motion  for  a  receiver, 
has  not  been  yet  altered  by  the  Court  of  Appeal, 
although  the  case  was  brought  under  their  attention. 
Hie  Lords  Justices  have  reserved  their  judgment 
upon  the  motion ;  and  when  I  find  that  the  Lord 
Chancellor  has  expressed  an  opinion  so  clear  and 
strong  as  he  has  expressed  on  the  construction  of  the 
statute,  in  Hawkins  v.  Gathercole,  it  would  be  pre- 
sumptuous and  absurd  in  me  to  decide — which  I 
certainly  shall  not  do— adversely  to  that  opinion.19 

AGENT      AND       PRINCIPAL. 

Several  hinds  of  agents. — There  are  several  kinds  of 
agents,  some  of  whom  derive  all  their  power  and 
authority  from  the  express  contract  between  them 
and  their  principals,  whilst  others  have  their  powers 
and  authorities  regulated  by  legislative  enactments, 
or  more  frequently  by  custom.  Of  this  latter  kind 
are  brokers  and  factors,  and  some  others,  of  whom  ' 
notice  will  be  taken  in  their  proper  places.  At 
present  it  is  intended  to  touch  upon  some  general 
matters  applicable  to  agents  not  regulated  by  statutes 
or  by  custom. 

How  agent  constituted.— The  authority  of  an  agent 
is  created  either  by  deed,  by  a  writing  not  under  seal, 
by  oral  agreement,  or  by  mere  employment  without 
any  express  agreement  The  only  instances  in. 
which  a  deed  seems  necessary  are— 1,  Where  a  corpo- 
ration is  concerned,  and  the  matter  is  not  of  that 
ordinary  nature  which  is  considered  as  dispensing 
with  the  necessity  of  so  formal  an  act  as  a  deed 
(1  Broom's  Pract  458—490 ;  Hall  v.  Swansea,  5  Qu. 
Ben.  Rep.  526) ;  2,  Where  the  principal  is  to  be 
bound  under  seal  (Elliott  v.  Davis,  2  Bos.  and  Pull. 
838 ;  Harrison  v.  Jackson,  7  Term  Bep.  209).  Thus, 
in  an  action  of  covenant  on  a  charter-party,  it  ap- 
pearing that  a  deed  was  executed  by  one  G.  D.  for 
and'  on  behalf  of  the  defendants,  but  that  G.  D.  had 
only  verbal  authority  from  the  defendants  to  execute 
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the  deed,  Lord  Kenyan  held  that  the  action 
coold  not  he  maintained;  for  that  a  deed  could  not 
be  executed  by  an  agent  ao  as  to  bjnd  the  principal 
unlets  he  were  anthoriaed  by  deed  under  seal 
(Honley  t.  Both,  died  7  Term  Rep.  209).  So  a 
general  authority  from  one  of  several  assignees  of  a 
bankrupts  estate  to  the  others,  to  act  for  him,  and  to 
use  his  name,  is  not  sufficient  to  enable  the  others  to 
execute  a  release  by  deed,  but  there  must  be  a  special 
anthority  under  seal  for  the  purpose  (Williams  v. 
Walsby,  4  Esp.  N.  P.  C.  220).  And  if  the  principal- 
acknowledge  that  he  gave  the  agent  authority,  yet 
the  acknowledgment  itself  is  not  sufficient  to  prove  it 
without  the  production  of  an  authority  under  eeal, 
although  the  presumption  arising  from  the  acknow- 
ledgment is  that  it  was  a  legal  anthority  (Steiglitz 
v.  Egginton,  1  Holt's  N.  P.  C.  HI ;  see  also  Hunter 
v/  Parker,  7  Mees.  and  Wels.  322,  where  the  power 
of  an  agent  to  bind  by  deed  was  considered).  Where- 
ever  a  specific  appointment  of  an  agent  is  necessary, 
a  subsequent  recognition  of  acts  done  by  him  in  that 
capacity  is  said  to  be  better  than  a  previous  autho- 
rity, as  such  subsequent  ratification  is  equivalent  to 
a  previous  authority,  and  an  approval  of  the  act  done 
(per  Best,  C.  J.,  in  Jones  v.  Bright,  5  Bing.  533 ; 
Maclean  v.  Dunn,  4  Bing.  722 ;  see  also  further  post 
on  the  doctrine  of  ratification  in  connexion  with  the 
maxim  Ratihabitio  retro  trahitur  et  mandate  priori 
asgsuparaturj. 

General  or  special,  limited  or  unlimited  authorities. 
•—The  authority  of  an  agent  is  said  to  be  general  or 
special  with  reference  to  its  object— i.  *.,  according  as 
it  is  confined  to  a  single  act,  or  is  extended  to  all 
acta  connected  with  a  particular  employment.  A 
general  authority,  however,  does  not  import  an  trn- 
qmaUfied  one,  but  that  which  is  derived  from  a  multi- 
tude of  instances ;  whereas  a  particular  authority  is 
confined  to  an  individual  instance,  and  whether  the 
anthority  be  general  or  not  is  to  be  collected  from 
the  general  dealing  between  the  principal  and  agent, 
and  not  merely  from  private  instructions.  With 
reference  to  the  manner  of  its  execution,  it  is  either 
United  or  imHmited—that  is,  the  agent  is  either  bound 
by  precise  instructions,  or  left  to  pursue  his  own  dis- 
cretion (Paley's  Frinc  and  Agent,  pp.  2,  3). 

Where  a  party,  dealing  with  others  through  an 
agent,  intrusts  the  agent  with  a  written  consent  on  his 
part  to  do  a  particular  act,  and  privately  instructs 
him  not  to  give  the  consent  except  upon  certain  con- 
ditions not  specified  in  it,  and  the  agent  gives  the 
consent  unconditionally,  the  principal  cannot,  sub- 
sequently, undo  the  effect  of  the  consent  so  given  on 
the  ground  that  the  agent  exceeded  his  authority ; 
and  it  is  the  same  if  the  principal  signed  the  consent 
at  the  suggestion  of  his  agent,  without  examining  its 
contents,  and  supposing  that  the  conditions  were 


virtually,  if  not  actually,  comprehended  within  it 
(Neeld  v.  Duke  of  Beaufort,  and  Duke  of  Beaufort 
v.  Taylor,  5  Jurist,  1123). 

It  has  been  decided  at  nisi  prius  that  an  agent  baa 
no  right,  without  the  authority  of  his  principal,  to 
overdraw  a  banking  account  But  if  it  appear  that 
the  agent  baa  done  so  with  the  knowledge  of  his 
principal,  the  jury  will  be  warranted  in  inferring 
from  this  that  the  agent  had,  in  fact,  the  requisite 
authority  (Pott  v.  Bevan,  1  Car.  and  Kirw.  335). 
A.  was  the  owner  of  a  saw-null,  and  B.  was  his  fore- 
man. B.,  as  the  agent  of  A.,  but  without  any  express 
authority,  entered  into  a  contract  in  writing  to  supply 
C.  with  a  quantity  of  Scotch  fir  staves ;  it  was  held 
that  this  contract  was  binding  on  A.,  inasmuch  as  B. 
must  be  presumed  to  have  hatd  a  general  anthority  to 
enter  into  such  contracts  as  the  one  in  question 
(Richardson  v.  Cartwright,  1  Car.  and  Kirw.  328). 

The  acceptance  or  indorsement  of  a  bill  of  ex- 
change, expressed  to  be  "per  procuration,"  is  a 
notice  to.  the  indorsee  that  the  party  so  accepting 
or  indorsing  professes  to  act  under  an  anthority  from 
some  principal,  and  imposes  upon  the  indorsee  the 
duty  of  ascertaining  that  the  party  so  accepting  or 
indorsing  is  acting  within  the  terms  of  such  authority 
(Alexander  v.  Mackenzie,  6  Com.  Ben.  Rep.  766). 

Ratification  by  principal  of  agents  acts. — Where  a 
person  does  an  act  as  agent  for  another,  a  subsequent 
ratification  by  that  other  is  always  equivalent  to  a 
prior  command.  The  maxim  of  the  common  law, 
borrowed  from  the  civil  law,  is  Omnis  ratihabitio 
retro  trahitur  et  mandato  priori  cequiparatur—*t  all 
events,  where  it  does  not  prejudice  the  rights  of 
strangers.  Ratihabitio  is  defined  to  be  >"  the  act  of 
assenting  to  what  has  been  done  by  another  in  my 
name."  And  it  is  no  objection  that  thef  intended 
principal  was  unknown  at  the  time  to  the  person  who 
intended  to  be  and  act  as  agent  (Foster  v.  Bates,  12 
Mees.  and  Wels.  226 ;  S.  C.  7  Jur.  1093).  And  this 
doctrine  of  ratihabitio  applies  to  both  contracts  and 
torts.  As  to  the  latter,  Lord  Coke  (4  Instit  317) 
says :  u  he  that  receives  a  trespasser,  and  agrees  to 
a  trespass  after  it  is  done,  is  no  trespasser,"  unless 
the  trespass  was  done  to  his  use,  or  for  his  benefit, 
and  then  his  agreement  subsequent  amounts  to  a 
commandment ;  for  in  that  case  omnis  ratihabitio 
retro  trahitur  et  mandato  priori  aquiparatur  (see 
Wilson  v.  Tummon,  6  Scott,  N.  B.  894;  Walker  v. 
Hunter,  2  Com.  Ben.  Rep.  324 ;  Heath  v.  Chilton, 
12  Mees.  and  W.  632 ;  Buron  v.  Denman,  2  Exch. 
Rep.  167).  In  the  recent  case  of  Bird  v.  Brown  it 
was  held  that  the  maxim  "  Omnis  ratihabitio  retro 
trahitur  et  mandato  priori  cequiparatur,"  means,  first, 
as  applied  to  cases  of  contract,  that  if  A.,  unautho- 
rised by  B.,  makes  a  contract  on  his  behalf  with  C, 
which  B.  afterwards  recognises  and  adopts,  the  con- 
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tract  is  to  be  dealt  with  as  having  been  originally 
made  by  his  authority.  Secondly,  as  applied  to  cases 
of  tort,  that  where  A.,  professing  to  act  by  the 
authority  of  B.,  does  that  which  prima  facie  amounts 
*  to  a  trespass,  and  B.  afterwards  assents  to  and  adopts 
his  act,  A.  is  treated  as  having  from  the  beginning 
acted  by  his  authority,  and  B.  becomes  a  trespasser 
unless  he  can  justify  the  act  In  some  cases,  also, 
that  where  an  act  which,  if  unauthorised*  would 
amount  to  a  trespass,  has  been  done  in  the  name  and 
on  behalf  of  another,  and  without  previous  authority, 
a  subsequent  ratification  may  enable  the  party  on 
whose  behalf  the  act  was  done  to  take  advantage  of 
it,  and  treat  it  as  having  been  done  by  his  direction ; 
but  this  doctrine  must  be  taken  with  the  qualification 
that  the  act  of  ratification  must  take  place  at  a  time 
and  under  circumstances  when  the  ratifying  party 
might  have  himself  lawfully  done  the  act  which  he 
ratifies  (Bird  v.  Brown,  14  Jur.  132 ;  S.  C.  19  Law 
Journ.  Exch.  154). 

The  plaintiff  had  been  taken  into  custody  by  a 
railway  inspector,  charged  with  having  no  ticket, 
refusing  to  pay  the  fere,  intoxication,  and  assaulting 
the  inspector.  At  the  hearing  before  the  magistrate 
the  solicitor  of  the  company  attended  to  conduct  the 
proceedings ;  it  was  held  that  such  attendance  was 
no  evidence  of  ratification  by  the  company  (East. 
Count.  Rail.  Co.  v.  Brown,  in  error,  6  Exch.  Rep. 
814  ;  S.  C.  20  Law  Journ.  Exch.  196  ;  15  Jur.  297). 

Direction  to  agent  to  pay  money  to  third  person. — A 
direction  by  a  principal  to  his  agent  to  pay  to  a  third 
person  the  proceeds  of  a  sale,  being,  in  fact,  a  transfer 
of  such  proceeds,  is  not  revocable,  if  founded  on  a 
valuable  consideration  (1  Bos.  and  Pul.  298 ;  2  Id. 
378} ;  Dickenson  y.  Marrow,  14  Mees.  and  Wels. 
713).  Where  money  is  paid  by  A.  to  B.,  to  be  ap- 
plied by  the  latter,  pursuant  to  a  binding  contract 
between  the  parties,  A.  cannot  revoke  its  destination 
(Yates  v.  Hoppe,  9  Com.  Ben.  Rep.  541 ;  8.  C.  14 
Jur.  372).  In  explanation  of  this  doctrine,  which  is 
one  of  much  importance,  and  seems  opposed  to  the 
general  rule  of  the  common  law,  that  the  liability  on 
a  simple  contract  is  not  assignable  at  law,  we  may 
observe,  that  the  third  party,  for  whose  benefit  the 
appropriation  is  made,  must  be  privy  thereto,  and 
the  party  holding  the  money  must  do  something 
amounting  to  an  assent  or  agreement  on  his  part  to 
hold  the  sum  in  his  hands  for  the  purpose  indicated 
(see  Wedlake  v.  Hurley,  1  Cr.  and  Jerv.  83; 
Hamilton  v.  Spottiswoode,  18  Law  Journ.  Exch. 
893).  Indeed,  where  money  is  remitted  to  or  placed 
in  the  hands  of  a  party  for  the  benefit  of  a  third 
person,  the  person  so  remitting  or  placing  the  money 
may,  before  the  money  has  been  applied  or  been 
agreed  with  the  remittee  to  be  held  for  his  benefit, 
revoke,  though,  as  above  stated,  where   a  party 


holding  the  money  pledges  himself  to  the  remittee  to 
hold  the  fund  for  his  benefit,  the  order  is  irrevocable, 
and  the  remittee  may  sue  the  holder  of  the  money 
to  recover  it  if  withheld  (Belcher  v.  Campbell,  8  Qu. 
Ben.  Rep.  8;  Walker  v.  Rostron,  9  Mees,  and 
Wels.  411). 

The  duties  of  an  agent — If  an  agent  receive  in- 
structions from  his  principal  directing  him  how  to 
act,  he  is  bound  to  adhere  faithfully  to  such  instruc- 
tions, and  will  be  liable  for  any  departure  from  them, 
though  he  intended  thereby  to  benefit  his  principal ; 
and  should  he  be  successful,  he  must  account  to  his 
principal  for  the  whole  profits  derived  from  the  same, 
although  he  would  have  had  to  bear  the  risk  of 
failure,  at  least,  until  his  principal  elected  to  accept 
the  benefit  of  his  act  (Catlin  v.  Bell,  4  Campb.  184 ; 
Clark  v.  Perry,  Eq.  Cas.  Abr.  708  ;  see  Prince  v. 
Clark,  1  Barn,  and  Cres.  186). 

As  a  general  rule,  a  special  agent  under  a  limited 
authority  cannot  bind  his  principal  by  any  act  beyond 
the  scope  of  such  limited  authority — so  that  where 
the  holder  of  a  bill  of  exchange  desired  A.  to  get  it 
discounted,  but  positively  refused  to  indorse  it,  and 
A.  delivered  it  to  B,  for  the  same  purpose,  informing 
him  to  whom  it  belonged ;  and  B.  finding  he  could 
not  dispose  of  it  without  indorsing  it,  was  prevailed 
on  to  do  so  by  A.'s  telling  him  that  he  would  indem- 
nify him,  but  the  indorsee  took  it  upon  the  credit  of 
the  names  on  the  Dill  without  any  knowledge  of  the 
real  owner;  it  was  held,  although  such  original 
owner  afterwards  promised  to  pay  the  bill,  that  such 
promise  could  not  support  an  action  brought  against 
him  by  the  indorsee,  it  being  nudum  pactum ;  for 
as  A.  was  a  special  agent  under  a  limited  authority, 
he  could  not  bind  his  principal  by  any  act  beyond 
the  scope  of  such  limited  authority  (Fern  v.  Harri- 
son, 3  Term  Rep.  757 ;  4  Term  Rep.  177).  The 
same  principle  ruled  the  following  case : — The  plain- 
tiff had  placed  goods  in  the  warehouse  of  E.  and  Co., 
at  H.,  for  sale,  and  while  they  were  there  he  sold 
two  parcels  to  the  defendant,  who  resided  in  London. 
After  the  defendant  had  paid  the  plaintiff  for  one 
parcel  he  received  a  letter  from  one  T.,  a  clerk  to 
E.  and  Co.,  inclosing  invoice  of  the  other  parcel, 
requesting  payment,  and  stating  that  E.  and  Co. 
were  authorised  to  receive  the  money  for  the  plain- 
tiff. The  letter  purported  to  be  signed  by  E.  and 
Co.  per  procuration  of  the  plaintiff.  The  defendant 
•remitted  the  amount  as  requested,  but  T.  intercepted 
the  letter  at  the  office  of  C.  and  Co.,  and  appropri- 
ated the  money.  T.  had  authority  to  receive  pay- 
ments over  the  counter  for  the  goods  deposited,  but 
in  no  other  way ;  it  was  held  that  the  receipt  by  T. 
was  no  payment  to  the  plaintiff  (Rayer  v.  Brett,  19 
Law  Journ.  Exch.  346).  A  consignor  who  has  pur- 
chased goods  on  account,  and  at  the  risk  of  his  cor- 
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respondent,  and  delivered  them  to  the  carrier,  has 
no  right,  by  reason  of  a  variation  of  the  accounts 
between  him  and  his  correspondent,  or  of  a  disagree- 
ment between  them,  to  depart  from  his  duty,  and 
deliver  them  to  another  person ;  and  a  party  taking 
from  the  consignor,  with  notice  of  the  circumstances, 
is  subject  to  the  rights  of  the  correspondent  (Green 
v.  Maitland,  4  Beav.  524). 

In  some  peculiar  instances,  where  the  law  gives  an 
authority  to  a  party  to  act  for  another,  such  implied 
authority  cannot  be  limited  by  previous  express 
instructions  to  tne  agent.  Thus,  where  a  landlord 
employed  an  attorney  to  distrain  for  rent,  who  pre- 
pared a  warrant  of  distress,  which  the  landlord 
signed,  and  the  attorney  instructed  the  bailiff  not  to 
receive  the  rent,  but  to  refer  the  tenant  to  him ;  and 
the  bailiff  thereupon  refused  a  tender  of  the  rent  and 
expenses.  In  trover  by  the  tenant  for  the  goods 
jdistrained,  it  was  held  that  such  a  bailiff  has  an 
implied  authority  given  him  by  the  law  to  receive 
the  amount  of  the  rent  and  costs  if  tendered  by  the 
tenant,*  and  such  authority  cannot  be  limited  by  a 
previous  express  intimation  given  on  behalf  of  the 
landlord  to  the  bailiff  not  to  receive  the  rent,  but  to 
refer  the  tenant  to  the  landlord's  attorney  (Hatch  v. 
Hale,  14  Jur.  459 ;  S.  C.  19  Law  Journ.  Q.  B.  289),  - 

An  agent  is  bound  to  observe  the  accustomed 
course  of  that  business  in  which  he  is  employed. 
Therefore,  as  stock  is  usually  sold  for  ready  money 
only,  a  principal  is  not  bound  by  the  acts  of  a  broker 
employed  by  him,  who  sells  upon  credit  without 
a  special  authority,  though  acting  bom  fide,  and  with 
a  view  to  the  benefit  of  the  principal  (Wiltshire  v. 
Sims,  1  Campb.  258). 

Agent  pledging  credit  of  foreign  principal — A  mer- 
chant, though  in  one  sense  agent  for  his  foreign 
correspondents,  is  not  by  mercantile  usage  entitled 
to  pledge  their  credit  as  purchasers  for  what  he  buys 
in  the  home  market  on  their  account  (Power  v. 
Morris,  2  Ell.  and  Bl.  89;  S.  C,  17  Jur.  1116; 
22  Law  Journ.,  N.  S.,  Q.  B.  318).  As  observed  by 
Maule,  Just.,  in  Smyth  v.  Anderson  (18  Law  Journ. 
C.  P.  115 ;  S.  C.  18  Jur.  211,  215),  in  point  of  feet, 
a  foreigner  purchasing  through  an  "English  agent  is 
not  a  purchaser  at  all ;  there  is  no  contract  of  sale 
between  him  and  the  vendor.  Still,  there  may  have 
been  such  a  course  of  dealing  or  recognition  as  to 
make  the  foreign  correspondent  liable  to  a  party  with 
whom  his  agent  has  dealt.  But  even  in  such  a  case 
the  right  of  the  seller  of  goods  to  resort  to  an  undis- 
closed foreign  principalis  barred  by  any  circumstance 
which  shows  that  the  enforcement  of  that  right 
would  operate  unjustly.  Thus,  where  A.,  as  the 
agent  of  B.,  a  merchant  residing  abroad,  bought 
goods  of  C,  and  at  the  time  of  the  purchase  A.  did 
not  inform  C.  who  was  his  principal,  but  the  invoices  I 


described  the  goods  as  "  bought  on  account  of  B.  per* 
A."  Afterwards  C.  drew  on  A.  for  the  amount  at 
four  and  six  months,  but  A.  became  insolvent  before 
either  of  the  bills  arrived  at  maturity.  B.,  after 
receiving  advice  of  the  purchase,  made  large  remit- 
tances to  A.  on  account  of  these  and  other  goods,  and 
A.  at  the  time  of  his  stoppage  was  considerably 
indebted  to  B.  It  was  held,  that  under  these  cir- 
cumstances it  was  not  competent  to  C.  to  sue  B.  for 
the  price  of  the  goods  (Smith  v.  Anderson,  7  Com. 
Ben.  Rep.  21). 

Agent  cannot  delegate  his  authority. — Although  it  is 
a  general  maxim  of  the  law  qui  facit  per  alium  facit 
per  #i,  yet  the  operation  of  this  rule  is  limited  by 
another  maxim  or  principle  of  the  law  that  a  delegated 
authority  cannot  be  re-delegated. — Delegatus  non 
potest  Delegare,  or,  Delegata  potestas  non  potest 
dekgari. 

From  this,  it  results  that  one  agent  to  whom  a  bare 
authority  is  given  cannot  lawfully  nominate  or  appoint 
or  contract  with  another  to  perform  the  subject  of  his 
agency  so  as  to  bind  the  principal  thereby  {per  Lord 
Denman  in  Cobb  v.  Becke,  6  Qu.  Ben.  Rep.  936). 

Hence  a  defendant  having  contracted  with  a  sur- 
veyor, who  ordered  goods  from  the  plaintiff  for  the 
defendant's  house,  was  held  not  to  be  liable  for  them 
(Bramah  v.  Abingdon,  15  East.  66).  So  where  A, 
employed  by  the  defendant  to  transport  goods  to  a 
foreign  market,  delegated  the  entire  employment  to 
the  plaintiff  who  performed  it  without  the  privity 
of  the  defendant ;  it  was  held  that  there  being  no 
privity,  the  plaintiff  was  not  entitled  to  recover  his 
charges,  or  those  of  his  agents,  from  the  .defendant, 
although  the  latter  had  not  paid  the  amount  to  A. 
(Schmalingv.  Tomlinson,  6  Taunt.  147).  On  the 
same  principle,  where  an  act  of  parliament  for  build- 
ing a  bridge  required  that  when  any  notice  was  to 
be  given  by  the  trustees  appointed  and  acting  un- 
der it,  such  notice  should  be  in  writing  or  in  print, 
signed  by  three  or  more  of  the  trustees ;  it  was  held 
that  a  notice  signed  with  the  names  of  the  clerks  to 
the  trustees,  but  signed,  in  fact,  not  by  such  clerks, 
but  by  aelerk  employed  by  them,  was  insufficient,  as 
being  an  attempt  to  substitute  for  a  deputy  his  de- 
puty (Miles  v.  Bough,  3  Qu.  Ben.  Rep.  845;  S.  C. 
7  Jur.  89 ;  see  8  Scott,  N.  R.  68,  76).  It  may  be 
observed  that  delegated  authority,  as  contradistin- 
guished from  proper  jurisdiction,  is  that  which  is 
communicated  by  a  judge  to  some  other  person,  who 
acts  in  his  name,  and  is  called  a  deputy ;  and  this 
jurisdiction  is,  in  law,  held  to  be  that  of  the  judge 
who  appoints  the  substitute  or  deputy,  and  not  of 
the  latter  party ;  and  in  this  case  the  maxim  holds 
delegatus  non  potest  delegare — the  person  to  whom 
any  office  is  delegated — for  example,  an  arbitrator, 
cannot  lawfully  devolve  the  duty  on  another,  unless 
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he  be  expressly  authorised  so  to  do  (Broom's  Max. 
666,  2nd  edit). 

The  maxim  of  delegatus  nan  potest  delegare  has  been 
extended  to  the  case  of  an  attorney's  clerk.  Thus, 
where  the  appointment  of  an  umpire,  by  lot,  was 
consented  to  by  the  attorney's  clerk,  bnt  not  by  the 
attorney  himself  or  his  client,  the  appointment  was 
held  bad  although  the  parties,  in  ignorance  of  the 
mode  of  appointment,  had  attended  the  arbitrator, 
(re  Hodgson,  7  Dowl.  669).  Had  the  attorney  him- 
self or  any  other  duly  constituted  agent  of  the  party 
consented  to  such  a  mode  of  choice,  it  would  have 
been  binding  on  the  principal  (Taylor  v.  Backhouse 
2Pract.  Rep.  70;  S.  C.  20  Law.  Journ.  ^  B  283  ; 
15  Jur.  86).  And  it  has  been  decided  at  Nisi  Prius 
that  where  an  agent  is  authorised  to  endorse  the 
name  of  his  principal  on  a  bill  of  exchange  he  may 
do  so  by  the  instrumentality  of  a  third  person  (Lord 
v.  Hall,  2  Car.  and  Kirw.  698). 
.  Commission  or  other  reward  to  agent.— An  agent 
either  acts  gratuitously  or  for  some  reward,  which 
latter  is  usually  by  way  of  commission,  though,  of 
course,  it  may  be  agreed  that  he  shall  be  paid  in  any 
other  way.  Where,  however,  the  party  is  paid  by 
way  of  salary,  he  is  ordinarily  looked  upon  and 
treated  aa  a  servant  or  clerk.  The  amount  of  the 
commission  is  either  regulated  by  a  particular  con- 
tract in  each  case,  or  by  the  custom  of  the  trade,  and 
also,  in  a  few  instances  by  act  of  Parliament,  as,  until 
recently,  procuration-money,  by  12  Anne,  st.  2, 
c.  16,  s.  2,  and  17  Geo.  3,  c.  26,  repealed  by  the  17 
and  18  Vict,  (see  ante,  p.  160),  and  navy  agents1 
commission  by  the  31  Geo.  2,  c.  10,  s.  30.  The 
instances  of  usage  are  brokers  and  factors,  respecting 
whom  more  will  be  said  hereafter. 

The  right  to  commission  may  either  be  the  subject 
of  a  specific  contract,  or  rest  upon  quantum  meruit,  as 
affected  by  statute  or  custom,  with  respect  to  the 
amount.  But  if  an  agent  trust  to  the  honour  only 
of  his  employer,  he  thereby  leaves  it  optional  with 
the  latter  either  to  remunerate  him  or  not,  and,  con- 
sequently, cannot  insist  on  any  compensation.  Thus, 
where  a  person  performed  work  for  a  committee 
under  a  resolution  entered  into  by  them,  that  any 
service  rendered  by  him  should  be  taken  into  con- 
sideration, and  such  remuneration  made  as  should  be 
deemed  right ;  it  was  held,  that  an  action  would  not 
lie  to  recover  a  recompense  for  such  work,  the  reso- 
lution importing  that  the  committee  were  to  judge 
whether  any  remuneration  were  due  (Taylor  v. 
Brewer,  1  Man.  and  Selw.  290). 

Commission  forfeited  by  misconduct,  jrc. — An  agent 
may  by  misconduct  forfeit  his  right  to  recover  com- 
mission ;  thus  it  has  been  decided  that  an  agent  can- 
not recover  his  coimnission,  or  even  a  compensation 
for  his  trouble,  if  he  has  executed  his  duties  in  such 


a  manner  that  no  benefit  has  resulted  from  them 
(Hammond  v.  Holliday.  1  Car.  and  Pay.  384),  or  he 
has  been  guilty  of  gross  misconduct  (White  v.  Chap- 
man, 1  Stark.  113).  And  where  the  compensation 
is  to  be  by  a  commission,  the  agent  will  not  be  en- 
titled to  be  paid  where  the  business  which  he  under- 
takes is  ineffectual ;  as  in  the  case  of  a  ship-broker 
who  is  employed  to  sell  a  ship,  which,  when  put  up 
for  sale,  is  bought  in—there  no  commission  is  pay- 
able (Mestaer  v.  Atkins,  6  Taunt  381;  contra, 
Stewart  V.  Kahle,  3  Stark.  161).  And  this  rule  is 
said  to  apply  even  where  the  contract  fails  to  be 
completed  by  the  act  of  the  owner  (Broad  v.  Thomas, 
7  Bing.  99). 

An  agent  employed  in  the  management  of  an 
illegal  contract  cannot  recover  any  compensation 
for  his  labour  from  the  person  at  whose  request  it 
was  performed,  and  who  had  the  benefit  of  it  For, 
the  rule  is,  that  where  the  consideration  relied  on  is 
the  performance  of  some  illegal  act,  or  «ome  act  preju- 
dicial to  thepublic,  it  will  not  be  sufficient  for  the  sup- 
port of  an  action.  And,  in  addition,  we  may  remark, 
there  are  some  contracts  not  prohibited  by  positive 
laws,  nor  judged  illegal  by  precedent,  which  may 
nevertheless  be  vo>d,  as  against  principle  (Jones  v. 
Randall,  Cowp.  3d;  Harrison's  Nisi  Prius,  182). 
The  proper  te'st  whether  a  demand  connected  with 
an  illegal  transaction  be  capable  of  being  enforced  at 
law  is,  whether  the  plaintiff  required  any  aid  from 
the  illegal  transaction  to  establish  his  case  (see 
Simpson  v.  Bloss,  2  Marsh.  642). 

Advances  and  payments  by  agents. — Agents  are 
entitled,  besides  their  commissions,  to  be  reimbursed 
all  advances  made  in  the  regular  course  of  a  legal 
employment.  Such  are  the  incidental  charges  for 
duties,  warehouse-room,  &c,  and  all  payments  made 
for  the  necessary  preservation  of  property  entrusted 
to  their  care.  And  cases  may  sometimes  occur  in 
which  agents  are  justified  in  making  advances  with- 
out particular  directions,  and  under  exigencies  not 
provided  by  the  regular  rules  of  their  business  (see 
Wolfe  v.  Horncastle,  1  Bos.  and  Pull.  323).  But 
payments  made  voluntarily  and  officiously  cannot  be. 
claimed  by  an  agent,  though  intended  for  the  benefit 
of  the  principal.  Thus,  where  an  agent,  after  part- 
ing, by  the  direction  of  his  principal,  with' the  pos- 
session of  property  in  his  care  and  management, 
advanced  money  to  release  it  from  a  seisure  which 
occurred  afterwards ;  this  was  held  to  be  a  voluntary 
payment,  and  not  recoverable  by  the  agent  (Edmis- 
ton  v.  Wright,  1  Campb.  88).  But  if  the  agent  were 
a  guarantee  for  the  fulfilment  of  the  contract  by  his 
principal  the  case  would  be  otherwise ;  so  it  would 
if  by  the  usage  of  trade  he  was  considered  as  im- 
pliedly pledging  his  own  credit,  as  such  usage  may 
be  evidence  of  a  guarantee  by  him  to  pay  if  his  prin- 
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cipal  refused;  and  in  such  eases  he  may  recover 
from  the  principal  what  he  paid  for  him  (Child  v. 
Morley,  8  Term  Bep.  610). 

Principal  suing. — As  a  general  rule,  which,  how- 
ever, is  subject  to  certain  exceptions,  the  chief  of 
which,  as  will  presently  he  seen,  is  in  the  case  of  a 
contract  under  seal,  'where  a  contract  is  entered 
into  with  a  party  as  agent  for  another,  it  is  in  contem- 
plation of  law  entered  into  with  the  principal,  who 
alone  can  sue  for  a  breach  thereof.  It  is,  however, 
in  most  eases  a  question  for  the  jury  with  whom  the 
contract  declared  on  was  in  met  made,  and  evidence 
is  admissible  on  behalf  of  the  defendant  to  show  that 
it  was  really  entered  into  with  some  third  party,  and 
that  the  plaintiff  on  the  record  was  an  agent  merely, 
and  not  a  principal  (1  Broom's  Pract.  229). 

.  Contract  under  Seal— -It  has  been  already  intimated 
that  the  case  of  a  contract  under  seal  is  an  exception 
to  the  above  general  rule ;  for  where  a  deed  is  signed 
by  a  party  in  his  own  name,  and  without  specifying 
that  he  signs  as  "agent  for"  or  uon  behalf  of" 
another,  an  action  on  the  deed-  must  be  brought  by 
the  party  who  executed  it,  although  the  damages, 
when  recovered,  may  in  equity  belong  to  another. 
This  results  from  the  solemn  nature  of  a  deed,  which 
excludes  explanatory  evidence  showing  the  true 
character  in  which  the  party  signed  it  (Shock  v. 
Anthony,  1  Man.  and  Selw.  673).  This  rule  holds, 
although  the  party  is  in  the  body  of  the  deed  de- 
scribed as  agent,  or  as  contracting  on  behalf  of  a 
third  partyj,  for  in  such  cases,  if  the  agent  wishes 
to  avoid  a  personal  liability,  he  should  sign  as  agent 
for  the  principal  party,  or  sign  the  name  of  the  prin- 
cipal, to  do  which  he  must,  as  before  stated,  have  an 
authority  from  his  principal  under  seal.  In  accord- 
ance with  what  is  above  stated,  where  a  deed  was 
made  between  A.,  as  agent,  for  X.  T.  and  other 
parties,  and  was  executed  by  A.  in  his  own  name,  it 
was  held  that  he  alone  could  sue  thereon  (Berkeley 
v.  Hardy,  5  Barn,  and  Ores.  855 ;  Harrison  v.  Jack- 
son, 7  Term  Bep.  207). 

Contract  not  under  seal-  -Where  a  contract  is  in 
writing,  but  not  under  seal,  and  the  character  of  the 
contracting  party  is  not  specially  defined  on  the  face 
of  the  contract,  evidence  will  be  admissible  to  show 
that  in  truth  he  contracted  as  an  agent,  so  as  to  let 
in  the  real  principal  to  sue  upon  the  contract 
Where,  however,  the  character  of  the  contracting 
party  as  principal  is  defined  upon  the  contract,  he 
must  be  taken  to  be  in  fact  the  principal,  and,  as 
elsewhere  shown,  can  alone  maintain  an  action  upon 
the  contract  (1  Broom's  Pract.  229). 

Principal  or  agent  suing  on  simple  contract. — "  It  is 
a  well-established  rule  of  law,  that  where  a  contract 
not  under  seal  is  made  with  an  agent  in  his  own 
,  for  an  undisclosed  principal,  either  the  agent 


or  the  principal  may  sue  upon  it ;  the  defendant  in 
the  latter  case  being  entitled  to  be  placed  in  the  same 
situation  at  the  time  of  the  disclosure  of  the  real 
principal  as  if  the  agent  had  been  the  contracting 
party.  This  rule  is  most  frequently  acted  on-  in 
sales  by  factors,  agents,  or  partners,  in  which  cases 
either  the  nominal  or  real  contractor  may  sue ;  but 
it  may  be  equally  applied  to  other  cases  "  (per  cur. 
in  Sims  v.  Bond,  5  Barn,  and  Adol.  898).  And, 
accordingly,  where  money  is  lent  by  a  person  in  his 
own  name,  another  party  suing  for  it,  and  alleging 
that  he  was  in  reality  the  lender,  may,  if  he  establish 
that  fact  distinctly  and  clearly,  recover  it ;  but  he 
must  show  that  the  loan,  though  nominally  that  of 
another,  was  really  intended  to  be  his  own. 

Principal  who  has  contracted  as  agent  suing  as  prin- 
cipal— A  person  contracting  as  agent  for  an  unknown 
and  unnamed  principal  may  himself  sue  as  principal, 
unless  the  defendant  relied  on  his  character  as  agent 
only,  and  would  not  have  contracted  with  him  as 
principal'  if  he  had  known  him  to  be  so.  Thus, 
where  in  assumpsit  on  a  charter-party,  alleged  in 
the  declaration  to  have  been  made  between  the  de- 
fendant, therein  described  as  the  owner  of  the  ship, 
and  S.  (the  plaintiff),  merchant  and  freighter,  for  not 
taking  the  cargo  on  board,  it  appeared  that  the 
charter-party  stated  that  it  was  made  by  the  plaintiff 
as  agent  for  the  freighter,  and  concluded  thus: — 
uThis  charter-party  being  concluded  on  behalf  of 
another  party,  it  is  agreed  that  all  responsibility  on 
behalf  of  S.  and  Co.  ceases  as  soon  as  the  cargo  is 
shipped.'1  At  the  trial  it  was  proved  that  the  plain- 
tiff was  the  real  freighter,  and  it  was  held,  that'  as 
the  defendant  did  not  appear  to  be  prejudiced,  and 
was  regardless  as  to  who  was  the  real  freighter,  and 
looked  for  his  freight  to  his  lien  on  the  cargo,  the 
plaintiff  was  entitled  to  sue  as  principal,  notwithstand- 
ing the  terms  of  the  charter-party  (Schmals  v. 
Avery,  20  Law  Journ.  Q.  B.  228 ;  S.  C.  15  Jur. 
291).  In  the  case  ofBaynerv.  Grote  (15  Mees.  and 
Wels.  859 ;  S.  C.  16  Law  Journ.  Exch.  79)  the 
plaintiff  made  a  written  contract  for  the  sale  of  goods, 
in  which  he  described  himself  as  the  agent  of  A.,  and  , 
the  buyer  accepted  and  paid  the  price  of  a  portion  of 
the  goods,  and  had  then  notice  that  the  defendant 
was  himself  the  real  principal  in  the  transaction,  and 
not  the  agent  of  A. ;  it  was  held  that  the  plaintiff 
might  sue  in  his  own  name  for  the  non-acceptance 
of  and  non-payment  for  the  residue  of  the  goods. 
In  the  judgment  in  this  case  it  was  said :  u  If,  indeed, 
the  contract  had  been  wholly  unperformed,  #and  one 
which  the  plaintiff,  by  merely  proving  himself  to  be 
the  real  principal,  was  seeking  to  enforce,  the  ques- 
tion might  admit  of  some  doubt.  In  many  cases, 
such  as,  for  instance,  the  case  of  contracts,  in  which 
the  skill  or  solvency  of  the  person  who  is  named  as 
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the  principal  may  reasonably  be  considered  as  a 
material  ingredient  in  the  contracts  it  is  clear  that 
the  agent  cannot  then  show  himself  to  be  the  real 
principal,  and  sue  in  his  own  name ;  and  it  may  be 
fairly  urged  that  this,  in  all  executory  contracts,  if 
wholly  unperformed,  or  if  partly  performed,  without 
the  knowledge  of  who  is  the  real  principal,  may  be 
the  general  rule."  This  passage  was  quoted  in 
the  judgment  of  Patteson,  J.,  in  Schmalz  v. 
Avery  (15  Jur..  292),  who  added:  VWith  this 
passage  we  entirely  agree,  but.  it  is  plain  that 
it  is  applicable  only  to  cases  where  the  supposed 
principal  is  named  in  the  contract;  if  he  be  not 
named  it .  is  impossible  that  the  other  party  can 
have  been  in  any  way  induced  to  enter  into  the  con- 
tract by  any  of  the  reasons  suggested."  Accordingly,, 
in  the  case  of  Humble  v.  Hunter  (12  Jur.  1021; 
S.  C,  17  Law  Journ.  Q.  B.  359),  which  was  an 
action  on  a  charter-party  purporting  to  be  made  by 
A.  B.,  owner  of  the  ship  Ann ;  it  was  held  that  A. 
was  not  competent  to  give  oral  evidence  that  A.  B. 
acted  not  as  owner,  but  as  agent  for  the  real  owner 
in  making  the  charter-party.  The  action  was  brought 
by  Grace  Humble  on  a  charter-party  signed  by  her 
son  J.  C.  Humble,  in  which  he  was  described  as  the 
u  owner  of  the  good  ship  or  vessel  called  the  Ann." 
The  son  being  called  on  the  trial  (though  his  evi- 
dence was  objected  to)  proved  that  he  executed  as 
agent  for  the  plaintiff,  and  the  plaintiff  had  a 
verdict.  The  court,  however,  granted  a  new  trial 
on  the  ground  that  it  was  not  competent  for  a  third 
party  to  come  in  and  claim  to  be  the  principal,  and  so 
contradict  the  express  statement  of  the  contract  itself. 
This  case  turned  upon  the  form  of  the  contract ;  for 
it  was  conceded  that  if  the  words  u  owner  of  the  good 
.  ship,"  &c.,  had  been  omitted,  the  plaintiff  might  have 
sued  on  showing  that  she  was  the  real  owner,  and 
that  the  son  was  her  agent  only.  Such  evidence 
would  not  have  contradicted  the  contract,  but  would 
only  have  let  in  a  third  party,  who  was  really  inter- 
ested, in  conformity  with  the  current  of  authorities 
in  cases  of  contracts  executed  by  agents,  and  in  their 
own  names. 

Several  principals  suing  where  one  only  known. — The 
name  in  which  the  contract  is  made  is  prima  facie 
evidence  of  the  party  for  whom  the  contract  was 
made,  but  it  is  not  conclusive.  There  is  in  general 
sufficient  privity  of  contract  to  maintain  an  action,  if 
the  party  actually  making  the  contract  with  the 
defendant  was  acting  for  the  plaintiff,  and  intended 
at  the  time  to  make  the  contract  for  him,  though 
the  defendant  was  not  aware  that  the  contract  was 
made  for  the  plaintiff.  Therefore,  where  two  plain- 
tiffs sue  on  a  contract  between  them  and  the  defend- 
ants as  bankers,  and  it  appears  at  the  trial  that  the 
bank  account  was  opened  in  the  name  of  one  only  of 


the  plaintiffs,  it  is  competent  for  tfce  fdaiptift  to  show 
that  the  account  was  open  on  behalf  of  them  both, 
and  it  is  sufficient  to  maintain  the  action  if  it  is 
proved  that  the  plaintiff  who  actually  opened  the 
account  at  the  time  intended.it  to  be  the  account  of 
the  two,  without  showing  that  the  defendants  bad, 
before  the  action,  any  notice,  that  he  had  so  intended 
(Cooke  v.  Seeley,  11  Law  Journ.  Exch.  286). 

Principal  liable  on  agent's  contract. — W©  now  come 
to  the  consideration  of  the  liabilities  of  principals  ami 
agents.  With  respect  to  principals,  it  maybe  ob- 
served that,  in  general,  where  A.  enters  into  a  verbal 
contract  as  agent  for  B.,  and  is  merely  the  medium 
through  which  the  same  is  effected,  the  sole  liability 
with  respect  to  such  contract  rests  with  B.  (Goodall 
v.  Lowndes,  6  Qu.  Ben.  Rep.  464).  And  if  a  person 
contracts  in  writing,  describing  himself  as  agent,  and 
naming  his  principal,  the  principal  alone  will  be 
bound,  provided  the  agent  had  authority  to  enter 
into  the  contract  on  his  behalf  (Downman  v.  Wil- 
liams, in  error,  7  Qu.  Ben.  Rep.  103 ;  see  infra  tit., 
u  When  agent  personally  liable  "). 

Principal's  liability  for  trespass  of  agent.  —  In 
Comyn's  Dig.  tit.  "  Trespass,"  C.  1,  it  is  said  :— 
"  Trespass  lies  against  him  who  afterwards  assents  to 
a  trespass  done  for  his  use  or  benefit,  though  not 
privy  at  the  time  of  doing  it."  .  .  .  "  So  if  a 
man  assents  to  the  act  of  his  servant  m  seizing  goods, 
he  will  be  a  trespasser,  for  misusing  the  goods  in 
seizure,  though  not  privy  to  the  miausage."  And, 
this  applies  to  principal  and  agent,  [but  stijl  a  principal 
is  not  liable  in  trespass  for  the  acfof  his  agent  unless 
he  authorised  it  beforehand,  or  subsequently  assented 
to  it  with  knowledge  of  what  had  been  done*  There- 
fore, where  in  an  action  of  trespass  against  a  land* 
lord,  it  appeared  that  he  gave  a  broker  a  warrant  to 
distrain  for  rent,  and  the  broker  took  away  and  sold 
a  fixture,  and  paid  the  proceeds  to  the  defendant, 
who  received  them  without  inquiry,  but  without 
knowledge  that  anything  irregular  had  been  done ;  it 
was  held,  that  no  such  authority  or  assent  appeared 
as  would  sustain  the  action  (18  Jurist,  832). 
Where  in  trespass  for  taking  goods  the  prin- 
cipal was  held  to  be  a  trespasser  ab  initio  by 
reason  of  the  agent  misusing  goods  which  had 
been  seised  under  a  right  to  search,  it  is  stated 
that  the  defendant  approved  of  the  seizure  for  the 
purpose  of  the  search,  in  the  course  of  which  the 
goods  were  misused;  the  seizure,  therefore,  was 
expressly  adopted  for  the  defendant,  and  became  his 
act,  with  all  its  incidents  (Trespass  against  Gibson 
and  others,  Lane,  90).  Where  the  authority  of  the 
principal  as  to  the  taking  of  sheep  had  been  exceeded, 
and  the  agents  had  taken  sheep  not  within  the  autho- 
rity, and  had  sold  them,  and  paid  over  the  proceeds 
to  the  principal,  it  was  held  that  the  principal  would 
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not  be  liable  in  trover  unless  he  ratified  the  acts  of 
the  agents  with  knowledge  that  they  took  the  sheep 
not  according  to  the  authority,  or  unless  he  meant  to 
take  upon  himself;  without  inquiry,  the  risk  of  any 
irregularity  which  they  might  have  committed,  and 
to  adopt  all  their  acts.  The  latter  alternative  is 
equivalent  to  ratifying  with  knowledge,  because  the 
intention  to  adopt  the  act  at  all  events  is  the  same  as 
adopting  with  knowledge.  A  new  trial  was  granted 
on  the  ground  that  there  was  sufficient  evidence  to 
go  to  the  jury  of  such  a  general  adoption.  The  facte 
constituting  such  evidence  are  not  distinctly  stated, 
but  it  appears  that  the  defendant  was  taken  to  have 
ordered  the  sale  of  the. sheep  which  had  been  wrong- 
fully taken  (Lewis  v.  Beid,  13  Mees.  and  Wels.  885). 
When  agent  personally  liable: — Where  an  agent 
makes  a  contract  as  such,  and  such  agency  appears 
on  the  face  of  the  contract,  or  may  be  gathered  from 
its  language,  it  is  established,  notwithstanding  some 
authorities  to  the  contrary  (see  Broom's  Max.  649, 
650,  2nd  edit,  where  the  result  of  them  is  stated ; 
Smout  v.  Hbery,  10  Mees.  and  Wels.  1;  6.  C.  12 
Law  Jouro.,  N.  S.,  Exch.  857),  that  the  agent  cannot 
be  sued  on  such  contract  In  the  case  of  Jenkins  v. 
Hutchinson,  13  Qu.  Ben.  Bep.  744;  S.  C.  13  Jur. 
768),  it  was  held  that  a  party  who  executes  an  in- 
strument in  the  name  of  another,  whose  name  he 
puts  to  the  instrument,  and  adds  his  own  name  as 
agent  for  that  otner,  cannot  be  treated  as  d  party  to 
that  instrument,  and  be  sued  on  it,  unless  it  be  shown 
that  he  was  the  real  principal  The  case  of  Lewis  v. 
Nicholson  (16  Jur.  1041 ;  S.  C.  21  Law  Journ., 
N.  S.,  Q.  B.  811)  carried  this  doctrine  much  farther, 
holding  that  whenever  a  person  professes  to  contract 
only  as  agent,  and  contracts  in  such  terms  as  may 
express  the  character  of  agent,  though  in  point'  of 
fact  he  have  no  authority  to  contract  as  agent, 
whether  that  which  he  assumed  to  do  was  done  in 
fraud  or  not,  he  cannot  be  held  liable  as  a  contractor 
in  an  action  on  the  contract  As  observed  by  Cromp- 
ton,  Just.,  it  is  very  likely  that  agents  in  such  cases 
may  be  liable  in  an  action  ex  contractu— tint  is,  on 
an  implied  promise  or  undertaking  by  them  that  they 
•  had  authority  to  make  the  contract  which  they  pre- 
tended to  make.  At  all  events,  they  may  be  sued  in 
t  an  action  on  the  case  fox  the  false  representation. 
The  doctrine  of  Smout  v.  Hbery  (supra)  must  be 
confined  to  such  actions.  The  circumstances  and 
decision  in  the  case  of  Lewis  v.  Nicholson  were  as 
follows :— A  sale  of  certain  property  seised  by  the 
assignees  of  a  bankrupt  being  about  to  take  place, 
the  plaintiff  gave  notice  to  the  assignees  of  a  claim 
to  a  portion  of  the  property  under  a  bill  of  sale  by 
way  of  mortgage,  and  thereupon  the  defendants,  who 
were  the  attorneys  of  the  assignees,  on  the  26th  of 
August  wrote  to  the  plaintiff's  attorney  a  letter 


stating  that,  in  consideration  of  the  plaintiff  con- 
senting to  the  sale,  they  thereby,  on  behalf  of  tfee 
assignees,  consented  that  the  net  proceeds  of  the 
effects  included  in  the  bill  of  sale  should  be  psid 
over  to  the  plaintiff  to  the  extent  of  the  balance  due 
for  principal  and  interest  This  letter  was  written 
by  the  authority  of  the  trade  assignee,  who  had  the 
management  of  the  sale  of  the  bankrupt's  effects,  bat 
without -the  authority  of  the  official  assignee.  In 
answer,  the  plaintiff's  attorney  the  next  day  wrote, 
saying,  "that  in  compliance  with  the  undertaking 
given  by  you  herein,"  he,  on  behalf  of  the  plaintiff, 
consented  to  the  sale.  The  sale  took  place,  and  on 
the  2nd  of  December  the  defendants  wrote  again  to 
the  plaintiff's  attorney,  referring  to  the  former  letter 
of  the  26tht  and  staling  that  unless  informed  within 
two  days  of  the  course  the  plaintiff  intended  to  pur- 
sue "  we  shall  consider  ourselves  absolved  from  our 
promise,  and  shall  contest  the  validity  of  the  bill  of 
sale."  It  was  held,  first,  that  as  the  letters  of  the 
26th  and  27th  of  August  constituted  a  complete  con- 
tract, the  subsequent  letter  of  the  2nd  o/  December 
could  not  be  looked  at  in  construing  such  contract, 
and  that  the  contract  upon  the  face  of  it  showed  that 
the  defendants  contracted  merely  as  agents.  Se- 
condly, that  the  defendants  had  no  authority  to  bind* 
the  official  assignee  to  the  undertaking.  Thirdly 
that  although  the  defendants  had  no  such  authority, 
still  they  were  not  liable  to  be  sued  in  an  action  upon 
the  contract  as  principals  (Lewis  v.  Nicholson, 
supra). 

The  above  decisions  do  not  apply  to  the  case  of  a 
contract  where  the  ptfrty  to  it  is  really  the  principal, 
though  describing  himself  as  agent ;  it  is  assumed  by 
them  that  the  party  was  really  what  he  described 
himself  to  be,  and  that  though  not  having  in  reality 
power  to  bind  his  principal  he  intended  to  do  so. 
But  where  an  agent  describes  himself  in  a  written 
contract  as  an  agent  for  a  principal  not  named,  he  is 
liable  upon  the  contract,  if  proved  to  be  the  real  prin- 
cipal (Carr  v.  Jackson,  21  Law  Journ.  N.  S.  Exch. 
187).  But  the  principalship  must  be. clearly  made 
out  For  where,  as  in  the  case  just  quoted,  a  char- 
ter-party contained  a  clause  "  that  the  charter-party 
being  concluded  by  C.  T.  J.  (the  defendant)'  on  be- 
half of  another  party  resident  abroad,  it  is  agreed 
that  all  liability  of  0.  T.  J.  ceases  as  soon  as  he  has 
shipped  the  cargo,"  evidence  that  the  defendant  had 
bought  and  paid  for  the  goods  in  his  own  name,  and 
that  at  the  port  of  destination  they  had  been  claimed 
by  and  delivered  to  a  person  who  produced  an  un- 
signed bill  of  lading,  which  the  captain  bad  delivered 
to  the  defendant,  was  held  insufficient  to  render  the 
defendant  liable  in  an  action  for  the  freight  (Carr  v. 
Jackson,  21  Law  Journ.  Exch.  187 ;  S,  C.  18  Law 
Tim.  Bep.  65,  $79) 
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Nondisclosure  of  a  principal. — An  agent,  as  for  in- 
stance, an  auctioneer,  selling  without  disclosing  the 
name  of  his  principal,  is  personally  liable  for  the  per- 
formance of  the  contract,  though  he  afterwards  offers 
to  give  the  name  of  his  employer.  Thus  where  A. 
bought  at  an  auction  three  lots  of  one  hundred  rail- 
way shares  each,  one  of  the  conditions  of  sale  being, 
that  the  balance  of  the  purchase  money  shall  be  paid 
at  the  office  of  the  auctioneers  on  the  day  following 
the  sale,  except  in  cases  where  any  special  transfers 
are  required,  and  to  such  the  utmost  expedition  will 
be  given  after  the  sale.  A.  received  the  three  hun- 
dred shares  togther  with  a  bill  of  parcels  describing 
the  transaction  as  a  sale  of  "  three  hundred  shares, " 
and  paid  the  price.  The  name  of  the  owner  of  the 
shares  was  not  disclosed  at  the  time  of  the  sale,  but 
upon  A.  applying  for  a  transfer,  the  constitution  of 
the  company  requiring  a  transfer  by  deed,  the  auc- 
tioneers informed  him  that  they  were  only  agents  in 
the  transaction,  and  referred  him  to  B.,  as  their 
principal,  and  as  the  party  who  alone  could  procure 
the  transfer  to  be  executed.  In  an  action  against  the 
auctioneers  for  not  transferring ;  it  was  held,  first 
that,  inasmuch  as  they  had  not  disclosed  their  prin- 
cipal at  the  time  of  the  sale  they  were  personally  li- 
able. Secondly;  that  the  bill  ofparcels  was  evidence 
of  an  entire  contract  for  the  tale  of  three  hundred 
shares.  Thirdly ;  that  by  referring  A.  to  B,  the  de- 
fendants discharged  A.  from  .tendering  a  transfer  to 
them  (Franklyn  v.  Lamond,  4  Com.  Ben.  Bep.  687 ; 
S.  C.  llJur.  788). 

Agent  not  liable  for  money  paid  to  him  and  for  which 
he  has  accounted  to  his  principal — It  is  a  general  rule 
that  in  cases  of  payment  of  money  by  mistake  to  a 
known  agent  who  has  paid  over  tne  money  to  his 
principal  an  action  to  recover  back  the  money  as 
money  had  and  received  to  the  payer's  use  will  not 
lie  against  the  agent,  "but  must  be  brought  against  the 
principal.  Thus  it  has  been  held  that  assumpsit  for 
money  had  and  received  does  not  lie  against  an  ex- 
cise officer  to  recover  tack  the  amount  of  duties  re- 
ceived by  him  after  the  act  imposing  them  is  repealed, 
if  the  officer  has  paid  them  over  to  his  superior  (Green- 
way  v.  Hurd,  4  Term  Bep.  553).  The  rule,  that  in 
cases  of  payment  to  a  known  agent  who  has  paid 
over  the  money  to  his  principal  the  action  ought  to 
be  brought  against  the  principal,  is  as  may  be  sup* 
posed  subject  to  exceptions  in  special  cases,  as  under 
notice,  or  maid  fide,  being  fraudulent  &c — Thus,  in 
a  case  where  the  agreement  was  corrupt  in  its  incep- 
tion and  one  therefore  which  was  illegal,  the  payer 
was  held  entitled  to  recover  from  the  agent  though 
he  had  accounted  for  the  money  to  his  principal,  the 
governor  of  a  prison  (Miller  v.  Aris,  Sel.  N.  F.  103 
11th  edit,  recognising  Sadler  v.  Evans,  4  Burr.  1984 ; 
Townson  v.  Wilson,  1  Campb.  396 ;  Watkins  v.  Hew- 
lett, 1  Brod.  and  Bing.  1.) 


It  is,  of  coarse,  assumed  that  the  agent  has  paid 
over  the  money  received  by  him  to  his  principal,  for 
if  money  be  paid  by  mistake  to  an  agent,  and  be  by 
him  merely  placed  to  the  account  of  his  principal  and 
not  paid  over,  an  action  for  money  had  and  received 
will  lie  against  the  agent;  and  the  merely  passing 
such  money  in  account,  or  making  rest,  as  it  is  called, 
without  any  new  credit  given,  fresh  bills  accepted, 
or  further  sums  advanced  for  the  principal,  in  con- 
sequence of  it,  is  not  equivalent  to  a  payment  of  the 
money  over  to  the  principal — (Buller  v.  Harrison, 
Cowp.  566,  recognised  in  Cox  v.  Prentice,  3  Man. 
and  Selw.  344). 

And  an  agent  cannot  defend  himself  on  the  ground 
of  having  paid  over  the  money  unless  it  appear  that 
the  money  was  paid  to  the  agent  for  .the  purpose  of 
paying  it  to  the  principal ;  thus,  where  the  plaintiff 
paid  a  sum  of  money  to  a  bailiff  who  had  exceeded  his 
authority,  under  the  terror  of  process,  for  the  pur- 
pose of  redeeming  his  goods,  and  not  with  an  inten- 
tion that  the  money  should  be  delivered  over  to  any 
one  in  particular ;  it  was  held,  that  the  plaintiff  might 
maintain  an  action  for  money  had  and  received  against 
the  bailiff,  although  the  bailiff  had  in  feet  paid  the 
money  over  to  the  sheriff,  and  the  sheriff  to  the  Ex- 
chequer (Snowdon  v.  Davis,  1  Taunt  359 ;  recog- 
nised by  Parke,  B.  in  Atlee  v.  Backhouse,  3  Mees. 
and  Wels.  648,  and  Sharland  v.  Mildon).  In  Oct, 
the  law  does  not  recognise  the  relation  of  principal 
and  agent  as  existing  among  wrong  doers,  and  it  is 
therefore  established  that  the  doctrine  that  the  receipt 
of  the  agent  is  the  receipt  of  the  principal  does  not 
apply  to  the  case  of  a  wrong  doer.  On  this  principle, 
it  has  been  decided,  in  equity,  on  the  authority  of 
the  above  case  of  Snowdon  v.  Davis,  (1  Taunt  859, 
and  Stevens  v.  Elwall,  4  Man.  and  Selw.  259),  that 
a  party  who  acts  as  the  agent  of  an  executor  de  son 
tort  in  collecting  the  assets,  and  knows  at  the  time 
that  his  principal  is  not  the  legal  personal  representa- 
tive, is  himself  liable  as  executor  de  son  tort,  and, 
that  although  he  may  have  duly  accounted  to  his 
principal  for  the  assets  which  he  has  received,  inas- 
much as  the  rule  that  the  receipt  of  an  agent  is  the 
receipt  of  the  principal  has  no  application  to  the  case 
of  a'  wrong  doer  which  the  defendant  has  made  him- 
self—(Sharland  v.  Mildon,  5  Hare  469 ;  a  C.  10 
Jur.  771 ;  15  Law  Journ.  Ch.  444). 

Non  liability  of  public  officers,  servants  of  ike 
crown  $t?.— In  order  to  prevent  any  misconception, 
it  will  be  proper  before  closing  this  article  to  notice 
in  a  cursory  manner  the  subject  of  the  non-liability 
of  public  officers,  servants  of  the  crown,  commissio- 
ners, &c.  though  it  will  be  hereafter  more  fully  no- 
ticed under  the  proper  heads.  A  servant  of  the 
crown,  contracting  in  his  official  capacity,  b  not  per- 
sonally liable  on  contracts  entered  into  by  him  in 
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such  capacity.  Where  a  man  acts  as  agent  for  the 
public  and  'treats  in  that  capacity,  there  is  no  pre- 
tence to  say  he  his  personally  liable,  (per  Buller,  J., 
1  Term  Bep.  181,  182).  And  as  C.  J.  Dallas  ob- 
served, this  role,  or  rather,  legal  presumption,  ex- 
cluding the  defendants  personal  liability,  is- clearly 
in  accordance  with  public  policy;  for  no  person 
would  accent  a  public  situation  at  the  hazard  of  ex- 
posing himself  to  a  multiplicity  of  suits  by  parties 
thinking  themselves  aggrieved(Gidley  v.  Lord  Pal- 
merston,  3  Brod.  and  Bing.  287 ;  see  also  1  Term 
Bep.  182 ;  Bex  v.  Lords  Com.  of  Treasury,  4  Adol. 
&  Ell.  298  ;  Atlee  v.  Backhouse,  8  Mees.  and  Wells. 
638) 

Parliamentary  trustees  and  commissioners. — With 
respect  to  the  general  liability  at  common  law  of 
trustees  or  commissioners  for  carrying  out  particular 
objects  or  undertakings  sanctioned  by  the  legislature, 
it  has  been  said  that  persons  so  acting,  and  stating 
themselves  to  be  so  acting,  are  not  to  be  held  per- 
sonally liable ;  but  that  as  such  trustees  must  know 
whether  there  are  funds  to  answer  the  purpose  in 
view,  they  act,  when  contracting  with  others  who  do 
not  know,  as  if  representing  that  they  had  a  fund 
applicable  to  the  object,  and  are  then  personally 
bound  to  provide  funds  to  pay  the  contractors  (per 
Lord  Eldon,  Higgins  v.  Livingstone,  cited  10  Bing. 
287;  per  Best,  C.  J.,  Sprott  v.  Powell,  3  Bing.  488). 

However,  inasmuch  as  a  person  acting  in  the 
capacity  of  an  agent  may  undoubtedly  contract 
in  such  a  manner  as  to  make  himself  person- 
ally liable,  the  meaning  of  the  parties  at  the  time 
of  entering  into  the  particular  contract  must  be  con- 
sidered with  a  view  to  determine  the  liability  upon 
it,  and  in  all  cases  of  the  kind  alluded  to  the  true 
question,  will  be,  whether  from  anything  that  passed 
between  the  parties  at  the  time  it  was  understood  by 
them  that  the  plaintiff  was  to  rely  upon  the  personal 
security  of  the  defendant  (per  Aahunt,  J.,  1  Term 
Bep.  181) ;  for  it  will  not  suffice  that  credit  was 
given  to  the  latter  party  unless  he  has  pledged  his 
credit  either  expressly  or  by  implication. 

A  party,  however,  entering  into  a  contract  relating 
to  a  trust  does  not  necessarily  do  so  in  the  character 
of  a  trustee,  and  where  the  particular  act  limits  his 
liability  on  certain  contracts  specified  or  contemplated 
thereby,  if  entered  into  in  the  form  which  it  pre- 
scribes, and  conformably  to  its  provisions,  yet  his 
liability  on  other  contracts  not  so  contemplated  most 
accrue  according  to  his  own  engagement,  and  the 
intention  of  the  contracting  parties  (per  Bosanquet, 
J.,  Parrott  v.  Eyre,  10  Bing.  289,  290). 

Liability  of  sub-agent—- It  must  be  observed,  before 
quitting  omj  present  subject,  that  what  has  been 
above  said  as  to  the  liability  of  the  agent  to  the  prin- 
cipal in  certain  cases  is  intended  to  apply  only 


where  that  relation  exists  directly  between  the 
parties,  and  not  where  [there  is  an  intermediate 
contracting  party ;  for,  as  remarked  by  Mr.  Justice 
Story  (Agency,  s.  217;  judgment,  Ireland  v. 
Thompson  17  L.^J.,  C.  F.  248 ;  S.  C.  4  C.  B.  149  ; 
judgment,  Qobb  v.  Becke,  6  Q.  B.  936),  a  sub-agent 
is  in  general  accountable  to  the  superior  agent  who 
has  employed  him,  and  not  to  the  principal ;  and, 
therefore,  a  clerk  who  had  received  money  for  his 
master  on  account  of  the  plaintiff  was  held  not 
answerable  to  the  latter,  although  the  money  had 
not  been  paid  over  to  the  master  (Stephens  v. 
Badcock,  3  B.  and  Ad.  354)  ;  and,  in  like  manner, 
a  son  employed  under  and  accountable  to  his  father 
was  held  not  to  be  accountable  to  his  father's  prin- 
cipal (Cartwright  v.  Hateley,  1  Yes.  jun.  292; 
Pinto  v.  Santos,  5  Taunt  447),  there  being  in  each 
of  these  cases  an  absence  of  privity  (see  Mackersy  v. 
Ramsay*,  9  CI.  and  Fin.  818)  between  the  plaintiff 
and  the  party  sought  to  be  charged  at  his  suit.  The 
rule,  however,  just  stated  does  not  universally  ob- 
tain, and  cases  may  occur  where,  by  the  usage  of 
trade  or  otherwise,  a  sub-agent  is  employed  for  whom 
the  original  agent  would  not  be  responsible,  and 
where,  consequently,  the  proper  remedy  of  the  prin- 
cipal would  be  against  the  latter  (Story  on  Agency, 
s.  217). 

It  will  be  borne  in  mind  that  this  article  is  con- 
fined to  agency  in  general,  and  does  not  pretend  to 
notice  the  various  kinds  of  agency  in  detail,  such  as 
auctioneers,  brokers,  carriers,  factors,  &c,  respecting 
whom  information  will'  hereafter  be  conveyed  under 
the  proper  titles. 
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(Continued  from  p.  199). 

ACTS  OF  BANKBUFTCT  (continued). 

Filing  petition  in  Insolvent  Debtors*  Court  s*  India. — 
By  sect.  75  of  the  Consolidation  Act  it  is  enacted  that 
the  filing  of  a  petition  under  an  act  passed  in  the 
eleventh  year  of  the  reign  of  her  present  Majesty, 
intituled  an  act  to  consolidate  and  amend  the  Jaws 
relating  to  insolvent  debtors  in  India,  by  any  trader 
liable  to  become  bankrupt  under  this  act,  and  the  ad- 
judication of  an  act  of  insolvency  under  that  act  shall, 
for  the  purposes  of  this  act,  be  accounted  and  ad- 
judged conclusive  evidence  of  an  act  of  bankruptcv 
committed  by  such  trader  at  the  time  of  filing  such 
petition,  or  of  filing  the  petition  on  which  the  adjudi- 
cation of  an  act  of  insolvency  shall  be  made ;  and  any 
creditor  or  creditors  of  such  trader  whose  debt  or 
debts  shall  be  of  sufficient  amount  to  enable  him  or 
them  to  petition  for  adjudication  of  bankruptcv  under 
this  act  may,  at  any  time  within  two  months  after 
notice  of  the  insolvency  shall 'have  been  given  in  the 
London  Gazette  as  directed  by  the  said  act  for  amend- 
ing the  laws  relating  to  insolvent  debtors  in  India, 
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petition  for  adjudication  of  bankruptcy  under  this  act 
against  such  trader,  under  which  petition  all  such 
proceedings  may  be  had  and  taken  as  are  authorised 
and  directed  by  this  act,  subject  to  such  exceptions 
and  provisions  as  are  contained  in  the  last-mentioned 
act  in  this  behalf. 

The  79th  sect,  of  11  &  12  Vict.  c.  21  (the  act  above 
referred  to)  provides  that  such  adjudication  shall  not 
make  void  the  prior  proceedings  of  the  Insolvent 
Act;  and  sect.  80,  that  creditors,  having  proved 
under  the  insolvency,  are  to  be  admitted  as  creditors 
without  further  proof  under  the  bankruptcy ;  and 
creditors  under  bankruptcy  to  receive  dividends  or 
debts  under  the  insolvency.  By  sect.  81,  an  insol- 
vent made  bankrupt  is  not  liable  to  penalty  for  not 
surrendering  until  forty-two  days  after  his  arrival  in 
Great  Britain  or  Ireland. 

Filing  petition  for  arrangement  between  a  trader  and 
debtor  and  his  creditors. — We  now  arrive  at  an  entirely 
new  provision  arising  out  .of  the  clauses  in  the  Con- 
solidation Act  for  an  arrangement  between  a  trader- 
debtor  and  his  creditors.  By  ss.  76  and  228,  the 
filing  a  petition  for  private  arrangement  under  sect. 
211  of  the  act  is  an  act  of  bankruptcy,  .provided  it  be 
followed  by  dismissal  of  such  petition,  and  a  petition 
for  adjudication.  This  is  an  important  provision,  and 
in  sect.  223,  very  many  cases  likely  to  happen  fre- 
quently are  stated  as  causes  for  which  the  petitioning 
trader  may  be  adjudged  a  bankrupt.  Sect*  76  enacts 
that  the  filing  of  a  petition  by  any  such  trader  for  an 
arrangement  between  such  trader  and  his  creditors, 
under  the  provisions  of  this  act  with  respect  to 
arrangements  between  debtor  and  creditor  under  the 
superintendence  and  control  of  the  court,  shall  be 
accounted  and  adjudged  conclusive  evidence  of  an  act 
of  bankruptcy  committed  bv  such  trader  at  the  time 
of  filing  such  petition,  provided  a  petition  for  adjudi- 
cation of  bankruptcy  shall  be  filed  against  him  within 
two  months  after  such  petition  for  arrangement  shall 
have  been  dismissed :  provided  also,  that  no  adjudi- 
cation shall  be  made  on  any  such  act  of  bankruptcy 
unless  and  until  after  such  petition  for  arrangement 
shall  have  been  dismissed  (re  Burke,  20  Law  Tim. 
Rep.  38). 

Trader  having  privilege  of  Parliament  —  Act  of 
bankruptcy  by  not  paying,  frc. — We  have  already  seen 
(p.  140)  that  a  trader  having  privilege  of  Parliament 
may  be  a  bankrupt,  with  exemptions  from  arrest  or 
imprisonment,  except  in  cases  of  felonies  or  mis- 
demeanors. By  sect  77  of  the  act,  a  trader  having 
such  privilege,  not  paying  or  compounding  to  the 
satisfaction  of  a  creditor  of  a  proper  amount  to  con- 
stitute a  petitioning  creditor,  within  one  month  after 
service  of  a  summons,  or  entering  into  a  bond  with 
sureties  to  pay  the  sum  recovered,  and  actually 
entering  an  appearance  within  a  month,  will  commit 
an  act  of  bankruptcy.  This  provision  is  not  new,  and 
is  nearly  the  same  in  words  as  s.  10  of  6  Geo.  4,  c.  16. 
There  is  a  similar  provision  in  the  7  &  8  Vict.  c.  Ill, 
as  to  public  companies.  Sect.  77  of  the  Consolida- 
tion Act  enacts,  that  if  any  creditor  or  creditors  of 
any  such  trader  having  privilege  of  Parliament  to  an 
amount  hereinafter  declared  to  be  requisite  to  support 
a  netition  for  adjudication  of  bankruptcy,  shall  me  an 
affidavit  in  any  court  of  record  dt  Westminster  that 
such  debt  is  justly  due  to  him,  and  that  such  debtor, 


as  he  verily  believes,  is  such  trader,  and  shall  sue 
out  of  the  same  court  a  writ  of  summons,  in  the  form 
contained  in  schedule  E.  to  this  act  annexed,  against 
such  trader,  and  serve  him  with  a  copy  of  such  sum- 
mons, if  such  trader  shall  not,  within  one  month 
after  personal  service  of  such  summons,  pay,  secure, 
or  compound  for  such  debt  to  the  satisfaction  of  such 
creditor  or  creditors,  or  enter  into  a  bond  in  such 
sum,  and  with  two  sufficient  sureties,  as  any  of  the 
judges  of  the  court  out  of  which  such  summons  shall 
issue  shall  approve  of,  to  pay  such  sum  as  shall  be 
recovered  in  such  action,  together  with  such  costs  as 
shall  be  given  in  the  same,  and  within  one  month 
next  after  personal  service  of  such  summons  cause 
an  appearance  to  be  entered  to  such  action  in  the 

E roper  court  in  which  the  same  shall  have  been 
rought,  every  such  trader  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy  from  the  time  of  the 
service  of  such  summons. 

The  following  is  the  schedule  (E)  referred  to  in 
the  above  section : — 

The  Bankrupt  Law  Consolidation  Act,  184,9. 

[Writ  of  summons  to  be  served  on  a  Member  of  Par- 
liament in  order  to  enforce  the  Provisions  of  u  The 
Bankrupt  Law  Consolidation  Act,  1849."] 

Victoria,  &c. 

To  C.  D.  of,  jfc.,  Esquire,  having  privilege 

of  Parliament,  greeting:  We  command  you,  thai, 
within  one  calendar  month  next  after  personal  service 
hereof  on  you,  you  do  cause  an  appearance  to  be 
entered  for  you  in  our  court  of  in  an  action 

Ion  promises,  or  debt,  or  as  Vie  case  may  be),  at  the 
suit  of  A.  B. ;  and  you  are  hereby  informed  that  an 
affidavit  of  debt  for  the  sum  of  hath  been 

Joed  in  the  proper  office,  according  to  the  provisions 
of  "  The  Bankrupt  Law  Consolidation  Act,  1849," 
and  that  unless  you  pay,  secure^  or  compound  for  the 
debt  sought  to  be  recovered  in  tins  action,  or  enter  into 
such  bond  as  by  the  said  act  is  provided,  and  cause  an 
appearance  to  be  entered  for  you,  within  one  calendar 
month  next  after  such  service  hereof,  you  will  be 
deemed  to  have  committed  an  act  of  bankruptcy  from 
the  time  of  (he  service  hereof 

Witness  at  Westminster*  the  day  of 

This  writ  is  to  be  served  within  four  calendar 
months  from  the  date  thereof,  including  the  day  of 
such  date,  and  not  afterwards,  and  is  to  be  indorsed 
with  the  name  of  the  plaintiff  or  his  attorney  in 
manner  following ;  that  is  to  say, 

This  writ  was  issued  by  E.  F.  of  ,  attorney  for 

the  plaintiff  [or  plaintiffs]  within  named  ; 

or, 
This  writ  was  issued  in  person  by  the  plaintiff  within 
named,  who  resides  at  [mention  the  city,  town,  or 
parish,  and  also  the  name  of  the  hamlet,  street,  and 
number  of  the  house  of  the  plaintiffs  residence,  if 
any  such  there  be]. 

The  Common  Law  Procedure  Act,  1852,  gives 
new  forms  for  writs  of  summons  in  proceedings  com- 
menced under  that  act,  but  it  should  seem  that  the 
above  form  must  be  adhered  to  in  proceedings  against 
traders  having  privilege  of  parliament. 
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Acts  of  bankruptcy  by  non-payment  after  summons.— 
We  now  arrive  at  a  class  of  acts  of  bankruptcy  origi- 
nated in  the  1  &  2  Vict.  c.  110,  extended  by  the 
5  &  6  Vict.  c.  122,  and  now  regulated  by  sects.  78 — 
86  of  the  Consolidation  Act,  1849.  We  allude  to 
the  provisions  for  summoning  a  trader  debtor  on  the 
creditor  making  an  affidavit  of  debt  and  delivering 
personally,  &c.,  to  the  trader  particulars  of  demand, 
and  notice  requiring  immed&te  payment  of  the  debt. 
The  acts  of  bankruptcy  arising  out  of  this  proceeding 
are  (shortly)— 1.  Non-attendance ;  2.  Refusing  to 
admit  the  demand,  and  not  deposing  to  a  good 
defence  (sec.  80)  *,  3.  Signing  admission  of  the  debt, 
and  not  paying,  &c,  same  (sec.  81) ;  4.  Admitting 
part  of  debt,  and  not  paying,  &c,  same  (s.  82).  A 
more  detailed  statement  will  be  given  after  noticing 
the  various  sections  of  the  statute,  and  the  rules  ap- 
plicable thereto.  £ect.  78  enacts  that  if  any  creditor 
of  any  such  trader  shall  file  an  affidavit  in  the  court 
in  the  district  in  which  such  trader  shall  reside,  in 
the  form  specified  in  schedule  F.  hereunto  annexed, 
of  the  truth  of  his  debt,  and  of  the  debtor,  as  he 
verily  believes,  being  such  trader,  and  of  the  delivery 
to  such  trader  personally,  or  to  some  adult  inmate  at 
his  usual  or  last-known  place  of  abode  or  business,  of 
an  account  in  writing  of  the  particulars  of  his  demand, 
with  a  notice  thereunder  requiring  immediate  pay- 
ment thereof,  in  the  vform  specified  in  schedule  6. 
annexed  to  this  act,  it  shall  be  lawful  for  the  court 
in  which  such  affidavit  shall  be  filed  to  issue  a  sum- 
mons in  writing,  in  the  form  contained  in  schedule 
H.  annexed  to  this  act,  calling  upon  such  trader  to 
appear  before  such  court,  and  stating  in  such  sum- 
mons the  purpose  for  which  such  trader  is  called 
upon  to  appear  as  hereinafter  provided:  Provided 
always,  that  if  the  demand  of  a  creditor  appear  by 
such  affidavit  to  bevdue  from  two  or  more  persons 
carrying  on  trade  in  partnership,  the  delivery  of  such 
account  and  notice  to  any  one  of  the  partners  per- 
sonally, or  to  some  adult  inmate  at  his  usual  or  fast- 
known  place .  of  abode  or  business,  and  also  at  the 
place  of  business  of  the  firm  as  aforesaid,  shall  be 
sufficient  to  authorise  the  court  to  issue  such  sum- 
mons against  any  other  of  such  partners,  as  well  as 
against  the  partner  served  personally  with  such  ac- 
count and  notice. 

The  requisites  of  the  above  78th  section  (which  is 
the  first  of  the  sections  respecting  "  acts  of  bank- 
ruptcy by  reason  of  non-payment  after  summons  of 
the  court,"  otherwise  called  u  acts  of  bankruptcy  by 
non-payment  after  summons,"  and  sometimes  deno- 
minated the  u  summoning  of  trader-debtor  ")  are — 
1.  The  delivery  by  the  creditor  to  his  debtor  of  par- 
ticulars of  demand,  accompanied  by  a  notice  requiring 
immediate  payment ;  2.  The  filing  of  an  affidavit  of 
debt  by  the  creditor ;  8.  The  issue  by  the  bank- 
ruptcy court  of  a  summons  to  the  trader-debtor. 
We  shall  notice  each  of  these  matters  in  regular 
order. 

The  frit  riqUisite  of  sect.  78;  —  Particulars  6 
demand,  and  notice  requiring  payment. — As  above 
stated,  the  first  proceeaings  under  the  above  section 
is  a  delivery  of  particulars  of  demand  and  notice 
requiring  payment,  which  must  be  in  the  form  given 
in  schedule  6.  to  the  act.  The  Mowing  is  the  form 
as  given  in  that  schedule  :— 


The  Bankrupt  Law  Consolidation  Act,  1849. 

Particulars  of  Demand,  and  Notice  Requiring  Payment. 
To  E.  F.  of 
Thefollowina  are  the  particulars  of  the  demand  of 

the  undersigned  A.  B.  of  against  you  the  said 

E.  F.,  amounting  to  the  sum  of  [the  amount  of  the 

debt.    Then  copy  the  account]. 

Take  notice,  that  I-  the  said  A.  B.  hereby  require  im- 
mediate payment  of  the  said  sum  of  Dated 
this  day  of  tn  the  year  of  our 
Lord                                (Signed)             A.  B. 

By  the  rules  and  orders  of  the  19th  Oct.  1852, 
provisions  are  made  respecting — 1,  The  signing  of 
the  above  particulars  and  notice ;  2.  The  direction  of 
such  particulars  and  notice,  and  naming  the  trader- 
debtor  therein ;  3.  Certainty  of  dates  and  the  giving 
of  credit. 

Particulars  of  demand  and  notice^  how  to  be  signed. 
— By  rule  68,  "The  particulars  of  demand  and 
notice  under  '  The  Bankrupt  Law  Consolidation  Act, 
1849,'  and  specified  in  schedule  G.  to  the  said  act 
annexed^  shall,  where  the  debt  is  claimed  to  be  due 
to  a  person  or  persons  not  in  partnership,  be  signed 
by,  or  in  the  Christian  name  and  surname  of  every 
such  person,  adding  after  his  signature  his  descrip- 
tion, residence,  or  place  of  business,  and  shall,  where 
the  debt  is  claimed  to  be  due  to  a  partnership  firm, 
be  signed  by  or  in  the  name  of  one  of  the  partners, 
on  behalf  of  himself  and  partner  or  partners,  adding 
after  each  signature  the  style  or  firm  of  partnership, 
and  place  of  business,  as  follows  (that  is  to  say), 
John  Thompson,  for  self  and  partners,  trading  under 
the  style  or  firm  of ,  in  the  county  of  — — ." 

Copy  particulars. — The  particulars  of  demand  and 
notice  referred  to  in  the  above  rule  must  be  a  copy 
of  the  particulars  of  demand  and  notice,  which,  as 
we  shall  presently  see,  are  required  to  be  annexed  to 
the  affidavit  of  debt 

Public  company. — A  public  company  may  proceed 
under  the  above  rule  by  its  public  officer,  but  it 
Bhould  be  shown  that  he  was  duly  authorised  to 
demand  the  debt  (Exparte  Gratton,  2  Mont.  Deac. 
and  De  Gex,  401 ;  Re  Higginson,  11  Law  Tim.  455). 

.  How  such  particulars  of  demand  and  notice  should 
be  directed. — By  rule  69,  u  such  particulars  of  demand 
and  notice  shall  be  directed  to  the  party  or  parties 
intended  to  be  summoned  by  the  Christian  and  sur- 
name of  each  of  them  (or,  where  the  Christian  name 
is  not  known,  by  the  surname  only,  or,  where  the 
Christian  name  is  indicated  only  by  any  initial  or 
contraction,  then  by  such  initial  letter  or  letters,  or 
contraction  of  the  supposed  Christian  name,  and  by 
the  surname),  and  also  by  the  place  of  residence  or. 
business,  ana  shall  also  contain  m  the  body  thereof  a 
statement  of  the  name  or  names,  with  such  initial  or 
initials,  or  contractions,  as  above  mentioned,  if  the 
name  is  not  known,  of  all  the  persons  from  whom  the 
debt  is  claimed  to  be  due,  whether  the  whole  of  them 
shall  be  summoned  or  not,  or  (in  case  of  partnership) 
the  style  or  firm  of  partnership  and  place  of  business, 
in  the  same  form  as  above  mentioned." 

Mode  of  stating  the  account — Credit. — By  rule  70* 
u  the  account  in  such  particulars  of  demand  shall  be 
expressed  with  reasonable  and  convenient  certainty 
as  to  dates  and  all  other  matters,  and  where  credit  U 
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given  in  such  account  to  the  debtor,  the  notice  shall 
require  payment  of  the  difference  or  balance  only 
which  appears  to  be  due  in  such  account." 

Thougn  the  above  rule  does  not  render  it  impera- 
tive to  give  credit  in  the  particulars  of  demand,  yet 
credit  should  in  all  cases  be  given,  or  the  creditor,  in 
case  of  an  action  being  brought  by  him,  may  be 
mulcted  in  costs  under  sec.  86,  hereafter  stated, 
which  provides  that  where  a  creditor  brings  an 
action,  and  does  not  recover  the  amount  sworn  to  in 
his  affidavit  of  debt,  the  defendant  may  obtain  his 
costs  of  defending  the  action.  The  question  as  to 
reasonable  certainty  with  respect  to  "  Dates  and  all 
other  matters,"  as  required  by  the  above  70th  rule, 
will  be  governed  by  all  the  circumstances  in  each 
case,  such  as  the  situation  of  the  parties,  the  nature 
of  the  demand,  &c.,  and  the  particulars  will  not  be 
legally  vitiated  by  including  one  item  which  is  not 
sustainable  (Exparte  Bowers,  16  Jur.  734  ;  S.  C.  21 
Law  Journ.  Bank.  61).  In  this  case  the  particulars 
included  an  item  of  uTo  goods  £208  10s.,"  and 
credit  was  given  for  £7  3s.  cash.  The  evidence  was 
that  the  trader  had  purchased  the  goods  from  the 
petitioning  creditor  at  two  months1  credit,  and  re- 
ceived an  invoice,  which  had  at  the  top  of  it  the 
words,  "  cash  in  two  months,"  and  that  the  witness 
had  given  the  petitioning  creditor  a  bill,  which  he 
had  received  from  a  customer,  for  £29  17s.,  and  paid 
the  £7  balance,  and  that  the  two  months'  credit  had 
not  expired  when  the  notice  of  demand  was  served 
upon  him.  The  petitioning  creditor  appealed  against 
the  reversal  of  the  adjudication,  and  it  was  agreed 
that  no  objection  should  be  taken  as  to  the  reversal 
not  being  made  within  the  proper  period,  if  correct 
in  other  respects.  The  Court  of  Appeal  held  that 
the  commissioner  was  wrong  in  reversing  the  adjudi- 
cation, and  that  the  particulars  were  sufficient. 
Where  the  alleged  debt  was  described  as  money  paid 
for  the  defendant  to  a  third  person,  omitting  the 
words  "  at  his  request,"  they  were  held  insufficient 
(Anon.  1  Fonbl.  227) ;  but  had  the  debt  been  for 
work  and  labour,  or  the  like,  the  omission  would 
have  been  immaterial. 

Delivery  of  account  and  notice  to  debtor  personally, 
or  to  an  adult  inmate — As  will  have  been  seen  from 
the  language  of  sec.  78  of  the  Consolidation  Act, 
1849,  the  particulars  of  demand  and  notice  requiring, 
payment  are  to  be  delivered  to  the  trader-debtor 
u  personally,  or  to  some  adult  inmate,  at  his  usual  or 
last-known  place  of  abode  or  business." 

Traders-debtors  being  partners. — By  the  proviso  in 
the  above  78th  sec.  of  the  Act,  if  the  demand  of  the 
creditor  appear  by  the  affidavit  to  be  due  from  two 
or  more  persons  carrying  on  trade  in  partnership, 
the  delivery  of  the  particulars  and  notice  to  any  one 
of  the  partners  personally,  or  to  some  adult  inmate 
at  his  usual  or  last-known  place  of  abode  or  business, 
and  also  at  the  place  of  business  of  the  firm,  as  afore- 
said, is  sufficient  to  authorise  the  court  to  issue  a 
summons  against  any  other  of  such  partners,  as  well 
as  against  the  partner  served  versonally  with  such 
account.  These  latter  words  of  the  act  seem  to  be  a 
mistake,  as  it  is  clearly  meant  that  a  summons  may 
be  issued  against  the  other  partners  where  the-  par- 
ticulars and  notice  have  been  left  with  an  adult 
inmate  at  the  usual  or  last-known  place  of  abode  of 


a  partner,  as  well  as  where  such  last  partner  has  been 
served  personally.  The  statute  evidently  intends 
merely  to  designate  and  point  out  the  partner  served, 
but  does  so  blunderingly  by,  referring  to  him  as 
having  been  personally  served.  Such  appears  to  us 
to  be  an  explanation  of  the  matter,  but  we  believe 
the  discrepancy  has  not  been  before  noticed  by 
any  one. 

The  second  requisite  of  sec.  7&— Affidavit  of  debt  and 
delivery  of  particulars  and  notice.— We  now  arrive  at 
the  second  requisite  of  sec.  78  in  order  to  effect  an 
act  of  bankruptcy  by  reason  of  non-payment  after 
summons,  and  that  is  to  make  an  affidavit  of  the 
debt  and  of  the  delivery  of  the  particulars  and  notice, 
to  be  filed  in  the  court  of  the  district  wherein  the 
debtor  resides.  This  is^given  in  schedule  F.  to  the 
act,  and  is  as  follows  *: — 

The  Bankrupt  Law  Consolidation  Act,  1849. 

Affidavit  for  summoning  a  Trader-Jkbtor. 

A.  B.  of  and  C.  D.  of  severalty 

make  oath  and  say,  and  first  Utis  deponent  A.  B.for 
himself  with,  that  E.  F.  is  justly  and  truly  indebted 
to  this  deponent  in  the  sum  of  [the  amount  of  the  debt] 
for,  jrc.  [stating  the  nature  of  the  debt  with  certainty 
and  precision]  ;  and  this  deponent  further  saith,  that 
the  said  E.  P.,  as  this  deponent  verily  believes,  is  a 
trader  within  the  meaning  of  the  law  of  bankruptcy, 
and  resides  at  ;  and  that  an  account  m 

writing  of  the  particulars  of  the  demand  of  the  said 
A.  B.,  amounting  to  the  said  sum  of  [the  amount  of 
the  debt],  with  a  notice  thereunder  written  in  the 
form  prescribed  by  "  The  Bankrupt  Law  ConsoWa- 
tion  Act,  1849,"  requiring  immediate  payment  of  the 
said  debt,  is  hereunto  annexed;  aud  this  deponent 
C.  D.  for  himself  saith,  that  he  did,  on  the  day 

of  instant  [or  last],  personally  [or  otherwise, 

according  to  the  fact],  serve  the  said  E.  F.  with  a 
true  copy  of  the  said  account  and  notice. 
Sworn,  jr.  (see  ante,  p.  113.) 

Form  of  affidavit.— The  affidavit  as  given  in  the 
above  schedule  must  state  She  debt,  that  the  party 
served  is  a  trader,  and  that  the  particulars  and  notice 
annexed  have  been  duly  served. 

Swearing  affidavit.— The  affidavit  may,  in  England, 
be  sworn  before  the  Court  of  Bankruptcy,  or  a  com- 
missioner, registrar,  or  master  of  the  Court  of  Bank- 
ruptcy, or  before  a  master  ordinary  or  commissioner 
to  administer  oaths  in  Chancery,  or  before  the  clerks 
of  records  and  writs,  &c.  (see  sect.  243 ;  ante,  p.  113 ; 
see  sect.  244  as  to  prisoners). 

Variance  between  particulars  and  affidavit. — Care 
must  be  taken  that  the  particulars  and  the  affidavit 
correspond  as  to  the  debt,  &c.  In  exp.  Greenstock 
(1  De  Gex,  230),  the  affidavit  stated  the  demand  to 
be  for  goods  sold,  and  delivered,  but  by  the  parti- 
culars of  demand  the  greater  portion  of  the  debt  was 
stated  merely  *s  due  on  bills  of  exchange,  which, 
however,  it  afterwards  turned  out,  were  given  in 
respect  of  goods  sold  and  delivered,  and  it  was  held 
that  the  proceedings  were  irregular,  and  an  insuf- 
ficient foundation  for  an  act  of  bankruptcy.  In  that 
case  the  court  of  review  held,  that  the  variance  was 
fatal,  and  not  waived  by  the  failure  of  the  trader  to 
appear  at  the  return  of  the  summons,  but  it  will  be 
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safer  not  to  rest  upon  such  variances,  bnt  object  to 
them  as  irregularities  on  the  return  of  the  summons 
(re  Anderton,  11  Law  Times,  437). 

Affidavit  of  debt,  what  certainty  required  in. — By 
rule  72,  "  The  affidavit  must  state  the  nature  of  the 
debt  with  the  same  degree  of  certainty  and  precision 
aa  is  now  or  shall  hereafter  be  reonired  in  an  affidavit 
to  hold  to  bail  by  order  of  a  juage  in  the  'superior 
courts  at  Westminster  " 

In  Turner  v. (28  Law  Times  Ren.  147), 

Mr.  Commissioner  Ayrton  held  that  the  affidavit  on 
issuing  a  trader-debtor  summons  under  sect.  78  of 
the  act  against  the  indorser  of  a  bill  of  exchange, 
must  state  notice  of  dishonour  to  him,  or  the  sum- 
mons will  be  discharged  with  costs.  The  commis- 
sioner observed,  that.  "  the  heading  of  the  group  of 
sections  beginning  at  clause  78  is  ( Acts  of  Bank- 
ruptcy by  non-payment  after  summons ;'  and  clause 
78  enacts  that  if  a  creditor  shall  file  an  affidavit  of 
the  truth  of  his  debt,  and  of  delivery  of  an  account  of 
the  particulars  of  his  demand  to  his  debtor,  &c.  On 
these  words  the  chief  judge,  in  exparte  Greenstock 
(1  De  Gex,  288),  observes,  that  the  act  does  not 
require  any  debt  to  be  proved,  nor  proof  that  an 
account  was  delivered,  but  merely  requires  an  affi- 
davit that  these  things  are  so.  These  observations 
of  the  chief  judge  may  have  been  noticed  by  the 
framers  of  the  general  orders  in  bankruptcy  of  1852 
— the  72nd  rule  declaring  that  every  affidavit  for 
summoning  a  debtor  shall  state  the  nature  of  the 
debt  with  the  same  degree  of  certainty  and  precision 
as  is  required  in  an  affidavit  to  hold  to  bail  by  order  of 
a  judge  of  the  superior  courts  at  Westminster.  It  has 
been  stated  that  a  iudge  would  order  the  arrest  of  a 
debtor  on  an  affidavit  similar  to  that  filed  in  this 
court,  and  that  many  persons  have  been  arrested  on 
such  affidavits.  That  may  be  so ;  the  application  to 
the  judge  is  exparto :  he  probably  assumes  that  a  suf- 
ficient affidavit  is'  filed ;  but  suppose,  in  this  very 
case,  the  defendant  appeared  before  the  judge  and 
said,  ( you  cannot  order  me  to  be  arrested,  I  nad  no 
notice  of  dishonour,  for  want  of  which  I  am  not 
liable,'  would  the  judge  then  make  an  order  for  the 
arrest?  It  is  to  be  noticed  that  the  first  words  of. 
sec.  78  are, ( if  any  creditor ;'  now,  has  the  plaintiff  in 
this  case  the  character  of  a  ( creditor '  if  he  gave  no 
notice  of  dishonour  to  the  defendant  ?  If  the  plain- 
tiff is  not  a  creditor,  then  this  court  has  no  jurisdic- 
tion whatever  to  entertain  this  matter.  I  am,  there- 
fore, of  opinion  that  the  ease  of  the  plaintiff  fails  in  a 
substantial  point ;  and,  aa  a  consequence,  bv  rule  80 
I  cannot  require  the  defendant  to  state  whether  or 
not  he  admits  the  demand,  but  he  is  entitled  to  his 
discharge  from  the  summons  with  costs." 

Neglect  to  file  affidavit—New  particulars  and  notice. 
—By  rule  71,  if  the  above  affidavit u  shall  not  be  filed 
within  one  calendar  month  after  service  of  the  par- 
ticulars of  demand  and  notice,  the  plaintiff  (or  creditor) 
shall  not  afterwards  be  at  liberty  to  proceed  without 
serving  new  particulars  of  demand  and  notice." 

The  third  requisite  of  sec.  78— Issuing  the  form  of 
summons  to  trader-debtor. — The  third  requisite  of 
sec.  78  of  the  Consolidation  Act,  1849,  in  order  to 
effect  an  act  of  bankruptcy  by  reason  of  non-payment 
by  a  trader-debtor  after  summons,  is  the  issuing  of 
the  summons  and  the  proceedings  consequent  thereon. 


The  summons  is  applied  for  upon  the  filing  of  the 
above-mentioned  affidavit.  This  summons  must  be 
on  a  2s.  6d.  stamp,  and  must  be  in  the  form  stated 
in  schedule  H.  to  the  act,  and  is  as  follows : — 

The  Bankrupt  Law  Consolidation  Act,  1849. 
Summons  of  Trader-Debtor. 

These  are  to  will  and  require  you  to  whom  this  war* 
rant  is  directed  personally  to  be  and  appear  before  the 
Court  of  Bankruptcy  in  Basinghall-street,  in  the  city  of 
London  [or  at  in  the  county  of  } 

on  the  day  of  .  at  o'clock;  and 

you  are  hereby  informed  that  the,  purpose  for  which  you 
are  thus  summoned  to  appear  before  the  said  court,  is  to 
ascertain,  in  manner  and  form  prescribed  by  the 
"  Bankrupt  Law  Consolidation  Act,  1849,"  whether  or 
not  you  admit  the  demand  of  A.  B.  of  (who 

claims  of  you  the  sum  of  [state  the  amount]  for  a 
debt),  or  any  and  what  part  thereof,  or  whether  you 
verify  believe  that  you  have  a  good  defence  upon  the 
merits  to  the  said  demand,  or  to  any  and  what  part 
thereof;  and  hereof  you  are  not  to  fan,  at  your  peril 

Given  under  my  hand,  the  day  of 

in  the  year  of  our  Lord 

(Signed)        C.  D.,  Commissioner. 

Service  of  summons. — It  is  clear  that  under  s.  80, 
in  order  to  make  non-compliance  an  act  of  bank- 
ruptcy, the  service  ot  the  summons  must  be  personal 
We  have  seen  that  by  s.  78,  the  service  of  the  par- 
ticulars and  notice  may  be  personal,  or  on  u  some 
adult  inmate  at  the  trader's  usual  or  tart-known  place 
of  abode  or  business ;"  and  that  if  there  be  two 
traders  in  partnership,  the  delivery  of  such  account 
or  particulars  and  notice  u  to  any  one  of  the  partners 
personally,  or  to  some  adult  inmate  at  his  usual  or 
last  known  place  of  abode  or  business,  and  also  at 
the  place  of  business  of  the  firm,"  will  entitle  the 
creditor  to  a  summons  against  all  the  partners.  The 
summons,  however,  it  is  apprehended,  must  be  per- 
sonally served  on  each  partner  intended  to  be  affected. 
It  has  been  decided  that  the  original  summons  to  a 
trader-debtor  need  not  be  served  on  him,  but  it 
should  be  shown  (14  Law  Tim.  Rep.  109). 

Summons  to  be  served  four  days  before  time  for  ap- 
pearance, between  9  o'clock  a.  m.  and  9  o'clock  p.  m. — 
And  it  must,  by  rule  76, "  be  served  four  days  at  least 
before  the  time  for  appearance  therein  mentioned,' 
and  by  rule  77,  u  between  the  hours  of  nine  o'clock 
in  the  forenoon  and  nine  o'clock  in  the  afternoon." 

Adhering  to  form.— Great  care  must  be  taken  that 
the  forms  given  in  the  act  are  exactly  followed.  Mr. 
Com.  Evans  has  decided  that  where  the  summons  is 
not  in  the  exact  form  given  in  schedule  H.  (it 
omitting  the  heading  u  Bankrupt  Law  Consolidation 
Act,  1849")  it  is  bad,  and  the  application  must  be 
dismissed  (14  Law  Tim.  276). 

Tbe  parties,  how  to  be  described  in  summons.— By 
rule  73,  the  summons  u  must  describe  the  parties  in 
the  same  manner  as  they  were  described  in  the  par- 
ticulars of  demand  and  notice."  Where  the  sum- 
mons described  the  trader  as  nurseryman,  &c.,  and 
the  particulars  as  nurseryman,  innkeeper,  dealer  in 
horses,  dealer  and  chapman,  the  summons  was  held 
insufficient  (Anon.  1  Fonbl.  227). 

Notice  to  be  indorsed  on  summons  in  the  form  given, 
tomafce  known  to  the  party  summoned  (he  provisions  of 
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the  act  relating  thereto; — By  rule  74.  "  the  summons 
must  be  indorsed  with  a  notice,"  as  follows : — 

Notice  to  the  Party  summoned. 

This,  summons  is  served  upon  you  pursuant  to  the  pro- 
visions  of  "  The  Bankrupt  Law  Consolidation  Act, 
1849,"  and  is  founded  on  an  affidavit  of  debt  which 
was  filed  in  the  Court  of  Bankruptcy  in  London,  or 
the  Court  of  Bankruptcy  for  the  district, 

at  on  the  day  of  18 

If  you  shall  fail  to  appear  to  this  summons  at  the  time 
and  place  within  specified,  having  no  lawful  impedi- 
ment made  known  to  and  proved  to  the  satisfaction 
of  the  said  court,  and  allowed,  and  if  you  also  fail 
Within  seven  days,  after  personal  service  of  this  sum- 
mons, or  within  such  enlarged  time  as  the  said  court 
may  grant,  to  pay,  secure,  or  compound  for  the 
demand  within  .mentioned  to  the  satisfaction  of  the 
summoning  creditor,  or  enter  into  a  bond,  in  such 
sum,  and  with  two  sufficient  sureties  as  the  court  shall 
approve  of,  to  pay  such  sum  as  shall  be  recovered  in 
any  action  which  shall  have  been  brought,  or  shall 
thereafter  be  brought,  far  recovery  of  the  same, 
together  with  such  costs  as  shall  be  given  in  such 
action,  you  will  be  deemed  to  have  committed  an  act 
of  bankruptcy  on  the  eighth  day  after  the  service  of 
this  summons,  provided  a  petition  for  adjudication  of 
bankruptcy  shall  be  fled  against  you  within  two 
calendar  months  from  the  filing  of  the  -above-men- 
tioned affidavit. 

If  you  shall  appear,  and  on  appearance,  or  at  any  en- 
largement or  adjournment  of  die  summons,  shall 
refuse  to  sign  an  admission  of  the  said  demand  in  the 
form  required  by  the  said  act,  and  shall  not  make  a 
deposition  on  your  oath  in  the  form  required  by  the 
said  act,  that  you  believe  you  have  a  good  defence 
upon  the  merits  to  such  demand,  or  some  part  thereof, 
and  shall  not  (if  required  by.  the  court  so  to  do)  enter 
into  a  bond  according  to  the  form  contained  in  schedule 
K.  to  the  said  act  annexed,  in  such  sum  and  with  such 
two  sufficient  sureties  as  the  court  shall  approve  of, 
to  pay  such  sum  or  sums  as  shall  be  recovered,  together 
with  such  costs  as  shall  be  given  in  any  action  which 
shall  have  been  or  shall  be  brought  for  the  recovery  of 
such  demand  or  of  any  part  thereof  in  respect  of  which 
such  deposition  shall  be  made,  and  shall  also  fail 
within  seven  days  after  personal  service  of  this  sum- 
mons, or  within  such  enlarged  time  as  aforesaid,  to 
pay,  secure,  or  compound,  as  above  mentioned,  or  to 
enter  into  such  bond  as,  first  above  mentioned,  the 
same  consequence  will  follow  as  in  the  case  first 
supposed,  subject  to  the  same  proviso  as  regards  the 
filing  a  petition  for  adjudication  of  bankruptcy. 

If  you  shall  appear,  and  on  appearance  shall  sign  and 
file  an  admission  of  the  said  demand,  and  shall  not 
within  seven  days  next  after  the  filing  of  such  admis- 
sion pay  or  tender  and  offer  to  pay  to  the  said  cre- 
ditor tike  amount  of  such  demand,  or  secure  or  com- 
pound for  the  same  to  the  satisfaction  of  such  creditor, 
you  will  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy on  the  eighth  day  after  the  filing  of  such 
admission,  subject  to  the  same  proviso  as  before 
mentioned  with  regard  to  the  filing  a  petition  for 
adjudication  of  bankruptcy. 

If  you  shall  appear,  and  on  appearance  shall  sign  an 
admission  for  part  of  the  said  demand,  and  shall  not 


make  a  deposition  upon  oath  in  the  form  required  by 
the  said  act,  that  you  believe  you  have  a  good  defence 
upon  the  merits  to  the  residue,  and  shall  not  (if  re- 
quired by  the  court  so  to  do)  enter  into  such  bond  as 
aforesaid,  to  pay  such  sum  or  sums  as  shall  be 
recovered  in  any  action  which  shall  have  been 
brought,  or  shall  thereafter  be  brought,  for  the  re- 
covery of  such  residue,  together  with  such  costs  as 
shall  be  given  in  such  action,  then  if  as  to  the  sum  so 
admitted  you  shall  not  within  seven  days  next  after 
the  filing  of  such  admission,  pay,  or  tender  and  offer 
to  pay  to  the  said  creditor  the  sum  so  admitted,  or 
secure  or  compound  for  the  same  to  the  satisfaction  of 
such  creditor,  and  as  to  the  residue  of  such  demand 
shall  not*  within  seven  days  from  the  service  of  the 
summons,  or  such  enlarged  time  as  may  be  granted 
by  the  said  court  in  that  behalf,  pay,  secure,  or 
compound  for  the  same  to. the  satisfaction  of  such 
creditor,  or  enter  into  a  bond  in  such  sum,  and 
with  such  two  sufficient  sureties  as  the  court  shall 
approve  of  to  pay  such  sum  as  shall  be  re- 
covered in  any  action  which  shall  have  been  brought, 
or  shall  thereafter  be  brought  for  recovery  of  the 
same,  together  with  such  costs  as  shall  be  given  in 
such  action,  you  will  be  deemed  to  have  committed  an 
act  of  bankruptcy  on  the  eighth  day  after  the  service 
of  this  summons,  subject  to  the  same  proviso  as'  before 
mentioned  with  regard  to  the  filing  a  petition  for  ad- 
judication of  bankruptcy. 
If  you  shall  appear,  and  on  appearance  shall,  as  to  the 
whole  of  the  said  demand  or  part  of  it,  make  a  depo- 
sition on  your  oath  (in  tJieform  required  by  the  said 
act)  that  you  believe  you  have  a  good  defence  upon 
the  merits  to  the  same,  and  (if  required  by  the  court 
so  to  do)  enter  into  such  bond  according  to  the  form 
contained  in  schedule  K.  in  such  sum  and  with  such 
sureties  as  aforesaid,  you  will  be  entitled  to  a  dis- 
charge from  die  summons. 
You  are  moreover  to  observe,  that  an  admission  made  by 
you  after  the  service  of  this  summons,  though  signed 
elsewhere  than  before  the  court,  may  afterwards  be 
filed  in  court,  and  will  be  as  effectual  as  if  you  had 
appeared  and  signed  it  in  court,  provided  such  ad- 
mission be  made  in  the  form  contained  in  schedule  L. 
to  the  said  act  annexed,  and  there  be  present  at  the 
time  of  the  signature  an  attorney  of  one  of  her  Ma- 
jesty's superior  courts  of  law  on  your  behalf,  expressly 
named  by  you,  and  attending  at  your  request,  to 
inform  you  of  the  effect  of  such  admission  before  it  is 
signed  by  you ;  and  provided  also  that  such  attorney 
do  subscribe  his  name  to  the  admission  as  a  witness  to 
the  due  execution  thereof,  and  in  such  attestation 
declare  himself  to  be  attorney  for  you,  and  state 
therein  that  he  subscribes  as  such  attorney. 
Indorsement  of  summons  with  name  of  party  suing  it 
out. — By  rule  75,  it  "  must  also  be  endorsed  with  the 
name  and  plate  of  business  of  the  attorney  actually 
suing  out  the  same,  but  in  case  no  attorney  shall  be 
employed  for  the  purpose,  then  with  a  memorandum 
expressing  that  the  same  has  been  sued  out  by  the 
summoning  creditor  in  person/1 

Want  of  compliance  with  these  rules,  consequence  of 
— By  rule  80,  "  any  want  of  compliance  on  the  part 
of  the  plaintiff  with  these  rules  and  orders  in  the 
particulars  of  demand  and  notice,  and  in  the  affidavit 
for  summoning  the  defendant,  and  in  the  summons 
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and  service  thereof,  or  in  any  or  either  of  such 
matters,  may  be  waived  by  the  defendant,  or  al- 
lowed to  be  rectified  by  the  court  when  it  shall  not, 
in  the  opinion'  of  the  court,  be  matter  of  substance, 
or  shall  have  arisen  from  a  mere  slip ;  but  unless 
waived  by  the  defendant,  or  rectified  with  the  con- 
sent of  the  court,  if  the  same  shall  be  made  known 
to  and  proved  to  the  satisfaction  of  the  court  at  the 
time  required  by  the  summons  for  the  appearance  of 
the  defendant,  it  shall  be  deemed  and  taken  to  be  a 
good  objection  to  requiring  the  defendant  to  state 
whether  or  not  he  admits  the  demand  sworn  to  by 
the  plaintiff,  or  any  part  thereof;  and  in  such  case 
the  defendant  shall  be  entitled  to  his  discharge 
from  the  summons,  with  costs,  and  a  memorandum  of 
such  discharge  shall  be  endorsed  on  the  summons." 

Manner  of  proceeding  after  service  of  summons. — 
After  the  summons  is  served  upon  the  trader-debtor 
he  either  appears  in  court  at  the  time  mentioned,  or 
he  neglects  so  to  do.  Sec.  79  of  the  Consolidation 
Act,  1849,  makes  provision  for  the  former  case,  and 
sec.  80  of  the  same  act  for  the  latter  case. 

Manner  of  proceeding  where  the  trader-debtor  ap- 
pears to  the  summons. — By  sec.  79  of  the  act,  upon 
the  appearance  of  any  such  trader  so  summoned  as 
aforesaid,  it  shall  be  lawful  for  the  court  to  require 
him  to  state  whether  or  not  he .  admits  the  demand 
of  the  creditor,  or  any  and  what  part  thereof,  and  if 
such  trader  -shall  admit  such  demand,  or  any  part 
thereof,  to  reduce  such  admission  into  writing  m  the 
form  contained  in  schedule  I.  annexed  to  tnis  act ; 
and  such  admission  so  reduced  into  writing  such 
trader  is  hereby  required  to  sign,  and,  being  so 
signed,  the  same  shall  thereupon  be  filed  in  such 
court ;  and  it  shall  also  be  lawful  for  the  court  to  allow 
such  trader,  upon  his  said  appearance,  to  make  a  de- 
position upon  oath,  in  writing  under  his  hand,  to  be 
filed  in  such  court  in  the  form  contained  in  schedule 
J.  annexed  to  this  act,  that  he  verily  believes  he  has 
a  good  defence  upon  the  merits  to  such  demand,  or 
to  some  and  what  part  thereof;  and  in  such  case  it 
shall  be  lawful  for  the  court  at  the  same  time  to 
require  such  trader  to  enter  into  a  bond,  according 
to  the  form  contained  in  schedule  K.  to  this  act  an- 
nexed, in  such  sum  and  with  such  two  sufficient 
sureties,  as  the  court  shall  approve  of,  to  pay  such 
sum  or  sums  as  shall  be  recovered,  together  with 
such  costs  as  shall  be  given  in  any  action  which  shall 
have  been  or  shall  be  brought  for  the  recovery  of 
such  demand,  or  of  any  part  thereof  in  respect  of 
which  such  deposition  shall  be  made. 

Default  of  summoning  creditor. — By  rule  78,  "if 
the  plaintiff  or  summoning  creditor  shall  make 
default  in  appearance  by  himself  or  by  his  attorney 
at  the  time  appointed  in  that  behalf,  the  defendant 
(trader-debtor)  shall  be  entitled  to  his  discharge 
from  the  summons,  and  a  memorandum  of  such  dis- 
charge shall  be  indorsed  on  the  summons."  If, 
however,  both  parties  appear,  they  may,  and,  if  they 
tender  themselves,  should  be  examined  by  the  com- 
missioner ;  but  it  is  not  incumbent  upon  the  court  to 
hear  any  other  witnesses  (Exp.  Sherrard,  8  De  Gex  & 
Sm.  609)  ;  S.  C.  14  Jur.  190),  nor  is  it  usual  for  the 
court  to  try  the  validity  of  the  debt  (Anon.  1 
Fonbl.  5),  but  the  trading  may  be  inquired  into 
(Anon.  1  Fonbl.  251). 


NOTICES     OF     NEW     BOOKS. 


Smith's  Action  at  Law. 
An  Elementary  View  of  the  Proceedings  in  an  Action  at 
Law.  By  the  late  John  William  Smith,  Esq. 
Fifth  Edition,  adapted  to  the  Practice  under  the 
Common  Law  Procedure  Acts,  1862  and  1864.  By 
Edward  Wise,  Esq.,  Barrister-at-Law.  London : 
Stevens  and  Norton. 
This  is  a  new  edition  of  a  work  well  known,  we 
should  suppose,  to  most  of  our  readers,  being  an 
excellent  outline  of  the  practice  of  the  common  law 
superior  courts.  The  name  of  Mr.  Smith  alone  will 
suffice  to  assure  the  reader  that  the  portions  written 
by  him,  and  retained  in  the  present  edition,  will  well 
repay  perusal ;  and  the  additions  of  Mr.  Wise,  we 
can  conscientiously  say,  are  worthy  of  the  reputation 
of  the  original  work.  Of  course,  the  chief  object  of 
Mr.  Wise  has  been  to  adapt  the  work  to  the  present 
much  altered  state  of  the  law,  but  he  has,  as  we  think, 
most  judiciously  retained  some  portions  of  the  original 
work,  although  not  describing  the  existing  practice, 
"  because  the  legal  student  will  always  find  it  useful 
to  connect  the  past  with  the  present  "—a  statement 
which  might  be  considered  a  mere  truism  did  we  not 
constantly  see  works  issue  from  the  press  framed  on 
the  contrary  principle,  and  read  from  would-be 
oracles  the  oft-repeated  advice  to  "  burn  all  your  old 
books,  or,  at  least,  sell  them  for  waste  papers- 
advice  more  like  the  raving  of  a  lunatic  than  the  just 
opinion  of  a  sensible  person. 

There  is  a  great  tendency  in  writers  to  depreciate 
the  past,  and  to  have  a  fling  at  the  old  law,  and  even 
so  sensible  a  person  as  Mr.  Wise  allows  himself  thus 
to  write :  "  We  do  not  propose  to  go  into  the  details 
of '  Special  Pleading,'  technically  so  called,  with  its 
useless  allegations,  fictions,  subtleties,  and  forms,  by 
which,  too  often,  substantial  justice  was  defeated,  and 
the  administration  of  the  law  made  a  mockery."  What 
contrast  is  this  with  the  fine,  manly,  and  just  com- 
mendation of  Littleton,  in  these  words :  "  And  know, 
my  son,  -that  it  is  one  of  the  most  honourable,  laud- 
able, and  profitable  (not  meaning  pecuniarily)  things 
in  our  law  to  have  the  science  of  well-pleading  in 
actions  real  and  personal ;  and,  therefore,  I  counsel 
thee  especially  to  employ  thy  courage  and  care  to 
learn  this."  And  even  Mr.  Wise,  in  a  note,  says : 
"  We  have  expressed  our  opinion  strongly  of  the 
evils  which  1  » ■  sprung  up  by  the  too  rigid  adherence 
of  the  courts  to  the  form,  and  the  encouragement 
given  to  subtle  and  tricky  pleadings ;  still,  much 
maybe  said  in  favour  of  the  general  principles  of  the 
science  of  pleading,  and  these  principles  may  be 
studied  with  great  advantage.  Indeed,  we  should 
advise  any  student  who  wishes  to  educate  himself 
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beyond  the  surface,  after  he  has  become  acquainted 
with  the  general  form  of  an  action  and  mode  of 
pleading,  to  read  Mr.  Serjeant  Stephen  on  Pleading, 
and,  by  proper  judgment,  or  the  assistance  of  a  more 
experienced  tutor,  he  will  be  able  to  derive  very 
great  benefit  from  its  perusal." 

We  now  give  an  extract  from  the  work,  with  a 
view  to  enable  the  reader  to  judge  of  the  mode  in 
which  it  is  edited,  premising  that  the  parts  within 
brackets  contain  the  original  portions  written  by  Mr. 
Smith,  whilst  the  other  portions  are  by  the  present 
editor,  Mr.  Wise : — 

u  [It  sometimes  happens  that  a  defendant  has 
completely  removed  his  person  from  the  jurisdiction 
of  the  Court,  but  has  left  property  which,  if  it  could 
be  reached,  might  aid  in  satisfying  the  demand  upon 
him.  In  ofder  that  either  such  property  may  be 
rendered  available,  or  the  defendant  induced  to  sub- 
mit to  the  jurisdiction  of  the  Court,  resort  might  for- 
merly be'had  to  process  of  Outlawry. 

"  Outlawry  is,  as  its  name  imports,  the  putting  of  a 
man  out  of  the  law ;  that  is,  taking  from  him  his 
legal  rights,  and  the  benefit  which  every  other  subject 
derives  from  the  laws  of  his  country.  An  outlaw 
can  have  no  rights  against  his  fellow  subjects,  he  can 
maintain  no  action  against  any  one,  he  cannot  even 
recover  his  costs  against  a  plaintiff  who  sues  him  in 
a  groundless  action,  and  is  nonsuited.  His  property 
is  all  forfeited  to  the  Crown.  His  liberty  is  taken 
from  him  as  soon  as  he  can  be  found  in  England. 
In  short,  nothing  is  left  him  but  his  life  and  limbs, 
and  even  these  were  not  safe  at  common  law ;  for, 
previous  to  the  reign  of  Edward  the  First,  he  was 
thought  to  have  caput  lupinum."] 

"Thus  outlawry  is  in  theory  a  judgment  pro- 
nounced for  contumacy,  in  not  being  amenable  to  pro- 
ceedings in  the  superior  Courts,  and,  when  obtained 
for  non-appearance  in  an  action,  called  outlawry  on 
mesne  process.  It  was  founded  upon  forms  supposed 
to  give  ample  notice  to  the  defendant  of  the  pen- 
dency of  the  action,  some  of  which  were  exigents 
and  proclamations  at  the  County  Court,  at  the  gen- 
eral quarter  sessions,  and  the  door  of  the  parish 
church.  When  judgment  of  outlawry  was  obtained, 
his  person  was  liable  to  be  taken  and  his  property 
seized  for  the  queen's  use,  by  inquisition  returnable 
into  the  Court  of  Exchequer,  [because  the  seizure  of 
the  outlaw's  property  into  the  hands  of  the  queen 
made  a  revenue  matter  of  it,  and  all  revenue  matters 
must  be  transacted  in  the  Court  of  Exchequer.  Out 
of  the  Exchequer  processes  issued  for  the  purpose  of 
realizing  the  outlaw's  property :  writs  of  Venditioni 
exponas,  to  sell  his  goods ;  of  Scire  facias,  to  collect 
his  debts,  and  of  Levari  facias,  to  levy  the  profits  of 
his  lands ;  and,  when  this  had  been  done,  tne  Court 
would  order  the  proceeds  to  be  paid  to  the  plaintiff 
in  satisfaction  of  nis  claim,  and  tne  Treasury  would, 
on  application,  grant  him  a  lease  of  the  lands.] 

14  Whatever  may  have  been  the  effect  of  the  pro- 
ceedings in  outlawry  in  their  original  institution,  in 
modern  practice  they  were  not  calculated  to  give  the 
defendant  any  personal  notice  whatever,  except  so 
far  as  the  publication  in  the  newspapers  of  the  various 


proclamations  of  outlawry,  byway  of  news,  might  in- 
directly apprise  him  of  what  Was  being  done.  More- 
over, the  rule  of  practice  adopted  by  the  Courts  was 
not  to  allow  a  distringas  to  issue  for  the  purpose  ot 
outlawry,  unless  the  defendant. was  out  of  the  king- 
dom, while  the  ride  of  law  was,  that  no  man  should 
be  outlawed  who  was  not  within  the  kingdom  at  the 
time  of  the  exigent  awarded ;  so  that  the  proceeding 
could  only  be  instituted  in  cases  where  the  result 
was  sure  to  be  erroneous.  Accordingly,  a  defendant 
could  at  any  time  set  aside  or  reverse  the  proceedings ; 
in  the  former  case,  on  payment*  of  the  costs  and  en- 
tering an  appearance,  in  the  latter,  by  writ  of  error, 
without  doing  either  one  or  the  other. 

"  The  practice  of  outlawry  upon  mesne  process, 
well  characterized  as  4  the  most  cumbersome  and  ex- 
pensive method  of  effecting  a  very  simple  end  that 
the  wit  of  man  could  perhaps  have  devised,'  was 
abolished  by  Sect.  24,  ana  in  lieu  of  it  the  third  form 
of  the  writ  of  summons  has  been  adopted,  and  which 
is  now  to  be  described. 

u  Where  the  defendant  is  a  British  subject,  and 
resides  out  of  the  jurisdiction,  not  being  in  Scotland 
or  Ireland. 

"  This  writ  is  similar  to  that  first  described,  except 
that  it  purports  to  be  issued  for  service  out  of  the  ju- 
risdiction, and  the  time  specified  for  appearance  is 
regulated  by  the  distance  tne  defendant  may  be  from 
England ;  and  in  like  manner  in  the  indorsement  of 
the  amount  claimed,  the  time  limited  for  payment 
will  be  the  time  limited  for  appearance.  After  this 
period  has  elapsed,  the  plaintiff  will  be  ajlowed  to 
proceed  in  such  manner  and  subject  to  such  terms 
and  conditions  as  the  Court  or  a  judge  may  think  fit, 
provided  it  be  established  by  affidavits. 

u  [1.]  That  there  is  a  cause  of  action. 

"  [2.]  That  it  arose  within  the  jurisdiction,  or  in 
respect  of  the  breach  of  a  contract  made 
witltin  the  jurisdiction. 

"  [3.]  a.  That  the  writ  was  personally  served  on 
the  defendant ;  or  that  reasonable  efforts 
were  made  to  effect  personal  service 
thereof,  and  that  it  came  to  his  know- 
ledge ; 
b.  and  either  that  the  defendant  wilfully  neg- 
lects to  appear  to  such  writ,  or  that  he  is 
living  out  of  the  jurisdiction  of  the  said 
Courts  in  order  to  defeat  and  delay  his 
creditors. 

"  But  even  after  this  permission,  the  plaintiff  must, 
before  he  can  obtain  judgment,  prove  tne  amount  of 
the  debt  or  damages  either  .before  a  iury  or  before 
one  of  the  masters,  as  may  be  directed"  (Sect.  18). 

In  conclusion,  we  may,  speaking  within,  rather 
than  beyond,  the  bounds  of  truth,  say  that  the  work 
of  Mr.  Smith,  as  edited  by  Mr.  Wise,'  is  a  very  ex- 
cellent first  book  for  the  student  anxious  to  obtain  a 
clear  knowledge  of  the  practice  of  the  common  law 
courts,  and  we  may  add  that  the  work  will  also  be 
found  useful  to  those  who,  having  read  works  of  a 
larger  bulk,  may  be  desirors  to  review  their  acquisi- 
tions. 
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Rbfobteb  Digest  of  Cases. 
The  Weekly  Reporter  Digest  of  Cases,  1858-4 ;  con- 
taining a  Digest  of  every  Case  decided  in  Common 
Law  and  Equity  during  the  Legal  Year  November, 
1858,  to  the  rising  of  the  Courts  in  August,  1864,  as 
Reported  up  to  August,  1854,  in  the  Weekly  Re- 
porter; The  Regular  Reports;  The  Law  Journal; 
The  Jurist;  The  Law  Times;  and  The  Common 
Law  and  Equity  Reports.     Editors :  for  Equity, 
Henry  Fox  Bristowe,  Esq.,  Barrister-at-Law ; 
for  Common  Law,  Andrew  Edgar,  Esq.,  Bar- 
rister-at-Law.   London :  Wildy  and  Sons. 
This  is  the  most  comprehensive  as  well  as  the 
cheapest  digest  published.    It  is  published  in  con- 
nexion with  the  Weekly  Reporter,  to  which  we  before 
(p.  86)  drew  attention.     The  mode  in  which  the 
digest  is  got  up. is  greatly  superior  to  that  usually 
adopted,  and  renders  reference  to  the  different  sub- 
jects comparatively  easy. 


Leverson's  Copyright. 
Copyright  and  Patents;  or  Property  in  Thought; 
being  an  Investigation  of  the  Principles  of  Legal 
Science  applicable  to  Property  in  Thought ;  with  their 
bearing  an  Jefferys  v.  Boosey,  recently  decided  in  the 
House  of  Lords.  In  a  Letter  to  the  Right  Hon.  Lord 
Brougham  and  Vaux.  To  which  is  appended  a 
Corrected  Report  of  the  Judgments  delivered  by  Hie 
Lord  Chancellor,  Lord  Brougham,  and  Lord  St. 
Leonards.  By  Montague  R.  Leterson,  Attorney 
and  Solicitor.    London :  Wildy  and  Sons. 

We  have  given  the  above  lengthy  title  because  it 
really  furnishes  a  better  statement  of  the  contents 
and  object  of  the  work  than  we  can,  after  a  perusal 
of  it,  give  our  readers.  We  may  add,  that  the  author 
says :  "  Beyond  application  to  the  case  of  Jeffreys  v. 
Boosey,  the  work  of  collation  was  that  chiefly  re- 
quired for  this  letter  :  collation  from  manuscripts  on 
various  jurisprudential  subjects,  the  study  whereof 
had  occupied  part  of  the  writer's  leisure  for  some 
years."  Mr.  Leverson  then  refers  to  a  table  or 
analysis  of  the  property  in  thought  investigated  in 
the  letter;  or,  as  he  adds,  more  correctly,  of  the 
rules  by  which  the  rights  of  property  therein  ought 
to  be  governed.  u  It  is  to  this  table  to  which  espe- 
cially the  writer  would  draw  attention,  being  that  to 
which,  if  to  any  portion  of  his  letter,  the  character 
of  usefulness  may  belong.  Designed  to  present  at 
one  view  a  summary  of  the  whole,  it  offers  to  the 
systematic  mind  a  clear  view  of  what  has  been  at- 
tempted, to  the  discerning  what  ill  done  or  omitted." 

Referring  to  the  decision  of  the  House  of  Lords  in 
Jeffreys  v.  Boosey  (see  ante,  pp.  125, 126),  Mr.  Lev- 
erson says : — 

"I    admit  that    a   certain   popularity  attaches 


to  the  judgment  of  your  Lordships1  House,  on  the 
part  of  those  minds  that,  looking  only  to  the  sur- 
face of  things,  gloat  over  the  injustice  perpetrated 
upon  foreign  authors,  as  in  some  sort  a  satisfaction, 
'  a  retribution1  they  call  it,  for  the  injustice  perpe- 
trated abroad  upon  British  authors :  nay,  among 
these  may  perhaps  be  numbered  many  writers  of  this 
country.  4Orsini  seizes  the  daughter  of  Colonna's 
tailor,  and  Colonna  cuts  me  the  throat  of  Orsini's 
baker ^r-it  is  all  for  the  good  of  the  people.1  But  such 
popularity  at  best  is  but  ephemeral,  and  extends  not 
to  nobler  and  more  exalted  minds.  Ephemeral,  and 
of  such  nature  ephemeral,  that  with  the  progress  of 
enlightenment  and  civilization  it  gradually  expires. 

"It  is  argued,  this  is  done  for  the  purpose  of  com- 
pelling the  Americans  to  do  justly  by  us,  and  to  en- 
ter into  a  treaty  of  international  'copyright.  Whe- 
ther this  object  will  be  attained  or  no,  depends  on 
the  influence  possessed  over  .the  public  and  official 
American  mind,  by  those  who  will  be  most  affected 
by  their  Lordships1  law.  But  as  these,  for  the  most 
part,  will  have  always  deplored  the  lack  of  probity 
of  their  fellow  citizens  on  this  head,  it  is  evident  that 
hitherto  their  influence  has  not  sufficed,  and  though 
their  zeal'  may  be  increased  now  that  the  evil  affects 
themselves,  it  may  be  doubted  whether  this  additional 
influence  will  be  sufficient  to  counterbalance  the  want 
of  probity  of  their  people,  supported  as  they  now  will 
be  by  the  example  of  this  country.  '  We  rob  you,1 
they  may  say  to  us ;  *  true,  but  you  rob  us,  and  that 
makes  all  even ;'  and  if  Jonathan  is  more  cute  than 
John  Bull,  why  he  robs  him  more  than  he  is  robbed, 
and  so  the  '  advantage1  is  on  the  side  of  Jonathan. 
Is  it  really  advantage,  or  only  a  smaller  amount  of 
disadvantage  and  loss?  But  if  an  improved  state  of 
morality  shall  come  to  prevail  in  America  on  this 
head,  more  readily  through  the  increased  interest  at 
work  to  promote  it,  than  but  for  this  law  would  have 
happened,  and  supposing  the  diminished  duration- of 
the  augmented  evil  to  weigh  against  the  loss  oc- 
casioned by  the  broader  field  in  which  it  is  exerted, 
how  will  you  compensate  the  evil  done  to'iustice — 
the  fatal  stab  received  at  your  hands  ;  at  the  hands 
of  her  sworn  and  appointed  protectors  ? 

"Thus,  then,  again  Bellini's  right  of  prgperty 
ought  to  have  been  allowed. 

"The  assignment  by  Bellini,  in  the  absence  of 
limitation,  transferred  the  whole  property  in  the 
produce  of  his  labour ;  the  assignment  by  Ricordi 
expressly  assigned  a  iart.  If  your  lordship  pos- 
sesses an  estate  at  Cannes  and  in  England,  can- 
not your  lordship  assign  the  one,  or  the  part  of 
one,  without  both,  or  the  whole  of  one  ?  If  your 
lordship  has  a  carpet  extending  into  two  rooms, 
could  you  not  sell  tne  carpet  in  one  room  without 
selling  aho  that  which  is  in  the  other?  If  your 
lordship  has  the  right  to  use  a  house  for  January 
and  February,  ought  not  your  lordship  to  be  at  li- 
berty to  sell  that  right  for  January?  Admitting  all 
this,  the  two  last  questions  also  arc  answered  in  the 
affirmative. 

"  The  right  to  the  produce  of  one's  labour  once 
acknowledged,  involving  as  it  does  the  right  of  par- 
tial and  entire  transfer,  all  that  convenience  requires 
is,  that  the  same  means  of  registration,  of  identifi- 
cation, and  of  security,  provided  by  the  law  in  ordi- 
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nary  cases  from  motives  of  convenience,  in  this  case 
also  shall  be  adopted. 

"  I  have  exposed  the  mistake  of  supposing  copy- 
right to  mean  the  exclusive  right  of  multiplying 
copies  of  a  published  work,  as  stated  by  the  Lord 
Chancellor;  and  hence  his  hypothesis  that  it  is 
entirely  regulated  by  statute  law,  and  the  inference 
upon  which  he  argues  without  asserting  it,  that  it 
does  not  exist  except  where  provided  for  by  statute, 
fail  him  altogether.  I  have  shown  copyright  to  be  a 
right  rights  a  fitting  right ;  can  the  Lord  Chancellor 
show  any  other  origin  for  the  right  to  any  portion  of 
his  own  property  ?  If  this  be  common  law,  then  are 
both  rights  the  creatures  thereof.  If  statute  law, 
then  are  both  rights  regulated  thereby.  In  either 
case,  from  acknowledging  such  rights  great  benefit 
accrues  to  society;  therefore  they  should  be  ac- 
knowledged when  ver  statute  or  decision  have  not 
enacted  rights  of  a  different  kind.1' 


CHEAP     LAW. 


At  this  present  time,  when  so  many  practitioners 
are  made  but  too  sensible  of  the  curtailment  of  their 
income  by  the  operation  of  recent  reforms,  some 
persons  connected  with  the  profession  are  found 
labouring  assiduously  to  decrease  still  more  the  in- 
comes of  professional  men,  under  the  pretence  of 
" cheapening"  the  law.  Who  are  the  persons  bo 
kindly  disposed  towards  the  profession  ?  How  will 
their  incomes  be  affected  by  the  u  cheapening " 
process?  If  we  find,  on  inquiry,  that  they  will  be 
the  first  to  suffer,  then,  though  we  may  think  them 
indiscreet,  we  shall  have  nothing  further  to  say, 
except  that  it  may  be  doubted  whether  they  might 
not  find  a  better  mode  of  showing  their  objection  to 
"  high  charges  "  by  voluntarily  returning  what  they 
feel  they  have  received  beyond  a  fair  remuneration, 
and  thus  easing  their  consciences  without  injuring 
their  professional  brethren.  But  we  need  not  pursue 
this  aspect  of  the  sulject  any  further,  for  on  looking 
more  closely,  with  a  view  to  ascertain  the  source  of 
these  so-called  reforms,  it  is  found  that  they  originate 
with  persons  whose  own  incomes  will  not  be  de- 
creased, but  who,  in  some  instances  at  least,  will 
found  upon  such  reforms  a  claim  to  increased 
income. 

Let  us  take  an  instance — the  most  recent  we  can 
find,  and,  therefore,  the  less  liable  to  be  considered 
as  having  been  unfairly  selected— the  suggestions  of 
Mr.  Willmore,  which  have  lately  appeared  in  the 
Law  Times,  with  the  marked  approval  of  that  journal. 
Now,  who  is  this  Mr.  Willmore  ?  A  Q.C.  of  the 
common  law  bar,  of  more  standing  than  business, 
who  suddenly  finds  himself,  by  some  means  or  other, 
transformed  into  a  county  court  judge,  and,  with  that 
transformation,  for  the  first  time  becomes  aware  that 
his  twenty-five  years'  practice  at  the  bar  has  been,  if 


not  iniquity  itself,  at  least  a  medium  by  which  others 
have  committed  iniquity.  As  a  means  of  reparation 
— the  only  one,  of  course,  open  to  him  as  to  other 
reformers,  to  whom  the  words  u  disgorge  your  (self- 
admitted)  unholy  gains"  is  the  most  unpleasant  that 
can  be  uttered — he  sets  about  the  agitation  of  such 
reforms  as  shall  effectually  prevent  others  who  may 
not  have  been  elevated  to  a  county  court  judgeship 
from  obtaining  even  a  scanty  livelihood,  and,  what  is 
more  curious  still — of  course,  it  is  only  an  accidental 
circumstance — will  make  out  a  case  for  an  enlarged 
income  to  himself  as  a  county  court  judge. 

Now,  if  any  of  our  readers  have  seen  in  the  pages 
of  a  congenial  publication,  called  the  Law  Times,  the 
suggestions  of  this  county  court  judge,  they  will  at 
once  discern  the  justice  of  the  remarks  we  make  in 
this  article.  Mr.  Willmore,  among  other  sugges- 
tions for  extending  the  jurisdiction  of  the  county 
courts  and  cutting  down  professional  remuneration, 
adduces  the  following : — 

u  M.  H.  left  a  large  real  and  personal  estate,  on 
trusts  for  the  benefit  of  her  three  sisters  for  life,  and 
after  their  deaths  for  the  benefit  of  her  nephews  and 
nieces,  then  living,  for  life,  with  the  ultimate  re- 
mainder to  their  issue,  to  take  respectively  to  their 
deceased  parents'  share  ;  the  trustees  to  have  power 
to  advance  for  the  benefit  of  each  infant  legatee  any 
sums  respectively,  not  exceeding  one-half  of  the 
infant's  expectant  share,  for  education  and  advance- 
ment in  tne  world,  with  the  consent  of  the  parties 
having  previous  life  estates.  Children  are  still  likely 
to  be  born,  so  that  it  is  impossible  to  know  what  is 
the  expectant  share  of  each  infant  The  parents  are 
not  able  to  educate  or  advance  the  children  con- 
sistently with  their  future  expectations.  The  parties 
having  previous  life  estates,  being  the  parents  or 
grand-parents  of  the  infant  legatees,  willingly  con- 
sent to  any  advances  which  the  trustees  may  make ; 
and  the  trustees  feel  that  the  advances  asked  are  for 
the  benefit  of  the  infants,  and  ought  to  be  made.. 
But,  under  the  circumstances,  the  trustees  are  ad- 
vised by  eminent  counsel  that  they  cannot  prudently 
advance  the  sums  asked  for  without  the  direction  of 
the  court,  as  otherwise  it  might  be  obligatory  on 
them  at  any  future  time  hereafter  to  show  that  they 
have  exercised  a  sound  discretion.  They  therefore 
decline  to  do  so.  Accordingly,  some  time  since  a 
petition  was  presented  on  behalf  of  the  infant 
children  of  a  nephew  for  the  advance  of  £1,000  for 
education.  It  was  necessary  for  attorneys  to  appear 
for  the  trustees,  for  the  parties  having  life  estates, 
and  for  the  infants,  and  to  produce  long  and  compli- 
cated affidavits,  setting  out  the  will  and  all  the  facts 
of  the  case  at  length.  An  order  was.  obtained,  as  of 
course,  authorising  the  trustees  to  advance  the 
£1,000 ;  the  costs  were  taxed  at  £103  14s.  6d ! 
Now,  two  other  sums  are  applied  for  on  behalf  of  other 
infants,  of  £1,000  and  £500,  for  education,  and  to 
purchase  a  commission  in  the  marines.  The  trustees 
are  advised  as  before,  and  therefore  still  decline  to 
make  the  advances  except  under  the  direction  of  the 
court;  other  petitions  will  therefore  have  to  be  pre- 
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tented,  and  the  same  ground  travelled  over  as  before, 
with,  no  doubt,  the  same  result — '  Order  as  prayed, 
costs  taxed  at  £103  Us.  6d.'" 

"  J.  D.,  the  master  of  a  national  school,  a  widower 
with  two  young  children,  insured  his  life  for  £200. 
By  his  will  he  gave  a  discretionary  power  to  his 
executors  to  apply  this  £200  (the  will  does  not  say 
the  interest)  for  the  benefit  of  his  two  children  whilst 
under  age,  and  to  divide  the  principal  between  them 
when  they  attain  twenty-one  years.  One  of  the 
executors  objects  to  touch  the  principal,  and  says 
that  he  is  justified  only  in  applying  tne  income  for 
the  benefit  of  the  children  until  they  attain  twenty- 
one.  The  residue,  after  payment  of  debts,  probate 
and  legacy  duty,  amounts  to  £160,  and  for  this  sum 
these  two  poor  children  could  be  placed  in  an  orphan 
asylum,  where  they  would  be  educated,  clothed,  fed, 
protected,  and  cared  for  until  they  arc  sixteen,  and 
then  be  either  apprenticed  or  placed  in  respectable 
situations.  But  the  only  means  of  doing  this  is  by 
application  to  the  Court  of  Chancery  to  approve  the 
scheme.  An  experienced  equity  practitioner  has,  how- 
ever, given  his  opinion  that  such  an  application  would 
cost  about  £50,  and  in  Chancery  proceedings  I  have 
never  found  the  previous  estimate  realised  in  the 
result;  the  expenses  are  often  double,  or  even 
quadruple  what  is  calculated.  In  this  case  they 
would  probably  consume  more  than  half  the  fund. 
On  the  other  hand,  if  a  limited  equitable  jurisdiction 
were  given  to  the  county  court,  all  the  parties  and 
the  children  might  be  produced,  and  viva  voce 
evidence  given  before  the  judge,  who  would  elicit  all 
the  facts  and  circumstances  by  a  personal  examina- 
tion far  better  than  the  Court  of  Chancery  by  mere 
affidavits,  and  these  poor  children  could  be  saved 
from  misery  and  ruin ;  and  the  money,  which  under 
present  circumstances  is  of  little  or  no  use  to  them, 
be  rendered  available  for  their  future  welfare.  The 
costs  of  an  application  to  the  county  court  in  tiiis  case 
certainly  would  not  exceed  twenty  shillings" 

"J.  P.  died  in  1850,  intestate,  possessed  of 
£3,134  8s.  6d.  Three-and-a-Quarter  per  Cent  stock, 
held  on  trust,  to  apply  the  dividends  to  Mrs.  H.  for 
her  life,  and  after  her  death  to  divide  the  capital 
among  legatees.  P.'s  brother  and  sister  administered 
to  his  effects,  and  the  sister  refused  to  interfere  with 
this  stock  in  any  way  whatever.  Mrs.  H.  then 
petitioned  the  Court  of  Chancery  under  the  23rd,  and 
25th  sections  of  the  Trustee  Act,  1850,  for  payment 
of  the  dividends  to  her ;  the  court  held,  that  they 
could  only  order  payment  to  her  of  the  dividends 
actually  due  at  the  time  of  the  petition,  and  that  a 
fresh  petition  was  necessary  from  time  to  time  to 
enable  Mrs.  H.  to  receive  her  dividends.  The  costs 
of  each  petition  amount  to  £18  2s.  8d.,  nearly  thirty 
per  cent,  on  the  income !  Were  the  county  court 
empowered  to  summon  the  trustees  to  receive  the 
dividends,  or  to  authorise  the  tenant  for  life  (on 
default  by  the  trustees)  to  receive  them,  the  expenses 
need  not  exceed  twenty  or  thirty  shillings" 

We  have  stated  that  the  above  instances,  with 
others  of  a  similar  kind,  arc  given  by  Mr.  Willmore, 
but  we  must  in  fairness  add,  that  he  says  they  have 
been  furnished  to  him  by  solicitors,  and  wishes  it  to 
be  thought  that  the  twenty  shillings  (which  sum,  of 


course,  includes  fees  to  the  court)  was  mentioned  as 
being  (after  deducting  the  court  fees)  a  sufficient 
remuneration  for  the  solicitor,  but  really  we  doubt 
whether  any  practitioner  could  ever  have  mentioned 
such  an  insignificant  amount  as  a  proper  remunera- 
tion for  the  labour  required  in  the  cases  above  men- 
tioned. The  time  required  to  read  the  various  docu- 
ments, to  separate  the  important  from  the  unim- 
portant matters,  and  then  to  apply  the  mind  to  a 
consideration  of  the  proper  remedy,  would  be  alone 
very  ill  paid  by  the  whole  of  the  twenty  shillings,  to 
say  nothing  of  the  proceedings  preliminary  to  the 
hearing  of  the  case,  the  hearing  itself,  and  the  pay- 
ment of  court  fees.  It  is  too  bad  to  put  forth  such 
extravagant  and  delusive  statements,  but  your 
thorough  reformer  never  heeds  such  little  matters  as 
common  sense  and  realities.  We  plainly  say,  that 
we  do  not  believe  any  solicitors  ever  made  such 
statements,  and  Mr.  Willmore  and  the  Law  Times 
are  very  blameable  for  putting  such  nonsensical  stuff 
into  circulation. 

We  know  that  some  of  our  readers  pin  their  faith 
upon  the  Law  Times,  which  pretends  to  be  the 
"  Organ"  of  the  profession.  If  country  solicitors 
knew  how  little  that  publication  is  esteemed  by  the 
bar  and  the  town  solicitors,  they  would  feel  less 
confidence  in  it.  The  readers  of  the  Law  Times  must 
be  pretty  well  aware  of  the  attacks  which  have  from 
time  to  time  appeared  in  its  pages  on  the  bar  and  the 
London  solicitors — the  latter,  as  the  more  helpless  of 
the  two,  more  especially ;  the  only  reason  being  that 
neither  of  those  classes  supports  it  to  any  extent. 
Again,  the  editor  of  the  Law  Times  is  not  a  practising 
lawyer ;  his  income  is  not  dependent  upon  profes- 
sional fees,  but  upon  the  quantity  of  advertisements 
which  he  can  manage  to  collect  for  five  or  six  publi- 
cations, embracing  the  rather  wide  fields  of  religion, 
law,  and  literature,  not  even  disdaining  to  publish  a 
collection  of  "  Beautiful  Poetry,"  and  to  issue  under 
a  disguised  name  a  u  Hand-Book  for  Advertisers," 
puffing  his  own  publications.  This  is  not  a  person  to 
be  trusted  to  speak  upon  the  subject  of  professional 
remuneration,  which  is  rather  one  for  those  who, 
like  ourselves,  are  dependent  for  u  daily  bread  "  on 
professional  gains.  If  our  country  friends,  therefore, 
are  wise,  they  will  not  trust  their  case  to  such  hands 
as  those  of  the  editor  of  the  Law  Times,  and  we,  at 
least,  are  not  content  to  do  so,  or  even  to  allow  our 
professional  brethren  to  do  so,  without  raising  a 
warning  voice. 

Still,  if  any  of  the  country  solicitors  are  of  the 
opinion  of  the  Law  Times  and  Mr.  Willmore,  that  the 
sum  of  twenty  shillings  is  ample  remuneration,  after 
deducting  the  court  fees,  for  such  cases  as  the  above, 
we  venture  to  offer  them  advice  by  which,  whilst  not 
injuring  the  profession  generally,  they  would  salve 
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their  wounded  consciences.  It  is  simply  to  charge 
their  clients  as  upon  the  proposed  scale,  whether  that 
be  over  and  beyond  counsel's  fees  and  agency  charges 
or  not,  and  then  we  are  sure  their  clients  will  not 
complain,  while  they  will  not  be  compelling  their 
fellow  practitioners  to  make  a  similar  sacrifice, 
whether  they  can  afford  it  or  not. 

The  subject  of  remuneration  is  one  vitally  affect- 
ing the  respectability  of  the  profession,  and  certainly 
he  is  no  friend  to  the  profession  who  wishes  to  see 
everything  brought  within  the  jurisdiction  of  the 
county  courts,  in  order  that  each  matter  may,  by  act 
of  Parliament,  be  done  for  "  twenty  shillings  " — i.  «., 
by  unfairly,  we  might  say  dishonestly,,  requiring  a 
practitioner  to  do  for  that  trifle  what  he  would  only 
be  properly  paid  for  at  fi Ye  or  even  ten  times  the 
amount.  But  such  is  the  tendency  of  example,  that 
we  are  quite  sure  unless  the  profession  arouse  itself 
and  set  its  face  determinedly  against  such  proposi- 
tions, and  against  those  who  make  or  support  them, 
it  will  very  soon  have  the  threatened  infliction 
carried  out  to  its  full  extent,  and  then  practitioners 
will  be  at  once  pauperised  and  degraded  in  public 
estimation. 


EXAMINATION     QUESTIONS. 
Michaelmas  Term,  1854. 


PRELIMINARY. 

1.  Where,  and  with  whom,  did  you  serve  your 
clerkship?  2.  'State  the  particular  branch  or 
branches  of  the  law  to  which  you  have  principally 
applied  yourself  during  your  clerkship.  8.  Mention 
some  of  the  principal  law  books  which  you  have  read 
and  studied.  4.  Have  you  attended  any,  and  what, 
law  lectures  ? 

COMMON  LAW. 

1.  State  the  leading  acts  of  Parliament  which  have 
been  passed  during  the  last  five  years  affecting  the 
Common  Law.  2.  Set  forth  the  ordinary  proceed- 
ings in  an  action  at  law  from  its  commencement  to  its 
termination.  8.  State  some  of  the  most  prominent 
rules  by  which  contracts  not  under  seal  are  to  be 
construed.  4.  Will  a  moral  obligation  be  sufficient 
to  support  an  express  promise  where  no  legal  liability 
has  ever  existed?  6.  You  are  consulted  as  to  the 
liability  of  a  party  upon  a  guarantee.  In  advising 
upon  this  to  what  particular  points  would  your  atten- 
tion be  directed?  6.  State  the  general  rules  regu- 
lating the  liability  of  partners  for  the  acts  of  each 
other?  7.  What  is  required  to  take  a  debt  put  of 
the  Statute  of  Limitations  ?  8.  When  it  is  intended 
to  give  special  matter  in  evidence  by  virtue  of  an 
act  of  Parliament,  under  the  plea  of  general  issue, 
what  is  required  to  be  done?  9.  What  is  now 
required  to  render  a  bill  of  sale  valid  as  against  an 
execution  creditor  ?  10.  A.  B.,  in  the  presence  of  a 
witness,  makes    a   representation   concerning  the 


character  of  a  third  party,  upon  which  credit  is  given 
to  the  latter ;  such  representation  proving  false,  can 
an  action  be  successfully  maintained  against  A.  B.  ? 
11.  In  ejectment  against  a  tenant  in  possession,  what 
is  required  to  enable  a  landlord  to  come  in  and 
defend?  12.  In  an  action  against  two  or  more  joint 
contractors  to  recover  a  debt  which  is  barred  by  the 
statute,  evidence  can  be  given  of  an  acknowledgment 
by  one  of  them ;  will  this  revive  the  debt  against  the 
other  joint  contractors?  13.  Is  there  any  mode  by 
which  a  judgment  creditor  can  attach  any  debts  due 
to  a  judgment  debtor,  and  how?  14.  In  what  cases 
may  an  application  be  made  to  compel  a  plaintiff  to 
give  security  for  costs,  and  when  should  it  be  made  ? 
15.  Is  there  any  limit  as  to  the  time  for  bringing 
error  upon  a  judgment,  and  what  is  it? 

CONVEYANCING. 

1.  Is  a  married  woman  empowered  during  co- 
verture to  dispose  of  her  real  estate  —  whether  in 
possession  or  reversion,  and  by  what  means  ?  2.  Give 
the  same  information  as  regards  her  personal  estate 
in  possession  aud  reversion.  3.  What  are  the  rights 
ot  a  husband  over  his  wife's  real  and  personal  pro- 
perty, as  well  in  possession  as  in  reversion  ?  4.  What 
are  the  principal  rules  which  regulate  the  apportion- 
ment of  rents  as  between  the  tenant  for  life  and 
remainder-man?  5.  What  are  emblements,  and 
in  what  cases,  and  by  whom  can  they  be  claimed  ? 
6.  What  are  the  relative  rights  of  a  tenant  for  life 
without  impeachment  of  waste  and  a  tenant  for  life 
impeachable  of  waste  ?  In  what  particulars  do  the 
two  estates  differ?  7.  Can  the  lord  of  a  copyhold 
manor  be  compelled  to  enfranchise  ?  If  so,  in  what 
cases,  and  by  whom  ?  And  how  are  the  expenses  of 
enfranchisement  to  be  borne  ?  8.  In  a  mortgage  of 
leasehold  houses  is  an  assignment  or  an  under  lease 
the  preferable  security  ?  And  what  are  the  grounds 
of  preference  ?  9.  Set  forth  the  distinctive  charac- 
teristics of  freehold,  copyhold,  and  leasehold  estates. 
10.  What  formalities  are  necessary  to  the  due  execu- 
tion of  a  will,  and  what  is  the  effect  of  a  person 
interested  under  the  will  being  one  of  the  attesting 
witnesses  ?  11.  Within  what  tune  must  a  disentailing 
deed  be  enrolled?  And  what  is  the  operation  of 
such  a  deed  executed  by  tenant  in  tail  of  freehold 
estates,  where  it  has  not  been  enrolled  within  the 
specified  time  ?  12.  Out  of  what  estate  of  her  hus- 
band is  a  wife  (married  before  and  one  married  after 
the  1st  of  January,  1884,  respectively),  dowable,  and 
in  what  does  her  dower  consist  at  Common  Law,  and 
according  to  the  custom  of  gavelkind?  13.  A.  pur- 
chased a  freehold  estate,  B.  and  C,  his  wife's 
trustees,  lending  part  of  the  money.  It  is  desired  to 
embrace  in  one  deed  the  mortgage  and  conveyance. 
State  shortly  how  the  estate  should  be  limited. 
14.   A  vendor  wishes  to  sell  by  auction  a  small 

Sortion  of  his  estate,  and  desires  to  retain  the  title- 
eeds  which  relate  to  the  larger  portion.-  Draw  a 
proper  condition  of  sale  applicable  to  such  a  state  of 
things.  15.  A.  dies  in  1850  intestate,  seised  in  fee 
of  a  freehold  estate  mortgaged  in  1848  for  a  term  of 
years  to  C.  B. ;  the  heir  or  A.  sells  in  1854,  for  the 
purpose  of  paying  off  the  mortgage.  Against  whom, 
and  for  what  period,  ought  the  purchaser  to  search 
for  judgments? 
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equity. 

1.  What  are  the  general  heads  of  the  subjects  of 
the  equity  jurisdiction  of  the  Court  of  Chancery? 
2.  Name  the  several  courts  having  equitable  juris- 
diction, distinguishing  those  in  which  that  jurisdiction 
is  limited,  and  to  what  extent.  3.  Are  other  courts 
subject  to  restraint  from  the  Court  of  Chancery ;  if 
so,  under  what  circumstances?  4.  Has  the  Lord 
Chancellor  power  to  deliver  judgment  hi  any  case 
after  he  has  retired  from  office  ?  5.  In  the  event  of 
the  parties  not  proceeding  with  a  suit,  has  the  Master 
any  power  to  cause  the  suit  to  be  continued,  and  by 
whom.    6.  State  generally  the  matters  which,  by  the 

15  &  16  Vict.  c.  80,  the  Master  of  the  Rolls  and  Vice- 
Chancellors  are  empowered  to  dispose  of  at  cham- 
bers. 7.  What  are  the  requisites  to  a  contract,  the 
specific  performance  of  which  Equity  will  enforce  ? 
8.  What  are  letters  missive?  What  do  they  re- 
quire? And  how  are  they  obtained?  9.  Define 
trusts  executed  and  trusts  executory,  and  state  if 
there  is  any,  and  what,  difference  in  their  construc- 
tion. 10.  If  a  trustee  refuse  or  neglect  to  convey 
real  estate,  what  course  should  be  adopted  to  compel 
or  render  unnecessary  his  concurrence.  11.  A  tes- 
tatrix bequeaths  a  charitable  legacy  of  £900,  and 
charges  it  on  all  her  property,  which  consists  of 
£6,000  realty,  £4,000  mixed,  and  £2,000  pure  per- 
sonalty— what  amount  will  the  charity  be  entitled  to 
receive,  and  on  what  principle  ?  12.  In  answering  a 
bill,  can  a  defendant  introduce  into  his  answer  any 
other  matter  than  that  inquired  of  by  the  interroga- 
tories ?  13.  What  alteration  has  been  made  in  the 
practice  of  the  Court  of  Chancery  by  the  statute 

16  &  16  Vict.  c.  86,  with  reference  to  the  determina- 
tion of  the  legal  right,  or  title,  of  a  party  seeking 
relief  in  Equity?  14.  Who  are  the  parties  who  can 
obtain  an  order  before  a  judge  at  chambers  for  the 
administration  of  a  deceased  person's  personal  estate? 
and  state  the  course  of  proceeding  to  obtain  such  an 
order.  15.  Has  a  judge  at  chambers  power  to  make 
an  order  for  the  administration  of  a  deceased  person's 
real  estate  ?  if  yea,  at  whose  instance  and  to  what 
extent,  if  any,  is  that  power  limited? 

BANKRUPTCY. 

1.  What  is  the  title  and  date  of  the  act  of  Parlia- 
ment which  now  regulates  the  law  and  proceedings 
at  bankruptcy?  2.  What  persons  are  considered  to 
be  scriveners  within  the  meaning  of  the  act,  and 
what  persons  as  traders  are  expressly  excepted  from 
its  operation  ?  3.  What  is  the  necessary  amount  of 
the  debt  or  debts  owing  to  a  petitioning  creditor  or 
creditors,  to  enable  him  or  them  to  procure  an  adju- 
dication in  bankruptcy  against  a  debtor?  4.  State 
the  differnt  acts  of  a  trader  which  constitute  acts  of 
bankruptcy.  5.  Describe  generally  the  course  of 
proceeding  to  obtain  an  adjudication  in  bankruptcy. 
6.  Has  a  bankrupt  any,  and  what,  time  given  to  dis- 
pute his  alleged  bankruptcy  ?  7.  Is  the  execution  bv 
a  trader  of  a  deed  conveying  or  assigning  all  his 
estate  and  effects  to  trustees  for  the  benefit  of  all  his 
creditors,  in  any,  and  (if  any)  what  case,  not  to  be 
deemed  an  act  of  bankruptcy,  aud  state  what  is 
requisite  to  be  done  in  order  to  give  effect  to  such  a 
deed?    8.  When  is  a  settlement  by  a  trader  before 


bankruptcy  valid,  and  when  void,  against  his  cre- 
ditors ?  9.  What  is  meant  by  a  fraudulent  preference 
to  a  creditor?  10.  How  are  debts  proved  against 
the  estate  of  a  bankrupt  ?  11.  How  can  the  assignees 
of  a  bankrupt  disencumber  themselves  of  leasehold 

Eroperty  of  no  available  value?  12.  In  actions 
rought  by  the  assignees  must  they  in  any,  and 
what,  cases  adduce  evidence  of  the  bankruptcy? 
13.  By  whom  is  the  certificate  of  a  bankrupt  m  the 
first  instance  granted,  and  in  case  of  its  refusal  is 
there  any,  and  what,  appeal  ?  14.  Under  what  cir- 
cumstances can  a  trader  successfully  petition  for  an 
adjudication  in  bankruptcy  against  himself?  15. 
What  acts  of  a  bankrupt  will  of  themselves  disentitle 
him  to  obtain  his  certificate  ? 

CRIMINAL  LAW. 

1.  What  is  burglary,  and  within  which  of  the 
twenty-four  hours  must  it  be  committed  in  order  to 
constitute  the  offence  ?  2.  May  the  attempt  of  the 
burglar  be  resisted  unto  death  ?  3.  Under  what  cir- 
cumstances can  the  wife's  evidence  be  received  for 
her  husband  ?  4.  Can  the  first  wife  of  a  man  be 
admitted  as  a  witness  against  him  for  bigamy  ? 
5.  When  a  person  is  convicted  of  felony  and  receives 
judgment,  docs  all  his  property,  real  as  well  as  per- 
sonal, become  thereby  forfeited  ?  G.  And  is  there 
any,  and  what,  difference  between  real  and  personal 
property  as  to  the  time  of  forfeiture?  7.  Are 
attorneys,  bankers,  brokers,  factors,  agents,  or 
trustees,  or  any,  and  which  of  them,  liable  to  be 
prosecuted  criminally  for  misapplying  any  goods, 
money,  bills,  or  property  intrusted  them?  If  they 
are,  what  evidence  is  necessary  to  support  an  indict- 
ment for  such  misapplication?  8.  If  an  attorney, 
after  receiving  money  from  his  client  to  be  applied 
to  a  specific  purpose,  apply  the  same  to  his  own  pur- 
pose, is  it  a  criminal  offence,  and  if  so,  how  pun- 
ishable ?  9.  An  agent  renders  a  false  account  to  his 
principal,  concealing  from  him  the  knowledge  of  part 
of  the  money  or  effects  received  on  his  account ;  is 
the  agent  liable  to  be  prosecuted  criminally,  or  only 
to  an  action?  10.  Can  the  owner  or  occupier  of 
land  expel  by  force  any  person  found  trespassing 
upon  it  ?  1 1 .  If  a  man  be  convicted  of  perjury,  what 
effect  will  it  have  upon  him  as  a  juryman  or  a 
witness  ?  12.  Is  it  lawful  to  set  a  man-trap,  spring 
gun,  or  other  instrument  calculated  to  destroy  human 
life,  or  to  inflict  bodily  harm,  in  any,  and  what  place 
or  places,  during  any,  and  what  part  of,  the  twenty- 
four  hours?  13.  Can  a  person  trespassing,  and 
doing  damage,  be  taken  before  a  magistrate  without 
a  warrant?  14.  What  are  the  different  modes  by 
which  a  parochial  settlement  may  now  be  gained  ? 
15.  How,  and  before  whom,  is  the  disputed  settle- 
ment of  a  pauper  to  be  tried  and  decided,  and  what 
are  the  preliminary  steps  necessary  to  bring  it  to  a 
trial? 

Solicitors  Elected  as  Mayors. — Doncaster, 
Mr.  William  Edwood  Smith;  Exeter,  Mr.  John 
Daw ;  Newport,  Isle  of  Wight,  Mr.  Charles  W. 
Estcourt ;  Chippenham,  Mr.  Broome  Pinniger ; 
Yarmouth,  Mr.  C.  J.  Palmer;  Boston,  Mr.  F. 
Cooke ;  Grantham,  Mr.  R.  A.  White. 
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DEPOSITS   ON   SALES   OP   ESTATES 
BY   AUCTION. 


The  Incorporated  Law  Society  have  done  some 
service  by  calling  the  attention  of  the  Profession  to 
the  sujtrject  of  deposits  on  Sales  by  Auction,  and  by 
promulgating  a  recommendation  that  a  deposit  in- 
stead of  remaining  in  the  hands  of  the  auctioneer 
should  be  deposited  with  a  banker.  This  recom- 
mendation is  confined  to  London,  but  it  might  be 
adopted  by  country  practitioners  who  sometimes, 
but  not  so  generally  as  in  town  permit  the  auctioneer 
to  retain  the  deposit,  to  the  manifest  peril  of  the 
vendor.    The  following  is  the  suggestion  referred  to : 

The  attention  of  the  council  of  the  Incorporated 
Law  Society  has  been  directed  to  the  present  Prac- 
tice in  London,  ot  making  deposits  on  the  sale  of 
property  by  auction  payable  into  the  hands  of  the 
auctioneer,  to  be  held  by  him  until  the  sale  be  com- 
pleted or  abandoned.  The  council  having  consider- 
ed this  important  matter,  have  arrived  at  the  con- 
viction that  a  change  is  necessary;  that  the  present 
custom  of  requiring  the  deposit  to  be  retained  by 
the  auctioneer  should  no  longer  be  followed;  and 
that  it  would  be  advisable  on  the  sale  of  property 
by  auction  that  a  condition  to  the  following  effect 
be  adopted  namely:  "  That  all  deposits  on  account 
of  purchase  money  on  sales  of  estates  by  Auction  in 
London  be  paid  to  the  auctioneer  who  shall  imme- 
diately after  the  sale  pay  the  same  into  a  bank  to  be 
named  by  the  vendor  in  the  conditions  of  sale  in  the 
joint  names  and  subject  to  the  joint  order  of  the  ven- 
dor and  purchaser,  or  their  nominees,  and  at  the 
vendor's  risk.  "  The  adoption  of  this  course  will 
enable  the  parties  to  place  the  money  in  a  bank 
where  interest  is  allowed,  or  to  invest  it  in  Ex- 
chequer Bills  or  stock,  or  to  effect  any  other  arrange- 
ment respecting  it,  that  may  be  mutually  desired  for 
making  the  deposit  safe  and  productive.  In  sucb 
case  the  interest  would  belong  to  the  party  ultimately 
entitled  to  the  deposit. 


STATUTES  OF  17  &  18  VICTORIA. 


REFORMATION  OP  JUVENILE   OFFENDERS. 

Cap.  LXXXVL — This  act  proposes  to  give  state 
support  to  juvenile  reformatory  schools  established 
by  voluntary  contributions.  To  this  intent  sec.  1 
enacts  that,  upon  an  application  from  the  directors 
or  managers  of  any  such  institution  to  the  Secre- 
tary of  State,  one  of  the  inspectors  of  prisons  is 
to  inspect  and  report  upon  it ;  and  if  approved,  it  is 
to  be  certified  as  a  reformatory  school  under  the  act. 
By  sec.  2,  on  the  conviction  of  any  offender  under 
the  age  of  1G,  the  court  or  magistrates,  may,  in  ad- 
dition to  the  sentence,  direct  him  to  be  sent  at  the 
expiration  of  the  sentence  to  one  of  the  reformatory 
schools  that  may  be  willing  to  receive  him,  to  be  de- 
tained there  for  not  less  than  two,  and  not  more  than 
five  years ;  but  not  unless  the  sentence  for  his  offence 
shall  be  one  of  imprisonment  for  fourteen  days  at 
least,  and  the  Secretary  of  State  may  at  any  time 


order  such  offender  to  be  discharged  from  any  such 
school.  By  sec.  3,  the  Treasury  is  empowered 
to  defray  the  costs  of  his  maintenance  at  the 
school.  By  sec.  4,  the  offender  may  be  committed 
to  prison  for  absconding  or  for  refractory  conduct. 
Sec.  5  empowers  the  recovery  from  the  parents  of 
such  offender  of  part  of  the  cost  of  maintenance,  not 
exceeding  five  shillings  per  week,  and  sec.  6  for  com- 
pellingthe  parent,  or  step-parent,  capable  of  doing 
so,  to  support  the  juvenile  offender,  provides  that 
the  provisions  of  the  59  Geo.  8,  c.  12,  the  4  &  5  Will, 
4,  c.  76,  and  the  8  &  9  Vic.  c.  83  shall  be  held  and 
deemed  to  be  applicable  to  the  present  Act.  By  sec. 
7,  the  juvenile  offenders  may  be  removed  from  one 
reformatory  school  to  another. 

BURIAL  OF  THE.  DEAD. 

Cap.  LXXXVEL— This  is  an  act  to  make  further 
provision  for  the  burial  of  the  dead  in  England  be- 
yond the  limits  of  the  Metropolis,  in  parishes  wholly 
or  partly  within  boroughs,  wnere  difhculty  or  incon- 
venience has  been  experienced  in  providing  requisite 
places  of  burial  for  the  inhabitants  under  the  16  &  17 
Vic.  c.  134.  Sec.  1.  enacts  that  her  majesty  may  by 
order  in  council,  invest  town  councils  of  boroughs 
with  the  power  of  providing  burial  grounds,  and,  by 
sec.  2  upon  the  making  thereof,  the  borough  council 
is  to  have  all  the  powers  vested  in  burial  boards  un- 
der the  former  act.  By  sec.  8,  the  expenses  may  be 
paid  out  of  the  borough  fund,  or  borough  rates ;  by 
sec.  4,  moneys  may  be  borrowed  at  lower  rates  of 
interest  to  pay  off  securities  bearing  a  higher  rate, 
taken  up  under  the  act  of  last  session,  and  also  to 
pay  off  mortgages  which  they  have  no  moneys  in 
hand  to  discharge.  Sec.  5  directs  how  the  council 
is  to  act  under  the  statute,  and  how  conveyances  and 
sales  of  lands  are  to  be  made.  By  sec.  6,  the  burial 
ground  provided  for  any  borough  under  this  act  is 
to  be  deemed  to  be  provided  for  such  parish  or  pa- 
rishes wholly  or  in  part  situated  within  the  borough, 
as  the  town  council  shall  determine.  By  sec.  8,  the 
council  may  fix  a  higher  rate  of  payment  for  inter- 
ments'in  respect  of  the  outlying  part  of  any  parish 
partly  situate  in  the  borough.  By  sec.  9,  the  order 
in  council  may  except  parishes  already  having  burial 
grounds ;  ana  in  such  case,  if  a  rate  be  necessary,  a 
separate  rate  may  be  made  on  the  rest  of  the  borough. 
By  sec.  10.,  the  powers  of  the  vestry  with  the  con- 
sent of  the  bishop  with  respect  to  fees  payable  to  in- 
cumbent &c.  are  transferred  to  the  borough  council 
who  are  also,  by  sec.  11.,  empowered  to  appropriate 
for  a  burial  ground,  land  belonging  to  the  borough. 
By  sec.  12.,  no  burial  ground  shall  be  made  within 
one  hundred  yards  of  a  dwelling  house. 

ESTABLISHMENT  OF  INSTITUTIONS  FOR  THE  PROMO- 
TION OF  LITERATURE,  SCIENCE,  AND  THE  FINE 
ART8. 

Cap.  CXIL— The  first  section  of  this  act  em- 
powers any  owner  of  land,  having  the  present  bene- 
ficial interest  therein,  to  convey  or  enfranchise  any 
quantity  not  exceeding  one  acre  of  such  land  whether 
built  upon  or  not,  as  a  site  for  an  institution  of  the 
kind  hereinafter  mentioned;  and  by  section  2  the 
chancellor  and  council  of  the  Duchy  of  Lancaster 
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and  officers  of  the  Duchy  of  Cornwall  are  empowered 
to  do  the  like  ;  but  (by  section  3)  such  land  is  to  re- 
vert to  the  duchy  if  it  shall  cease  to  be  used  for  the 
purposes  for  which  it  was  granted.  By  bection  5  per- 
sons having  equitable  estates  are  empowered  to  con- 
vey without  the  concurrence  of  trustees  having  the 
legal  estate ;  and  (by  sections  6,  and  7)  corporations, 
justices,  trustees  and  commissioners  holding  lands 
for  public  purposes  may  convey  in  like  manner,  if  a 
majority  or  quorum  authorised:  to  act  assembled  at  a 
meeting  duly  convened,  shall  assent  to  such  grant, 
and  execute  the  deed  of  conveyance.  The  consent 
of  the  bishop  is  required  in  the  case  of  an  ecclesiasti- 
cal corporation  sole  of  inferior  dignity.  So  is  the 
consent  of  the  charity  commissioners  where  the  pro- 
perty is  held  upon  trust  for  charitable  purposes. 

ihe  justices  (by  section  7)  at  general  quarter 
sessions  may  consent  to  a  grant  of  any  land  or  pre- 
mises belonging  to  any  county,  riding  or  division. 

By  sections  8  and  9,  where  the  land  conveyed  is 
subject  to  part  of  any  rent  or  fine,  it  may  be  appor- 
tioned ;  ana  thenceforth  the  tenants  of  the  land  not  so 
granted  are  to  be  liable  only  for  the  rent  remaining 
unapportioned.  By  section  10,  any  number  of  sites 
may  oe  granted  for  separate  institutions,  although 
the  aggregate  quantity  may  exceed  an  acre.  The 
grant  may  (by  section  11)  be  made  to  any  trustees 
or  corporations  for  the  purpose  of  the  institution; 
it  is  to  be  in  the  form  prescribed  by  the  13th  sec- 
tion of  the  act ;  and  by  section  14  the  grant  is  to 
be  good  although  the  donor  die  within  a  twelve- 
month. By  section  15,  Copyholds  may  be  conveyed 
in  like  manner  without  any  surrender  or  admittance. 

By  section  17,  clauses  .69,  70,  71,  72,  73,  74,  and 
78  in  the  Lands  Clauses  Consolidation  Act  (the  8&9 
Vic.  c.  18)  are  made  applicable  to  this  act.  By  sec. 
18  the  trustees  for  sucn  institutions  are  empowered 
to  exchange,  sell,  or  let  lands  or  buildings  (not  having 
been  part  of  the  possessions  of  the  Duchies  of  Lan- 
caster and,  Cornwall)  obtained  under  the  powers  of 
this  Act,  and  (sec.  19)  are  to  be  indemnified  by  the 
governing  body  against  all  charges  in  respect  of  the 
premises,  or  in  default,  they  are  empowered  to  mort- 
gage or  sell  such  premises  to  repay  themselves. 

By  sec.  20,  the  personal  property  of  any  institu- 
tion incorporated,  but  not  having  any  provision  ap- 
plicable to  personal  property,  or  if  mot  incorporated, 
is  to  be  deemed  to  be  vested  in  the  governing  body 
for  the  time  being ;  and  in  all  proceedings,  civil  or 
criminal,  may  be  described  as  the  moneys,  &c.  of 
such  governing  body,  by  their  proper  title.  By  sec. 
21,  suits  may  be  brought  or  defended  in  the  corpo- 
rate name  where  the  institution  is  entitled  to  sue 
and  be  sued  by  its  corporate  name,  otherwise  in  the 
name  of  the  president,  chairman,  secretary,  or  clerk, 
and  (sec.  22.)  are  not  to  abate  by  reason  of  such 
persons  quitting  office ;  and  (by  sec.  23.)  judgment 
is  to  be  enforced  only  against  the  property  of  the 
institution.  By  sec  24,  institutions  may  make  bye 
laws  for  their  own  government ;  but  no  pecuniary 
penalty  is  to  be  inflicted  by  them,  unless  confirmed 
Dy  the  votes  of  three-fifths  of  the  members  present. 

By  sec.  25,  members  may  be  sued  as  strangers, 
for  subscriptions,  fines,  damages,  &c.  aud  (by  sec. 
26)  are  punishable  for  offences  against  the  institution. 

By  sec.  27,  institutions  may  alter,  extend  or  abridge 


their  purposes,  or  amalgamate  with  others  by  votes 
of  three  nfths  of  their  members;  but  the  board  of 
trade  (sec.  28)  may  suspend  such  alterations  if  ap- 
plied to  by  two-fifths  in  number  of  the  members. 

By  sec.  29,  three-fifths  in  number  of  the  members 
may  determine  on  the  dissolution  of  such  institu- 
tions ;  and  in  the  event  of  a  dispute  arising  among  the 
governing  body  or  the  members  of  the  institution, 
it  shall  be  referred  to  the  Judge  of  the  County  Court 
of  the  district  in  which  the  principal  building  of  the 
institution  shall  be  situated,  who  may  make  such 
order  as  he  may  think  right,  or  direct  proceedings  to 
be  taken  in  the  court  of  Chancery.  But  upon  the 
dissolution  no  member  is  (by  sec.  30.)  to  receive  any 
profit.  A  member  is  defined  (by  sec.  31.)  to  be  a 
person  who,  having  been  admitted  therein,  according 
to  the  rules  and  regulations  thereof,  shall  have  paid 
a  subscription,  or  snail  have  signed  the  roll  or  list 
of  members  thereof ;  but  in  ail  proceedings  under 
the  act  no  person  shall  be  entitled  to  vote,  or  to  be 
counted  as  a  'member,  whose  current  subscriptions 
shall  be  in  arrear  at  the  time.  By  sec.  32,  the  go- 
verning body  of  the  institution  is  to  be  the  council, 
directors,  committee,  or  other  body  to  which,  by  Act 
of  Parliament,  charter,  or  the  rules  and  regulations 
of  the  institution  the  management  of  its  affairs  is 
entrusted ;  and  if  none  has  been  so  appointed,  the 
members  may,  on  due  notice,  create  for  them- 
selves a  governing  body  to  act  for  the  institution 
thenceforth.  By  sec.  33  the  Act  is  to  apply  to 
every  institution  for  the  time  being  established  for 
the  promotion  of  science,  literature,  the  fine  arts, 
for  adult  instruction,  the  diffusion  of  useful  know- 
ledge, the  foundation  or  maintenance  of  libraries 
or  reading  rooms  for  general  use  among  the  mem- 
bers, or  open  to  the  public,  of  public  museums 
and  galleries  of  paintings  and  other  works  of  art, 
collections  of  natural  history,  mechanical  and  philo- 
sophical inventions,  instruments,  or  designs ;  but  the 
Royal  Institution  and  the  London  Institution  for  the 
advancement  of  literature  and  the  diffusion  of  useful 
knowledge  are  to  be  exempt  from  the  operation 
of  the  Act. 

By  sec.  35,  the  short  title  of  the  Act  is  "  The  Li7 
terary  and  Scientific  Institution  Act,  1854. " — The 
act  came  into  operation  on  the  11th  of  August  last. 


SUMMARY     OF    DECISIONS. 


CONVEYANCING  AND  EQUITY. 

DOWER. — Annuity  to  widow  charged  on  lands- 
Power  of  leasing— Election. — An  annuity  given  to  the 
testator's  widow  charged  on  estate  A.  in  exoneration 
of  estates  A.  and  B.,  describing  them,  with  power  of 
leasing  them  to  the  trustees  :  Held,  the  widow  was 
put  to  her  election.    Pepper  v.  Dixon,  17  Sim.  200. 

Note. — This  decision  was  prior  to  the  cases  of 
Parker  v.  Sowersby,  1  Drew,  488 ;  S.  C.  17  Jur. 
755 ;  22  Law  Journ.  Ch.  942;  and  of  Warbutton  v. 
Warbutton,  22  Law  Tim.  Rep.  328. 

EQUITABLE  RELIEF.— Defeasance  not  under 
seal — The  court  will  not  order  a  defendant  to  admit 
a  defeasance  to  be  under  seal  where  the  instrument 
is  not  under  seal.  Drew  y.  Shedden.  24  Law  Tim, 
Rep.  19. 
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EQUITABLE  RELIEF.  —  Legal,  remedy — The 
court  will  not  give  damages  for  which  there  is  a 
remedy  at  law.  Drew  v.  Sheddcn,  24  Law  Tim. 
Rep.  19. 

EQUITABLE  RELIEF.— No  proof  of  fraud.— 
The  court  will  not  grant  relief  where  there  is  no 
proof  of  either  accident,  surprise,  or  fraud.  Drew  v. 
Shedden,  21  Law  Tim.  Rep.  19. 

ESTATE  TAIL.— By  willr—Words  creating  estate 
tail  in  realty — Absolute  interest  in  personalty. — The 
general  proposition  that  the  same  words  in  a  will 
which  would  create  an  estate  tai}  in  realty  would 
give  an  absolute  interest  in  personalty  is  not,  accord- 
ing to  L.  J.  Turner,  born  out  by  the  state  of  the 
authorities.    Re  WyncVs  Trusts,  2  Eq.  Rep.  1027. 

PARTNERSHIP.—  Bankruptcy  of  partner  who 
has  received  premium — Lien  of  solvent  partner  on  assets 
for  the  premium — Partial  failure  of  consideration. — It 
is  a  settled  principle  of  courts  of  equity,  that  if  on  a 
contract  where  money  has  been  paid  for  a  certain 
consideration,  there  has  been  a  failure  of  the  consi- 
deration, the  court  will  restore  to  the  party  paying 
the  money  a  due  proportion  of  the  sum  which  ne  paid 
in  respect  of  that  part  of  the  consideration  which 
failed.  This  is  recognised  by  Lord  Cottenham  in 
Hirst  y.  Tolson  (16  Sim:  620 ;  2  Macn.  and  Gord. 
184),  who  there  said,  on  the  appeal,  "If  inde- 
pendently of  the  right  under  the  covenant  [it  was  a 
case  in  which  a  return  of  a  portion  of  a  premium  on 
articles  of  clerkship  was  sought*]  there  is  a  right 
arising  from  the  transaction  itself,  and  which  would 
have  existed  if  there  had  been  no  covenant — namely, 
to  a  return  of  a  portion  of  the  money  paid,  upon  the 
ground  that  the  consideration  for  which  it  was  paid 
Ruled,  then  that  would  certainly  be  a  ground  of 
equitable  interference,  wnich  this  court  would 
regard."  The  above  principle  has  been  applied  to 
the  case  of  a  premium  paid  by  a  solvent  partner  to 
his  copartner,  who  shortly  afterwards  became  bank- 
rupt. The  circumstances  were  these:  A.  and  B. 
being  in  business  as  surgeons  at  C.  on  separate  ac- 
counts, entered  into  articles  of  partnership,  whereby, 
after  reciting  that  it  had  been  agreed  that,  in  con- 
sideration of  B.  paying  to  A.  £900,  they  should 
execute  such  articles  of  partnership  as  thereinafter 
contained,  and  that  B.  had  paid  to  A.  £900,  it  was 
witnessed,  that,  in  pursuance  of  the  agreement,  and 
in  consideration  of  the  £900,  A.  and  B.  mutually 
covenanted  to  continue  partners  in  business  for  seven . 
years.  Within  two  years  A.  was  adjudged  a  bank- 
rupt :  Held,  that  there  was  a  failure  of  consideration, 
that  B.  was  entitled  to  a  return  of  part  of  the  £900 
proportionate  to  the  extent  of  such  failure,  and  that 
he  nad  a  lien  on  the  partnership  assets  to  that 
amount.  Freeland  v.  Stansfkld,  24  Law  Times 
Rep.  41. 

POWER  OF  APPOINTMENT.—  Execution— 
Power  to  appoint  by  will ''  to  be  signed  and  published  by 
testator  in  the  presence  of  and  attested  by  three  or  more 
credible  witnesses.11 — Testator  made  and  published  his 
will,  which  was  signed  by  him  in  the  presence  of  and 
attested  by  the  three  witnesses,  but  the  attestation 
took  no  notice  of  the  publication :  Held,  that  the 
power  was  well  executed,  lie  Wrey's  Trust,  17 
Sim.  201. 

SEQUESTRATION.  —  Fraudulent  conveyance- 


Allowance  for  improvements. — A  deed  of  sale  convey- 
ing a  real  estate,  the  property  of  a  defendant  in  a 
suit  then  pending  in  the  Supreme  Court  at  Bombay : 
Held,  in  the  absence  of  satisfactory  evidence  oi  a 
bond  fide  consideration  having  been  paid  by  the 
vendee,  to  be  fraudulent  and  void,  as  against  the 
creditors  of  the  vendor,  and  to  have  been  executed 
for  the  purpose  of  defeating  a  sequestration :  Held, 
also,  that  a  party  in  possession  under  such  a  deed 
was  not  entitled  to  any  allowance  for  sums  expended 
by  him  for  improvements  upon  the  estate.  Musadee 
Mahomed  Cazum .  Shemee  v.  Meerza  Ally  Mahomed 
Khan,  8  Moore's  Rep.  P.  C.  90. 

A  sequestrator  in  possession  is  not  to  be  disturbed 
by  a  claimant  without  leave  of  the  court.  The  usual 
mode  is  to  apply  for  permission  to  bring  an  action  of 
ejectment  or  to  examine,  pro  interesse  suo  (Ibid:). 

Under  a  writ  of  sequestration  the  sheriff  seized  a 
moietv  of  an  estate  in  the  possession  of  A. ,  A.  pre- 
sented a  petition  to  the  court  entitled  in  a  cause  then 
pending,  claiming  the  land  undef  a  deed  of  sale  ex- 
ecuted by  the  defendant,  pendente  Ute,  praying  to  be 
put  into  possession,  and  to  be  allowed  to  go  before 
the  master  and  examine  witnesses  pro  interesse  suo. 
Proceedings,  were  taken  under  this  petition  before 
the  master,  but  afterwards  it  was  agreed  by  consent 
that  the  matter  of  the  petition  should  be  tried  by  the 
court,  and  the  witnesses  examined  vivd  voce  by  the 
court  at  the  hearing  of  the  cause  in  which  the  petition 
was  entitled :  Held :  that  there  was  nothing  irregular 
in  such  a  mode  ofproceeding  (Ibid.). 

PUBLIC  COMPANY.— police  to  treat,  effect  of— 
Contract  not  under  seal — Specific  performance — ParoL 
A  railway  company  served  a  notice  to  treat  for  the 
purchase  of  land ;  and  persons  in  their  employment 
who  either  were,  or  acted' as  if  they  were,  authorised 
to  arrange  the  price,  obtained  the  vendor's  signature 
to  a  printed  form  of  agreement  fixing  the  sum: 
Held,  that  the  company  were  bound  to  specifically 
perform  this  agreement,  though  not  signed  by  them 
under  their  corporate  seal.  Semble,  had  the  price  to 
be  paid  for  the  lands  been  ascertained  by  parol  only, 
after  service  of  the  notice  to  treat,  the  contract  would 
still  have  been  binding.  Smith  <".  Dublin  and  Bray 
« Railway  Co.,  3  Ir.  Chanc  Rep.  225. 

SPECIFIC  PERFORMANCE.  —  Contract  for 
railway  works — Court  not  able  to  carry  out  whole 
contract. — Where  a  contract  is  of  such  a  nature  as, 
for  instance,  for  the  construction  of  a  railway,' that 
the  court  cannot  execute  it,  in  consequence  of  the 
works  bring  so  extensive  and  complicated  in  their 
nature,  a  decree  for  specific  performance  will  not  be 
made.  Where  upon  such  a  contract  the  party  con- 
tracting to  execute  the  railway  works  agreed  to 
execute  a  deed  in  a  penal  sum  for  the  due  perform- 
ance of  the  contract,  the  court  will  not  upon  a  bill 
for  specific  performance  decree  the  execution  of  a 
bond,  because  it  would  be  giving  a  collateral  ad- 
vantage to  the  plaintiff,  and  executing  the  contract 
piece  i  ^ol,  while  it  had  no  power  to  carry  into  effect 
the  agrcci~:Ant  in  full.  In  such  a  case  &  iemurrer 
for  want  of  equity  will  be  allowed.  .-  he  South 
Western  Railway  Company  v.  Wyihes,  24  Law  Tim. 
Rep.  69. 

STATUTE  OF  LIMITATIONS.—  WW— Ac- 
knowledgment of  judgment  debt. — An  acknowledgment 
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of  a  judgment  debt  in  the  will  of  the  debtor  is  suf- 
ficient *o  take  it  out  of  the  operation  of  the  Statute 
of  Limitations,  3  &  4  Wm.  4,  c.  27,  s.  40.  Milling- 
ton  v.  Thompson,  3  Ir.  Ch.  Rep.  236. 

TRUSTS.— By  will— Gift  for  unascertained  trusts 
— Taking  beneficially  discharged  of  trusts — Heir  or 
devisee  and  not  next  of  kin  taking  benefit. — If  atestator 
voluntarily  bequeaths  property  to  a  person,  and 
directs  him  to  perform  certain  trusts,  and  gives  him 
the  whole  of  the  residue  of  the  property,  subject  to 
and  after  the  performance  of  those  trusts,  and  some 
one  or  more  of  those  trusts  fail,  either  by  reason 
that  the  objects  themselves  are  incapable  of  taking  it, 
or  that  the  purpose  for  which  the  trusts  are  created 
(as  to  say  masses'  for  the  testator's  soul,  see  ante, 
p.  203)  is  illegal,  the  person  to  whom  the  residue  is 
given  will  take  the  benefit  of  it,  discharged  from  such 
alleged  trust  or  trusts;  which  form  part  of  the  residue, 
and,  being  ill-given,  fall  into  tne  residue.  It  is 
settled  that  directions  given  by  a  will  to  a  devisee  of 
the  residue  to  perform  certain  things  which  the  tes- 
tator either  already  had  told  him,  or  should  thereafter 
communicate,  are  void,  and  create  no  binding  trust  on 
the  devisee.  The  case  -would,  indeed,  be  different  if 
a  case  of  fraud  were  made  out,  or  that  the  devisee 
had  procured  tne  absolute  beneficial  interest  to  be 
given  to  him  as  residuary  legatee  upon  the  promise 
and  condition  that  he  should  perform  certain  trusts 
which  either  could  not  be  performed  on  account  of 
uncertainty  or  as  being  illegal  (see  Podmore  v.  Gun- 
ning. 5  Sim.  482 ;  Bnggs  v.  Fenny,  3  De  Gex  and 
Sm.  525).  This  latter  case,  and  those  on  which  it  is 
founded,  proceeded  on  this  ground — viz.,  that  the 
trust  was  inseparably  connected  with  the  gift  (see 
also  per  Lord  Lyndnurst  in  Corporation  of  Glou- 
cester v.  Wood,  3  Hare,  131).  In  the  following  case 
the  Master  of  the  Rolls  considered  that  the  trust 
referred  to  in  the  will  was  not  inseparably  connected 
with  the  gift  of  the  residue,  and  that  the  case  came 
within  the  general  rule  firstly  above  stated.  A  do- 
miciled Englishman  made  his  will  (which  was 
admitted,  to  probate  here)  in  a  Spanish  colony, 
according  to  tne  Spanish  form  and  language,  whereby 
he  directed  K.  to  carry  out  his  intentions,  which  he  ' 
knew  well,  or  which  the  testator  should  communi- 
cate to  him,  and  appointed  him  universal  heir :  Held, 
using  the  evidence  of  the  Spanish  advocates  to  dis- 
cover the  meaning  of  the  language  used  by  the  tes- 
tator, but  interpreting  the  will,  when  the  meaning 
was  ascertained  by  the  rules  of  the  English  law,  that 
the  testator  appointed  him  heir  unconditionally,  and, 
therefore,  that  if  any  of  the  trusts  were  unascer- 
tained, or  could  not  be  performed,  the  universal 
heir  would  obtain  the  benefit,  and  not  the  next 
of  kin.  Reynolds  v.  Kortright,  24  Law  Times 
Rep.  40.    * 

EQUITY   PRACTICE. 

APPEAL.— To  the  Lords— After  parties  have  left 
the  matter  to  court  without  jury — Directing  an  issue. — 
In  the  case  of  Stewart  v.  Forbes  (1  Macn.  and  G. 
137 ;  S.  C.  13  Jur.  523)  Lord  Cottenham  held,  that 
if  in  a  cause  involving  matter  which  can  only  be  pro- 
perly tried  by  a  jury,  and,  on  the  hearing  in  the 
court  below,  the  judge,  by  the  consent  of  the  parties, 
decides  the  question  at  issue,  this  decision  cannot  be 


made  the  subject  of  appeal,  unless  the  party  dissatis- 
fied can  show  that  the  cause  is  one  fit  for  the  decision 
of  the  court  without  directing  an  issue.  This  ruling 
has  been  commented  on  in  the  following  case  in  the 
House  of  Lords,  where  the  present  Lord  Chancellor 
expressed  his  opinion  to  be,  that  where  there  is  a 
question  before  the  Court  of  Chancery,  which  the 
court  may,  according  to  the  course  of  the  court, 
either  decide  itself,  or  send  to  a  jury,  and  the  parties 
say  to  the  court,  "we  prefer  that  you  shall  decide  it 
instead  of  a  jury,"  and  the  court  comes  to  a  wrong 
decision  upon  the  matter,  such  decision  is  not  exempt 
from  review  by  die  House  of  Lords ;  and  the  above 
case  of  Stewart  v.  Forbes  does  not  warrant  the  con- 
trary proposition.  Dudgeon  v.  Thompson,  24  Law 
Tim.  Rep.  39. 

COSra.— Administration  suit— 'Assignees— Separate 
costs. — Where,  in  consequence  of  the  insolvency  of 
the  plaintiff,  who  was  an  executor  in  an  administra- 
tion suit,  it  became  necessary  to  make  his  assignees 
parties :  Held,  they  were  entitled  to  separate  costs. 
ChUweU  v.  Hocknell,  2  Eq.  Rep.  1107. 

COSTS.— Written  copy  of  bill  filed  in  injunction 
cause. — Though,  as  a  general  rule,  the  plaintiff  in 
equity  files  sprinted  copy  of  his  bill,  yet  sec.  6  of  the 
15  &  16  Vic.  c.  86,  provides  that  a  written  copy  may 
be  received  where  t&e  bill  prays  an  injunction,  a  writ 
of  ne  exeat  regno,  or  seeks  to  make  an  infant  a  ward 
of  court  But  by  the  2nd  order  of  7th  August,  1852, 
no  costs  of  such  written  copy  are  to  be  allowed  with- 
out the  direction  of  the  court.  It  has  been  decided 
that  the  court  will  allow  the  costs  of  a  Written  bill, 
upon  which  an  injunction  was  obtained,  unless  it 
appear  that  such  additional  expense  was  not  incurred 
bona  fide.  EU  v.  The  Burial  Board  of  St.  Mary,  Is- 
lington,  2  Eq.  Rep.  1089. 

DISMISSAL  OF.  BILL.— Motion  for  decree- 
Order  dismissing  bilL-^-Qn  a  motion  for  a  decree  an 
order  may  be  made  dismissing  the  bilL  Robinson  v. 
Lowater,  2  Eg.  Rep.  1070. 

EVIDENCE.  —  Examining  witness  to  contradict 
another,  or  to  prove  that  he  had  before  made  incon- 
sistent statement.— By  sec.  22  of  the  Common  Law 
Procedure  Act,  1864  (the  17  &  18  Vic.  c.  125),  a 
party  producing  a  witness,  though  not  allowed  to 
impeach  his  credit  by  general  evidence  of  bad  cha- 
racter, "  but  he  may,  in  case  the  witness  should,  in 
the  opinion  of  the  judge,  prove  adverse,  contradict 
him  by  other  evidence,  or,  by  leave  of  the  judge, 
prove  that  he  had  made. at  other  times  a  statement  in- 
consistent with  his  present  testimony ;  but  before  such 
last  mentioned  proof  shall  be  given,  the  circumstances 
of  the  supposed  statement  sufficient  to  designate  the 
particular  occasion  must  be  mentioned  to  the  witness, 
and  he  must  be  asked  whether  or*  not  he  had  made 
such,  statement."  It  has  been  decided  by  V.  C. 
Wood  that  the  above  section  of  the  Common  Law 
Procedure  Act,  1854,  sec.  22,  is  applicable  to  suits  in 
equity.  And  it  is  so,  although  the  examination  had 
commenced  previously  to  the  act  coming  into  opera- 
tion. Therefore,  a  witness  was  allowed  to  be  pro- 
duced before  the  examiner  to  prove  that  another 
witness  produced  by  the  party  had,  on  a  previous 
occasion,  made  statements  inconsistent  with  ^  his 
present  testimony.  In  such  case  the  examiner 
should  take  down  the   questions  as  well  as  the 
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answers.     Buckley  v.   Cooke,  Week.  Rep.  1854-5, 
p.  83 ;  and  24  Law  Tim.  Rep.  70. 

PATENTS.— Injunction— Trial  at  Jaw— Bill  of 
exceptions.  —  On  a  motion  for  an  injunction  to 
restrain  the  infringement  of  a  patent,  an  order  was 
made  that  the  motion  should  stand  until  the  plaintiff 
brought  an  action  at  law.  There  was  a  verdict  for 
the  plaintiff,  and  the  defendant  tendered  a  bill  of  ex- 
ceptions, pending  which  the  motion  was  renewed; 
the  court  granted  an  injunction,  the  plaintiff  under- 
taking to  abide  any  order  which  the  court  might 
make,  by  directing  an  issue,  or  otherwise,  to  ascer- 
tain the  damage,  if  any,  which  the  defendant  should 
sustain  by  obeying  the  order  in  case  the  defendant 
should  obtain  judgment  in  the  action  at  law.  Baxter 
v.  Combe,  3  Ir.  Ch.  Rep.  245  (M.  R.  Ir.),  affirmed 
byL.  C.  of  It.  Ibid.  256. 

PAYMENT  INTO  COURT.— Purchase  money- 
Income  tax.  —  A  purchaser,  paying  his  purchase 
money  into  court,  is  not,  under  the  late  Income  Tax 
Act  (16  &  17  Vic.  c.  34),  entitled  to  deduct  the 
amount  of  income  tax ;  there  being  no  difference  in 
that  respect  between  the  late  act  and  the  former  act 
(5  &  6  Vic.  c.  35).  Flight  v.  Camac,  2  Equity 
Reports,  1134. 

RECEIVER.  —  Surety  —  Liability— Interest.— An 
order  was  made  in  a  minor  matter  that  a  receiver, 
who  was  also  executor  to  the  minor's  father,  should 
be  at  liberty,  until  March,  1847,  to  manage  certain 
lands  and  the  stock  thereon,  in  the  same  manner  as 
the  minor's  father  was  in  the  habit  of  managing  the 
same ;  the  receiver  undertaking  to  keep  regular  ac- 
counts of  his  receipts,  and  to  furnish  the  same  to  the 
master  every  three  months ;  and  after  March,  1847, 
the  receiver  was  ordered  to  take  proper  steps  for  pro- 
curing tenants  to  the  property.  The  receiver  con- 
tinued to  manage  the  lands  after  March,  1847,  with- 
out a  further  order.  Semble,  the  receiver's  surety 
was  liable  for  the  management  by  the  receiver  as 
such ;  but  not  for  so  much  of  the  quarterly  balances 
as  was  due  by  him  as  executor  up  to  March,  1847. 
In  re  Herricks,  3  Ir.  Ch.  Rep.  183.  Quare  t  Whether 
the  surety  was  liable  to  balances  due  after  March, 
1847  {Ibid.).  It  is  discretionary  to  charge  a  re- 
ceiver's surety  with  interest  on  his  balances,  and  the 
surety  having  paid  the  entire  of  the  balances  in  this 
case,  the  court  refused  to  do  so  {Ibid.). 

REPLICATION.— Defendant  out  of  the  jurisdic- 
tion— Interrogatories  struck  out  by  amendment — General 
replication — Service. — A  defendant  out  of  the  jurisdic- 
tion was  required  to  answer,  but  was  not  served  with 
interrogatories.  These  were  afterwards  amended  by 
order,  and  that  part  requiring  an  answer  from  this 
defendant  was  struck  out.  The  court  directed  a 
general  replication  to  be  filed,  and  notice  thereof 
served  on  the  defendant  within  a  week  after  the 
filing,  such  service  to  be  deemed  good  service. 
Hooper  v.  Harrison,  2  Eq.  Rep.  1085. 

Note. — In  the  case  of  Barton  v.  Whitcomb  (17 
Jut.  81),  the  Lord  Chancellor,  after  consulting  with 
the  Lords  Justices,  directed  that  notice  of  filing  the 
replication  should  be  inserted  in  the  London  Gazette, 
and  also  in  two  newspapers  of  the  county  in  which 
the  defendant  was  last  known  to  have  resided. 

VENDOR  AND  PURCHASER.— Infant  heir 
— Incomplete  contract — Costs  of  heir. — In  the  case  of 


Farrar  v.  Winterton  (14  You.  an4  Coll.  Exch.  472), 
where  a  testator,  having  devised  an  estate  in  strict 
settlement,  contracted  to  sell  part,  and  died  before 
conveyance,  the  costs  of  the  necessary  suit  for  obtain- 
ing a  conveyance  were  directed  to  be  paid  out  of  the 
vendor's  estate.  However,  in  the  case  of  Hinder  v. 
Streeter  (10  Hare,  18 ;  S.  C.  16  Jur.  650),  the  court 
made  a  decree  under  similar  circumstances  with- 
out costs,  there  having  been  no  default  on  either 
side.  This  last  decision  was  followed  in  the  fol- 
lowing case:  A.,  having  devised  his  real  estate 
to  B.,  contracted  to  sell  a  portion  to  the  plaintiffs, 
and  died  before  the  contract  was  completed, 
leaving  B.,  his  infant  heir  and  devisee:  Held, 
that  the  heir  was  entitled  to  his  costs  up  to  the  hear- 
ing of  a  suit  by  the  plaintiffs  for  specific  performance 
(Hinder  v.  Streeter,  10  Hare,  18,  followed ;  Farrar 
v.  Earl  of  Winterton,  4  Y.  and  C.  Exch.,  disap- 
proved). Midland  Counties  Railway  v.  Rice,  2  Eq. 
Rep.  1109. 

COMMON  LAW. 

ADMINISTRATION  BOND  [ante,  pp.  108, 109]. 
— Delivering  out  bond  from  Ecclesiastical  court  to  b 
sued  on — Suing  sureties  for  breach  in  non-pavment  of 
creditors. — We  have  before  called  attention  (pp.  108, 
109,)  to  administration  bonds,  and  the  following  may 
be  usefully  added  thereto.  Where  it  is  desired  to 
sue  on  the  administration  bond,  leave  is  obtained 
from  the  ecclesiastical  court  for  its  delivery  out  ol 
the  registry,  and  being  attended  with  for  the  purposes 
of  the  action.  It  is  no  groundot  for  feiture  of  the  Dond 
that  the  administrator  has  not  paid  the  debts  of  the 
intestate,  and  therefore  a  creditor  cannot  sue  upon 
the  bond  in  the  name  of  the  administrator  and  assigns 
for  breach  in  the  non-payment  of  a  debt  due  to  him. 
Among  the  various  breaches  which  as  we  have  seen, 
{ante,  p.  108)  may  be  committed  of  the  bond,  are  the 
non-delivery  of  an  inventory,  the  non-distribution 
of  the  residue  after  the  decree  of  the  ecclesiastical 
court,  or  a  conversion  of  the  assets  so  that  they  are 
lost  to  the  estate.  In  Williams  on  Executors  (p.  445, 
4th.  edit.)  it  is  said  that  creditors  of  the  intestate 
cannot  put  the  bond  in  suit  for  the  non-payment  by 
the  administrator  of  their  debts.  It  has  indeed  been 
argued  that  the  ecclesiastical  court  has  no  power  to 
decide  what  breaches  may  be  assigned  in  an  action  at 
the  common  law  upon  the  bond,  i.  e.  whether  or  not 
the  bond  has  been  forfeited  is  a  question  for  the  com- 
mon law  courts  and  not  for  the  ecclesiastical  courts. 
But  the  ecclesiastical  courts  have  always  exercised 
this  right,  and  when  it  clearly  appears,  tnat  the  party 
making  the  application  to  the  ecclesiastical  court  has 
no  right  whatever  to  sue  upon  the  bond,  the  court 
rejects  the  application;  but  if  there  is  any  real 
doubt  upon  the  subject,  and  the  court  thinks  it  not 
improbable  that  the  applicant  may  be  entitled  to  re- 
cover upon  the  bond,  the  ecclesiastical  court  allows 
the  bond  to  be  delivered  out,  giving  no  opinion  upon 
the  forfeiture  of  the  bond,  but  leaving  the  point  for 
the  decision  of  the  courts  of  common  law.  Acting 
upon  this  distinction,  the  Prerogative  Court  has, 
upon  the  application  of  the  assignees  of  a  bankrupt 
administrator  who  had  died,  and  of  whose  estate  ad- 
ministration had  been  granted  to  his  next  of  kin,  al- 
lowed the  administration  bond  given  by  the  latter 
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to  be  put  in  suit  against  the  sureties  thereto  for  a 
breach  by  reason  of  the  conversion  by  the  latter  ad- 
ministrator of  the  effects  of  the  deceased  to  his  own 
use  ;  the  assignees  not  being  merely  creditors  of  the 
deceased,  but  being  clothed  with  a  peculiar  character 
by  the  bankruptcy  statutes,  by  which  they  represent 
the  bankrupt's  estate  and  have  the  same  rights  as 
the  bankrupt  and  to  act  in  all  respects  on  behalf  of 
his  estate,  which  by  the  statutes  is  vested  in  them. 
Drewe  v.  Lonq,  24  Law  Tim.  Rep.  52. 

BANKERS.— Ditty  of— Letters  of  credit— Payment 
of  forged  cheque — Presentation  of  letter  of  credit — A 
letter  of  credit  drawn  by  one  bank  upon  another,  is 
no  part  of  the  law  merchant,  and  payment  cannot  be 
resisted  until  the  instrument  is  delivered  up.  Pay- 
ment on  a  forged  cheque  or  order,  is  not  of  itself  any 
payment  at  all,  as  between  the  party  paying  and  the 
person  whose  name  is  forged.  But  in  some  cases, 
such  payment  may  be  made  valid  by  reason  of  col- 
lateral matters,  as  where  a  forgery  has  been  success- 
fully accomplished  by  reason  of  the  want  of  due  cau- 
tion on  the  part  of  the  person  whose  name  is  forged. 
This  was  so  decided  in  Young  v.  Grote  (4  Bmg. 
253),  where  a  customer  of  a  bank  in  Scotland  being 
indebted  in  £460  to  B.  in  England  paid  £460  into  a 
Scotch  Bank  in  return  for  a  lette'r  of  credit  on  an 
English  Bank  in  this  form :  "  Please  honour  the 
drafts  of  B.  to  the  extent  of  £460,  which  charge  to 
the  bank."  A.  inclosed  this  letter  of  credit  in  a  let- 
ter to  B.,  which  arrived  at  B's  office,  in  B's  absence. 
The  only  clerk  in  the  office  but  who  had  no  authority 
to  manage  B's  money  transactions,  opened  the  letter, 
took  the  letter  of  credit  to  the  English  Bank,  forged 
a  cheque  in  B.'s  name  for  the  amount,  received  pay- 
ment, and  absconded.  On  B.'s  return,  he  drew  on 
the  English  Bank  for  the  £460 ;  but  his  draft  was 
dishonoured  and  the  bank  refused  payment  to  him. 
B.  then,  along  with  A.,  sued  the  Scotch  Bank  in 
Scotland  for  repayment  of  the  £460 :  Held,  rever- 
sing the  judgment  of  the  Court  of  Session,  that  the 
Scotch  Bank  was  liable,  unless  it  could  show  either 
that  the  English  Bank  actually  paid  B.'s  draft  when 
called  on  to  do  so,  or  that  the  English  Bank  did 
something,  which  as  between  the  English  Bank  and 
B.,  the  English  Bank  was  entitled  to  treat  as  equi- 
valent topayment.  Orr  v.  Union  Bank  of  Scotland, 
24  Law  Tim.  Rep.  1. 

CONTRACT.— Illegal— Penalty— Drawing  convey- 
ance without  being  qualified — Statutes  prohibitory  or 
affixing  penalty.— By  the  44  Geo.  3,  c.  98,  s.  14, 
every  person  who  shall  for  fee  or  reward,  draw  or 
prepare  any  conveyance  of,  or  deed  relating  to  real 
or  personal  estate,  or  other  proceedings  at  law  or  in 
equity,  other  than  and  except  barristers,  solicitors, 
special  pleaders  &c.  being  members  of  one  of  the  four 
inns  of  court,  and  having  taken  out  a  certificate,  and 
except  public  officers  preparing  official  instruments 
applicable  to  their  respective  offices,  shall  forfeit  and 
pay  for  every  such  offence  the  sum  of  £50 ;  provided, 
that  nothing  shall  prevent  any  person  drawing  or  pre- 
paring any  Will  or  other  testamentary  papers,  or  any 
agreement  not  under  seal  or  any  letter  of  attorney. 
A  question  has  lately  been  raised  whether  the  above 
provisions  prevent  an  unqualified  person  who  has 
drawn  and  prepared  conveyances  from  recovering 
a  compensation  for  the  same  from  the  party  employ- 


ing him.  The  cases  of  Cope  v  Rowlands  (2  Mees. 
and  Wels.  149)  and  Smith  v.  Mawhood  (14  Mees.  & 
Wels.  452)  established  the  principle  that  in  all  cases 
of  this  nature  the  question  is,  whether,  on  looking  at 
the  statute  imposing  the  penalty,  the  court  can  see 
that  the  object  of  the  legislature  was  to  prohibit  the 
act  or  not ;  if  the  former,  i.  e.  to  prohibit  the  act 
mentioned  from  being  done,  then  all  contracts  in  vio- 
lation of  the  provisions  of  the  act  are  illegal  and  no 
action  can  be  maintained  thereon ;  if  however,  the 
object  of  the  legislature  was  not  to  prevent  the  act, 
but  merely  to  impose  a  penalty  so  as  to  protect  the 
revenue,  then  an  action  may  be  maintained.  The 
Court  of  Exchequer  has,  on  a  consideration  of  these 
principles  decided  that  the  above  statute  renders  il- 
legal any  contract  by  unqualified  persons  to  prepare 
for  reward  conveyances  of  real  or  personal  estate  or 
to  conduct  proceedings  at  law  or  in  eauity,  and  that 
therefore  no  action  can  be  maintained  by  such  un- 
qualified persons  for  payment  of  any  reward  or  fees 
for  such  work.  Taylor  v  Crowland  Gas  and  Coke 
Company -,  18  Jur.  913 

CORPORATION.— Action  for  malicious  prosecu- 
tion— Servant  of  corporation  though  obeying  orders, 
liable  if  acting  maliciously. — If  a  corporation  autho- 
rise an  unlawful  act  it  is  responsible  for  ity  but  the 
corporation  is  not  liable  for  an  act  requiring  a  malus 
animus.  Therefore  an  action  for  a  malicious  pro- 
secution will  not  lie  against  a  corporation ;  but  if  the 
directors  of  a  company  knowingly  and  maliciously 
direct  the  prosecution  of  an  innocent  man,  they  are 
personally  responsible  for  it,'  because  the  company 
cannot  be  supposed  to  have  invested  them  with  au- 
thority for  sucli  a  purpose.  Stevens  v.  The  Midland 
Railway  Company  and  Lander,  2  Com.  Law  Rep. 
1301. ;  18  Jur.  932.  Where  an  action  for  a  ma- 
licious prosecution  is  brought  jointly  against  a  cor- 
poration and  their  servant,  the  latter  will  be  liable, 
though  he  obeys  the  orders  of  his  employer  in  pre- 
ferring the  charge,  if  at  the  same  time  he  be  shown 
to  have  acted  maliciously  and  without  reasonable 
and  probable  cause,  just  as  he  would  have  been  if  he 
had  been  the  principal.     (Jbid,) 

EASEMENT. — Right  to  stratum  under  house  neces- 
sary to  its  support — Eight  of  action  on  withdrawal  of 
support  though  no  damage  ensue — Satisfaction — Subse- 
quent consequential  damage. — The  withdrawal  by  a 
neighbour  of  any  part  of  the  stratum  under  a  house, 
which  is  necessary  to  the  support  of  that  house,  is  an 
injury  to  the  right  of  the  owner  of  such  house  to  have 
it  supported  by  such  stratum.  A  cause  of  action, 
therefore,  arises  from  such  withdrawal,  though  no 
actual  damage  ensue ;  for  as  laid  down  by  Lord  Holt 
in  Ashby  v.  White  (2  Saund.  169),  as  well  as  in 
Embrcy  v.  Owen  (6  Exch.  Rep.  353},  every  injury 
to  the  right  imports  a  damage;  ana  where,  under 
such  circumstances,  an  action  was  brought,  and  sat- 
isfaction made  for  ascertained  damage  by  an  agree- 
ment between  the  parties,  the  owner  of  the  house 
cannot  bring  a  fresh  action  for  fresh  damage  accruing 
to  his  house  subsequently  to  such  agreement  and  sa- 
tisfaction, when  such  damage  is  attributable  to  the 
original  wrongful  act  of  the  neighbour.  Nicklin  v. 
Williams,  2  Com.  Law  Rep.  1304. 

EJECTMENT.— Estoppel^Rcplication— Rejoinder 
— Allegation  of  entry  by  virtue  of  judgment. — fiy  sec. 
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178  of  the  Common  Law  Procedure  Act,  1852,  in 
case  the  defendant  appears,  an  issue  may  at  once  be 
made  up,  without  any  pleadings,  by  the  claimants,  set- 
ting forth  the  writ  and  stating  the  fact  of  the  appear- 
ance, with  its  date,  and  the  notice  limiting  the  de- 
fence, if  any,  of  each  of  the  persons  appearing,  so 
that  it  may  appear  for  what  defence  is  made,  and  di- 
recting .the  sheriff  to  summon  a  jury.  Notwith- 
standing it  has  been  held  that  'the  Common  Law 
Procedure  Act  has  not  altered  the  former  pleas 
in  the  action  of  ejectment,  a  recovery  by  default 
in  ejectment  is  still  pleadable  by  way  of  estoppel  in 
an  action  of  trespass  for  mesne  profits,  either  to  a 
general  plea  of  not  possessed,  or  to  a  plea  of  title 
under  a  thirdparty,  the  parties  in  both  actions  being 
the'  same.  The  judgment  is  an  estoppel  from  the 
date  of  the  writ,  and  the  estoppel^under  it  will  be 
presumed  to  continue  until  it  be  shown  to  have  been 
determined ;  and  the  determination  of  it  must  be 
shown  in  a  rejoinder.  In  replying  the  estoppel,  it  is 
not  necessary  to  aver  that  the  defendant  had  notice 
jofthe  proceedings  in  ejectment,  or  that  a  writ  of 
possession  was  issued  or  executed.  Quaere,  if  it  be 
necessary  ti>  allege  entry  under  the  recovery  ?  or 
whether  it  be  enough  to  allege  that  the  plaintiff  en- 
tered by  virtue  of  tne  judgment.  Wilkinson  v.  Kir- 
ley,  2  C5om.  L.  Rep.  1378. 

MERCHANT  SEAMAN'S  ACT.— Apprentice— 
Desertion — Reasonable  and  sufficient cattse — Pleading — 
Replication.— The  word  "desertion"  is  used  in  a  cri- 
minal sense  in  the  7  &  8  Vic.  c.  112  (the  Merchant 
Seaman's  Act),  and  means,  leaving  the  ship  without 
sufficient  cause.  The  facts,  therefore,  which  would 
be  an  answer  to  a  plea  of  desertion,  are  also  an  answer 
to  a  seaman's  declaration  for  wages.  Edward  v.  Tre- 
vellick,  18  J.  P.  680. 

OVERSEERS. — Assistant  overseer  appointed  over- 
seer— Effect  on  bond  of  surety — Rule  as  to » acceptance 
of  new  office  vacating  old  one. — The  case  of  Kex  v. 
Patterson  (4  Barn,  and  Adol.  9)  establishes  this  doc- 
trine, viz.,  that  the  acceptance  by  the  holder  of  one 
office  of  another  and  incompatible  one,  does  not  va- 
cate the  former,  unless  the  office  be  such  as  the  par- 
ty can  determine  by  his  own  act  simply,  or  unless 
the  authority  which  can  accept  the  surrender  of  or  a 
motion  from  the  old  one,  concurs  in  the  new  appoint- 
ment. With  respect  to  the  office  being  such  as  the 
party  can  determine  by  his  own  act,  it  must  be  such 
an  office  as  is  held  at  the  mere  pleasure  of  the  holder 
and  determinable  at  his  will  simply.  These  princi- 
ples will  explain  the  following  decision  :  In  1843  A. 
was  duly  appointed  assistant  overseer  of  the  parish 
of  B.  and  security  was  taken  as  required  by  52  Geo. 
3.  c.  12.  for  his  performing  the  duties  "  required  by 
the  overseers  for  the  time  being  or  vestry  or  select 
vestry,"  and  "  to  render  a  just  and  true  account  &c. 
to  the  person  or  persons  duly  authorised  to  receive 
the  same."  lie  continued  in  such  office  until  1852, 
when  he  sent  in  his  written  resignation  to  the  vestry : 
but  in  the  meantime,  viz.  in  1849,  he  had  been  ap- 
pointed overseer,  and  was  annually  re-appointed  un- 
til 1852.  In  the  period  between  1849  and  1852,  he 
had  discharged  the  duties  of  both  offices,  giving  in 
two  sets  of  accounts  and  debiting  his  account  as  over- 
seer with  his  salary  as  assistant  overseer,  which  was 
duly  allowed ;  and  in  the  course  of  those  three  years 


he  became  a  defaulter  as  assistant  overseer.  Held, 
in  an  action  against  the  surety  to  the  bond,  that  the 
offices  of  overseer  and  assistant  overseer  were  not  to 
incompatible  as  to  vacate  the  latter  office,  and  that 
there  was  neither  a  removal  from  or  surrender  of  the 
office  of  assistant  overseer  by  A.,  and  that  the  surety 
to  the  bond  was  still  liable,  no  material  alteration 
having  been  made  in  the  mode  of  accounting. 
Worth  v.  Newton,  24  Law  Tim.  Rep.  78. 

PATENT.— Application  for  prolongation  —  Oppo- 
sition— Locus  standi — Caveat. — The  Judicial  Com- 
mittee will  not  permit  a  party  to  be  heard  in  oppo- 
sition to  an  application  for  a  prolongation  of  the  term 
of  Letters  Patent,  unless  a  caveat  has  been  entered 
in  his  name.  Any  one  of  the  public  has  a  right  to 
enter  a  caveat  and  to  be  heard  in  opposition  at  the 
hearing.  Re  Lowe's  Patent,  8  Moore's  Friv.  Conn. 
Rep.  1. 

PRINCIPAL  AND  AGENT.— Discounting  bills 
— Representation  of  genuineness  of  instrument. — If  a' 
bill-broker  brings  a  bill  to  a  money  lender  to  be  dis- 
counted, declining  to  endorse  or  guarantee  it,  he  is 
still  responsible  Tor  the  genuineness  of  the  instru- 
ment ;  and  if  the  acceptance  upon  the  faith  of  which 
the  money  lender  discounts  it,  is  forged,  and  the  bill 
is  thereby  rendered  worthless,  he  is  entitled  to  re- 
cover the  amount  from  the  bill-broker,  as  money 
had  and  received.  Gurney  v.  Womersley,  24  Law 
Tim.  Rep.  71. 

PUBLIC  COMPANY.—  Railway  company— Pas- 
senger's luggage — Bye-laws. — By  section  169  of  5  &  6 
Will.  4,  c.  107,  every  passenger  travelling  upon  the 
Great  Western  Railway  may  take  with  mm,  witMit 
extra  charge,  his  articles  of  clothing,  not  exceeding 
certain  weight  and  dimensions;  and  the  company 
are  not  to  be  liable  for  the  safe  carriage  of  any  article 
carried  with  a  passenger  except  nis  articles  of 
clothing,  not  exceeding  the  given  weight  and  dimen- 
sions. By  sec.  144  the  company  are  authorised  to 
make'  bye-laws  for  the  government  of  their  affairs, 
for  regulating  the  proceedings  of  and  remunerating 
the  directors,  and  for  the  management  of  the  under- 
taking and  of  their  officers;  provided  that  the  bye- 
laws  are  not  repugnant  to  the  laws  of  England  or  the 
directions  in  the  act :  Held,  that  a  bye-law  made 
under  sec.  144,  and  declaring  that  tne  company 
would  not  be  responsible  for  the  care  of  a  passenger's 
luggage  unless  booked  and  the  carriage  paid  for,  was 
bad.  Williams  v.  The  Great  Western  Railway  Co., 
2  Com.  Law  Rep.  1226. 

PUBLIC  COMPANY.— Sale  of  shares  in  a  mine 
on  the  cost-book  principle — Must  it  be  in  writing  under 
sec  4  of  the  Statute  of  Frauds  f— By  sec.  4  of  the 
Statute  of  Frauds,  a  contract  for  the  sale  of  lands, 
tenements,  or  hereditaments,  or-4Uiy  interest  in  or 
concerning  them,  must  be  in  writing,  and  be  signed 
by  the  party  to  be  charged.  Must  a  contract  to 
sell  shares  in  a  mine  conducted  on  the  cost-book 
principle  be  in  writing,  and  be  signed  according  to 
the  Statute  of  Frauds  ?  According  to  the  majority 
of  the  Court  of  Exchequer  the  contract  need  not  be  in 
writing ;  but  Mr.  B.  Parke  considers  that  it  must  be  in 
writing.  The  decision  of  the  majority  of  the  court 
was  founded  on  this  distinction:  where  there  is  a 
joint  interest  in  each  shareholder  in  the  mine  or  land, 
so  as  to  confer  on  each  corporator  a  definite  propor- 
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tion  of  the  land  out  of  which  the  profit  is  made,  and 
the  land  is  used  as  a  means  out  of  which  the  profit  is 
to  he  worked,  then  a  transfer  of  a  share  therein  must 
be  in  writing,  as  is  established  by  Chelsea  Water- 
works v.  New  River  Company,  mentioned  in  Bligh 
v.  Brent  (2  You.  and  Coll.  Exch.  294).  But  if  the 
real  interest  which  the  shareholders  of  a  mine  have 
is  merely  a  divisible  proportion  of  it  arising  out  of 
the  employment  of  tneir  capital  in  the  working  of 
the  mine,  as  there  is  no  interest  in  the  land,  no 
writing  is  required.  Accordingly,  the  majority  of 
the  Court  of' Exchequer  has  decided  that  a  contract 
for  the  sale  of  shares  in  a  mine  conducted  on  the 
cost-book  principle,  is  not  a  contract  or  sale  of  land, 
or  an  interest  in  land,  within  the  4th  section  of  the 
Statute  of  Frauds,  and  does  not,  therefore,  require  a 
memorandum  in  writing  to  bind  the  parties.  Per 
Alderson,  Piatt,  and  Martin,  BB. ;  Parke,  B.,  dis- 
sentients    Watson  v.  Spratly,  24  Law  Tim.  Rep.  79. 

PUBLIC  COMPANY.— Execution  against  share- 
holder in  public  company— -Elegit. — Sec.  86  of  the 
Companies  Clauses  Consolidation  Act,  1845,  allows 
execution  to  be  issued  against  the  shareholders  of 
the  company  if  there  cannot  be  found  property  of  the 
company  u  sufficient  whereon  to  levy"  the  execution 
issued  against  them.  A  judgment  creditor  of  a  rail- 
way company  within  the  operation  of  the  Companies 
Clauses  Consolidation  Act,  1845,  is  entitled  to  issue 
execution  against  a  shareholder  under  section  86,  al- 
though he  nas  before  issued  an  elegit  against  the 
lands  of  the  company  but  such  lands  are  insufficient 
to  satisfy  the  judgment  debt;  the  word  " sufficient" 
meaning  such  an  amount  as  to  satisfy  the  judgment. 
The  Court  granted  a  mandamus  to  compel  the  pro- 
duction of  the  register  of  shareholders  for  the  in- 
spection of  the  judgment  creditor.  Reg.  v.  Derby- 
shire,  Staffordshire,  and  Worcestershire  Junctoin  Rail. 
Co.,  28  Law  Journ.  Q.  B.  883. 

SEDUCTION.— Relation  of  Master  and  Servant 
between  parent  and  daughter — Temporary  service: — A 
parent  cannot,  as  such,  maintain  an  action  for  his 
daughters  seduction :  he  must  show  that  the  relation 
of  master  and  servant  existed  between  them.  But 
as  this  question  of  servitude  is  merely  a  technical, 
one,  slight  circumstances  are  allowed  to  be  sufficient. 
The  following  case  is  an  illustration  of  this.  The 
plaintiff's  daughter  living  at  home  with  her  father, 
but  having  formerly  been  in  the  service  of  the  de- 
fendant, was  invited  by  his  wife  to  return  to  the  de- 
fendant's house  and  take  care  of  their  shop  whilst 
she  was  away  and  was  promised  a  gratuity  for  so 
doing.  She  complied,  and  was  seduced  by  the  de- 
fendant whilst  staying  there.  On  the  return  of  the 
defendant's  wife,  the  plaintiff's  daughter  was  sent 
away,  and  a  gratuity  of  £8^  given  her  for  her  ser- 
vices. Subsequently,  but  not  immediately,  she  re- 
turned home,  and  was  afterwards  turned  out  of  doors 
by  her  father :  Held,  that  the  above  facts  sufficiently 
disclosed  the  relation  of  master  and  servant  between 
the  father  (the  plaintiff)  and  his  daughter  to  enable 
him  to  maintain  an  action  for  seduction ;  the  absence 
from  home  being  merely  temporary,  and  the  service 
to  the  father  a  continuing  one.  Griffiths  v.  Teetgen, 
24  Law  Tim.  Rep.  76. 

SHIPPING.— Power  of  master— Barratry—Policy 
of  insurance*— What  included  within  words  "all  other 


perils,  losses,  and  misfortunes." — The  master  of  a  ship, 
who  is  also  part  owner,  may  commit  barratry  of  the 
goods.    Jones  v.  Nicholson,  2  Com.  Law  Rep.  1236. 

Where  the  master,  a  part  owner,  fraudulently  sold 
the  goods,  the  underwriters  were  held  liable  on  the 
policy  both  under  the  words  u  barratry  of  the 
master,"  and  also,  per  Martin,  B.,  and  the  words, 
41  all  other  perils,  losses,  and  misfortunes"  (See 
Goramy.  Sweeting,  2  Wms.  Saund.  202.  c.  Ibid.), 

SHIPPING. — Seamen's  Wagesr-Increased  during 
voyage — Dividing  share  of  crew  who  had  deserted. — It 
is  established  that  where  sailors  agree,  before  setting 
out  on  a  voyage,  for  certain  wages  for  the  voyage, 
they  cannot  obtain  any  increase  thereto  by  reason  of 
any  circumstances  occurring  during  such  voyage, 
though  the  effect  thereof  may  be  to  throw  greatly 
increased  labour  on  them  (see  per  Ld.  Ellenborough 
in  Stilk  v.  Meyrick,  2  Campb.  317). 

In  accordance  with  this,  it  has  been  decided  that 
where  seamen's  wages,  forfeited  by  desertion,  were 
divided  by  the  master  amongst  that  portion  of  the  crew 
which  did  not  desert,  it  was  an  illegal  act  and  not 
binding  on  the  owners  of  the  vessel.  The  facts  were 
that  a  vessel  sailed  from  England  to  Australia ;  there, 
a  part  of  the  crew  deserted,  thereby  forfeiting  part 
of  the  wages  due  to  them.  The  master,  to  encourage 
the  remainder  of  the  crew  to  adhere  to  the  ship  and 
work  her  home,  divided  amongst  them  the  wages  so 
forfeited.  The  owners  objected  to  such  payment, 
and  it  was  held,  that  since  the  payment  of  that  por- 
tion of  the  wages  was  an  illegal  act,  the  owners  were 
entitled  to  deduct  such  sum  from  the  wages  due  to 
the  crew  for  their  homeward  voyage.  The  Araminta, 
24  Law  Tim.  Rep.  43. 

SHIPPING.  Liability  of  owner— Captain  pledging 
owners  credit  for  illness  of  seamen. — A  shipowner  is 
not  liable,  on  his  credit  being  pledged  by  tne  captain 
of  the  vessel,  for  necessaries  supplied  to  the  sea- 
men during  their  illness  occasioned  from  an  accident 
on  board,  their  assistance  and  continuance  not  being 
requisite  to  the  prosecution  of  the  voyage.  Organ 
v.  Brodie,  24  Law  Tim.  Rep.  82. 

VENDOR  AND  PURCHASER.  —  Lunacy  of 
purchaser — Deposit  paid— Evidence  of  acts  of  insanity 
both  before  and  after  signing  of  contract. — The  evi- 
dence offered  by  a  party  on  a  trial  must  be  reason- 
ably relevant  to  the  issue  raised  on  the  record.  The 
plaintiff  has  a  right  to  prove  every  fact  which  he 
thinks  calculated  to  establish  the  issues.  In  action 
to  recover  a  deposit  paid  on  a  contract  for  the  pur- 
chase of  an  estate  on  the  ground  of  the  insanity  of 
the  plaintiff,  in  which  the  only  issue  was  whether 
the  defendant  had  notice  of  such  insanity,  it  is  com- 
petent to  the  plaintiff  to  prove  acts  of  insanity  both 
before  and  after  the  signing  of  the  contract,  in  order 
to  show  that  the  character  of  his  disease  was  such% 
that  it  must  have  developed  itself  to  one  having  the 
opportunity  of  observation  afforded  to  the  defendant* 
though  a  stranger.  Beavan  v.  APDonnel,  2  Com. 
Law  Rep.  1292. 

An  English  Incumbered  Estates  Court.— 
The  advocates  of  Cheap  Law  are  at  work  endeavour- 
ing to  get  an  Incumbered  Estates  Court  for  England, 
with  a  view  to  dispense  with  the  services  of  attorneys 
in  the  most  profitable  part  of  their  practice. 
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DEBATING   SOCIETIES. 


Law   Students'   Mutual    Corresponding 
Society  (ante,  p.  xvi.). 
moot  points  in  course  of  discussion. 
We  were  not  able  in  our  last  number  to  give  the 
whole  of  the  Moot  Points  in  course  of  discussion  by 
the  members  of  this  excellent,  and,  as  we  are  glad  to 
hear,  flourishing  society,  and  we  now,  therefore, 
supply  the  deficiency. 

No.  136. — Is  a  deed  or  memorandum  of  arrange- 
ment between  a  trader  and  his  creditors  signed  hy 
six-sevenths  of  his  creditors,  according  to  the  Bank- 
rupt Law  Consolidation  Act,  1849,  which  does  not 
provide  for  the  distribution  of  the  whole  of  the 
trader's  estate  among  his  creditors,  binding  on  the 
creditors  who  do  not  sign,  or  was  it  the  intention  of 
the  legislature  that  it  should  be  binding  ?  (Drew  v. 
Collins,  6  Ex.  670 ;  20  L.  J.  R.  Ex.  869 ;  17  L.  J.  R. 
168;  Felley  v.  Taylor,  21 L.  J.  R.  Q.  B.  2  and846). 
No.  137. — A  contractor  for  cleaning,  &c.  a  dram 
Tunning  through  a  town  street  negligently  left  the 
drain  exposed.  B.'s  horse  and  cart  were  employed  in 
delivering  coal  a  short  distance  from  the  drain,  and 
whilst  B.'s  servant  was  gone  down  a  passage  to  de- 
liver coal  (leaving  no  one  to  mind  the  cart),  the 
horse,  knowing  his  stable  to  be  a  short  distance  be- 
yond the  drain,  and  it  being  dusk,  and  the  locus  in 
quo  not  lighted,  fell  into  the  drain  and  greatly  injured 
itself.  There  was  evidently,  and  we  must  presume 
there  to  have  been,  a  degree  of  negligence  on  the 
part  of  B.  (query',  is  B.  liable  for  his  servant  leaving 
the  cart  ?)  in  allowing  his  cart  to  be  without  a  keeper, 
with  the  norse's  head  directed  towards  the  margin. 
Is,  therefore,  an  action  maintainable  by  B.  against 
A.  for  the  injury  his  horse  sustained? 

No.  140.— Testator  appointed  A,  B,  and  C.  ex- 
ecutors, and  authorised  them  in  the.  usual  manner  to 
sell  and  dispose  of  his  copyhold  estates,  and  to  stand 
possessed  of  the  proceeds  upon  certain  trusts  declared 
in  his  will.  The  estates  in  question  were  put  up  to 
auction,  and  B.,  one  of  the  executors,  purchased  a 
portion  of  the  estates — the  cestuis  que  trust  offer  no 
objection  to  the  sale,  and  it  is  proposed  to  assure  the 
estates  to  the  purchasing  executor  by  a  deed  of  bar- 
gain and  sale  from  the  three  executors  to  the  pur- 
chasing executor.  Will  such  bargain  and  sale  with 
the  admission  therefore  vest  the  legal  fee  in  the 
purchasing  executor  ?  The  cestuis  que  trust  are  willing 
to  release  any  equity  they  may  have. 

No.  141.— A  society  of  Odd  Fellows  of  the  Man- 
chester Unity  held  at  C,  have  lately  quarrelled  with 
the  innkeeper  in  whose  house  the  lodge  was  held. 
A  meeting  of  the  whole  lodge  was  afterwards  con- 
vened, and  the  majority  of  the  members  were  in  favor 
of  the  lodge  being  removed  to  another  inn,  but  when 
the  officers  of  the  lodge  called  upon  the.  innkeeper 
to  inform  him  of  such  resolution,  and  to  remove  the 
various  articles,  regalia,  &c.  belonging  to  the  lodge, 
he  refused  to  allow  the  articles  to  be  removed  from 
the  premises,  and  stated  that  he  should  make  use  of 
them  for  his  own  purposes,  for  as  they  belonged  to 
an  illegal  society  they  were  not  recoverable  from 
him.  The  general  laws  of  the  order  are  registered", 
but  the  lodge  has  no  registered  bye  laws,  neither  has 
it  a  public  officer  duly  registered.    The  innkeeper  is 


not  a  member  of  the  society,  neither  has  he  any  claim 
for  rent,  &c.  What  step  should  the  society  take  to 
recover  the  goods  in  question,  and  who  are  the  pro- 
per parties  to  recover  ?  If  the  lodge  were  now  to 
register  their  bye-laws  and  have  a  public  officer  duly 
registered,  would  that  enable  such  officer  to  recover 
those  goods  which  were  retained  previous  to  the 
recovery? 

No.  142. — A.  having  purchased  a  house  and  gar- 
den behind  and  attached:,  occupied  the  same  as  his 
residence,  and  sometime  afterwards  he  purchased  a 
large  piece  of  ground  on  the  other  aide  of  a  lane,  di- 
viding the  land  from  the  garden  attached  to  the 
house.  This  last  piece  of  land  he  converted  into  a  gar- 
den, and  occupied  the  same  with  the  other  property ; 
he  then  made  his  will,  which  contained  the  following 
disposition:  — "I  give  and  devise  unto  my  niece 
Caroline,  all  that  my  freehold  messuage  or  dwelling 
house  which  I  now  occupy,  with  the  garden  behind 
the  same,  together  with  all  other  the  appurtenances 
thereto  belonging.  "  A.  is  now  dead.  Can  the  niece 
give  a  good  title  to  the  garden-plot  on  the  other  side 
of  the  lane?    See  1  Jarman  on  Wills,  p.  716. 

No.  143.— A.  has  contracted  with  B.  for  the  sale 
of  an  estate.  In  one  of  the  title  deeds  (as  shown  by 
the  abstract)  the  estate  is  described  as  "  all  that  cot-' 
tage  or  tenement,  about  seventeen  years  since  erected 
on  all  that  piece  or  parcel  of  land,"  describing  the 
land  whereon  the  tenement  was  situated  •  (which 
land  was  intended  to  pass  by  the  deed,  and  is  part  of 
the  estate  intended  to  be  sold  to  B)  and  then  pro- 
ceeding thus :  "  and  also  all  that  piece,  or  parcel 
of  lanoy1  describing  another  plot  of  land,  adjoining 
which  is  also  part  of  the  estate  sold.  The  words, 
"  with  the  appurtenances,"  were  not  used  in  either 
parcel,  neither  in  the  general  words,  but  throughout 
the  deed,  the  property  intended  to  be  conveyed  was 
described  as  u  the  said  cottage  or  tenement,  land  and 
premises."  It  is  objected  by  A.,  that  this  deed  did 
not  pass  the  land  upon  which  the  messuage  was  built, 
inasmuch  as  it  merely  amounts  to  a  conveyance  of 
all  that  messuage  which  is  erected  on  all  that  piece 
of  land.  Is  the  objection  good,  or  can  A.  compel 
performance  of  the  contract? 

No.  146.— By  a  settlement  made  in  1850,  previous 
to  the  marriage  of  J.  A.  and  C.  D.,  certain  freehold 
property  was  conveyed  to  J.  D.,  to  such  uses  as  C. 
D.  the  intended  wife  should .  appoint,  and  in  default, 
to  other  uses  therein  mentioned.  J.  A.  and  C.  D. 
have  since  sold  the  property.  Can  they  make  a  good 
conveyance  to  a  purchaser  without  the  consent  of 
J.  D.  the  trustee,  by  C.  D.  exercising  the  power 
contained  in  the  settlement,  and  the  husband  joining 
in  the  grant ;  or,  must  the  trustee  be  made  a  party, 
and  in  either  case,  will  the  deed  have  to  be  acknow- 
ledged by  the  wife,  under  the  act  for  the  abolition  of 
fines  and  recoveries? 

No.  149.— A.  purchases  land,  and  his  vendor  gives 
him  a  covenant  for  the  production  of  certain  title 
deeds.  A.  sells  the  land  to  B.,  and  stipulates  that 
B.  is  not  to  call  for  the  production,  or  a  covenant 
for  the  production  of  any  deeds  not  in  A.'s  possession 
Can  B.  compel  A.  to  produce  deeds  mentioned. in  his 
abstract,  for  the  production  of  which  he  holds  a  cove- 
nant, but  which  are  not  actually  in  his  possession  ? 
Norwich.  C.  R.  Gilman,  Hon.  Sec. 
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SOLICITORS'  ASYLUM. 


A  prospectus  for  an  asylum  for  London  Solicitors 
has  been  put  forth  under  the  most  respectable  aus- 
pices. The  design  and  object  are  so  good  that  it  is 
only  wonderful  that  the  present  times  should  have 
the  good  fortune  to  originate  the  scheme.  There  is, 
however,  no  reason  why  such  an  asylum  should  be 
confined  to  London  Solicitors,  and  certainly  the  pro- 
fession in  the  Country  would  do  well  to  bestir  them- 
selves immediately  in  a  similar  undertaking,  or,  by 
co-operating,  on  equitable  terms,  with  the  projectors 
of  the  announced  Institution.  It  is  proposed  by  the 
prospectus  above  referred  to—  « 

uThat  an  establishment  shad  be  formed  for  the 
support  of  the  aged,  infirm,  and  indigent  members 
of  the  Profession^  of  good  character,  wno  have  prac- 
tised in  London,  to  be  called 

"  The  London  Attorneys' Benevolent  Institution. 

"That  the  objects  of  the  institution  shall  be  di- 
vided into  two  classes : — 

44  The  one  to  be  composed  of  widowers,  without 
families  living  with  and  dependent  upon  them ;  and 
o'  tihelors,  who  shall  reside  together  in  a  public 
bulling  to  be  built,  purchased;  or  rented  for  the 
purpose,  and  to  be  called 

44  The  London  Attorneys'  College  or  Hospital, 
and  shall  be  denominated  tn-pensioners,  and  main- 
tained and  supported  out  of  the  funds  of  the  institu- 
tion, in  like  manner  as  the  inmates  of  Morden  Col- 
lege and  the  other  similar  establishments. 

44  The  other  class — viz.  those  having  wives  or  chil- 
dren living  with  or  dependent  upon  them — shall  be 
denominated  out-pensioners,  and  may  be  permitted 
to  reside  in  any  part  of  the  United  Kingdom  that 
they  may  select,  and  be  allowed  such  pensions  as 
may  be  necessary,  and  the  state  of  the  fund  will  allow. 

44  That  in  the  meantime,  and  until  the  College  is 
ready  for  the  reception  of  the  in-pensioners,  all  the 
pensioners  must  necessarily  be  considered  as  out- 
pensioners. 

44  That  the  funds  necessary  for  the  support  ol  the 
institution  shall  be  raised  by  the  contribution  of  not 
less  than  1/.  a  year  by  every  Attorney  taking  out  a 
London- certificate,  to  be  paid  by  him  to  the  secretary 
of  the  Incorporated  Law  Society  at  the  time  when  he 
gives  his  certificate  enabling  the  Attorney  to  obtain 
from  the  Stamp  Office  his  annual  certificate  to  prac- 
tise, and  to  be  accounted  for  and  paid  by  the  secre- 
tary to  a  person  to  be,  appointed  treasurer  to  the  in- 
stitution.* 

BILLS  OF  EXCHANGE  BILL. 


Notwithstanding  the  war  and  its  difficulties,  Lord 
Brougham  is  determined  that  his  plans  for  dispensing 
with  the  assistance,  otherwise  than  gratuitously,  of 
the  profession,  shall  not  be  allowed  to  slumber,  and 
he  has  accordingly  been  unable  to  wait  until  after 
the  Christmas  Holidays,  but  he  has  seized  the  very 
first  opportunity  of  Parliament's  re-assembling  to  in- 


troduce his  favourite  measure  the  "  Bills  of  Exchange 
Bill."  The  object  is  to  dispense  with  the  necessity 
for  the  tedious  and  expensive  proceedings  of  an 
action ;  the  absurdity  of  allowing  a  defendant  to  set 
up  a  defence,  and  with  the  services  of  a  solicitor.  •  It 
proposes,  in  fact,  to  allow  the  holder  of  a  bill  to  sue 
out  execution  without  any  proceedings  in  a  court  of 
law.  This  is  the  thin  end  of  ti\e  wedge  ;  if  this  be 
good  for  a  mere  bill,  why  not  for  the  more  solemn 
deed?,  whether  bond,  or  covenant  in  a  mortgage  or 
other  deed  ?  However,  we  suppose  Lord  Brougham 
and  his  friends  in  the  press  will  succeed,  as  the  pro- 
fession allows  itself  to  be  deceived  by  those  who 
ought  to  be  its  protectors. 


THE    BETHEL!/  MARTYRDOM. 


Most  of  our  readers  have  read  in  the  papers  of  the 
application  by  the  son  of  Sir  R/ Bethell  (the  Solici- 
tor-General) for  his  discharge  under  the  Insolvent 
Debtors1  Act,  and  we  should  certainly  not  have  here 
noticed  the  matter  but  for  the  absurd,  we  may  say 
childish  remarks,  which  have  been  made  in  the  Law 
Times  on  this  occasion  The  writer  there  (can  he  be 
other  than  the  notable  author  of  the  u  Hand-book 
for  Advertisers"  or,  at  least,  of  that  part  of  it  which 
contains  the  admirable  and  learned  directions  en- 
titled 44  How  to  compose  an  Advertisement,  witli  Speci- 
mens ")  elevates  Sir  Richard  Bethell  into  the  rank 
of  a  first-rate  martyr  I  And  what  lor?  Hear  this 
oracle: — 

44  Sir  Richard  Bethell  has  sternly  and  proudly 
resisted  the  pressure  and  discomfited  the  wretches 
who  had  hoped,  because  of  his  high  office,  to  make 
him  their  victim,  after  having  victimised. his  child. 
They  have  been  foiled  of  their  expected  prey.  On 
behalf  of  the  parents  of  England,  we  thank  Sir 
Richard  Bethell  heartily  for  the  example  he  has 
shown,  and  the  more  because  his  present  high  posi- 
tion, and  his  reasonable  hopes  of  the  great  4  all  hail 
hereafter*  in  the  proximate  Chancellorship,  might 
almost  have  excused  him  for  yielding,  as  other 
parents  have  done,  and  buying  silence  by  submission. 
Honour  to  him  for  the  manly  course  he  has  taken! 
The  loftier  his  position  and  prospects,  the  more 
worthy  will  be  the  example  We  trust  that  so  set, 
in  such  a  quarter,  it  will  henceforth  be  universally 
followed — tnat  parents  having  the  misfortune  of  a 
spendthrift  son  will  not  deem  it  necessary  to  beggar 
themselves  to  save  folly  from  its  proper  punishment; 
that  they  will  shrink  not  from  an  exposure  which 
brings  no  shame  to  them,  but  rather  from  the  in- 
justice of  despoiling  their  prudent  and  good  children 
to  minister  to  the  tollies  of  the  weak  and  erring  ones ; 
that  they  will  hold  their  duty  to  be  to  discourage  the 
plunderers  of  thoughtless  youth,  by  resisting  the 
slightest  attempt  at  extortion  instead  of  ministering 
to  their  crime  by  submitting  to  be  their  vit~ms." 

To  any  other  mind  than  that  of  the  author  of  the 
above  piece  of  absurdity,  it  would  have  occurred  that 
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such  an  instance  as  that  before  him  might  he  made 
the  occasion  of  profiting  others  by  telling  a  muoh 
needed  and  solemn  truth,  that  as  a  man  has  sown,  so 
shall  he  reap.  The  splendid  abilities  of  Sir  Richard 
Bethell  have,  indeed,  been  employed  in  the  acquisi- 
tion of  heaps  of  wealth,  but  at  what  a  sacrifice  1  What 
time  has  such  a  man  to  give  to  the  moral  education 
of  his  children  ?  True,  his  wealth  enables  him  to 
purchase  the  vicarious  assistance  of  another,  but  can 
that  ever  equal  a  parent's  example  and  teaching? 
The  lesson  tote  learned  from  the  lamentable  case  of 
Sir  R.  Bethell's  son,  is  one  very  different  from  that 
sought  to  be  inculcated  by  the  Law  Times ;  viz.  that 
there  are  higher  things  even  in  a  worldly  point  of 
view,  than  making  money,  and  that  the  neglect  of  a 
parent's  duty  under  the  pretence  of  making  an  un- 
necessarily large  provision  for  a  family,  is  one  that 
will  almost  inevitably  bring  on  such  a  person  a  dis- 
graceful punishment. 


LIMITED  LIABILITY  PARTNERSHIPS. 


A  Government  Bill  on  the  subject  of  partnerships 
with  limited  liability  is  to  be  brought  in  after  the 
Christmas  holidays.  The  matter  will  then,  it  is 
probable,  receive  full  discussion,  though,  we  may 
remark,  it  little  matters  to  the  profession  how  the 
question  is  settled.  Some  of  the  opponents  of  such 
a  measure,  for  want  of  arguments,  have  taken  to 
ailing  bad  names,  which  betrays  the  consciousness 
of  having  little  real  ground  for  opposition :  but  it  is 
easier  to  blackguard  than  to  argue  fairly. 


THE  INSURANCE  OFFICES. 


The  facility  with  which  any  schemer  can  get  up 
Life  Assurance  Offices  has  been  the  means  of  calling 
several  into  existence,  which  have  for  their  object 
the  sole  benefit  of  their  originators,  and  which, 
though  able  to  go  on  for  a  few  years,  will  undoubtedly 
have  to  succumb  under  the  pressure  of  circumstances, 
when  a  few  deaths  have  made  a  hole  in  their  funds. 
Sorry  are  we  to  say,  that  one  (if  not  more)  of  these 
societies  purports  to  be  originated  and  supported  by 
the  profession  in  the  country,  and  there  is  but  too 
much  reason  to  fear  that  many  a  country  solicitor 
will  have  to  rue  the  day  that  he  ever  lent  himself  so 
readily  to  forward  the  schemes  of  mere  projectors. 
We  now  hear  that  some  knaves  have  victimised 
some  of  these  offices,  thinking  no  doubt,  that  the 
projectors  ought  not  alone  to  enjoy  the  gains  of  such 
scheming,  and  that,  at  least,  one  rogue  had  as  good  a 
right  as  another  to  the  money  furnished  by  the  vic- 
tims. Some  of  these  offices  are  now  beginning  to 
ask  for  legislative  enquiry,  limited  to  about  the  last 
two  years,  that  is,  just  excluding  themselves !    But 


we  hope  if  there  is  to  be  any  enquiry,  it  will  extend 
to  the  last  dozen  years,  and  then  we  have  no  doubt 
a  very  plentiful  crop  of  fraudulent  schemes  will  be 
exposed,  and  some  u  respectabilities"  now  brazening 
out  their  rogueries  will  receive  a  merited  exposure 
and  castigation.  In  the  meantime,  the  profession 
would  do  well  to  keep  open  its  eyes,  not  to  let  any 
"flourishing  reports"  dressed  up  for  the  occasion  de- 
ceive, and  to  hesitate  to  recommend  any  modern 
scheme  to  clients,  lest  they  should  hereafter  be  called 
upon  by  the  clients  to  recoup  them  the  money  lost 
through  such  ill  advice.  Let  not  the  paltry  pre- 
mium held  forth  by  some  of  these  societies  tempt  the 
solicitor  to  undertake  a  fearful  responsibility. 


PARTNERSHIP  ON  THE  COST-BOOK 
PRINCIPLE. 


We  present  the  following  extract  from  an  article 
in  a  late  number  of  the  Jurist  on  Companies  or 
Partnerships  conducted  on  the  u  Cost-book  Prin- 
ciple,11— a  subject  just  now  of  practical  interest : — 

"  The  important  question  whether  the  ( cost-book 
principle1  is  legally  applicable  to  companies  esta- 
blished in  this  country  for  the  working  of  mines 
situate  abroad,  though  often  mooted,  has  not  yet 
been  judicially  decided.  In  practice,  however,  it 
has  been  thus  extended,  and  several  English  compa- 
nies are  now  engaged  in  mining  operations  in  Aus- 
tralia upon  the  l  cost-book  principle.1 

"  The  weight  of  argument  and  of  opinion  is,  we 
think,  in  favour  of  such  practice,  and  the  only  ob- 
jection which  we  have  heard  against  it  is,  that  the 
4  cost-book  principle '  is  a  local  custom,  confined  to 
one  or  two  counties  in  England  having  now  or  at 
some  former  time  a  Court  of  Stannaries,  possessing 
the  peculiar  machinery  required  for  the  manage- 
ment of  companies  formed  upon  this  principle. 

"In  order  fully  to  test  the  truth  of  the  premises, 
and  the  weight  of  the  conclusion  involved  in  this 
proposition,  we  will  examine  the  nature  of  the  com- 
panies in  question. 

u  A  niining  company  in  itself  is  a  peculiar  partner- 
ship, being  for  the  purpose  of  working  that  which  is 
a  species  of  real  estate ;  and  it  is  considered  as  a 
trading  partnership  only  for  the  purposes  of  conve- 
nience and  management.  A  nuning  company  on  the 
*  cost-book  principle '  is  probably  the  oldest  form  of 
partnership  known  to  the  law,  and  may  be  defined  as 
a  partnership  for  the  purposes  of  mining,  the  condi- 
tions whereof  are  contained  in  a  book  called  *  the 
cost-book.1  The  4  principle J  itself  is  not  very  easily 
defined,  at  all  events  in  a  few  words,  and  it  will  pro- 
bably be  better  understood  by  a  description  or  the 
book.  The  ( cost-book  *  contains  the  regulations  by 
which  the  mining  concern  is  to  be  carried  on,  the 
names  of  the  shareholders  or  adventurers,  the 
number  of  shares  held  by  them  respectively,  and 
the  accounts  of  the  purser  with  the  adventurers. 
He  enters  in  it  the  receipt  and  expenditure  for  a 
given  time — generally  a  month ;  a  balance  is  then 
struck,  and  a  meeting  held,  at  which  the  accounts 
are  passed,  and  a  call  made  or  a  dividend  paid.1 " 


THE  LAW  CHRONICLE 


247 


CONVERSION    OF     REAL     INTO 
PERSONAL      ESTATE. 


Thebe  are  few  matters  of  more  practical  importance 
than  those  relating  to  the  doctrine  of  equitable  con- 
version, by  the  effect,  of  which  property  that  in 
reality  is  real  estate  may  be  impressed  with  the 
character  of  personal  estate,  and  that  which  is  in  ap- 
pearance personal  may  become  subject  to  the  rules  . 
which  apply  to  real  estate.  The  doctrine  itself  is 
said  to  be  plain  and  reasonable,  but  really  it  has  been 
incumbered  with  so  many  distinctions  as  to  become 
one  of  the  most  abstruse  in  the  whole  range  of 
equitable  jurisdiction.  And  it  is  to  be  remarked, 
that  it  is  not  a  matter  merely  of  importance  to  the 
equity  practitioner,  but  it  affects  the  real  property 
lawyer,  who  is  frequently  called  upon  to  deal  with 
property  which  has  been  the  subject  of  a  direction  to 
convert,  and  to  him,  therefore,  a  knowledge  of  the 
doctrine  must  be  considered  indispensable.  Our 
object  on  this  occasion  is  not  to  notice  in  detail  the 
various  points  which  may  arise  out  of  a  direction  to 
convert,  but  merely  to  draw  attention  to  a  case  upon 
the  subject  of  the  conflicting  rights  of  the  heir  and 
next  of  kin,  where  a  conversion  has  been  directed  by 
will,  but  the  proceeds,  by  lapse  or  otherwise,  have 
become  undisposed  of. 

To  the  proper  understanding  of  this  case  it  may  be 
necessary  to  state  the  nature  of  the  doctrine  of 
equitable  conversion.    We  cannot  do  better  than 
avail  ourselves  for  this  purpose  of  Mr.  Hayes's 
statement  of  the  doctrine.    In  the  "Introduction  to 
Conveyancing"  he  says : — u  Under  this  new  system 
of  trusts  the  equitable  interest  obtained  an  exemp- 
tion yet  more  complete  from  the  control  of  the  com- 
mon law  judge  than  it  ever  enjoyed  while  existing  in 
the  shape  of  the  ancient  use,  which,  by  the  operation 
of  several  statutes  directed  against  uses,  was  brought 
within  his  occasional  cognisance.    So  by  the  Statute 
of  Frauds,  29  Car.  2,  c.  3,  s.  10,  trust  estates  are 
made  liable  to  execution  upon  a  judgment;  and 
trusts  of  the  fee  are  made  assets  by  descent  (Burt. 
PI.  1371).    We  may  notice  in  this  place,  as  con- 
nected with  the  growth  of  equity,  an  important  doc- 
trine, which  flowed  almost  of  course  from  the  ad- 
mission of  trusts.  The  law  had  distinguished  between 
real  and  personal  estate,  and  declared  that  each 
should  possess  certain  qualities,  and  devolve  in  a 
certain  course,  peculiar  to  itself  and  unalterable  by 
the  party.    But  equity  in  this,  as  in  other  instances, 
provided  the  means  of  evading  the  law.    It  enabled 
the  owner  virtually  to  transmute,  at  his  pleasure, 
land  into  money,  and  money  into  land,  by  a  con- 
structive conversion.    Thus,  if  land  was  directed  to 


be  sold,  and  the  produce  paid  to  A.,  or  money  was 
directed  to  be  invested  in  the  purchase  of  land  to  be 
conveyed  to  A.,  the  land  or  the  money,  though  really 
unconverted,  assumed,  in  contemplation  of  equity, 
that  character  which  it  was  destined  to  assume. in 
fact  (Fletcher  v.  Ashburner,  1  Bro.  C.  C.  497  ;  and 
see  5  Ves.  396).    The  beneficial  interest  in  the  land 
to  be  sold  became  the  personal  estate  of  A. ;  the 
beneficial  interest    in    the  money  to  be  invested 
became  the  real  estate  of  A. ;  and  while  the  legal 
subject  itself  continued  to  be  disposable  and  trans- 
missible according  to  its  intrinsic  quality;  the  usu- 
fruct followed  its  imputed  nature.    When  a  fund, 
whether  real  or  personal,  was  thus  impressed  with 
properties  not  its  own,  it  retained  that  equitable  im- 
pression till  some  act  was  -done  by  the  absolute 
beneficial  owner  to  restore  it  to  its  natural  condition. 
If,  before  the  actual  conversion,  A.,  being  the  only 
object  to  be  benefited  by  the  conversion,  and  being 
free   from  disability  elected  (without  stopping  to 
inquire  what  dealings  would  amount  to  an  election), 
to  take  the  property  as  he  found  it,  then  it  returned 
as  readily  to  its  primary  character.    This  doctrine 
flowed  from  the  general  principle  of  equity,  that 
whatever  ought  to  be  done  in  the  due  course  of  ex- 
ecuting a  trust  or  fulfilling  an  obligation  should  be 
considered,"  with  reference  to  the  rights  which  its 
execution  or  fulfilment  would  confer,  as  actually 
done.    If  we  consider  the  equitable  right  to  property 
as  the  substance,  and  the  legal  estate  as  merely  the 
shadow  which  attends  it  (for  such,  in  point  of  bene- 
ficial enjoyment,  is  the  relation  which  they  bear  to 
each  other),  it  will  be  obvious  that  the  doctrine  in 
question  was  calculated  to  produce  extensive  and  im- 
portant effects,  both  on  the  relative  amount  of  real 
and  personal  property,  and  on  the  relative  importance 
of  the  two  great  divisions  of  the  judicature.    Either 
species  of  property  might,  under  this  doctrine,  be 
taken,  with  ease  and  without  limit,  to  augment  the 
other,  and  be  thus  not  only  subjected  to  laws  entirely 
foreign  to  its  inherent  nature,  but  be  withdrawn 
from  the  ordinary  jurisdiction.    As  this  species  of 
conversion  was  purely  ideal,  it  sufficed  that  what  was 
directed  to 'be  done  was  legally  possible;  for  the 
mere  improbability,  or  even  moral  impossibility,  of 
actually  executing  the  direction  in  terms  (as  in  the 
instance  of  a  trust  to  invest  a  large  sum  in  the  pur- 
chase of  land  in  a  district  which  either  afforded  no 
chance  of  obtaining  a  single  acre,  or  of  which  the 
whole  value  was  far  exceeded  by  the  amount  of  the 
funds),  did  not  prevent  the  constructive  transmuta- 
tation.    If  the  direction  could  not  be  executed  in 
terms,  it  might  be  executed  ajprh ,  or,  in  other 
words,  with  the  nearest  practicable  approach  to  the 
intention.    With  respect  to  personal  estate  directed 
to  be  invested  in  land,  the  transmutation  was  so 
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complete,  that  the  husband  of  a  woman  destined  to 
take  the  immediate  inheritance  of  the  land  to  be  pur- 
chased was  entitled  in  equity  to  be  quasi  tenant  by 
the  curtesy  (Sweetapple  v.  Bindon,  2  Vern.  586; 
Lingen  v.  Sowray,  1  Peere  Wms.  172)  of  the  in- 
vested fund  (and  it  is  conceived,  that  in  the  converse 
case,  of  the  husband  being  the  taker,  dower  would 
now,  8  &  4  Will.  4,  c.  105,  s.  2,  attach),  and  a  money 
fund,  so  impressed  with  the  quality  of  realty,  was 
also  susceptible  of  an  entail,  and  was  not  till  lately 
(1  Vic  c.  26)  devisable  without  the  peculiar  cere- 
monies prescribed  for  the  devise  of  real  estate  (29 
Car.  2,  c.  8,  s.  5— by  real  estate  must  be  understood 
freehold).  By  this  process,  too,  it  should  seem  that 
money  in  England  might  be  rendered  in  effect  a  por- 
tion of  the  immovable  property  of  any  other  country 
in  which  the  investment  might  lawfully  be  made ; 
so  that,  for  instance,  by  means  of  a  trust  to  purchase 
land  in  Scotland,  the  rand  might  be  settled  as  a  pro- 
vision for  personal  maintenance  more  securely,  and 
entailed  more  strictly  than  the  law  of  England  would 
permit  fErsk.  Inst.  7,  9 ;  but  see  6  &  7  Will.  4, 
c  42).  Trusts  for  conversion,  attended  with  such 
convenient  results,  could  not  but  be  numerous  and 
extensive  among  a  commercial  people,  seeking  either 
to  distribute  or  to  perpetuate  their  wealth ;  and  if 
we  superadd  them  to  the  other  business  oT  the  Court 
of  Chancery,  we  shall  the  more  readily  understand 
how  the  jurisdiction  of  that  court,  in  matters  of  pro- 
perty, swelled  at  length  to  an  importance  which  ren- 
dered its  decrees  the  real  landmarks,  and  reduced 
the  ancient  tribunals  to  comparative  insignifi- 
cance." 

More  compendiously  the  doctrine  may  be  thus 
stated : — Where  a  person  takes  under  a  deed  or 
will,  property,  which  by  that  deed  or  will  is  directed 
to  be  converted,  he  takes  it  in  the  character  which 
the  instrument  has  impressed  upon  it.  Thus,  if 
lands  are  devised  in  trust  to  be  sold,  and  the  pro- 
duce laid  out  on  security  or  personal  estate  for  the 
benefit  of  A.  for  life,  with  remainder  to  B.  abso- 
lutely ;  upon  the  decease  of  B.  his  personal  repre- 
sentative would  be  entitled  to  the  produce  of  the 
land,  subject  to  the  prior  life  interest,  as  part  of  his 
personal  estate,  although  the  lands  *  should,  actually 
remain  unsold ;  while,  in  the  converse  case,  namely, 
of  money  being  directed  to  be  laid  out  in  land,  to  be 
settled  (say)  to  the  use  of  A.  for  life,  with  remainder 
to  B.  in  fee,  the  money,  though  not  laid  out,  would 
be  real  estate  of  B.,  and,  as  such,  would, -at  his 
decease,  devolve  to  his  heir  or  devisee  (Guidot  v. 
Guidot,  3  Atk.  254  ;  Fulteney  v.  Darlington,  1  Bro. 
C.  C.  224 ;  Fletcher  v.  Ashburner,  Id.  497;  At- 
torney-General v.  Holford,  1  Price,  426;  Simpson 
v.  Ashworth,  6  Beav.  412).  In  order,  however,  to 
change  the  property  the  direction  to  convert  must 


be'  absolute.  Thus,  if  a  discretion  is  lodged  in 
trustees  to  invest  money  in  land  or  personal  se- 
curity, there  will  be  no  conversion  in  law  until  there 
is  a  conversion  in  fact  (Van  v.  Barnett,  19  Ves.  102). 
And  probably  the  same  result  will  take  place  where 
the  sale  directed  is  to  be  with  the  approbation  or 
consent  of  a  third  party.  And  though  it  is  clear 
that  real  estate,  absolutely  directed  to  be  sold,  is 
transmissible,  from  the  prescribed  period  of  con- 
version, as  personal  estate,  yet  where  a  discretion  is 
vested  in  trustees  to  suspend  or  delay  the  conversion, 
it  may  be  a  question  whether  the  character  of  per- 
sonalty is,,  during  the  suspension,  impressed  on  the 
property;  to  exclude  any  such  question,  where  a 
clause  is  inserted  in  the  will  authorising  the  trustees 
to  delay  the  sale,  a  declaration  should,  says  Mr. 
Jarman,  not  doubting  its  full  efficacy,  be  added  (if 
such  be  the  intention)  that  the  estate  shall  be  abso- 
lutely impressed  with  the  qualities  of  personal  estate 
for  the  purposes  of  transmission,  at  the  period  when 
the  same  shall  become  saleable  or  convertible  under 
the  trusts  of  the  will  (11  Jarm.  Convey.  651,  note ; 
but  see  Briggs  v.  Chamberlain,  21  Law  Tim.  Rep. 
219,  mentioned  infra). 

Where  the  direction  to  sell  is  absolute,  the  devisee 
of  the  proceeds  may  bequeath  it  as  personalty, 
though  the  land  be  not  then  actually  sold,  which  is 
a  strong  proof  that  the  conversion  has  been  effectual 
(Stead  v.  Newdigate,  2  Meriv.  521 ;  Grievonson  v. 
Eirksopp,  2  Keen,  658).  The  reader  may  be  in- 
clined, perhaps,  to  ask  how  this  clear  conversion  can 
be  reconciled  with  the  practice  of  conveyancers  who 
in  such  oases  are  in  the  habit  of  treating  the  interest 
of  the  devisee,  whilst  the  estate  remains  unsold,  as 
both  real  and  personal  estate.  This,  we  reply,  is 
done  not  merely  as  an  excess  of  caution,  as  is  too 
customary  with  some  conveyancers,  but  to  meet  the 
case  of  the  devisee  having  elected  to  take  the  land  in 
its  unconverted  state,  and  which,  consequently,  is 
thenceforth  held  as  real  estate.  Such  an  election 
may  be  indicated  by  a  very  trifling  act  (but  see  Be 
Stewart,  16  Jur.  1068)  where  there  is  but  one 
devisee,  or  several  who  will  all  so  agree.  Indeed, 
where  there  is  any  incapacity  in  the  party,  or  one  of 
the  parties,  no  election  can  be  made ;  but  as  to  this 
we  may  remark,  that  the  ordinary  statement  that  a 
married  woman  cannot  elect  should  be  restricted  to 
the  case  of  a  devisee  not  taking  for  her  separate  use, 
for  where  the  property  is  limited  for  the  separate  use 
of  a  married  woman  she  is  &fbne  sole  with  respect  to 
it,  and  may  make  a  binding  election  (Carr  v.  Elliston, 
2  Bro.  C.  C.  56). 

It  may  be  added,  if  tliis  were  the  place,  that 
notwithstanding  the  doctrine  of  conversion  by  an 
absolute  direction  to  sell  is  said  to  be  a  clear  one,  it 
is  plainj  from  many  cases  in  which  it  is  collaterally 
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in  question,  no  such  conversion  is  considered  to  have 
taken  place  as  to  clearly  make  the  interest  of  the 
parties  entitled  one  in  personalty  simply.  This  is 
shown  in  the  cases  of  Fourdrin  v.  Gowdey  (3  Myl. 
and  Ee.  883) ;  Du  Hourmelin  v.  Sheldon  (1  Beav. 
79 ;  S.  C.  2  Jar.  69) ;  and.  Briggs  v.  Chamberlain 
(21  Law  Tim.  Bep.  218,  219),  in  which  latter  case, 
though  there  was  an  ^express  declaration  that  the 
power  of  suspending  the  sale  and  conversion  by  the 
will  directed  should  not,  in  regard  to  the  real  estate, 
prevent  it  from  being  impressed  with  the  character ' 
of  personal  estate  immediately  at  the  testator's 
decease,  V.  C.  Stuart  said :  "  The  real  estate  in  this 
instance  not  having  been  sold  at  the  time  the  security 
was  executed,  the  subject-matter  of  it  clearly  con- 
stituted an  interest  in  land."  But  we  postpone 
notice  of  this  part  of  the  subject  to  another  oc- 


Nbw  the  rule  that  an  absolute  direction  to  sell 
real  estate  is  a  conversion  so  as  to  render  the  estate 
transmissible  as  personalty  must  be  confined  to  the 
case  of  the  devisee's  interest  under  the  will,  and  not 
to  the  case  of  the  heir-at-law  and  next  of  kin  putting 
in  conflicting  claims  in  consequence  of  a  gift  in  the 
will  failing  to  take  effect.  In  fact,  the  difficulties, 
and  we  may  say  the  mistakes,  which  have  arisen  in 
applying  the  doctrine  of  conversion  have  arisen  from 
not  discriminating  between  the  cases  of  a  devisee 
living  to  be  entitled  to  his  gift,  a  contest  between  a 
residuary  legatee  and  the  heir  on  a' gift  failing,  and  a 
contest  between  the  representatives  of  the  heir  en- 
titled to  an  undisposed  of  interest.  A  conversion 
which,  as  regards  one  of  these  cases,  may  be  what  is 
called  "  out  and  out,"  may,  with  regard  to  another 
or  others  of  them,  be  partial  only ;  hence  the  necessity 
for  bearing  in  mind  the  circumstances  of  each  case, 
and  applying  them  to  the  proper  classes. 

Without  entering  into  the  subject  of  the  old  law 
respecting  residuary  legatees  taking  or  not  lapsed 
gifts  according  as  they  were  of  personal  or  of  real 
estate,  or  of  the  effect  of  the  New  Wills  Act,  which, 
giving  the  same  direction  to  real  estate  as  personal 
.estate  had  formerly,  and  has  now,  by  providing  that 
a  residuary  devisee  of  real  estate,  or  any  interest 
therein,  shall  include  lapsed  and  void  devises;  we 
may  observe  that  it  was  settled  that  the  circumstance 
that  the  produce  of  the  real  is  blended  with  the 
general  personal  estate  has  been  repeatedly  held  to 
form  a  ground  for  giving  to  the  residuary  legatee  of 
the  mixed  fund  any  sum  payable  out  of  the  produce 
of  the  realty,  the  devise  of  which  fails  by  reason 
either  of  the  decease  of  the  devisee  in  the  testator's 
lifetime,  or  the  illegality  of  the  purpose  to  which  it  is 
devoted — the  intention  being  uto  make  the  real 
estate  to  all  intents  and  purposes  personal "  (per  Sir 
B.  P.  Arden,  in  Kennell  v.  Abbott,  4  Yes.  802 ; 


Durour  v.  Motteux,  1  Sim.  and  Stu.  292,  note ; 
Green  v.  Jackson,  5  Buss.  55). 

We  now  arrive  at  the  main  object  of  this  article- 
namely,  the  consideration  of  the  case  of  Fitch  v. 
Weber  (6  Hare,  145 ;  S.  C.  12  Jur.  645;  17  Law 
Journ.  Chanc.  361).  The  doctrine  established 
prior  to  this  case,  and  of  which  it  is  so  good  an 
instance,  was  as  follows :  An  express  declaration  in 
a  will  that  the  monies  arising  from  the  sale  thereby 
directed  shall  be  deemed  personal  estate  will  not  en- 
title the  next  of  kin  to  the  displacement  of  the  heir- 
at-law,  since  the  declaration  will  be  construed  as 
intended  to  apply  only  to  persons  claiming  under 
the  will,  and  not  to  regulate  the  devolution  of  the 
property  aliunde  (Count.  Bristol  v.  Hungerford, 
2  Vera.  645;  as  to  the  case -of  Phillips  v.  Phillips, 
1  Myl.  and  Ee.  649,  where  a  contrary  construction 
prevailed,  see  Mr.  Jarman's  observations,  1  Wills, 
560 ;  11  Jann.  Convey,  221, 3rd  edit.).  In  Fitch  v. 
Weber  it  was  held  by  Sir  James  Wigram,  V.  C, 
that  proceeds  of  real  estates  devised  for  sale  becoming 
undisposed  of  by  reason  of  the  testatrix  omitting  to 
make  a  disposition  thereof  by  codicil,  which  she  had 
expressed  an  intention  to  do,  belonged  to  the  heir-at- 
law  of  tbe  testatrix,  notwithstanding  a  direction  in 
the  will  that  the  trustees  should  stand  possessed  of 
such  proceeds  as  a  fund  of  personal,  and  not  real 
estate,  and  that  for  such  purpose  such  proceeds,  or 
any  part  thereof,  should  not  in  any  event  lapse  or 
result  for  the  benefit  of  her  heir-at-law.  In  deliver- 
ing judgment  Sir  J.  Wigram  said : — 

44  As  the  testatrix  did  not  make  any  codicil  to  her 
will,  the  surplus  proceeds'of  her  real  estate  remain- 
ing, after  payment  of  the  legacies  given  by  the  will, 
are  of  course  left  undisposed  of.  Those. proceeds 
have  been  claimed,  on  the  one  hand  by  the  testatrix's 
heir-at-law,  and  on  the  other  by  her  next  of  kin ;  and 
the  question  is,  which  claim  is  to  prevail.  The  pro- 
perty to  which  the  question  relates  was  real  estate  at 
the  death  of  the  testatrix ;  and,  therefore,  the  onus  is 
upon  the  next  of  kin  to  show  a  devise  in  their  favour. 
Tnbrifl,  I  may  observe,  is  the  test  by  which,  in  cases  of 
the  highest  authority,  the  rival  claims  of  the  heir-at- 
law  and  next  of  kin  have  been  decided.  I  will  first 
consider  the;  case,  omitting  the  clause  which,  to  some 
extent  at  least,  excludes  the  heir,  and  then  consider 
the  effect  of  that  clause  upon  the  scope  of  the  will. 
In  considering  the  case,  omitting  the  clause  which 
excludes  the  heir,  I  will  first  consider  how  it  stands, 
omitting  the  direction  to  the  trustees  to  stand  pos- 
sessed of  the  property  4  as  a  fund  of  personal  ana  not 
real  estate.'  Upon  that  supposition  the  will  would 
stand  thus: — 4I  declare  that  my  said  trustees  or 
trustee  shall  stand  and  be  possessed  of  the  proceeds 
to  arise  from  the  sale  of  my  messuages,  lands,  tene- 
ments, and  hereditaments  upon  the  trusts  after  men- 
tioned .'  That  is,  therefore,  a  mere  conversion  with- 
out any  declaration  as  to  its  being  personal  estate. 
Now,  in  that  simple  case  the  authorities  are  too  clear 
for  it  to  be  necessary  to  cite  any.    The  will  may  aw? 
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does  determine  in  what  quality  the  property  shall  be 
taken  by  those  upon  whom  it  shall  devolve  ;  but  it 
is  silent  as  to  who  are  the  persons  to  take,  and  the 
original    right    of  the    heir-at-law    must  prevail. 
Omitting  the  cases  Countess  of  Bristol  v.  Hunger- 
ford  (2  Vera.  645;  3  P.  Wms.  194) ;   in  note  upon 
Rogers  v.  Rogers  (Free,  in  Chanc.  81 ;  1  Eq.  Abr. 
244,  pi.  44,  S.  C);  and  Phillips  v.  Phillips  (1  M. 
and  K.  649),  the  next  of  kin  have  no  reported  case 
which  supports  their  claims  upon  a  devise  by  impli- 
cation.    The  former  of  these  cases,  it  was  admitted, 
could  not  be  relied  on,  for  the  same  individuals  were 
there  both  heirs-at-law  and  next  of  kin,  and  the 
decree  declares  their  title  as  ( heir-at-law  and  repre- 
sentatives *  of  the  testator.    In  Phillips  v.  Phillips 
the  decision  turned  upon  the  direction  in  the  will 
that  the  surplus  proceeds  of  the  real  estate  should 
be  deemed  part  of  the  testator's  personal  estate. 
Jessopp  v.  Watson  (Id.  665),  decided  by  the  same 
learned  judge  who  decided  Phillips  v.  Phillips  and 
Amphlett  v.  Parke  (11  Sim.  275),  is  an  authority 
that,  in  (he  absence  of  the  direction  that  the  surplus 
proceeds  of  the  real  estate  should  be  deemed  personal 
estate,  those  proceeds  would  go  to  the  heir-at-law. 
The  next  question  then  is,  whether  the  direction  that 
the  real  estate  should  be  converted  into  personal,  as 
a  '  fund  of  personal  and  not  of  real  estate,'  whether 
those  additional  words  make  any  difference, — words 
which  are,  perhaps,  less  favourable  to  the  claim  of 
next  of  kin  than  if  the  testatrix  had  said  it  should 
be  part  of  her  personal  estate ;  but  I  do  not  mean  to 
rely  on  that  distinction.    In  Amphlett  v.  Parke,  and 
Phillips  v.  Phillips,  similar  expressions  occurred. 
Sir  J.  Leach  decided  both  cases  in  favour  of  the 
claim  of  the  next  of  kin.    The  former,  Amphlett  v. 
Parke,  was  reversed  on  appeal  by  Lord  Chancellor 
Brougham  :  the  latter  has  never  been  reviewed  on 
appeal.    But  Collins  v.  Wakeman  (2  Yes.  jun.  683) 
— notwithstanding  the  criticisms  at  the  bar-— is,  I 
think,  an  authority  against  the  effect  attributed  by 
Sir  J.  Leach  to  the  words  I  am  now  considering.    I 
think,  also,  it  is  impossible  to  read  the  judgments  of 
the  Lord  Chancellor  in  Cogan  v.  Stephens  (1  Beav. 
482,  n.) ;  and  in  Williams  v.  Williams  (M.  R.,  11th 
Dec.  1835 ;  5  Law  Journ.,  N.  S.,  Ch.  84),  without 
discovering  in  both  the  clear  expression  of  his  dis- 
approbation of  the  decision  in  Phillips  v.  Phillips. 
The  reasoning  of  Lord  Langdale,  in  Johnson  v. 
Woods  (2  Beav.  409),  precludes  the  supposition  that 
he  would  do  otherwise  than  dissent  from  the  decision 
in  Phillips  v.  Phillips.    In  Flint  v.  Warren  (14  Sim. 
554),  in  which  the  testator  also  directed  the  proceeds 
of  his  real  estate  to  be  deemed  part  of  his  personal 
estate,  the  Vice-chancellor  of  England  decided,  on 
further  directions  (28th  February,  1848),  that  the 
heir  was  entitled  to  the  surplus  proceeds  of  the  real 
estate.    Phillips  v.  Phillips  was  cited  before  him, 
but,  according  to  the  note  upon  the  brief  of  counsel 
in  that  case,  the  Vice-Chaneellor  said,  that  if  he 
decided  otherwise  than  in  favour  of  the  heir,  he 
should  be  doing  violence  to  a  settled  principle  of 
law.     In  Gordon  v.  Atkinson  (19th  July,  1847)  the 
same  expressions  occurred.    Phillips  v.  "Phillips  was 
cited,  but  the  Vice-Chancellor  Knight  Bruce  also 
decided  against  that  case.    And  if  the  expression  of 
my  opinion  could  add  anything  to  the  weight  of  these 


authorities,  I  would  ask  (the  question  being  whether 
the  will  contains  a  devise  by  implication  to  the  next 
of  kin)  how  is  it  possible  that  such  an  implication 
can  be  found  in  a  will,  every  disposition  in  which  is 
hostile  alike  to  the  next  of  kin,  and  to  the  heir-at- 
law.    With  respect  to  the  rest  of  the  cases  I  agree 
with  Mr  Wood,  that  they  may  be  safely  dealt  with, 
as  establishing  the  undisputed  proposition,  that  the 
court  must  give  effect  to  any  legal  devise  a  testator 
may  make,  and  as  material  only  so  far  as  they  may 
show  in  what  way  the  principle  has  been  applied  in 
cases  similar  to  that  before  tne  court.    The. decision 
in  this  case  must,  therefore,  in  my  opinion,  depend 
wholly  upon  the  effect  given  to  the  words,   'for 
which  purpose  I  declare  that  such  proceeds  or  part 
thereof  shall  not  in  any  event  lapse  or  result  for  the 
benefit  of  my  heir-at-law.1     The  will,  therefore, 
stands  thus—it  declares  that  the  trustee  or  trustees 
are  to  stand  possessed  of  the  proceeds  to  arise  from 
the  sale  of  the  hereditaments  as  a  fund  of  personal 
and  not  real  estate.    That  would  not  give  it  to  the 
next  of  kin.    The  will  then  proceeds,  'for  which 
purpose  I  declare  that  such  proceeds,  or  any  part 
thereof,  shall  not  in  any  event  lapse  or  result  tor  the 
benefit  of  my  heir-at-law.'     To  try  the  effect  of  this 
clause,  let  it  be  supposed  that  the  testatrix  had  made 
a  codicil,  disposing  of  the  whole  of  the  fund,  and  the 
devisee  afterwards  died  in  her  lifetime,  so  as  to 
make,  strictly  speaking,  a  lapse  or  resulting  trust 
for  the  heir-at-law.    Now,  I  admit,  that  at  the  close 
of  the  argument  I  was  under  impressions  favourable 
to  the  next  of  kin,  and  much  trouble  and  anxiety  it 
would  have  saved  me  to  have  retained  the  impres- 
sion I  then  had,  but  I  am  satisfied  that  I  should  be 
giving  an  undue  effect  to  the  words  in  question  if  I 
were  to  found  upon  them  ft  gift  by  implication  in 
favour  of  the  next  of  kin.    To  explain  my  view  of 
the  case,  I  set  out  by  assuming  that  the  previous 
words  of  the  will,  down  to  the  words  *  shall  be 
deemed  a  fund  of  personal  estate,1  do  not  express  an 
intention  in  favour  of  the  next  of  kin.    Tne  argu- 
ment, then,  of  the  next   of  kin    must  be,  that 
the  intention  to  exclude   the  heir  makes  the  pre- 
vious words  of  the  will  express  that  which  per  se 
they  do  not  express.    This  must  be  the  argument, 
for  nothing  can  be  more  clear  than  the  mere  inten- 
tion to  exclude  the  heir  will  be  void  and  inoperative 
unless  there  be  a  gift  to  some  one  else.    Now,  is  the 
meaning  thus  sought  to  be  infused  into  the  previous 
words  of  the  will  necessarily  implied  in  the  clause 
excluding  the  heir  ?    What,  in  the  first  place,  is  the 
purpose  for  which  the  testatrix  says  she  excludes 
theneir?    It  is  simply  that  the  real  estate  may  be 
made  a  fund  of  personal  estate.    But  that  purpose 
will  not,  per  se,  disinherit  the  heir,  except  for  the 
purposes  of  the  will ;  and  if  the  purposes  for  which 
the  heir-at-law  is  excluded  may  be  taken  as  the 
measure  of  the  intended  effect  of  the.  exclusion,  the 
clause  will  disinherit  the  heir  for  the  purpose  of  the 
will,  but  no  further.    Again,  suppose  the  testatrix  to 
have  added,  '  I  declare  that  such  proceeds,  or  any 
part  thereof,'  shall  not,  in  any  event,  lapse  or  result 
for  the  benefit  of  my  heir-at-law,  but  shall  fall  into 
the  residue  of  my  estate.1     Such  words  would,  I 
apprehend,  have  put  the  claim  of  the  next  of  kin  out 
of  the  question.    It  would  then  have  been  plain  that 
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the  purpose  of  the  testatrix  was  to  provide  that 
lapsed  legacies  should  fall  into  the  residue,  so  as-to 
give  the  whole  to  her  legatees  (particular  or  general), 
to  the  exclusion  of  the  heir,  out  not  to  prefer  the 
next  of  kin  to  the  heir  in  cases  not  affected  by  her 
testamentary  disposition;  in  other  words,  to  dis- 
inherit the  neir  for  the  purposes  of  the  will,  and  no 
further.    It  would  be  a  conversion  out  and  out  for 
the  purposes  of  the  will.    Is  it  necessary  to  carry  the 
effect  further?    This  point  was  put  by  Mr.  Walker 
in  the  strongest  possible  light  for  the  next  of  kin. 
He  urged,  that,  in  the  reported  cases,  the  testatrix, 
had  been  employed  only  in  what  he  calls  the  work  of 
testacy,  and  that  the  court  had  refused  to  infer 
therefrom  any  intention  applicable  to  the  case  of  in- 
testacy ;  whereas,  in  this  case,  the  work  upon  which 
the  testatrix  was  employed  was  intestacy ;  and  it  is 
not  to  be  denied  that  the  testatrix,  intending  only  to 
effect  a  limited,  object,  may  have  given  directions 
more  extensive  than  that  limited  purpose  required. 
But  in  answer  to  this,  it  must  be  remembered,  that 
what  I  am  called  upon  to  do  is  not  to  give  effect  to 
an  intention  expressed  in  the  will,  but  to  imply  an 
intention  not  expressed,  in  favour  of  parties  to  whom 
the  testatrix's  testamentary  dispositions  are  as  hostile 
as  the  clause  of  exclusion  is  to  the  fceir — parties 
whom  she  had  excluded  as  directly  as  she  had  ex- 
cluded the  heir.    How  can  I,  in  such  circumstances, 
infer  an  intention  in  favour  of  those  parties,  much 
less  say  that  such  intention  is  a  necessary  implica- 
tion ?    Admitting  the  intention  to  exclude  the  heir, 
is  not  the  intention  to  exclude  the  next  of  kin  equally 
clear?    Where,  then,  is  there  room  for  an  implica- 
tion in  favour  of  the  next  of  kin?    In  these  circum- 
stances, I  feel  myself  called  upon  to  follow  the  course 
of  decisions,  in  holding  that  the  testatrix  has  ex- 
pressed an  intention  to  exclude  the  heir  only  for  the 
purposes  of  her  will,  and  that  if  her  words  express 
more,  and  she  has  failed  to  say  who  shall  take  the 
surplus,  the  law  must  dispose  of  it.    The  heir-at-law 
is  excluded  in  one  part  of  the  will,  and  the  next  of 
kin  in  another  part.    As  the  law,  therefore,  must 
dispose  of  it  in  this  view  of  the  case,  I  give  full  effect 
to  every  word  in  the  will,  including  tne  words,  ( in 
any  event,1  in  their  application  to  cases  to  irhich,  I 
think,  the  testatrix  meant  to  apply  them,  and  I 
restrain,  the  application  of  the  words  only  in  a  case 
to  which  the  wul  does  not  apply ;  and  I  here  sup- 
pose the  testatrix  actually  to  nave  made  an  appoint- 
ment disentitling  the  next  of  kin.    She  has  not,  so 
far  as  she  has  gone,  expressed  an  intention  in  favour 
of  the  next  of  kin,  but  has  reserved  the  whole  for 
testamentary  disposition.    If,  by  her  will,  she  had 
disposed  of  it  in  favour  of  her  next  of  kin,  they 
would  have  taken  it  as  devisees,  and  would  not  have 
taken  it  except  in  that  way.    Now,  it  was  said  that, 
by  putting  this  construction  upon  the  will,  I  should, 
in  effect,  be  deciding,  that,  in  no  possible  case,  can 
the  next  of  kin  take  bv  implication.    I  do  not  decide 
any  such  case.    I  decide  only,  that  where  a  testatrix 
has  shown  an  intention  not  to  die  intestate,  which  she 
has  here,  and  has,  therefore,  shown  an  intention  by 
her  testamentary  disposition  hostile  to  the  next  of 
kin,  unless  by  beouest,  and  where  those  words  of 
exclusion  of  the  hen-  have  a  sensible  operation,  with- 
out applying  them  to  a  general  intestacy,  that  there 


is  no  necessary  implication  in  favour  of  the  next  of 
kin.  I  rely  more  tnan  all  upon  what  I  call  the  plain 
common  sense  of  the  case.  There  could  be  no  inten- 
tion in  favour  of  those  whom  the  will  excludes.  The 
heir  takes  not  by  intention,  but  by  the  absence  of 
intention.'1 
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(Continued  from  p.  229.) 
acts  of  bankruptcy  (continued). 

Admission  of  debt  by  trader — Deposition  that  has 
a  good  defence — Bond  with  sureties. — It  will  have  been 
seen  that  under  the  above  79th  sec.  (set  out  ante, 
T>.  229)  where  the  trader-debtor  appears,  he  may 
— 1,  admit  the  demand  of  the  creditor ;  2,  he  may 
make  a  deposition  that  he  has  a  good  defence; 
3,  upon  sucn  deposition  the  court  may  require  the 
trader-debtor  to  enter  into  a  bond  with  two  sureties 
to  pay  what  the  creditor  may  recover  in  any 
action.  We  will  notice  each  of  these  subjects, 
premising,  however,  that  sec.  80,  hereafter  stated, 
applies  to  the  case  of  a  defendant  (trader-debtor)  not 
appearing  to  the  summons,  or,  if  appearing,  refusing 
to  admit  the  creditor's  demand,  and  yet  not  making 
a  deposition  that  he  has  a  good  defence. 

Firstly:  Trader-debtor  summoned  admitting  the 
creditor's  demand.— It  has  been  seen  that  by  sec.  79 
of  the  act  if  the  trader-debtor,  on  appearance  to  the 
summons,  admit  the  creditor's  demand,  or  any  part 
thereof,  the  court — t.  e.,  the  commissioner — may 
reduce  such  admission  into  writing  in  the  form  con- 
tained in  schedule  I.  annexed  to  the  act  The 
following  is  the  form  of  admission  according  to 
schedule  I. : — 

The  Bankrupt  Law  Consolidation  Act,  1849. 
Admission  of  Debt  by  Trader-Debtor. 

Court  of  Bankruptcy,  BasinghaU-street,  London  (or 
at  ,  t»  the  county  of),        day  of 

A.D. 

Whereas  I,  the  undersigned  E.  F.,  of  , 

am  summoned  to  appear  before  this  honourable  court  for 
the  purpose  of  stating,  in  manner  prescribed  by  the 
44  Bankrupt  Law  Consolidation  Act,  1849,"  whether  or 
not  I  admit  the  demand  of  A.  B.,  of  (who 

claims  of  me,  the  said  E.  F.,  the  sum  of  [the  amount] 
for  a  debt),  or  any,  and  what  part  tiiereof;  or  whether 
I  verily  believe  that  I  have  a  good  defence  upon  the 
merits  to  the  said  demand,  or  to  any  and  what  part 
thereof;  be  it  known,  that  I,  the  said  E.  F.,  hereby 
confess  that  I  am  indebted  to  the  said  A.  B.  in  the  said 
sum  of  (or  in  part  of  the  said  sum  of 

that  w  to  say,  in  the  sum  of  ). 

(Signed)  E.  F. 

Stamp.^-The  above  admission,  as  well  as  that  given 
in  schedule  L.  of  an  admission  signed  out  of  court, 
must  be  on  a  2s.  6d.  stamp. 

Signature  and  attestation  to  admission.— The  above 
admission  being  given  in  or  before  the  court  is 
not  required  to  be  attested  by  any  one  on  behalf  of 
the  trader  debtor,  but  after  it  is  signed  by  the  trader- 
debtor  it  is  to  be  filed  in  the  court.    But  where  the 
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admission  is  signed  by  the  trader-debtor  out  of  court, 
then,  by  sec.  84  (hereafter  stated),  it  must  be  in  the 
form  contained  in  schedule  L.  to  the  act,  and  there 
must  be  an  attorney  of  one  of  the  superior  courts 
expressly  named  by  him,  and  attending  at  his 
request,  to  inform  him  of  the  effect  of  the  admission 
before  signing  same,  and  such  attorney  must  sub- 
scribe his  name  as  a  witness  to  the  due  execution 
thereof,  and  in  the  attestation  declare  himself  to  be 
attorney  for  such  trader-debtor,  and  state  therein 
that  he  subscribes  as  such  attorney.  The  effect  of 
the  admission  is,  if  the  trader-debtor'  do  not  within 
seven  days  after  the  filing  of  the  admission  pay  or 
tender  to  the  creditor  the  amount  of  the  demand,  or 
secure  or  compound  for  the  same  to  the  satisfaction 
of  the  creditor,  that  the  trader-debtor  will  be  deemed, 
on  the  eighth  day  after  the  filing  of  the  admission,  to 
have  committed  an  act  of  bankruptcy  (sec.  81,  stated 
post). 

Admission  of  part  of  demand. — The  admission  may 
be  confined  to  part  of  the  creditor's  demand,  and  then 
the  trader-debtor  must  within  the  seven  days  pay, 
secure,  of  compound  for  the  part  admitted,  and  also 
depose  to  a  good  defence  to  tne  residue,  and  within 
seven  days  after  personal  service  of  the  summons,  or 
an  enlargement  of  the  time,  pay,  secure,  or  com- 
pound for  such  residue,  or.  enter  into  a  bond  with 
two  sureties  to  pay  what  shall  be  recovered  (sec.  82, 
stated  post). 

Refusal  to  admit,  what. — Sec.  83  (stated  post)  pro- 
vides that  neglect  to  sign  the  admission,  whatever 
excuse  may  be  made,  shall  be  deemed  to  be  a  refusal 
to  sign. 

Enlarging  time.  — By  sec.  83,  the  court,  upon 
reasonable  cause  shown  (which  by  rule  81  must  ap- 
pear on  affidavit)  may  enlarge  the  time  for  such 
trader-debtor  stating  whether  or  not  he  admits  such 
demand,  or  any  part  thereof,  and  for  entering  into 
such  bond. 

Secondly :  The  summoned  trader-aeotor  may  make  a 
deposition  that  he  has  a  good  defence. — By  the  79th 
sec.  of  the  act  the  trader-debtor  may,  upon  appear- 
ing to  the  summons,  make  a  deposition  on  oath,  in 
writing  under  his  hand,  to  be  filed  in  the  court  in  the 
form  contained  in  schedule  J.  annexed  to  die  act, 
that  he  believes  he  has  a  good  defence  upon  the 
merits  to  such  demand,  or  to  some,  and  what  part 
thereof,  which,  if  required  by  the  court,  is  to  be  fol- 
lowed by  a  bond.  The  following  is  the  form  given 
in  schedule  J.  of  a  deposition  of  a  good  defence  to 
the  whole  or  part  of  the  creditor's  demand : — 

The  Bankrupt  Law  Consolidation  Act,  1849. 

Deposition  by  Trader-Debtor  that  he  has  good  Answer 
to  Creditor's  demand,  or  some  part  thereof. 

Court  of  Bankruptcy,  BasinghaU-street,  London  {or 
at  ,  in  the  county  of  ),  day 

of  ,A.D. 

E.  F.,  being  sworn  on  the  day  and  year,  and  at  the 
place  aforesaid,  upon  his  oath  saith,  that  he  verily 
believes  he  has  a  good  defence  upon  the  merits  to  the 
demand  (or  to  part  of  the  demand)  hereinafter  men- 
tioned of  A.  B.,  of  ,  who  claims  of  the  said 
E.  F.  the  sum  of  ,for  a  debt  alleged  to  be  due 
and  owing  from  the  said  E.  F.  to  the  said  A.  B.,  as 


stated  ih  the  affidavit  of  the  said  A.  B.  filed  in  this 
honourable  court,  and  bearing  date  the  day 

of 
Sworn  before  me,  J.  K.%  Commissioner. 

(Signed)  E.  F. 

This  deposition  must  be  on  a  2s.  6d.  stamp,  and  be 
filed  in  the  court. 

Thirdly :  Bond  after  deposition  oy  trader-debtor  that 
he  has  a  aood  defence. — Tne  court*— i.  e.,  the  commis- 
sioner— has  a  discretionary  power  to  call  on  the 
trader-debtor  signing  such  a  deposition  as  to  a  de- 
fence on  the  merits  to  give  a  bono: ;  it  is  not  •compul- 
sory on  the  commissioner  to  direct  a  bond  to  be 
given  (exp.  Sheward,  3  De  Gex  and  Sm.  609 ;  S.  C. 
14  Jur.  190).  TJie  bond  is  to  be  in  the  fbrm  given 
in  schedule  K.  to  the  act,  and  is  to  be  in  such  sum, 
and  with  such  two  sufficient  sureties  as  the  court 
shall  approve,  for  paying  such  sum  or  sums  as  shall 
be  recovered,  together  with  such  costs  as  shall  be 
given  in  any  action  which  shall  have  been  or  shall  be 
brought  for  the  recovery  of  the  creditor's  demand, 
or  ofany  part  thereof  in  respect  of  which  the  deposi- 
tion of  a  good  defence  shall  be  made.  The  following 
is  the  form  of  such  bond : — 

Form  of  Bond  to  pay  disputed  Demand. 

Know  all  men  by  these  presents,  that  we,  A.  B., 
C.  D.,  and  E.  F.,  are  jointly  and  severally  held  and 
firmly  bound  to  E.  F.  in  the  sum  of  of 

lawful  money  of  Great  Britain,  to  be  paid  to  him,  his 
executors,  administrators,  or  assigns,  for  which  pay- 
ment well  and  truly  to  be  made  we  jointly  and  severally 
bind  ourselves,  our  heirs,  executors,  and  administrators. 

Dated  this  day  of  in  the  year  of 

our  Lord  185 

(l.8.} 

iL.S.1 
L.8.) 

Whereas  the  said  A.  B.,  after  heing  duly  summoned 
to  appear  in  her  Majesty's  Court  of  Bankruptcy,  for 
the  purpose  of  stating  whether  or  not  he  admits  a 
certain  demand  of  the  said  E.  F.,  amounting  to  the 
sum  of  ,  or  any  and  what  part  thereof,  or 

whether  he  verily  believes  that  he  hath  a  good  defence 
upon  the  merits  to  the  said  demand,  or  to  any  and  what 
part  thereof,  hath  deposed  upon  oath  [or  affirmation,  as 
the  case  may  be],  that  he  verily  believes  that  he  the  said 
A.  B.  hath  a  good  defence  upon  the  merits  to  the  said 
demand  [or  to  ,  part  of  the  said  demand] : 

and  whereas  an  action  of  debt  [or  as  the  case  may  be],. 
wherein  the  said  E.  F.  is  plaintiff,  ar\d  the  said  A.  B. 
is  defendant,  is  now  depending  in  [name  of  court  in 
which  the  action  is  depending],  for  the  recovery  of  the 
said  demand  [or  last  mentioned  sum,  as  the  case  may 
be].  Now,  therefore,  the  condition  of  this  obligation  w 
such  that  if  the  said  A.  B.  shall  on  demand  weU  and 
truly  pay  to  the  said  E.  F.,  or  his  attorney  or  agent, 
such  sum  as  shall  be  recovered  by,  together  with  such 
costs  as  shall  be  given  to,  the  said  E.  F.  in  such  action, 
this  obligation  shall  be  void  and  of  no  effect,  but  other- 
wise shall  be  and  remain  in  full  force  and  virtue  [or,  if 
an  action  has  not  been  already  brought,  insert  instead 
of  the  paragraph  following  these  words]:  Now, 
therefore,  the  condition  of  this  obligation  is  such  that  if 
the  said  A.  B.  shall  on  demand  weU  and  truly  pay,  or 
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cause  to  be  paid  to  the  mid  E.  F.,  his  attorney  or 
agent,  such  sum  or  sums  as  shall  be  recovered  by, 
together  with  such  costs  as  shall  be  given  to,  the  said 
E.  F.  in  any  action  which  shall  hereafter  be  brought 
for  the  recovery  of  the  said  demand  [or  last  mentioned 
sum,  as  the  case  may  require],  this  obligation  shall  be 
void  and  of  no  effect,  but  otherwise  shall  be  and  remain 
in  full  force  and  virtue. 

Notice  of  bond  and  sureties. — By  rules  82  and  88 
(stated  ^ost}  notice  is  to  be  given  of  the  trader- 
debtor's  intention  to  enter  into  a  bond,  which  is  to  be 
accompanied  by  a  copy  of  the  affidavit  of  the  sureties 
as  to  their  sufficiency.  These  and  other  provisions 
as  to  the  bond  and  sureties  will  be  stated  in  noticing 
the  provisions  of  section  80  of  the  Consolidation 
Act,  1849. 

Discharge  by  giving  bond. — The  defendant  or  party 
summoned  wfll  be  entitled  to  his  discharge  under 
rule  79,  if  he  u  shall  appear  at  the  time  appointed  in 
that  behalf,  or  at  any  enlargement  or  adjournment 
thereof,  and  shall  refuse  to  admit  such  demand,  but 
shall,  as  to  the  whole  of  the  said  demand,  or  part  of 
it,  make  a  deposition,  as  required  by  the  said  act, 
that  he  believes  he  has  a  good  defence  on  the  merits 
to  the  same,  or  some  part  thereof,  and,  if  ordered  by 
the  court  so  to  do,  but  not  otherwise,  enter  into  such 
bond  according  to  the  form  contained  in  schedule  K., 
in  such  sum,  and  with  such  two  sufficient  sureties, 
and  within  such  time  as  the  court  shall  approve  of 
and  direct,  the  defendant  shall  be  entitled  to  his  dis- 
charge from  the  summons,  and  a  memorandum  of 
such  discharge  shall  be  endorsed  on  the  summons." 

Consequence  of  refusal  to  admit  demand  and  give 
required  bond. — By  sec.  80,  if  the  trader-debtor,  on 
appearing  to.  the  summons,  refuse  to  admit  the 
creditor's  demand,  and  do  not  make  a  deposition  that 
he  has  a  good  defence,  and,  if  so  directed,  enter  into 
a  bond  with  sureties,  he  will,  if  he  do  not  within 
seven  days  after  personal  service  of  the  summons, 
pay,  secure,  or  compound  for  the  demand,  or  enter 
into  a  bond  with  sureties  to  pay  what  shall  be  re- 
covered, he  will  be  deemed  to  have  committed  an 
act  of  bankruptcy  on  the  eighth  day  after  the  service 
of  the  summons,  if  a  petition  for  adjudication  be  pre- 
sented within  two  months  from  the  filing  of  the  cre- 
ditor's affidavit  of  debt.  The  following  is  the  enact- 
ment at  length : — 

Trader  not  attending  summons,  or  refusing  to  admit 
the  demand,  j*c.,  and  not  paying  or  compounding  within 
a  certain  time,  or  giving  bond  for  payment  of  the  same 
if  recovered  in  an  action,  frc,  with  costs,  to  be  an  act  of 
bankruptcy.— By  sec.  80  of  the  Consolidation  Act, 
1849^  it  is  enacted,  that  if  any  such  trader  so  sum- 
moned as  Aforesaid  shall  not  come  before  the  court  at 
the  time  appointed  (having  no  lawful  impediment 
made  known  to  and  proved  to  the  satisfaction  of  the 
court,  and  allowed),  or  if  any  such  trader,  upon  his 
appearance  to  such  summons,  or  at  any  enlargement 
or  adjournment  thereof,  shall  refuse  to  admit  such 
demand,  and  shall  not  make  a  deposition  in  the  form 
aforesaid,  that  he  believes  he  has  a  good  defence 
upon  the  merits  to  such  demand,  or  some  part 
ihereof,  and  (if  required  by  the  court  so  to  do)  enter 
into  such  bond  as  last  aforesaid,  then  and  in  either  of 
the  said  cases,  if  such  creditor  shall  not,  within  seven 


days  after  personal  Bervice  of  such  summons,  or 
within  such  enlarged  time  as  may  be  granted  to  .him 
in  that  behalf,  pay,  secure,' or  compound  for  such 
demand  to  the  satisfaction  of  such  creditor,  or  enter 
into  a  bond  in  such  sum  and  .with  two  sufficient 
sureties  as  such  court  shall  approve  of,  to  pay  such 
sum  as  shall  be  recovered  in  any  action  which  shall 
have  been  brought,  or  shall  thereafter  be  brought, 
for  the  recovery  of  the  same,  together  with  such 
costs  as  shall  be  given  in  such  action,  as  the  case  may 
be,  every  such  trader  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  on  the  eighth  day  after 
service  of  such  summons,  provided  a  petition  for  ad- 
judication of  bankruptcy  shall  be  filed  against  such 
trader  within  two  months  from  the  filing  of  such 
affidavit. 

Bond  not  imperatively  required. — It  will  be  seen 
that  the  above  80th  sec.  speaks  of  the  debtor  entering 
into  a  bond  "  if  required  by  the  court  so  to  do,"  and 
it  may  be  added  that  rule  79  expressly  says :  "  and 
if  ordered  by  the  court  so  to  do,  but  not  otherwise, 
enter  into  such  bond,"  &c.  So  that  it  is  quite  clear 
that  the  court — i.  e.,  the  commissioner — has  a  dis- 
cretionary power  to  call  for  the  bond  or  not,  if  a 
defence  on  the  merits  is  sworn  to  (exp.  She  ward, 
14  Jur.  190 ;  3  De  Gex  and  Sm.  809).  In  a  case 
where  the  greater  part  of  the  demand  of  the  creditor 
was  paid  into  court,  in  the  action  brought  by  the 
creditor  the  commissioner  refused  to  order  the  debtor 
to  enter  into  a  bond  (Anon.  1  Fonbl.  25). 

Debtor  failing  to  appear. — If  the  debtor  does  not 
appear  at  the  time  ana  place  mentioned  in  the  sum- 
mons, and  does  not  within  seven  days  after  personal 
service  of  the  summons,  or  any  enlarged  time,  payf 
secure,  or  compound  for  the  creditor's  demand,  or 
enter  into  a  bond  with  two  sureties  to  be  approved  by 
the  court,  he  will  on  the  eighth  day  after  the  service 
of  the  summons  be  'deemed  to  have  committed  an 
act  of  bankruptcy ;  but  in  order  that  it  may  be  taken 
advantage  or,  a  petition  for  adjudication  must  be 
presented  within  two  calendar  months  from  the 
filing  of  the  affidavit  of  debt.  It  will  thus  be  seen 
that  it  is  not  merely  the  failure  to'  appear  to  the 
summons  which  constitutes  the  act  of  bankruptcy, 
but  it  is  that,  coupled  with  the  neglect  to  pay,  Secure, 
or  compound,  or  give  a  bond  with  sureties  within 
seven  days  after  the  neglect  to  appear. 

Appearance  to  summons,  with  refusal  to  admit 
demand,  not  making  a  deposition  of  a  good  defence. — 
The  debtor  may  appear  at  the  time  and  place  men- 
tioned in  the  summons,  but  may  then  refuse  or 
neglect  to  admit  the  creditor's  demand,  and  to  depose 
to  a  good  defence  upon  $e  merits  to  the  demand,  or 
some  part  thereof,  and  to  enter,  if  so  required  by  the 
commissioner,  into  a  bond  with  sureties ;  in  case  of  a 
refusal  or  neglect  to  admit  or  depose  to  a  defence,  the 
debtor,  if  he  do  not  within  seven  days  after  the  per- 
sonal service  of  the  summons,  or  any  enlarged  tune, 
pay,  secure,  or  compound  for  the  demand,  or  enter 
into  a  bond  with  approved  sureties,  will,  on  the 
eighth  day  after  the  service  of  the  summons,  be 
deemed  to  have  committed  an  act  of  bankruptcy, 
which  must,  however,  be  followed  by  a  petition  for 
adjudication  within  two  months  from  the  filing  of  the 
affidavit  of  debt  By  sec.  83,  the  refusal  of  the  debtor 
to  sign  an  admission  is  to  be  deemed  a  refusal  to 
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admit  the  creditor's  demand.  Sec.  82,  hereafter 
noticed,  provides  for  the  case  of  an  admission  of  part 
only  of  the  creditor's  demand.  The  debtor  may 
apply  to  enlarge  the  time  for  his  stating  whether  or 
not  he  admits  the  creditor's  demand,  and,  by  rule  81, 
this  application  must  be  supported  by  affidavit. 

Approval  of  bond.— The  approval  of  the  bond  by 
the  commissioner  must  be  given  within  either  the 
original  seven  days  mentioned  in  the  80th  sec,  or 
within  the  enlarged  time  granted  to  the  debtor  (exp. 
Gooddy,  1  Mont.  .D.  and  De  Gex,  677).  The  ap- 
proval once  given  cannot  be  revoked  by  the  com- 
missioner (exp.  Neale,  2  Id.  620). 
.  Entering  into  a  bond  with  sureties. — It  has  been  seen 
that  by  sec.  80  a  defendant  appearing  to  the  summons 
may,  if  so  required  by  the  commissioner,  enter  into  a 
bond  with  two  sureties  to  pay  such  sums  as  the  cre- 
ditor shall  recover  in  any  action,  together  with  costs. 
According  to  the  literal  reading  of  the  section  (and 
see  sec.  79)  this  bond  must  be  given  at  the  time  of 
the  appearance  on  the  summons,  and  should  within 
seven  days  after  the  service  of  the  summons,  or  an 
enlarged  time,  be  followed  by  payment,  securing  or 
compounding,  or  entering  into  another  bond  with 
two  sureties,  to  pp/  what  shall  be  recovered ;  but,  of 
course,  the  real  meaning  is  not  so,  as  after  a  bond 
is  given  it  remains  for  the  creditor  to  proceed  at  law, 
and  no  act  of  bankruptcy  can  arise  out  of  the  sum- 
moning. 

Application  to  enlarge  time  for  entering  into  bond.— 
By  rule  81,  "  every  application  to  enlarge  the  time 
for  calling  on  the  defendant  to  state  whether  or  not 
he  admits  the  demand,  or  any  part  thereof,  or  for 
entering  into  a  bond  with  sureties,  shall  be  supported 
by  affidavit." 

Notice  to  be  given  of  defendant's  intention  to  enter 
into  bond.— By  rule  82,  "  before  any  defendant  shall 
be  allowed  to  enter  into  a  bond  with  sureties,  ac- 
cording to  the  provisions  of  the  said  act,  he  shall  give 
to  the  plaintiff  or  his  attorney  two  clear  days'  notice 
m  writing,  signed  by  the  defendant  or  his  attorney, 
of  the  defendant's  intention  to  proceed." 

Notice  of  sureties  to  be  accompanied  with  copy  affi- 
davit of  sufficiency.— By  rule  83,  "such  notice  of 
sureties  shall  be  accompanied  with  a  true  copy  of 
their  affidavit  of  sufficiency,  which  affidavit  shall  be 
in  the  following  form,  viz. : — 

"Form  of  Affidavit  of  Sufficiency. 

"In  the  Court  of  Bankruptcy,  London,  or  in  the 
Court  of  Bankruptcy  for  the  district. 

44  Between  and 

"A.B.,of  ,  in  the  ,  £c.,  and 

C.  D.,  of  ,  jr.  [adding  their  place  of  resi- 

dence and  description  respectively],  severally  make 
oath  and  say :  and  first  the  said  A.B.,for  himself  saith, 
that  he  is  one  of  the  proposed  sureties  for  the  above- 
named  defendant,  and  that  he  the  said  A.  B.  resides 
at  aforesaid,  and  that  he  is  worth  property 

to  the  amount  of  over  and  above  what  will 

pay  and  satisfy  all  his  just  debts  and  incumbrances; 
that  he  is  not  surety  in  any  manner  for  the  above- 
named  defendant  or  any  other  person,  except  on  the 
present  occasion  (or  if  he  is  surety  on  any  other 
occasion  substitute  for  the  words  in  italics  the  follow- 
ing) :  44  and  every  other  sum  for  which  he  is  now 


surety;"  that  his  the  said  A.  B.U  property  to  (he 
amount  aforesaid  consists  of  [here  specify  the  nature 
and  value  of  the  property,  jrcording  to  the  circum- 
stances of  the  case,  as  follows]  stock  in  trade  of  his 
business  of  a  ,  carried  on  by  him  at  , 

of  (he  value  of  ,  of  good  book  debts  owing  to  him 

to  the  amount  of  ,furniture  in  his  house  at 

,  of  the  value  of  ,  of  a  freehold  or 

leasehold  farm  of  the  value  of  ,  situate  at  , 

occupied  by  [or  of  other  property,  par- 

ticularising each  description  of  property,  with  the 
value  thereof].  And  the  said  A.  £  further  saith,  that 
for  the  last  six  months  he  has  resided  at 
aforesaid  [or  if  he  has  resided  at  several  places,  then 
say  at  the  following  places,  particularising  them]. 
And  the  above-named  deponent  C.  D.f  for  himself  saith, 
that  [here  pursue  the  same  form  as  with  respect  to 
the  former  surety]." 

Householder. — A  surety  for  a  trader-debtor  sum- 
moned under  the  act  should  be  a  householder, 
though  the  above  form  does  not  require  him  to  state 
that  fact.  So  held  where  the  plaintiff  (the  creditor) 
produced  an  affidavit  stating  that  one  of  the  proposed 
sureties  was  not  a  householder  (Be  Gledhill,  23  Law 
Tim.  Bep.  824). 

Sureties  to  justify  in  what  amount. — By  rule  84, 
44  the  amount  of  property  so  sworn  to  shall  be  at  least 
equal  to  the  sum  demanded,  or  the  portion  thereof 
for  which  the  bond  is  ordered  to  be  given  (fractional 
parts  of  a  pound  excepted),  and  one-fourth  more." 

Liberty  to  except  to  sureties. — And  by  rule  85, 44  the 
plaintiff  shall  be  at  liberty,  within  four  days  after 
service  of  notice  of  sureties,  to  except  to  the  proposed 
sureties,  or  either  of  them,  by  delivering  a  written 
notice  to  the  defendant  or  his  attorney,  to  the  effect 
generally  that  he  excepts  to  such  surety  or  sureties 
(as  the  case  may  be),  and  a  copy  of  such  notice  shall 
be  served  on  the  registrar  of  tne  court  in  which  such 
exception  is  to  be  heard,  two  days  at  least  before  the 
day  of  hearing."  / 

Attendance  in  court  to  justify,  and  opposition  thereto. 
— By  rule  86,  "  two  days  titer  service  of  such  notice 
of  exception  the  defendant  or  his  attorney  shall 
attend  before  the  commissioner  of  the  day  in  London, 
at  three  o'clock  in  the  afternoon,  or,  if  in  the  country, 
at  such  time  as  the  court  shall  appoint,  with  the  bond 
duly  stamped,  and  with  an  affidavit  by  the  sub- 
scribing witness  of  the  execution  of  such  bond ;  and 
the  plaintiff  or  his  attorney  shall  be  at  liberty  to 
oppose  the  sureties,  or  either  of  them,  upon  affidavit 
or  on  the  ground  of  any  defect  appearing  on  the  face 
of  the  proceedings."  The  stamp  required  is  five 
shillings. 

Where  no  notice  of  exception,  course  of  proceedings. 
—By  rule  88,  "where  no  notice  of  exception  is 
served,  the  -defendant  or  his  attorney  shall  attend 
before  the  commissioners  of  the  day  on  the  sixth  day 
after  service  of  notice  of  sureties,  at  eleven  o'clock  in 
the  forenoon  in  London,  or,  if  in  the  country,  at  the 
hour  appointed  by  the  court,  with  the  bond  and 
affidavit  of  execution  aforesaid,  and  also  with  an 
affidavit  of  service  of  notice  of  sureties,  and  an  office 
copy  of  the  affidavit  of  sufficiency." 

Penalty  of  bond  and  form  of.— By  rule  87,  "  The 
bond  shall  in  all  cases  be  taken  in  a  penal  sum  to 
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the  amount  of  double  the  sum  demanded,  or  the  part 
thereof,  in  respect  of  which  the  bond  is  to  be  given, 
up  to  the  sum  of  £1,000;  and,  beyond  £1,000,  in 
the  sum  of  £1,000  beyond  the  sum  demanded." 

The  condition  of  the  bond  is  to  be  according  to  the 
form  contained  in  schedule  K.  to  the  said  act,  which 
form  has  been  before  set  out  (see  ante,  p.  246). 
That  schedule  is  headed  in  the  act,  u  Form  of  Bond 
to  pay  admitted  Demand,"  but,  as  appears  by  the 
condition  to  the  bond,  it  should  be,  u  Form  of  Bond 
to  pay  disputed  Demand." 

Trader  signing  admission  of  the  whole  of  demand,  and 
not  paying,  securing,  or  compounding.— -By  sec.  81  of 
the  Consolidation  Act,  1849,  if  the  summoned  trader, 
upon  appearance,  signs  and  files  an  admission  of  the 
whole  demand,  he  must,  within  seven  days  thereafter, 
pay  or  tender  to  the  creditor  his  demand,  or  secure 
or  compound  for  the  same  to  the  satisfaction  of  the 
creditor  within  seven  days,  otherwise  he  will  be 
deemed  to  have  committed  an  act  of  bankruptcy. 
Sec.  82,  as  will  presently  be  seen,  provides  for  the 
case  of  an  admission  by  the  trader  of  part  only  of  the 
creditor's  demand.  The  following  is  the  language  of 
sec.  81,  namely—14  That  if  any  such  trader  so  sum- 
moned as  aforesaid  shall,  upon  his  appearance,  sign 
and  file  an  admission  of  such  demand  m  form  afore- 
said, and  shall  not,  within  seven  days  next  after  the 
filing  of  such  admission,  pay  or  tender,  and  offer  to 
pay  to  such  creditor  the  amount  of  such  demand,  or 
secure  or  compound  for  the  same  to  the  satisfaction 
of  the  creditor,  every  such  trader  shall  be  deemed  to 
have  committed  an  act  of  bankruptcy  on  the  eighth 
day  after  the  filing  of  such  admission,  provided  a 
petition  for  adjudication  of  bankruptcy  shall  be  filed 
against  such  trader  within  two  months  from  the  filing 
of  such  affidavit." 

Form  of  admission. — The  form  of  the  admission 
under  the  above  sec.  will  be  the  same  as  that  given  in 
schedule  I.,  and  referred  to  in  sec.  79  (ante,  p.  229). 
As  will  presently  be  seen,  the  admission  may,  by 
sec.  84,  be  signed  out  of  court,  and  will  be  as  effectual 
if  attested  by  an  attorney  for  the  trader.  The  form 
of  such  admission  out  or  court  is  given  in  schedule 
L.  to  the  Consolidation  Act,  1849,  and  will  be  found 
infra. 

How .  to  prevent  admission  of  whole  demand  from 
beina  an  act  of  bankruptcy. — After  the  summoned 
.  trader  has  signed,  either  in  court  or  out  of  court,  an 
admission  of  the  whole  of  the  creditor's  demand,  he 
may  prevent  such  admission  from  operating  as  an  act 
of  bankruptcy  by — 1,  paying;  or,  2,  tendering  and 
offering  to  pay  the  creditor  his  demand;  or,  8, 
securing  or  compounding  for  the  demand  to  the 
satisfaction  of  the  creditor.  These  acts,  however, 
must  be  done  within  seven  days  after  the  filing  of 
the  admission,  otherwise  the  trader  will,  on  the 
eighth  day  after  the  filing  of  the  admission,  be 
deemed  to  have  committed  an  act  of  bankruptcy, 
upon  which,  however,  a  petition  for  adjudication 
must  be  filed  within  a  period  of  two  months, 
reckoned  from  the  filing  of  the  creditor's  affidavit 
of  debt. 

Trader  admitting  part  only  of  demand. — We  have 
already  noticed  the  case  of  the  summoned  trader 
admitting  the  whole  of  the  creditor's  demand,  and  we 
have  now  to  notice  the  case  of  a  trader  admitting 


part  only  of  the  creditor's  demand.  This  is  provided 
for  by  sec.  82,  which  in  effect  enacts,  that  if.  the 
summoned  debtor  sign  an  admission  for  part  only  of 
the  demand,  he  must,  as  to  the  part  not  so  admitted 
1,  depose  to  a  good  defence ;  and  2,  if  required  by 
the  commissioner,  enter  into  a  bond  with  sureties  to 

Say  what  the  creditor  shall  recover.  If  the  trader 
oes  neither  of  -these,  and  does  not,  as  to  the  part 
admitted,  within  seven  days  after  the  admission — 
1,  pay ;  or,  2,  tender  and  offer  to  pay  the  admitted 
part ;  or,  8,  secure  or  compound  for  the  same,  and 
does  not,  as  to  the  part  not  admitted,  within  seven 
days  after,  service  or  the  summons — 1,  nay,  secure, 
or  compound  for  the  same  ;  or,  2,  enter  into  a  bond 
with  sureties  to  pay  what  the  creditor  shall  recover, 
with  costs,  he  will  be  deemed  to  have  committed  an 
act  of  bankruptcy  on  the  eighth  day  after  the  service 
of  the  summons.  The  following  are  the  provisions  of 
sec.  82 :  That  if  any  such  trader  so  summoned  as 
aforesaid  shall,  upon  his  appearance,  sign  an  admis- 
sion for  part  only  of  such  demand  in  the  form  afore- 
said, and  shall  not  make  a  deposition  in  the  form 
aforesaid,-  that  he  believes  he  nas  a  good  defence 
upon  the  merits  to  the  residue  of  such  demand,  and 
(if  required  by  the  court  so  to  do)  enter  into  such 
bond  as  aforesaid,  to  pay  such  sum  or  sums  as  shall 
be  recovered,  together  with  such  costs  as  shall  be 
given  in  any  such  action  as  aforesaid  for  the  recovery 
of  such  residue,  then  and  in  such  case,  if  such  trader, 
as  to  the  sum  so  admitted,  shall  not  within  seven 
days  next  after  the  filing  of  such  admission,  pay  or 
tender,  and  offer  to  pay,  to  such  creditor  the  sum  so 
admitted,  or  secure  or  compound  for  the  same  to  the 
satisfaction  of  the  creditor,  and  as  to  the  residue  of 
such  demand  shall  not,  within  seven  days  after  per- 
sonal service  of  such  summons,  or  within  such 
enlarged  time  as  may  be  granted  to  him  in  that 
behalf;  pay,  secure,  or  compound  for  the  same  to 
the  satisfaction  of  such  creditor,  or  enter  into  a  bond, 
in  such  sum,  and  with  two  sufficient  sureties  as  the 
court  shall  [approve  of,  to  pay  such  sum  as  shall  be 
recovered  in  any  action  which  shall  have  been 
brought,  or  shall  thereafter  be  brought  for  the 
recovery  of  the  same,  together  with  such  costs  as 
shall  be  given  in  such  action,  every  such  trader  shall 
be  deemed  to  have  committed  an  act  of  bankruptcy 
on  the  eighth  day  after  service  of  such  summons, 
provided  a  petition  for  adjudication  of  bankruptcy 
shall  be  filed  against  such  trader  within  two  months 
from  the  filing  of  such  affidavit. 

How  to  prevent  an  admission  of  part  of  the  creditor's 
demand  being  an  act  of  bankruptcy, — In  order  to  pre- 
vent an  admission  of  part  of  the  creditor's  demand 
being  an  act  of  bankruptcy,  the  summoned  trader 
must,  as  to  the  part  admitted,  pay,  secure,  or  com- 

Sound  for  the  same,  and  as  to  the  part  not  admitted, 
e  must  depose  to  a  good  defence,  and,  if  required, 
enter  into  a  bond ;  or,  if  he  will  not  so  depose,  he 
must  pay,  secure,  or  compound  for  such  non-admitted 
part,  or  enter  into  a  bond  with  sureties  to  pay  what 
the  creditor  shall  recover,  and  the  costs.  There  are 
thus  two  different  circumstances  to  be  regarded — 
1,  the  admitted  part  of  the  debt,  the  proceedings  on 
which  will  be  the  same  as  stated  under  sec.  81 ;  2, 
the  unadmitted  part  of  the  demand,  the  proceedings 
as  to  which  will  be  the  same  as  under  that  portion  of 
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see.  80  which  refers  to  a  trader  appearing  to  a  sum- 
mons refusing  to  admit  the  demand — t.  e.,  as  ex- 
plained by  sec.  83,  refusing  to  sign  an  admission. 

In  short,  the  trader  admitting  a  part  only  must 
nay,  secure,  or  compound  for  such  part,  and  give  a 
bond  for  the  unadmitted  residue. 

If  the  above  requirements  be  not  complied  with 
the  trader  will  be  deemed  to  have  committed  an  act 
of  bankruptcy  on  the  eighth  day  after  the  service  of 
the  summons ;  but  a  petition  for  adjudication  must 
be  filed  within  two  months  from  the  filing  of  the 
affidavit 

The  admission  as  to  part  of  the  debt  of  the  trader 
must  be  on  a  2s.  6d.  stamp ;  so  must  the  deposition 
as  to  merits  with  respect  to  the  residue  of  the  debt. 

What  is  to  be  deemed  a  refusal  to  admit  debt — In 
order  to  prevent  any  equivocation  or  doubt  respect- 
ing the  admission  of  the  debt,  sec.  83  provides  that 
the  admission  must  be  absolute,  or  it  will  be  con- 
sidered as  a  refusal.  It  enacts  that  if  any  such  trader 
so  summoned  as  aforesaid  sjiall,  upon  his  appearance, 
refuse  to  sign  the  admission  in  that  behalf  required, 
whatever  may  be  the  nature  of  his  statement,  or 
whether  he  makes  any  statement  or  not,  it  shall  be 
deemed,  for  the  purposes  of  this  act,  that  every  such 
trader  thereby  refuses  to  admit  such  demand. 

The  trader  may,  as  presently  stated,  have  time 
granted  to  him  v  to  consider  whether  he  wilT  or  not 
admit  the  demand,  or  any  part  thereof  (sec.  83, 
rule  82). 

Court  may  enlarge  the  time 'for  making  admission  of 
debt  or  to  enter  into  bond. — By  sec.  83  of  the  Consoli- 
dation Act,  1849,  it  is  provided  that  it  shall  be  lawful 
for  the  court  [the  commissioner],  upon  reasonable 
cause  shown,  to  enlarge  the  time  for  calling  upon 
such  trader  to  state  whether  or  not  he  admits  such 
demand,  or  any  part  thereof,  and  for  entering  into 
such  bond,  or  for  any  or  either  of  such  matters,  for 
such  time  as  the  court  shall  think  fit.  This  applica- 
tion, as  before  stated,  must  be  supported  by  affidavit 
(rule  82). 

Admission  of  debt  out  of  court. — It  has  been  already 
mentioned  that,  by  sec.  84  of  the  Consolidation  Act, 
1849,  an  admission  of  the  debt  may  be  signed  out  of 
court,  in  which  case  a  form  is  given  in  schedule  L. 
to  the  act,  and  it  is  required  that  an  attorney  of  the 
superior  courts  of  law  at  Westminster  should  be 
present,  and  attest  {he  trader's  signature  to  such  ad- 
mission. The  following  is  the  enactment  of  sec.  84 : 
44  That  an  admission  of  any  debt  made  after  such 
summons,  and  signed  by  any  such  trader  elsewhere 
than  before  the  court,  may  be  filed  in  court,  and 
shall  be  of  the  same  force  and  effect  to  all  intents  and 
purposes  as  an  admission  signed  by  such  trader  on 
nis  appearance  in  court,  provided  such  admission  be 
made  m  the  form  contained  in  schedule  L.  to  this 
act  annexed,  and  there  be  present  some  attorney  of 
one  of  her  Majesty's  superior  courts  of  law  on  behalf 
of  such  trader,  expressly  named  by  him,  and  attend- 
ing at  his  request,  to  inform  him  of  the  effect  of  such 
admission,  before  the  same  is  signed  by  such  trader, 
and  provided  also,  that  such  attorney  do  subscribe 
his  name  thereto  as-  a  witness  to  the  due  execution 
thereof,  and  in  such  attestation  declare  himself  to  be 
attorney  for  the  said<  trader,  and  state  therein  that 
he  subscribes  as  such  attorney." 


Form  of  admission  of  debt  by  trader  signed  out  of 
court. — The  following  is  the  form  of  admission  of 
a  debt  signed  out  of  court,  given  by  schedule  L.,  as 
mentioned  in  the  above  84th  section : — 

Schedule  L. 
The  Bankrupt  Law  Consolidation  Act,  1849. 

Admission  of  Debt  by   Trader-Debtor  signed  out  of 
Court. 
/,  the  undersigned  E.  F.f  of  ,  do  hereby 

confess  that  I  am  indebted  to  A.  B.,  of  ,  m 

the  sum  of 

(Signed)  E.  F.   . 

Dated  (his  day  of  A.D. 

Witness, 
G.  H.%  attorney  for  (he  said  E.  F.,  and  subscribing 
witness  to  the  execution  hereof  as  such  attorney. 

Attestation  in  presence  of  attorney. — It  will  be  seen 
that  the  above  84th  sec.  is  in  very  nearly  the  same 
terms  as  the  1  &  2  Vie;  c.  110,  s.  9,  which  refers  to 
warrants  of  attorney  and  cognovits.  The  principal 
decisions  on  this  statute  will  apply  to  the  above  84th 
sec.  The  decisions  have  settled  that  the  defendant 
may  adopt  an  attorney  named  by  the  plaintiff,  pro- 
vided such  attorney  be  not  the  plaintiff's  attorney, 
or  the  London  agent  to  the  plaintiff's  attorney ;  and 
this  is  so  though  the  plaintiff  should  pay  the  attorney, 
but  it  must  be  shown  that  the  defendant  understood 
that  he  had  the  option  to  adopt  or  reject  such  nomi- 
nated attorney  (Walton  v.  Chandler,  1  Com.  Ben. 
Rep.  806 ;  Mason  v.  Riddle,  5  Mees.  and  W.  513). 
The  statute  of  the  1  &  2  Vict.  c.  110,  has  been  held 
not  to  apply  where  the  defendant  is  an  attorney,  not* 
withstanding  the  provision  in  sec.  10  of  that  statute, 
that  knowledge  of  the  effect  is  not  to  render  an  in- 
formally attested  document  valid  (Chipp  v.  Harris, 
5  Mees.  and  Wels.  430).  The  precise  words  of  the 
statute  need  not  be  followed,  if  it  appear  by  necessary 
intendment  that  the  attorney  attended  as  tne  attorney 
for  the  party,  at  his  request,  and  that  he  subscribed 
his  name  as  such  attorney  (Focock  v.  Pickering, 
16  Jut.  760 ;  S.  C.  21  Law  Journ.  Q.  B.  365 ;  Lewis 
v.  Tankerville,  2  Com.  Ben.  Rep.  463). 

Costs  awarded  to  creditor  or  to  summoned  trader. — 
In  order  to  protect  a  trader  against  groundless  claims 
and  vexatious  proceedings,  and  at  the  same  time  to 
give  to  creditors  having  just  claims  the  costs  to 
which  they  have  been  put  by  adopting  the  course  of 
summoning,  the  85th  section  of  the  Consolidation 
Act,  1849,  enacts  that  where  any  such  trader  against 
whom  an  affidavit  of  debt  is  filed  by  any  creditor  as 
aforesaid  shall  be  summoned  to  appear  before  the 
court  in  which  such  affidavit  shall  be  filed,  every 
such  creditor  or  trader  shall  have  such  costs  as  the 
court  in  its  discretion  shall  think  fit,  or  the  court 
may  direct  the  costs  of  either  party  of,  incident  to, 
or  attendant  upon  such  affidavit  and  summons,  to 
abide  the  event  of  any  action  which  shall  have  been 
brought,  or  shall  thereafter  be  brought,  for  the 
recovery  of  such  demand,  or  any  part  thereof,  and  in 
such  case  such  costs  shall  be  costs  in  the  cause,  and 
recovered  under  the  judgment  and  execution  in  such 
action. 

Mr.  Commissioner  Avrton  has  held  that  a  tender 
6f  the  debt,  without  the  costs,  before  the  day  on 
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which  the  summons  is  returnable,  is  sufficient.  It 
seems  that  the  remedy  for  such  costs  is  by  a  separate 
application  (Anon.  28  Law  Tim.  Rep.  129).  In  that 
case  the  commissioner  observed :  "  By  sec..  86  of  the 
act,  the  creditor  or  the  debtor  is  entitled  to  such 
costs  as  the  court  shall  order ;  and,  till  some  order 
is  made,  neither  of  them  have  any  right  .to  costs. 
The  tender  of  the  debt  on  the  12th  was  refused 
unless  the  costs  were  paid  also ;  but  to  what  costs 
had  the  creditor  then  any  right?  The  court  had 
made  no  order  under  sec.  85,  and  non  constat  that 
any  such  order  would  ever  be  made.  It  is  to  be 
noticed  that  secV  80  says  the  trader  commits  an  act  of 
bankruptcy  if  he  does  not  '  pay,  secure,  or  com- 
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and  82,  but  omitted  in  sec.  80,  is  proof  that  the  legis- 
lature did  not  intend  to  allow  a  tender.  But  it  ap- 
pears to  me  that  all  the  sections  of  this  group  of 
clauses,  headed,  as  it  is, ( acts  of  bankruptcy  by  non- 
payment after  summons/  should  be  construed  with 
reference  to  each  other ;  and,  by  so  doing,  the  intent 
of  the  legislature  is  clearly  perceived  to  be,  that  the 
debtor  must  either  pay,  tender,  or  secure  the  debt, 
or  commit  an  act  of  bankruptcy.  If  I  am  right  in 
thinking  that  no  costs  were  demandable  as  matter  of 
right,  tnenwhat  was  the  effect  of  this  legal  tender, 
refused  as  it  was  ?  After  a  legal  tender  made  and 
refused,  no  legal  proceedings  can  be  had  recourse  to 
for  the  purpose  of  recovering  the  debt  till  a  fresh 
demand  nas  been  made.  I  therefore  apprehend  that 
the  creditor  in  this  case  can  pursue  no  legal  remedy 
till  he  has  made  a  fresh  demand ;  and  that  as  the 
case*  now  stands  the  debtor  has  not  committed  any 
act  of  bankruptcy,  and  the  group  of  clauses  in 
question  relates  to  *  acts  of  bankruptcy .'  It  is  true 
that  in  a  court  of  law,  after  summons,  the  creditor  is 
not  compelled  to  take  the  debt  without  costs ;  but  I 
apprehend  that  in  courts  of  law,  after  summons  once 
issued— that  is,  after  strit  once  commenced — in 
theory  the  litigant  parties  are  not  allowed  to  come  to 
terms  without  the  assent  of  the  court,  which  enables 
the  plaintiff  to  say :  4 1  will  not  drop  the  suit  unless 
you  pay  my  costs.'  But  no  suit  is  instituted  in  this 
court  under  this  group  of  clauses,  which  merely 
declares,  '  if  yon  &  not  pay,  tender,  or  secure  the 
debt,  you  commit  an  act  of  bankruptcy.'  It  appears 
to  me  that  the  proper  course  here  was  for  the  cre- 
ditor to  accept  the  debt  when  tendered,  and  then 
proceed  either  in  the  county  court  for  damages,  or  in 
this  court  by  a  separate  motion  for  costs,  under 
sec.  85,  which  course  is  still  open  to  the  creditor.  I 
therefore  make  no  order  whatever  on  the  present  oc- 
casion, without  prejudice  to  any  motion  for  costs 
which  the  creditor  may  make  hereafter."  In  a  case 
under  similar  provisions  in  sec.  11  of  the  5  &  6  Vic. 
c.  122  (now  repealed),  it  was  held  that  proceedings 
by  summoning  the  trader-debtor  might  be  taken 
simultaneously  with  ah  action  at  law  for  the  recovery 
of  the  same  debt,  and  though  the  debtor  pays  the 
demand  under  pressure  of  the  bankruptcy  proceed- 
ings, the  court  of  law  will  not  stay  the  action  with- 
out payment  of  costs.  Mr.  Justice  Maule  said: 
"There  may  be  very  good  reasons  why  the  legis- 
lature should  not  allow  an  action  brought  as  tins  has 


been  to  be  put  an  end  to  without  payment  of  costs. 
If  the  debt  be  really  due,  the  debtor  averts-  the 
penal  consequences  provided  by  the  act  bv  giving 
security;  if  ne  wants  to  protect  himself  from  the 
costs  of  the  action,  and  has  any  defence,  he  may 
defend  it.  If  he  successfully  defends  it  he  will  obtain 
his  costs ;  if  otherwise,  he  must  pay  costs.  I  see  no 
reason  why  the  defendant  should  not  pay  costs  in 
this  case,  having  by  payment  of  the  debt  admitted 
that  the  action  was  properly  brought.  He  can  only 
have  a  stay  of  proceedings  in  the  usual  way,  on  pay- 
ment of  costs "  (Covington  v.  Hogarth,  8  Scott 
N.  R.  725).  In  Cows  v,  Taylor  (18  Jur.  963),  the 
holder  of  a  dishonoured  bill  of  exchange  brought  an 
action  against  the  acceptor,  and  simultaneously  with 
it  instituted  proceedings  against  him  in  bankruptcy. 
The  action  having  been  stayed  on  payment  of  the 
debt  and  costs,  the  plaintiff  claimed  to  hold  the  bill 
until  he  should  have  obtained  the  amount  of  his  costs 
in  bankruptcy ;  but  the  Court  of  Exchequer  held 
that  he  was  not  so  entitled,  and  that  the  bill  should 
be.  delivered  up  to  the  defendant  (Cows  v.  Taylor, 
18  Jurist,  968). 

Where  an  action  is  brought. — Proceedings  under  the 
above  sections  against  a  trader  mav  be  taken  simul- 
taneously with  an  action,  And  if  the  trader  pay  the 
debt  the  action  will  be  stayed  only  on  payment 
of  cdsts  (Covington  v.  Hogarth,  7  Man.  and  Gr. 
1013).  When  the  costs  of  the  proceedings  in  bank- 
ruptcy are  ordered  to  abide  the  event  ofthe  action, 
they  may,  after  the  determination  of  the  action,  be 
taxed  by  the  officer  of  the  Bankruptcy  Court,  and 
added  to  the  costs  ofthe  action,  and  final  judgment 
be  signed  for  the  whole  (Webb  v.  Hewlett,  6  Exch. 
Rep.  107). 

Creditor  recovering  less  than  (he  amount  sworn  to  wr 
his  affidavit. — In  order  to  further  prevent  undue 
vexation,  the  legislature  has  made  a  provision 
whereby,  where  a  plaintiff  fails  to  recover  the 
amount  sworn  to  in  his  affidavit,  not  having  had 
probable  cause  for  so  swearing,  the  defendant  may 
apply  to  have  the  costs  of  his  defence  allowed  to 
him,  and  to  deprive  the  plaintiff  (the  creditor)  of  his 
costs.  This  is  by  sec.  86  of  the  Consolidation  Act, 
1849,  which  enacts  that  in  every  action  brought 
after  the  commencement  of  this  act,  wherein  any 
such  creditor  is  plaintiff,  and  anv  such  trader  is 
defendant,  and  wherein  the  plaintiff  shall  not  recover 
the  full  amount  of  the  sum  for  which  he  shall  have 
filed  an  affidavit  of  debt  as  aforesaid,  such  defendant 
shall  be  entitled  to  costs  of  suit,  to  be  taxed  accord- 
ing to  the  custom  of  the  court  in  which  such  action 
shall  have  been  brought,  provided  that  it  shall  be 
made  appear  to  the  satisfaction  ofthe  court  in  which 
such  action  is  brought,  upon  motion  to  be  made  in 
court  for  that  purpose  and  upon  hearing  the  parties 
by  affidavit,  that  the  plaintiff  in  such  action  had  not 
any  reasonable  or- probable. cause  for  making  such 
affidavit  of  debt  in  such  amount  as  aforesaid,  and 
provided  such  court  shall  thereupon*  by  rule  or 
order,  direct  that  such  costs  shall  be  allowed  to  the 
defendant,  and  the  plaintiff  shall,  upon  such  rule  or 
order  being  made,  be  disabled  from  taking?  out  any 
execution  for  the  sum  recovered  in  any  such  action, 
unless  the  same  shall  exceed  (and  then  in  such  sum 
only  as  the  same  shall  exceed)  the  amount  of  the 
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taxed  costs  of  the  defendant  in  such  action ;  and  in 
case  the  sum  recovered  in  any  such  action  shall  he 
less  than  the  amount  of  the  costs  to  be  taxed  as 
aforesaid  of  the  defendant,  then  the  defendant  shall 
he  entitled,  after  deducting  the  sum  of  money  re- 
covered by  the  plaintiff  in  such  action  from  the 
amount  of  his  costs  so  to  be  taxed,  to  take  out 
execution  for  such  costs  in  like  manner  as  a  defendant 
may  now  by  law  have  execution  for  costs  in  other 
cases. 

Set-off— Giving  credit. — We  have  already  (pp.  225, 
226)  stated  that,  though  not  imperative,  a  creditor 
should,  in  his  particulars  of  demand,  give  credit  for 
any  payment  or  set-off,  in  order  to  avoid  being 
mulcted  in  costs  under  the  above  86th  sec.,  providing 
that  where  a  creditor  brings  an  action  and  does  not 
recover  the  amount  sworn  to  in  his  affidavit,  having 
no  probable  cause  for  so  swearing,  the  defendant 
may  obtain  his  costs  of  defending  the  action.  For 
this  the  case  of  Marshall  v.  Sharland  (15  Qu.  Bench 
Ren.  1051 ;  S.  C.  20  Law  Journ.  Q.  B.  3)  is  an 
minority.  There  it  appeared  that  the  plaintiff  sum- 
moned tne  defendant  for  the  price  of  a  cargo  of  coals 
-shipped  by  the  plaintiff  under  a  charter-party,  by 
which  freight  was  to  be  paid  during  or  on  the  dis- 
charge, and  purchased  by  the  defendant,  who  had 
obtained  possession  of  the  coals,  and  paid  the  captain 
the  freight.  The  defendant  was  held  entitled  to 
deduct  the  freight,  under,  plea  of  set-off,  and  the 
defendant  was  directed  to  pay  his  costs  under  the 
above  section. 

Reference  to  arbitration. — An  agreement  by  the 
parties  to  refer  the  action  to  an  arbitrator,  who  is  to 
certify  how  the  verdict  is  to  be  entered,  the  costs  of 
the  cause  and  of  the  reference  being  directed  to  abide 
the  event,  does  not  preclude  the  defendant  from  ap- 
plying for  costs  under  the  above  section  (Deere  v. 
ftirkhouse,  1  Pract.  Rep.  783 ;  S.  C.  20  Law  Journ. 
Q.  B.  195). 

Time  for  defendant  to  apply,  and  how  to  be  made. — 
The  application  by  the  defendant  for  his  costs  under 
the  above  86th  section  must  be  by  motion  to  the 
•court  in  which  the  action  was  brought  within  the 
-first  four  days  of  term,  if  speedy  execution  has  been 
granted;  or,  in  other  cases,  before  the  signing  of 
judgment,  or,  at  least,  before  the  issuing  of  execution. 
The  application  cannot  be  by  suggestion,  but  must  be 
by  way  of  motion  to  the  court.  The  decision  of  the 
court  is  conclusive  (see  Smith  v.  Temperley,  16 
Mees.  and  Wels.  273  ;  S.  C.  11  Jur.  244). 
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(See  ante,  pp.  155—163). 

New  Rules  of  Michaelmas  Vacation,  1854. 

The  superior  courts  of  Common  Law  have  lately 
issued  some  new  rules  for  regulating  the  practice  of 
those  courts,  consisting,  however,  chiefly- of  forms  of 
proceedings.  There  are,  in  fact,  but  two  new  rules 
— viz.,  that  making  the  Common  Law  Procedure 
Act,  1854,  and  the  Kules  of  Hil.  Term,  1853,  and  of 
Trinity  Term,  1853,  applicable  to  proceedings  under 
the  Common  Law  Procedure  Act,  1854  (ante,  pp. 


155 — 163),  and  that  which  prescribes  that  affidavits 
shall  be  drawn  up  in  the  first  person,  and  the  para- 
graphs numbered.  The  following  are  the  two  rules 
just  alluded  to : — 

1.  Common  Law  Procedure  Act,  1852,  and  New 
Rules  applied  to  New  Act. — The  provisions  as  to 
pleading  and  practice  contained  in  the  Common  Law 
Procedure  Act,  1852,  and  the  rules  of  practice  of  the 
superior  courts  of  common  law  made  on  the  11th  of 
January,  1853,  and  also  the  rules  of  pleading  which 
came  into  operation  on  the  first  day  of  Trinity  Term, 
1853,  so  far  as  the  same  are  or  may  be  made  appli- 
cable, shall  extend  and  apply  to  all  proceedings  to 
be  had  or  taken  under  the  Common  Law  Procedure 
Act,  1854. 

2.  Affidavits  in  first  person^  and  paragraphs  num- 
bered.— Every  affidavit  to  be  hereafter  used  in  any 
cause  or  civil  proceeding  in  any  of  the  said  superior 
courts  of  common  law  shall  be  drawn  up  in  the  first 
person,  and  shall  be  divided  into  paragraphs,  and' 
every  paragraph  shall  be  numbered  consecutively, 
and,  as  nearly  as  may  be,  shall  be  confined  to  a  dis- 
tinct portion  of  the  subject.  No  costs  shall  be 
allowed  for  any  affidavit,  or  part  of  an  affidavit,  sub- 
stantially departing  from  this  rule.  This  rule  hot 
to  be  in  force  until  the  first  day  of  Easter  Term  next. 

FORMS  OF  PBOGXEDINOS. 

The  forms  of  proceedings  given  in  the  above  rules 
we  do  not  propose  to  give  here  at  present,  as  we 
shall  shortly  insert  a  series  of  articles  upon  the  Com- 
mon Law  Practice,  when  we  shall  be  able  to  embody 
these  forms  in  their  proper  places.  In  the  meantime 
it  may  be  stated  that  it  is  directed  that  the  forms  of 
proceeding  contained  in  the  schedule  hereunder  may 
be  used  in  the  cases  to  which  they  are  applicable, 
with  such  alterations  as  the  nature  of  the  action,  the 
description*  of  the  court  in  which  the  action  is  de- 
pending, the  character  of  the  parties,  or  the  circum- 
stances of  tiie  case  may  render  necessary ;  but  any 
variance  therefrom,  not  being  in  matter  of  substance, 
shall  not  affect  their  validity  or  regularity. 

The  forms  given  are  thirty-six  in  number,  and 
they  relate  to  the  following  matters : — 

1.  Issue  of  fact  to  be  tried  by  a  judge  without  a 
jury  fsec.  1,  stated  ante,  p.  157). 

2.  Subpoena  thereon,  and  in  other  cases.  [The 
same  as  the .  form  now  in  use,  but  in  -all  cases  omit 
the  words  "  by  a  jury."] 

3.  Nisi  Prius  record  therein.  [The  same  as  the 
form  already  directed  by  rule  of  Hilary  Term,  1853.] 

4.  Postea  therein,  on  a  verdict  for  the  plaintiff  on 
all  the  issues,  where  the  cause  is  tried  in  London  or 
Middlesex,  and  where  the  defendant  appears  at  the 
trial. 

5.  The  like  where  the  trial  was  at  the  assizes. 

6.  The  like  where  one  issue  is  found  for  the  plain- 
tiff and  anotner  for  the  defendant,  the  latter  going 
to  the  whole  action. 

7.  Judgment  thereon  for  the  plaintiff. 

8.  Execution  thereon.  [The  same  as  in  ordinary 
cases.] 

9.  Writs  of  execution  where  the  court  or  a  judge 
(sec.  3,  ante,  p.  157)  decides  on  matters  of  account. 
pThe  same  as  in  ordinary  cases  of  execution  on  a 
judgment.] 
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10.  Writs  of  execution  where  matter  of  account  is 
referred  to  and  decided  on  by  an  arbitrator,  officer 
of  the  court,  and  county  court  judge  (sec.  8,  ante, 
p.  157). 

1 1.  Special  case  for  the  opinion  of  the  court  under 
sec.  4  of  the  Common  Law  Procedure  Act,  1854, 
where  the  allowance  or  disallowance  of  a  particular 
item  or  items  depends  on  a  question  of  law  (ante, 
p.  157> 

12.  Issue  to  be  tried  by  a  jury  where  the  court  or 
a  judge  has  directed  it,  under  sec.  4,  where  the  allow- 
ance or  disallowance  of  a  particular  item  or  items 
depends  on  a  question  of  feet  (ante,  p.  157). 

18.  Postea  thereon.  [The  same  as  in  ordinary 
cases,  except  that  there  is  no  assessment  of  damages  j . 

14.  Special  case  (ante,  p.  15£)  stated  by  an  arbi- 
trator under  sec.  5  of  the  Common  Law  Procedure 
Act,  1854.  [In  the  special  case  the  arbitrator  must 
state  whether  the  arbitration  is  under  a  compulsory 
reference  under  the  act,  or  whether  it  is  upon  a 
reference  by  consent  of  the  parties,  where  the  sub- 
mission has  been  or  is  to  be  made  a  rule  or  order  of 
one  of  the  superior  courts  of  law  or  equity  at  West- 
minster. In  the  former  case  the  award  must  be 
entitled  in  the  court  and  cause,  and  the  rule  or  order 
of  the  court  must  be  set  forth.  In  the  latter  case  the 
terms  of  the  reference  relating  to  the  submission 
being  made  a  rule  or  order  of  court  must  be  set 
forth.] 

15.  Judgment  thereon  when  a  judgment  has  been 
ordered. 

16.  Postea,  where  the  judge  upon  the  trial  of  an 
issue  in  fact  before  him,  under  sec.  1,  directs  an  ar- 
bitration as  to  part  of  the  claim,  under  sec.  6  of  the 
Common  Law  Procedure  Act,  1854  (ante,  p.  157). 

17.  Writ  of  habere  facias  possessionem^  on  a  rule  to 
deliver  possession  of  land  pursuant  to  an  award  (sec. 
15,  p.  158). 

18.  Judgment  for  the  plaintiff  on  a  special  case 
stated  under  sec.  32  of  the  Common  Law  Procedure 
Act.  1854. 

19.  Judgment  of  affirmance  by  Court  of  Error  in 
Exchequer  Chamber  on  a  special  case  (sec.  32, 
p.  159). 

20.  Judgment  of  reversal  in  a  like  case. 

21.  Judgment  of  Court  of  Appeal  in  Exchequer 
Chamber  on  a  disposal  of  the  appeal  in  the  plaintiff's 
favour,  where  judgment  for  him  had  been  given  in 
the  court  below,  under  the  41st  and  42nd  sections  of 
the  Common  Law  Procedure  Act,  1854  (ante,  p.  159). 

22.  Fi.  fa.  against  a  garnishee,  under  the  63rd 
sec.  of  the  Common  Law  Procedure  Act,  1854,  where 
debt  not  disputed,  or  garnishee  does  not  appear 
(pp.  160, 161). 

23.  Ca,  so.  in  the  like  case. 

24.  Writ  against  garnishee  to*  show  cause  why  the 
judgment  creditor  should  not  have  execution  against 
him  for  the  debt  disputed  by  him  (sec.  64,  p.  161). 

25.  Declaration  thereon. 

26.  Plea  thereto. 
Issue  thereon. 
Postea  thereon. 

Judgment  for  plaintiff  thereon. 
Ft.  fa.  therein. 
Ca.  sai  therein. 
Judgment  for  the  plaintiff  after  verdict  that  a 


27. 

28. 
29. 
30. 
81. 


mandamus  do  issue,  under  sec.  71  of  the  Common 
Law  Procedure  Act,  1854  (ante,  p.  161). 

33.  Writ  of  inquiry  to  ascertain  the  expense*  in- 
curred by  the  doing  of  an  act,  and  for  the  doing  of 
which  a  mandamus  was  issued  (sec.  74,  p.  161). 

34.  Writ  of  execution  hi  detinue  under  sec.  78  of 
the  Common  Law  Procedure  Act,  1854,  for  the 
return  of  the  chattel  detained,  and  for  a  distringas 
until  returned,  separate  from  a  writ  for  damages  or 
costs  (pp.  161, 162). 

35.  Tne  like,  but  instead  of  a  distress  until  the 
chattel  is  returned,  commanding  the  sheriff  to  levy 
on  defendant's  goods  the  assessed  value  of  it. 

86.  Indorsement  on  writ  of  summons  of  claim  of  a 
writ  of  injunction,  under  sec.  79  of  the  Common  Law 
Procedure  Act,  1854  (ante,  p.  162). 


EXAMINATION     ANSWERS. 


equity  (ante,  p.  235). 

a  I.  General  heads  of  equity  jurisdiction. — The  prin- 
cipal heads  or  subjects  of  equity  jurisdiction  may  be 
described  as  being— 1.  Accident  and  mistake;  2. 
Account  (14  Jur.  795);  3.  Fraud;  4.  Infants, 
married  women,  and  persons  of  unsound  mind ; 
-5.  Specific  performance  of  agreements  and  con- 
tracts ;  6.  Trusts ;  7*  Legacies ;  8.  Administration ; 
9.  Dower.  Even  as  to  fraud,  accident,  and  trusts, 
which  are  said  to  be  the  peculiar  province  of  equity, 
there  are  many  cases  which  are  remedied  at  law,  and, 
therefore,  as  Mr.  Justice  Story  observes  (1  Eq. 
Jurispr.  56,  2nd  edit.),  all  that  can  be  ascribed  to 
such  general  allegations  is  general  truth.  Indeed, 
as  to  technical  trusts,  and,  until  lately  (1  Chr.  156), 
as  to  executory  agreements,  courts  of  equity  had  ex- 
clusive jurisdiction.  Mr.  Justice  Story  adds :  u  The 
true  nature  and  extent  of  equity  jurisdiction,  as  at 
present  administered,  must  be  ascertained  by  a  spe- 
cific enumeration  of  its  actual  limits  in  each  particular 
class  of  cases  falling  within  its  remedial  justice." 
The  writer  then  proceeds  to  class  the  various  subject 
matters  of  eauity  jurisdiction  under  the  three  follow- 
ing general  envisions — namely,  concurrent,  auxiliary, 
and  conclusive.  The  most  complete  and  scientific 
division  of  equity  jurisdiction  is  that  by  Mr.  Smith 
(Manual,  p.  29, 1st  edit.).  This  division  is  founded 
on  the  distinctive  characteristics  of  the  relief  afforded, 
or  the  general  objects  sought  to  be  effected. 

II-—  Courts  of  Equity. —Courts  having  equitvjuris- 
diction  are  the  Court  of  Chancery,  the  Duchy 
Court  of  Lancaster,  and  the  Palatine  Courts  of  Chan- 
cery. Courts  of  common  law  now  also  exercise  a 
limited  equity  jurisdiction  by  way  of  injunction  and 
account  in  patent  cases,  and  by  way  of  injunction  in 
cases  where  a  plaintiff  demands  the  fulfilment  of  a 
duty%  where  an  action  is  brought  for  damage  for  a 
breach  of  contract  or  other  injury,  and  equitable 
defences  may  be  set  up  (ante}  p£.  156,  162).  Mr. 
Baron  Parke  has  given  his  opinion  to  the  effect  that  a 
defence  on  equitable  grounds  under  the  17  &  18 
Vic  c.  125,  s.  83,  means  that  which  in  a  court  of 
equity  would  of  itself  be  an  actual  and  complete 
answer  to  the  case  of  the  other  side,  so  as  to  afford 
ground  for  a  perpetual  injunction  (Mines  Royal 
Societies  v.  Magnay,  18  Jur.  1028). 


260 


THE  LAW  OHBONICLE. 


EI.  Equity  restraining  other  court*  and  the  suitors. 
— Where  inferior  courts,  as  the  spiritual  courts  or 
the  county  courts,  are  proceeding  in  cases  of  legacies 
beyond  their  jurisdiction,  so  as  to  adjudicate  upon 
trusts,  the  Court  of  Chancery  will  prohibit  their 
further  proceedings  in  the  matter.  In  other  cases 
the  Court  of  Chancery  does  not  profess  to  control  the 
proceedings  of  a  court  of  law  in  a  direct  manner : 
they  act  on  the  suitor,  and  punish  him  for  dis- 
obedience. The  following  are  the  ordinary  cases  in 
which  courts  of  equity  exercise  control  oyer  suitors 
in  courts  of  law : — where  a  party  is  sued  at  law,  and 
has  a  good  defence,  but  cannot  obtain  proof  except 
by  discovery  from  plaintiff,  he  may  file  a  bill  for 
same,  and  obtain  an  injunction  to  stay  proceedings  at 
law  till  after  answer.  So  where  an  executor  is  sued 
at  law  and  a  decree  is  made  in  equity  for  an  adminis- 
tration of  the  deceased's  estate,  an  injunction  may 
issue  to  restrain  such  creditors  as  can  come  in  under 
the  decree  (Banken  v.  Harwood,  15  Law  Journ., 
N.  8.,  Chanc.  446  ;  S.  C.-10  Jur.  794)  from  taking 
.proceedings  at  law  (see  Frinc.  Eq.  127, 128). 
.  IV.  Chancellor's  judgment  after  retirement.  —  By 
s.  60  of  the  15  &  16  Vic.  c.  80,  reciting :  "  Whereas 
it  has  frequently  happened  that  after  cases  have  been 
fully  heard  by  the  Lord  Chancellor  in  the  Court  of 
Chancery,  and  are  standing  for  judgment,  the  Lord 
Chancellor  has  delivered  up  the  Great  Seal  without 
[  able,  by  reason  of  other  urgent  jmblic  business, 


to  deliver  judgment  therein,  and  much  inconvenience 
and  expense  to  the  parties  have  been  thereby  occa- 
sioned. For  remedy  thereof  be  it  enacted,  that  in 
every  such  case  it  shall  be  lawful  for  the  person  who 
has  so  delivered  up  the  Great  Seal,  within  bjc  weeks 
after  he  shall  have  delivered  up  the  same,  to  give  in 
to  the  registrar  of  the  said  court  a  written  judgment 
therein,  signed  by  him ;  and  a  decree  or  order,  as 
the  case  may  require,  shall  be  drawn  up  in  pursu- 
ance of  such  judgment ;  and  every  such  decree  or 
order  shall  have  the  same  force  and  effect  as  if  the 
judgment  in  pursuance  whereof  it  is  drawn  up  had 
been  given  in  open  court,  the  day  before  he  shall 
have  so  delivered  up  the  Great  Seal. 

V.  Neglect  to  proceed  with  suit.— By  the  15  &  16 
Vic.  c.  80,  88.  7,  8,  the  masters  are  empowered  to. 
summon  all  or  any  of  the  parties  to  any  cause  or 
matter  depending  before  or  referred  to  them,  or  the 
solicitors  of  such  parties,  and  to  proceed  therewith, 
or  to  give  such  directions  and  make  such  orders  as 
may  be  necessary  for  the  purpose  of  settling  and 
winding-up  the  same.  If  the  master  cannot  finally 
dispose  of  any  matter  before  him,  he  may  dispose 
of  any  part  of  the  business  within  his  power,  and 
report  or  certify  to  the  court  on  the  whole,  and 
thereupon  the  court  may  make  such  order  as  it  shall 
think  proper.  By  sec.  9,  on  the  neglect  of  parties  to 
bring  the  master's  report  before  the  court,  the  soli- 
citor to  the  fee-fund  may  db  so,  and  shall  have  his 
costs  of  so  doing.  By  the  17  &  18  Vic.  c.  100,  further 
provisions  have  been  made  for  winding  up  such 
arrears  before  the  masters,  by  which  abated  suits 
may  be  revived  on  the  master's  certificate,  or  if  this 
cannot  be  done,  the  court  may  make  an  order  for 
prosecuting  the  proceedings.  If  the  parties  neglect, 
then,  by  sec.  5,  the  proceedings  may  be  carried  on 
by  the  solicitor  to  the  suitor's  rand. 


VI.  Jurisdiction  of  judges  at  chambers. — By  sec.  26 
of  15  &  16  Vic.  c.  80,  "The  business  to  be  disposed 
of  by  the  Master  of  the  Bolls  and  Vice-Chancellors 
respectively  while  sitting  at  chambers  shall  consist  of 
sucn  of  the  following  matters  as  the  judge  shall  from 
time  to  time  think  may  be  more  conveniently  dis- 
posed of  in  chambers  than  in 'open  court:  videlicet, 
applications  for  time  to  plead,  answer,  or  demur ;  for 
leave  to  amend  bills  or  claims :  for  enlarging  publi- 
cation ;  and  also  applications  for  the  production  of 
documents;  applications  relating  to  the  conduct  of 
suits  or  matters ;  applications  as  to  the  guardianship, 
and  maintenance  or  infants,  management  of  property, 
and  such  other  matters  as  each  such  judge  may  from 
time  to  time  see  fit,  or  as  may  from  time  to  tune  be 
directed  by  any  order  of  the  Lord  Chancellor."  The 
following  applications  are  directed  to  be  made  at 
chambers,  viz.: — 1.  As  to  guardianship  of  infante 
(except  the  appointment  of  guardian  aaUtem).  2. 
As  to  maintenance  or  advancement  of  infants.  3. 
For  administration  of  estates  under  the  act  of  15  & 
16  Vic.  c.  86.  4.  For  time  to  plead,  answer,  or 
demur.  5.  For  leave  to  amend  bills  or  claims. 
6.  For  enlarging  publication  or  the  time  of  closing 
evidence.  7.  For  the  production  of  documents. 
8.  Relating  to  the  conduct  of  suits  or  matters.  9. 
As  to  matters  connected  with  the  management  of 
property.  10.  For  payment  into  court  of  purchaser's 
moneys  under  sales  by  order  of  the  court,  and  in- 
vesting  same. 

VlL  Specific  mformance,  requisites  of  contract — 
In  order  to  enable  a  court  of  equity  to  enforce  the 
specific  performance  of  an  agreement,  it  must  have 
the  following  requisites  :—-l.  It  must  have  been  en* 
tered  into  by  competent  parties  ;  agreements,  there- 
fore, by  idiots,  lunatics  during  lunacy,  persons  in- 
toxicated (First  Book,  44),  and:  by  infante,  will  not 
be  decreed.  2.  The  agreement  must  be  complete, 
certain,  and  definite,  in  its  terms.  8.  It  must  be 
upon  an  adequate  consideration,  for  if  the  inadequacy 
of  consideration  be  such  as  "  shocks  the  conscience," 
the  court  will  not  grant  specific  performance,  but 
the  mere  unreasonableness  of  the  price  will  not  be 
sufficient  to  withhold  performance.  4.  The  trans- 
action must  be  free  from  frand,  misrepresentation, 
or  misdescription ;  misrepresentation,  even  to  a  smaU 
extent^  disqualifies  the  party  practising  it  from  apply- 
ing for  specific  performance.  5.  The  contractor  must 
be  able  to  maH  a  title ;  for,  when  a  party  undertakes 
to  sell  or  mortgage  his  property,  or  to  ao  any  other 
act  which  implies  a  dominion  over  the  property,  he 
undertakes,  by  the  very  nature  of  the  contract,  to 
show  a  good  title.  The  agreement  or  contract  must 
be  such  in  general  (1  Chron.  238)  as  can  be  perform- 
ed tn  toto  (see  Princ.  Eq.  c.  20 ;  8  Meriv.  85,  441 ;  1 
P.  Will.  745  ;  12  Law  Journ.  N.  S.  Chanc.  487  3 ; 
Law  Stud.  Mag.  N.  S.  Supp.  23). 

VIII.  Letters  missive. — Letters  missive  were  served 
on  peers  in  lieu  of  the  writ  of  subpoena  which  for  • 
merly  was  served  on  a  defendant  to  a  bill,  though 
now  a  copy  of  the  bill  is  served,  and  the  subpoena  is 
dispensed  with.  Notwithstanding  this,  the  letter 
missive  is  still  issued  wherever  the  defendant  is 
entitled  to  the  peerage  of  England,  Ireland,  or  Scot- 
land: the  right  to  a  letter  missive,  and  to  a  copy  of 
the  bill  of  complaint,  is  a  privilege  of  peerage,  and 
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not  of  parliament,  and  therefore  attaches  to  Scotch 
and  Irian  peers,  bat  the  privilege  does  not  belong  to 
the  members  of  the  House  of  Commons,  except  those 
who  may  be  Irish  or  Scotch  peers.  The  letter- mis- 
sive is  obtained  by  preferring  a  petition  in  the  fol- 
lowing form  to  the  Lord  Chancellor : — 

In  Chancery. 

Between— John.  Jones,  Plaintiff, 

and 
William  Earl  of  Wetherden,  Defendant 

To  the  Eight  Honourable  the  Lord  High  Chancellor  of 
Great  Britain. 

The  humble  petition  of  the  above-named  plaintiff 

Sheweth — 
That  your  petitioner  hath  filed  his  bill  of  com- 
plaint in  this  honourable  court  against  the  said  Earl  of 
Wetherden.  who,  being  privileged,  cannot  be  com- 
pelled by  the  ordinary  process  of  this  court  to  ap- 
pear to  your  petitioner's  said  bill. 

Tour  petitioner  therefore  most  humbly  prays 
your  lordship  that  a  letter-missive  may  be  directed 
to  the  said  Earl  of  Wetherden,  desiring  his  lord- 
ship to  appear  to  your  petitioner's  said  bill.  And 
your  petitioner  shall  ever  pray,  &c. 

No  order  is  made  upon  this  petition ;  but  his  lord- 
ship's secretary  prepares  the  letter-missive  in  the 
following  form,  which  his  lordship  signs,  and  it  is 
then  handed  to  the  plaintiff's  solicitor : — 

January  23, 1849. 
My  Lord, 
It  appears  by  a  petition,  a  copy  of  which  is  here- 
with sent  vour  lordship,  that  John  Jones  has  lately 
exhibited  nis  bill  of  complaint,  in  the  High  Court  of 
Chancery,  against  your  lordship,  and  desires  your 
lordship's  appearance  to  such  bill  forthwith.  Where- 
fore I  do  at  his  request,  according  to  the  manner 
used  to  persons  of  your  lordship's  quality,  desire 
your  loroship  to  take  knowledge  thereof;  and  to 

S've  directions  to  those  you  employ  in  such  matters 
r  your  lordship's   appearance   to    the    said  bill 


.  am,  my  lord, 

Your  lordship's  humble  servant, 

COTTENHAM  C. 

To  the  Right  Honourable  the  Earl  of  Wetherden. 

The  letter-missive,  with  a  copy  of  the  petition,  and 
an  office  copy  of  the  bill,  is  then  served  on  the 
defendant. 

EX.  Trusts  executed  and  executory. — Trusts  are 
either  executed  or  executory.  Where  an  estate  is 
conveyed  to  A.  and  his  heirs,  with  a  simple  declara- 
tion of  the  trust  for  B.  and  his  heirs,  the  trust  ip  per- 
fect, and  needs  no  other  act  to  give  effect  to  it.  Such 
a  trust  is  said  to  be  executed.  On  the  other  hand  in 
the  case  of  marriage  articles  and  wills  which  are 
merely  declaratory  of  a  subsequent  conveyance,  the 
trusts  are  said  to  be  executory,  because  theyrequire 
an  ulterior  act  to  raise  and  perfect  them.  They  are 
considered  rather  as  instructions  for  settlements  than 
as  instruments  in  themselves  complete,  and  the  Court 
of  Chancery,  to  promote  the  presumed  views  of  the 
parties,  will  attach  to  the  words  expressive  of  the 
trusts,  a  more  liberal  and  enlarged  construction  than 


they  would  admit,  if  applied  either  to  the  limitation 
of  a  legal  estate  or  a  trust  executed.  Thus,  in  a 
marriage  settlement  directory  of  a  settlement,  the 
words  u  heirs  of  the  body"  will  be  considered  as 
words  of  purchase,  and  will  authorize  a  limitation  in 
strict  settlement  to  the  first  and  other  sons  succes- 
sively in  tail  (see  Jones  v.  Langton,  1  Eq.  Cas.  abr. 
892 ;  Trevor  v.  Trevor,  1  P.  Will.  622).  The  same 
construction  is  made  in  the  case  of  a  will,  but  there 
must  in  such  a  case  be  words  clearly  manifesting  an 
intention  in  the  testator  that  the  first  taker  should 
have  only  an  estate  for  life  (see  Synge  v.  Hales,  1 
Ball  and  Beat.  508 ;  Deerhurst  v.  St.  Albans,  5  Madd. 
R.  260 ;  Legate  v.  Sewell,  1  P.  Will.  87). 

X.  Trustee  refusing  to  convey. — Where  a  trustee 
of  real  estate  refuses  or  neglects  to  convey  real  estate 
at  the  request  of  a  person  entitled  to  a  conveyance, 
a  demand  should  be  made  on  such  trustee  for  a  con- 
veyance and  on  his  neglect  for  28  days  thereafter, 
the  Court  of  Chancery  may  make  an  order  vesting 
the  lands  in  the  person  entitled,  which  will  have  the 
same  effect  as  if  the  trustee  had  executed  a  convey- 
ance. This  is  under  sec.  2  of  the  15  &  16  Vic.  c.  55, 
which  after  repealing  sees.  17  and  18  of  the  Trustee 
Act  1850,  enacts,  that  in  every  case  where  any  per- 
son is  or  shall  be  jointly  or  solely  seised  or  possessed 
of  any  lands,  or  entitled  to  a  contingent  right  therein 
upon  any  trust,  and  a  demand  shall  have  been  made 
upon  such  trustee  by  a  person  entitled  to  require  a 
conveyance  or  assignment  of  such  lands,  or  a  duly 
authorised  agent  or  such  last-mentioned  person,  re- 
quiring such  trustee  to  convey  or  assign  the  same, 
or  to  release  such  contingent  right,  it  shall  be  lawful 
for  the  Court  of  Chancery,  if  the  said  court  shall  be 
satisfied  that  such  trustee  has  wilfully  refused  or  ne- 
glected to  convey  or  assign  the  said  lands  for  the 
space  of  twenty -eight  days  after  such  demand,  to 
make  an  order  vesting  such  lands  in  such  person,  in 
such  manner  and  for  such  estate  as  the  t  court  shall 
direct,  or  releasing  such  contingent  right  in  such 
manner  as  the  court  shall  direct ;  and  the  said  order 
shall  have  the  same  effect  as  if  the  trustee  had  duly 
executed  a  conveyance  or  assignment  of  the  lands, 
or  a  release  of  such  right,  in  the  same  manner  and 
for  the  same  estate. 

XI.  Charitable  legacy  out  of  estate  consisting  ofreal^ 
mixed,  and  pure  personalty. — Since  the  9  Geo.  2, 
c.  36  (commonly  called  the  Mortmain  Act,  see  4  Law 
Stud.  Mag.  pp.  267,  268;  5  Id.  167),  legacies  or 
bequests  to  charitable  uses,  payable  out  of  real 
estate,  or  charged  on  real  estate,  or  to  arise  from 
the  sale  of  real  estate,  are  utterly  void  (Attorney- 
General  v.  Hodgson,  15  Sim.  146 ;  &  C.  10  Jur. 
800).  And  equity,  following  the  intention  of  the 
Legislature,  has  in  modern  cases  refused  to  marshal 
the  assets  in  favour  of  any  charitable  bequests,  when 
given  either  directly  .'or  by  way  of  trust,  out  of  a 
mixed  fund  of  real  and  personal  estate,  by  directing 
the  debts  and  the  other  legacies  to  be  paid  out  of  the 
real  estate,  and  reserving  the  personalty  ta  fulfil  the 
charitable  bequests.  In  effect,  the  court  distributes 
the  fund  as  if  no  legal  objection  existed  to  applying 
any  part  of  it  to  the  charitable  bequests,  ana  then 
holds  that  so  much  of  those  bequests  fail  as  would  in 
that  way  have  to  be  paid  out  of  the  prohibited  fund. 
Therefore,  in  order  to  arrive  at  a  solution  of  the 
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question  proposed  by  the  examiners,  it  is  only  neces- 
sary to  take  the  proportions  which  the  unlawful 
funds  bear  to  the  lawful  fund,  and  the  true  answer 
will  be  found,  viz.,  that  the  charity  will  be  entitled 
to  receive  £180  only  (see  Williams  v.  Kershaw, 
'  1  Keen,  275,  note ;  Robinson  v.  London  Hospital, 
10  Hare,  19 ;  Robinson  v.  Geldard,  3  Macn.  and 
Gord.  735,  reversing  decision  of  V.  C.  Knight  Bruce, 
14  Jur.  143). 

XTT.  Form  of  answer — New  matter. — By  sec.  14  of 
the  15  &  16  Vic.  c.  86,  the  answer  of  the  defendant 
to  a  bill  may  contain,  not  only  the  answer  of  the  de- 
fendant to  the  filed  interrogatories,  but  also  such 
statements  material  to  the  case  as  the  defendant  may 
think  it  necessary  or  advisable  to  set  forth  therein. 

XTTT.  Legal  right  determined  in  equity. — By  sec. 
62  of  the  15  &  16  Vic.  c.  86,  in  the  cases  where  here- 
tofore the  Court  of  Chancery  declined  to  grant 
equitable  relief  until  the  legal  title  or  right  of  the 
party  or  parties  seeking  relief  had  been  established 
at  law,  the  said  court  may  itself  determine  such  title 
or  right  without  requiring  the  parties  to  proceed  at 
law  to  establish  the  same. 

XTV.  Administration  order  as  to  pei'sonal  estate. — 
The  parties  who  can  obtain  an  order  before  a  judge 
at  chambers  for  the  administration  of  a  deceased 
person's  personal  estate  are  the  following : — Cre- 
ditors; specific,  pecuniary,  or  residuary  legatees; 
next  of  km,  or  some  or  one  of  them.  The  course  of 
proceeding  is  to  apply  for  a  summons  from  the 
Master  oi  the  Rolls  or  one  of  the  Vice-chancellors, 
calling  on  the  personal  representatives  of  the  de- 
ceased to  attend  at  chambers  to  show  cause  why  an 
administration  order  should  not  be  granted  as  to  the 
deceased's  personal  estate.  This  summons  is  granted 
as  of  course,  and  on  its  return  an  order  will  be  made 
unless  the  personal  representative  can  show  good 
cause  to  the  contrary  (15  &  16  Vic.  c.  86,  s.  45). 

XV.  Administration  order  as  to  real  estate.  —  A 
judge  at  chambers  has,  at  the  instance  of  a  creditor 
of  tn«5  deceased,  or  ot  any  person  interested  under 
his  will,  power  to  make  an  order  for  the  administra- 
tion of  the  real  estate  of  the  deceased,  but  only 
where  the  whole  of  the  real  estate  is  by  devise  vested 
in  trustees  having  a  power  to  sell  and  give  receipts 
for  the  rents  and  for  the  produce  of  the  sale.  (15  &  16 
Vic.  c.  86,  s.  47). 

bankruptcy  (ante,  p.  235). 

L  Bankruptcy  Act. — The  act  of  Parliament  which 
now  regulates  the  law  and  proceedings  in  bankruptcy 
is  the  u  Consolidation  Act,  1849  "  (Key,  div. "  Bank- 
ruptcy,"  pp.  10,  11,  2nd  edit.).  This  act  has  been 
slightly  amended,  as  stated  ante,  pp.  SO,  137,  152. 

II.  Scriveners — Excepted  traders. — Solicitors,  who 
make  it  their  business  to  receive  other  persons1 
moneys  or  estates  into  their  trust  or  custody  for  the 
purpose  of  laying  the  same  out  in  securities,  and 
receive  a  compensation  in  respect  thereof  beyond 
their  regular  bill  of  costs,  are  considered  to  be 
scriveners,  and,  as  such,  liable  to  the  bankruptcy 
laws  (see  ante,  pp.  141,  142,  where  this  subject  is 
fully  noticed).  The  Consolidation  Act  expressly  ex- 
cepts the  following  callings  'from  liability  to  the 
bankruptcy  laws  as  traders — viz.,  farmers,  graziers, 
common  labourers'  or  workmen  for  hire,  receiver- 


general  of  taxes,  and  members  of  or  subscribers  to 
any  incorporated  commercial  or  trading  company 
(see  ante,  p.  145). 

HI.  Petitioning  creditor's  debt. — If  there  be  one 
petitioning  creditor  his  debt  must  amount  to  £50.;  if 
two,  then  to  £70 ;  if  three  or  more,  then  to  £100.  In 
each  case  partners  are  reckoned  as  a  single  person 
only  (see  Doe  v.  Ingleby,  14  Mees.  and  Wets.  91 ; 
12  &  13  Vic.  c.  106,  s.  91). 

IV.  Acts  of  bankruptcy. — The  following  are  the 
different  acts  (and  see  them  explained  ante,  u  Bank- 
ruptcy") of  a  trader  which  constitute  acts  of, 
bankruptcy — namely,  1,  the  trader's  departing  this 
realm  ;  2,  or  remaining  abroad;  8,  or  departing 
from  his  dwelling  house,  or  otherwise  absenting  him- 
self ;  4,  or  beginning  to  keep  house ;  5,  or  suffering 
himself  to  be  arrested  or  taken  in  execution;  6,  or 
suffering  himself  to  be  outlawed ;  7,  or  procuring 
himself  to  be  arrested  or  taken  in  execution,  or  his 
goods.,  &c,  to  be  attached,  sequestered,  or  taken  in  ex- 
ecution ;  8,  or  making  any  fraudulent  grant  or  convey- 
ance of  any  lands,  tenements,  goods,  or  chattels,  any 
fraudulent  surrender  of  any  copyhold  lands  or  tene- 
ments, or  any  fraudulent  gift,  delivery,  or  transfer  of 
any  goods  or  chattels ;  9,  lying  in  prison  for  twenty- 
one  days  after  arrest  for  debt,  or  after  detention  for 
debt  (where  he  was  arrested  for  any  other  cause)  ; 
10,  escaping  out  of  prison  where  arrested  &c,  for  a 
debt;  11,  filing  a  declaration  of  insolvency  in  the 
office  of  the  Registrar  (ante,  pp.  152, 153)t  provided  a 
petition  for  adjudication  is  Med  within  two  months 
(sec.  70);  12,  filing  a  petition  in  the  Insolvent 
Debtors1  Court  in  India,  &c. ;  13,  filing  a  petition  by 
prisoner  in  Insolvent  Debtors'  Court  in  England; 
14,  filing  a  petition  for  private  arrangement ;  15,  an 
assignment  for  benefit  of  creditors,  under  and  subject 
to  the  circumstances  mentioned  in  Answer  VII. 

V.  Obtaining  an  adjudication. — In  order  to  obtain 
an  adjudication  of  bankruptcy  at  the  instance  of  a 
creditor,-  the  creditor  must  present  to  the  proper 
court  a  petition  for  adjudication  signed  by  him,  and 
attested  by  the  solicitor  acting  for  him  in  the  bank- 
ruptcy. This  must  be  accompanied  by  an  affidavit 
that  the  allegations  in  the  petition  are  true — t.  «.,  of 
the  debt,  that  the  debtor  is  a  trader  within  the  mean- 
ing of  the  bankrupt  laws,  has  committed  an  act  of 
bankruptcy,  and  resides  within  the  district.  Within  - 
seventeen  days  after  the  filing  of  the  petition — tV  «., 
the  three  days  in  which  the  petitioning  creditor  has 
priority  (or  any  enlarged  time),  and  fourteen  days 
thereafter,  the  petitioning  creditor  must  prove  his 
debt,  the  trading,  and  the  act  of  bankruptcy.  The 
petitioning  creditor  must  personally  attend  to  prove 
his  debt,  except  on  a  certificate  of  ill  health  from  his 
medical  attendant,  or  where  it  is  shown  to  be  very 
expensive.  The  commissioner  must  examine  into  the 
nature  and  consideration  of  the  debt,  and,  before 
declaring  the  party  a  bankrupt,  must  cause  to  be 
entered  on  the  proceedings  a  deposition  of  such  peti- 
tioning creditor  stating  the  nature  and  amount  of  the 
debt  due,  and  how  and  for  what  consideration  the 
same  arose,  together  with  the  particular  time  or 
times  the  same  became  due.  The  trading  and  act  of 
bankruptcy  must  be  proved.  Witnesses  may  be 
summoned,  to  give  evidence  (12  &  18  Vic.  c.  106, 
e.  100).  After  the  proofs  of  the  petitioning  creditor's 
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debt,  and  of  the  trading  and  act  of  bankruptcy  by  the 
party  against  whom  the  petition  was  filed,  the  com- 
missioner may  adjudge  such  person  bankrupt,  of 
which,  however,  he  is  to  have  notice  before  it  is  ad- 
vertised (Mont,  and  Ayrt.  Pract.  chap.  11 ;  Eden's 
Bankr.  Law,  chap.  5;  12  &  13  Vic.  c.  106,  s.  101). 

VI.  Time  for  disputing  bankruptcy. — There  are 
two  different  occasions  on  which  a  trader  may  dis- 
pute his  alleged  bankruptcy :  one  before  the  adver- 
tising of  the  adjudication,  the  other  subsequently 
thereto  (see  ante,  p.  177,  which  requires  an  altera- 
as  to  the  time,  as  stated  infra).  In  the  former  case 
the  party  has  seven  days,  which  may,  on  application, 
be  extended  to  fourteen  days,  from  the  service  of  a 
duplicate  of  adjudication  to  show  cause  to  the  court 
— i.  e.,  the  commissioner — against  the  validity  of  the 
commission  (12  &  13  Vic.  c.  106,  s.  104 ;  Key,  div. 
"  Bankruptcy,"  p.  51,  2nd  edit).  In  the  latter  case 
the  time  was  formerly  twenty-one  days  only  where 
the  bankrupt. was  within  the  United  Kingdom,  but 
ms  we  have  already  noticed  (ante,  p.  153),  the  time 
is,  as  to  persons  adjudged  bankrupt  on  or  after  the 
1st  of  September,  1854,  extended  to  two  calendar 
months  (17  &  18  Vic.  c.  119). 

VII.  Assignment  far  benefit  of  creditors. — An  as- 
signment by  a  trader  of  all  his  estate  and  effects  for 
the  benefit  of  his  creditors  is  an  act  of  bankruptcy, 
but  if  it  be  executed,  attested,  and  advertised  as  re- 
quired by  sec.  68  of  the  Consolidation  Act  (set  out 
and  explained  ante,  p.  196),  and  no  petition  for  adju- 
dication is  filed  within  three  months  from  the  execu- 
tion of  such  deed,  it  cannot  be  afterwards  used  as  an 
act  of  bankruptcy  (l'Law  Stud.  Mag.  N.  S.  253; 
Key,  div.  "Bankruptcy,"  pp.  80,  81,  2nd  edit.). 

VIII.  Settlement  by  a  trader. — A  settlement  by  a 
trader  made  before  bankruptcy,  and  in  consideration 
of  a  future  marriage,  is  valid,  even  if  the  husband 
were  then  indebted,  and  even  if  the  goods  were  His 
own  and  not  his  intended  wife's  (2  Madd.  Chanc. 
Pract  868;  Simmonds  v.  Edwards,  11  Jur.  592; 
S.  C.  16  Mees.  and  Wels.  838).  But  a  settlement 
after  marriage  (not  being  in  pursuance  of  written 
articles  prior  thereto,  which  is,  indeed,  the  same 
as  an  actual  settlement)  by  a  trader  being  at  that 
time  greatly  in  debt,  or  becoming  so  shortly  after- 
wards, is  invalid  as  against  then  creditors  and  the  as- 
signees, unless  supported  by  a  valuable  consideration 
(Pott  v.  Todhunter,  9  Jur.  589 ;  S.  C.  2  Coll.  q.  C. 
76;  2  Mag.  N.  S.  Supp.  pp.  180,  181)  So  much 
with  reference  to  the  Mukrupt's  own  marriage-set- 
tlement; but  in  the  Consolidation  Act  there  is  a 
provision  relating  to  settlements  on  his  children  and 
other  persons  (which  latter  words,  it  is  said,  are 
intended  to  comprise  his  wife,  Glaister  v.  Hewer, 
8  Yes.  204).  This  is  sec.  126-  (which  is  the  same  as 
sec.  78  of  the  6  Geo.  4,  c.  16),  and  it  enacts  that  if 
any  bankrupt,  being  at  the  time  insolvent,  shall  (except 
upon  the  marriage  of  any  of  his  children,  or  for  some 
valuable  consideration)  have  conveyed,  assigned,  or 
transferred  to  any  of  his  children  or  to  any  ether 
person  any  hereditaments,  offices,  fees,  annuities, 
leases,  goods-  or  chattels,  or  have  delivered  or  made 
over  to  any  such  person  any  bonds,  bills,  notes,  or 
other  securities,  or  nave  transferred  his  debts  to  any 
other  person,  or  into  any  other  person's  name,  the 
commissioners  may,  notwithstanding,  effectually  sell 


and  dispose  of  the  same  for  the  benefit  of  the  cre- 
ditors under  the  bankruptcy ;  and  every  such  sale 
shall  be  valid  against  the  bankrupt,  and  such  children 
and  persons,  and  against  all  persons  claiming  under 
him. 

IX.  Fraudulent  preference. — In  order  to  constitute 
a  fraudulent  preference,  it  should  be  shown  that  the 
transaction  was  voluntary,  made  in  contemplation  of 
bankruptcy,  and  with  a  view  to  prefer  the  particular 
creditor.     "The  proper  definition  of  a  fraudulent 

E reference  is,  a  voluntary  preference  moving  from  the 
ankrupt  in  favour  of  a  particular  creditor,  and  in 
contemplation  of  bankruptcy."  (Per  Parke,  J., 
in  Morgan  v.  Brundett,  2  Nev.  and  Man.  287 ; 
S.  C.  5  Bam.  and  Adol.  298 ;  see  2  Law  Stud.  Mag. 
239,  240 ;  6  Id.  251 ;  2  Id.  Supp.. pp.  54,  56). 

X.  Proving  debt. — Debts  are.  proved  by  the  cre- 
ditor, where  he  is  living  near  the  place  where  the 
court  is  held,  attending  and  making  a  deposition  of 
his  debt,  in  which  he  must  state  the  particulars  of 
and  consideration  for  his  claim,  and  that  the  debt 
was  due  and  owing  before  the  filing  of  the  peti- 
tion, or  has-  since  become  payable,  and  if  the  creditor 
hold  any -security  he  must  state  that  fact,  and  pro- 
duce the  document.  If  any  creditor  live  remote 
from  the  place  of  the  meeting  of  the  commis- 
sioners, he  may  prove  by  affidavit,  sworn  before 
one  of  the  parties  elsewhere  stated  as  authorised  to 
administer  an  oath  in  bankruptcy  matters.  It  has 
been  held  that  though  the  164th  section  of  the  Con- 
solidation Act  does  not  provide  for  proof  by  affi- 
davit, and  there,  is  no  express  provision  in  the  act 
dispensing  with  personal  attendance,  creditors  in 
the  country  may  prove  by  affidavit  (2  Law  Stud. 
Mag.  N.  S.  p.  4). 

XL  Leaseholds  of  bankrupt. — The  assignees  do  not 
need  to  do  any  act  to  u  disencumber  "  themselves  of 
leasehold  property  of  no  available  value  :  they  need 
only  refrain  from  accepting  it.  The  Examiners,  how- 
ever, always  have,  and  apparently  will,  continue  to 
entertain  the  notion  that  the  leasehold  property  is  in 
the  hands  of  the  assignees,  and  that  if  they  wish  to 

fet  rid  of  it  they  must  do  some  act  (see  ante,  p.  7C  ; 
Ley,  div.  "Bankruptcy,"  pp.70.  71,  2nd  ediO  The 
Examiners  have  probably  Deen  misled  by  tne  side 
note  of  the  case  or  Turner  v.  Nicholls  (16  Sim.  565  ; 
S.C.  13  Jur.  293 ;  18  Law  Journ.  Chanc.  278)  which 
in  the  first  report  is  thus  stated  :  "  The  interest  of  a 
bankrupt  in  leaseholds  is  not  finally  divested  until 
the  creditors1  assignees  are  chosen" ;  but  it  is  not  a 
legitimate  conclusion  that  on  such  choice  the  lease- 
holds are  finally  vested  in  the  assignees  and  that 
they  must  do  some  act  to  divest  themselves  of  such 
property. 

XII.  Actions  by  assignees — Evidence  of  bankruptcy. 
— It  is  not  necessary  in  actions  by  assignees  to  ad- 
duce any  evidence  of  the  bankruptcy  where  it  is 
sought  to  recover  a  debt  or  demand  for  which  the 
bankrupt  might  have  sustained  an  action  had  he 
not  been  adjudged  a  bankrupt,  nor  is  it  necessary  in 
any*  other  case,  except  after  notice  by  the  opposing 
party  of  his  intention  to  dispute  some  and  which  (see 
ante  pp.  131,  132)  of  the  matters  necessary  to  sustain 
the  bankruptcy  (12  &  13  Vic.  c.  106,  ss.  233,  235 ; 
Key,  div.  "Bankruptcy,"  pp.  133,  136,  2nd  edit.) 
AlII.  Certificate— Grant— Appeal— The  certificate 
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is  granted  by  the  commissioner  acting  in  the  bank- 
ruptcy ;  on  appeal  against  the  refusal  of  it  lies  to  the 
Court  of  Appeal  in  Chancery.  (12  &  13  Vic.  c.  106, 
ss.  198,  199,  206 ;  14  &  16  Vic.  c.  83,  s.  7 ;  Key,  div. 
"Bankruptcy,"  pp.  121,  124,  2nd  edit. ;  ante,  p.  77, 
No.  XIV) 

XIV.  Trader  petitioning  for  adjudication  against 
himself. — Where  a  trader  has  committed  an  act  of 
bankruptcy  he  may  petition  for  adjudication  against 
himself  if  he  can  make  it  appear  that  his  available 
estate  (see  22  Law  Tim.  160)  is  sufficient  to  produce 
the  sum  of  £150  at  least.  This  is  in  lieu  of  the  old 
rule  that  five  shillings  in  the  pound  must  be  shown. 
(17  &  18  Vic.  c.  119,  stated  ante,  p.  163) 

XV.  Certificate— Acts  disentitling  bankrupt— -The 
Commissioner  must  withhold  the  certificate  in  the  fol- 
lowing cases: — If  the  bankrupt  has  lost  by  gaming 
£20  in  one  day,  or  £200  within  twelve  months,  or 
£200  by  stock-jobbing,  or  has  parted  with,  concealed, 
destroyed  or  falsified,  &c,  any  of  his  books,  papers, 
&c,  or  made  fraudulent  entries,  or  concealed  any 
part  of  his  property  (see  Courtiron  v.  Meunier,  15 
Jur.  275";  S.  C.  2  taw  Stud.  Mag.  N.  S.  140),  or 
permitted  fictitious  debts  to  be  proved.  And  if  the 
certificate  has,  from  a  want  of  knowledge  of  any 
of  these  -  circumstances,  been  allowed,  it  will,  on 
proof  of  any  of  them,  be  wholly  void.  This  is  by 
sec.  201  oi  the  Bankruptcy  Consolidation  Act.  In 
addition  to  which  by  sec.  256,  the  commissioner  may 
refuse  to  grant  a  certificate  or  suspend  the  same  in 
the  following  cases:  1.  the  destruction  within  two 
months  of  the  petition  for  adjudication  of  any  docu- 
ments or  books  relating  to  his  trading  dealings  or 
estate ;  2,  if  he  have  kept  false  books  or  made  false 
entries ;  3.  if  he  have  contracted  any  debt  by  fraud ; 
4.  if  he  have,  within  two  months  of  petition,  frau- 
dulently preferred  any  creditor ;  5.  if  he  have  con- 
cealed any  debt  due  to  or  from  him,  or  concealed  or 
made  away  with  any  part  of  his  property ;  6.  if  he 
have  attempted  to  account  for  any  of  his  property  by 
fictitious  losses;  7.  if  he  have  vexatiously  and  fh- 
vously  defended  any  suit ;  8.  if  he  have  wilfully  with- 
held any  book  or  document  relating  to  his  trading, 
dealings  or  estate ;  9.  if  he  have  wilfully  omitted  to 
keep  proper  books  of  account,  or  shall  have  wilfully 
kept  his  books  imperfectly  carelessly  and  negligently. 

conveyancing  (ante,  p.  234). 

I.  Feme  covert  disposing  of  real  estate. — By  the 
8  &  4  Will.  4,  c,  74,  s.  77,  and  the  8  &  9  Vic.  c.  106, 
as.  6,  7,  a  feme  covert  may  (when  not  restrained 
therefrom),  even  during  coverture,  dispose  of  her 
real  estate,  whether  in  possession,  remainder,  re- 
version, or  in  contingency;  the  disposition  must  be 
by  deed  duly  acknowledged,  and  (unless  in  exercise 
of  a  power,  or  in  respect  of  her  separate  estate)  her 
husband  must  join  therein,  unless  for  any  special 
reason  his  joining  is  dispensed  with  by  the  Court  of 
Common  Pleas.  This  applies  to  the  equitable  as 
well  as  to  the  legal  estate  of  a  feme  covert  (Burt. 
Comp.  pi.  1368,  n.  a ;  Watk.  by  White,  pp.  384, 
408,  409,  8th  edit.).  Where  the  sale  is  under  a 
compulsory  power  in  a  statute  an  acknowledgment 
is  not  required  (7  Com.  Ben.  Rep.  120 ;  2  L.  S.  M. 
n.  s.  215).    The  want  of  an  acknowledgment  cannot 


be  relieved  against  in  equity  (Lassence  v.  Tierney, 

1  Macn.  and  Gord.  551 ;  S.  C.  14  Jur.  182V  As  to 
the  separate  estate  of  a  feme  covert,  if  she  be  not 
restrained  from  alienation,  she  may,  as  above  stated, 
dispose  thereof  in  the  same  manner  as  a  feme  sole — 
t. «.,  without  her  husband  joining  therein,  and  so  she 
may  exercise  a  power  reserved  to  her  over  her  real 
estate. 

II.  Feme  covert  disposing  of  personal  estate. — A 
feme  covert  has  no  power  of  disposition  over  her 
personal  estate,  which  by  law  is  a  gift  to  her  hus- 
band, in  some  instances  absolutely,  in  others  sub 
modo;  but  she  may  dispose  of  such  as  she  has  a 
power  over,  or  which  are  otherwise  settled  to  her 
separate  use  without  restraint  of  alienation. 

III.  Husband's  rights  over  wife's  real  and  personal 
property. — All  freeholds  of  which  the  wife  is  seised 
at  the  time  of  the  marriage,  or  afterwards,  arc  vested 
in  the  husband  and  wife  during  coverture,  in  right  of 
the  wife  (Co.  Litt.  325  b,  n.  (2)  851  a  ;  Oomvn's  Dig. 
tit.  u  Baron  and  Feme,"  E.  1).  Although  a  man 
who  marries  a  woman  seised  in  fee  gains  &  freehold 
in  right  of  his  wife,  yet  it  must  m  pleading  be 
alleged  that  the  husband  and  wife,  in  right  of  the 
wife,  were  seised  in  fee,  and  not  of  freehold  merely ; 
and  if  the  husband  state  that  he  is  seised  in  his 
demesne  as  of  freehold  in  right  of  his  wife,  it  will  be 
bad,  on  special  demurrer  (Polybank  v.  Hawkins, 
Dougl.  329;  1  W.  Saund.  253,  n. ;  Noy's  Max.  41, 
note  by  Bythewood ;  12  Jurist,  557).  During  their 
joint  lives  the  husband  is  entitled  to  the  profits,  and 
nas  the  sole  control  and  management  thereof;  but 
he  cannot  convey  or  charge  the  lands  for  any  longer 
period  than  while  his  own  interest  continues  (Co. 
Litt.  326  a ;  8  Co.  Rep.  72).  In  other  words,  the 
husband  may  convey  to  another  for  the  joint  lives  of 
himself  and  his  wife  (Robertson  v.  Norris,  12  Jur. 
556).  Upon  the  wife's  decease  the  husband  is  en- 
titled to  her  lands  for  his  life,  as  a  tenant  by  the  cur- 
tesy ;  but  certain  requisites  must  concur  to  give  him 
this  title  (see  2  Black.  Com.  126 ;  1  Steph.  246 ; 

2  Ibid.  299, 1st  edit.).  With  respect  to  the  wife's 
real  property  in  reversion,  if  it  so  continues  till  after 
the  husband's  death,  he,  of  course,  takes  no  interest 
therein. 

IV.  Apportionment  of  rent — Tenant  for  life  and  re- 
mainder-man.— Prior  to  the  11  Geo.  2,  c.  19,  by  the 
death  of  a  tenant  for  life,  where  the  lands  were  in 
lease,  the  rent  was  wholly  lost  alike  to  the  represen- 
tatives of  the  tenant  for  life  and  to  the  remainder- 
man (Jenner  v.  Morgan,  1  P.  Will.  892).  By  the 
above  statute,  if  the  tenant  for  life  dies  before  the 
day  on  which  the  rent  is  payable  upon  any  demise 
determinable  by  such  death,  his  representatives  may 
recover  a  proportion  of  such  rent  up  to  the  time  of 
the  death  (1  Fonbl.  Eq.  B.  I,  ch.  5,  s.  9,  note ;  Princ. 
Eq.  114).  The  4  &  5  Will.  4,  c.  22,  s.  1,  extends 
the  provisions  of  the  above  statute  to  rents  reserved 
on  leases  determining  on  the  death*  of  the  person 
making  them  (though  not  strictly  tenant  for  life),  or 
on  the  death  of  tenant  pur  autre  vie.  And  sec.  2  ex- 
tends the  power  of  apportionment  of  rents  and  other 
payments  to  rents  service  on  any  lease  by  a  tenant 
for  any  life  interest,  or  on  any  lease  granted  under 
any  }>ower  (made  after  the  passing  of  the  act);  but 
though  it  purports  in  the  commencement  to  speak 
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of  leasee  by  tenants  in  fee,  it  has  been  held  not  to 
apply  to  leases  by  a  tenant  in  fee  (Brown  v.  Amyott, 
3  Hare,  173 ;  8  Jur.  568 ;  see  16  Jur.  223 ;  Shefr- 
perdson  v.  Tower,  8  Jur.'  485).  Nor  does  the  statute 
provide  for  apportionment  of  rent  between  the  real 
and  personal  representatives  of  a  person  whose  in- 
terest is  not  terminated  by  his  death  {Ibid) ;  nor  to 
rents  reserved  upon  leases  not  made  in  writing  {re 
Markley,  4  Myl.  and  <?r.  484 ;  S.  C.  3  Jur.  767;  as 
to  apportionment  of  annuities  -where  the  interest 
ceases  with  annuitant's  life,  ante,  p.  8).  The  act, 
however,  in  general,  is  adapted  to  cases  where  the-, 
right  to  the  rent  remains,  but  the  sum  due  is  to  be 
apportioned  between  a  particular  tenant  and  a  rever- 
sioner (BrowelTs  Real  Property  Statutes,  177, 
note). 

Y.  Emblements. — Where  a  man  has  an  uncertain 
estate,  as  for  his  own  or  another's  life,  or  at  will,  he 
is  entitled  on  the  determination  of  his  tenancy  (if  it 
be*  not  by  his  own  act)  to  the  emblements  or  profits 
of  his  crop.  The  doctrine  of  emblements  extends 
not  only  to  corn  sown,  but  to  roots  planted,  or  other 
annual  artificial  profits ;  but  it  is  otherwise  of  fruit 
trees,  grass,  or  the  like,  which  are  not  planted  an- 
nually at  the  expense  and  labour  of  the  tenant,  but 
are  either  a  permanent  or  natural  profit  of  the  earth 
(Co.  Iitt.  55;  Graves  v.  Weld,  5  Barn,  and  Adol. 
105 ;  Davis  v.  Eyton,  7  Bing.  154 ;  2  Black.  Com. 
122 ;  1  Steph.  Com.  242,  269,  1st  edit. ;  pp.  247, 
275 ;  Cro.  Eliz.  461 ;  Iitt.  s.  68 ;  3  Law  Stud.  Mag., 
N.  S.,  Supp.  p.  28^.  Emblements  can  be  claimed 
only  in  a  species  or  crop  which  ordinarily  repays  the 
labour  by  which  it  is  produced  within  the  year  in 
which  that  labour  is  bestowed;  and  it  seems  that 
where  (as  in  the  case  of  clover)  the  vegetable  is 
capable  of  yielding  several  crops,  the  tenant  pur 
autre  vie,  having  cut  one  crop,  as  emblements  during 
the  year,  is  not  entitled  to  emblements  of  crops  cut 
by  the  reversioner,  more  than  one  year  having 
elapsed  from  the  sowing  (Graves  v.  Weld,  5  B.  and 
Adol.  105;  S.  C.  2  Nev,  and  Man.  725).  And  till 
lately  a  lessee  under  a  lease  from  a  tenant  for  life 
was  entitled  to  emblements,  and  that  not  only  in 
those  cases  where  a  tenant  for  life  is  entitled — 
namely,  where  the  estate  was  determined  by  the 
acts  of  God  or  of  the  law  (2  Black.  Com.  122  ;  Com. 
Dig.  tit.  "Biens"  (G);  1  Steph.  Com.  242),  but 
likewise  where  the  tenancy  was  determined  by  the 
act  of  the  tenant  for  life  (5  Coke's  Rep.  116  ;  2 
Black.  Com.  122  ;  1- Steph.  Com.  242, 269, 1st  edit.). 
But  if  the  tenant  for  years  himself  determined  the 
tenancy  by  his  own  act,  he  was  not  entitled  to  emble- 
ments (Co.  Iitt.  55b ;  3  Bart.  El.  Conv.  56  ;  Davis  v. 
Eyton,  7  Bing.  154 ;  S.  C.  4  Moo.  and  Payne,  820). 
But  now,  by  the  14  &  15  Vic.  c.  25,  it  is  enacted  that 
on  the  determination  of  leases  or  tenancies  under  a 
tenant  for  life,  or  for  other  uncertain  interests,  instead 
of  claims  for  emblements  the  tenant  shall  continue  to 
hold  and  occupy  the  lands,  &c,  until  the  expiration  of 
the  then  current  year  of  his  tenancy,  and  shall  then 
quit.  The  tenant  must  pay  rent  for  such  period  of 
occupancy  to  the  succeeding  landlord  or  owner. 
The  statute  evidently  intends  to  provide  only  for 
tenancies  whcr.e  there  may  be  emblements ;  indeed, 
it  is  intituled,  "An  Act  to  Improve  the  Law  of 
Landlord  and  Tenant  in  relation  to  Emblements,  to 


growing  crops  seized  in  execution,  and  to  agricultural 
tenant's  fixtures." 

VI.  Tenants  for  life. — A  tenant  for  life,  unless  ex- 
pressly exempted  therefrom,  is  impeachable — that  is, 
liable  for  waste,  which  is  defined  to  be  the  destruc- 
tion, or  material  alteration,  or  neglect  of  repair,  of 
things  forming  an  essential  part  of  the  inheritance,  as 
houses,  timber,  &c.  So  the  opening  of  new  mines 
is  waste  (Burt.  Comp.  pi.  718;  as  to  waste  by  a 
parson  on  the  glebe,  see  16  Jur.  810).  On  the 
other  hand,  a  tenant  for  life  expressly  made  unim- 
peachable of  waste  has  as  full  power  of  cutting  down 
timber,  and  of  opening  new  mines  for  his  own  use,  as 
if  he  had  an  estate .  of  inheritance.  But  although 
such  tenant  for  life  may  commit  waste  for  his  own 
benefit,  yet  he  maybe  restrained' by  injunction  from 
making  spoil  and  destruction  upon  the  estate.  This 
distinction  was  first  introduced  in  the  case  of  Lord 
Bernard,  who  was  tenant  for  life  without  impeach- 
ment of  waste,  with  remainder  to  his  eldest  son  in 
tail,  and,  having  conceived  a  displeasure  against  his 
son,  from  motives  of  spleen  began  to  pull  down  the 
family  mansion,  Raby  Castle,  but  he  was  restrained 
by  the  Chancellor  (Vane  v.  Lord  Bernard,  2  Vern. 
738).  Since  that  case  such  a  tenant  has  been  re- 
strained from  cutting  down  timber  which  serves  for 
shelter  to  the  mansion  house,  or  ornament  to  the 
estate,  and  also  young  trees  not  fit  for  timber  (Pack- 
ington  v.  Packington,  3  Atk.  215 ;  Ashton  v.  Ashton, 

1  Vesey,  264;  Piers  v.  Piers,  Id.;  Bac.  Ab.  7th 
edit.  tit.  "  Waste  "  (N.) ;  3  Wood.  Lee.  899,  et  seq. ; 

2  Bl.  Com.  by  Christian,  283,  n.  13  ;  Key,     ~     '     " 


"  Eouitv," 
See  Kele- 


24,  25,  2nd  edit.,  and  references  there.  See  Kefce- 
wich  v.  Marker,  15  Jur.  687 ;  Marker  v.  Marker, 
15  Jur.  663). 

VII.  Enfranchisement  of  manor  —  Compulsory. — . 
Prior  to  the  15  &  16  Vic.  c.  51,  voluntary  enfran- 
chisements of  oopyholds  might  be  made,  but  by  that 
act  a  compulsory  enfranchisement  may  be  had.  For 
by  that  act,  at  any  time  after  the  next  admittance  to 
any  copyhold  after  the  1st  of  July,  1853,  in  conse- 
quence of  any  surrender,  bargain  and  sale,  or  as- 
surance thereof,  or  in  consequence  of  any  descent, 
gift,  or  devise,  the  lord  or  the  tenant  may,  after  pay- 
ment or  tender  of  fine  and  fees,  require  and  compel 
the  enfranchisement  of  the  land.  The  enfranchise- 
ment is  to  be  at  the  instance  of  the  tenant  or  of  the 
lord.  In  manors,  where  a  fine  is  payable  on  aliena- 
tion, it  is  in  the  power  of  the  tenant  to  enforce  an 
enfranchisement  at  any  time,  because  he  can  make 
an  alienation  of  the  land,  and  thus  bring  the  act  into 
operation.  The  lord,  before  he  can  compel  en- 
franchisement, must  wait  for  the  occurrence  of-  the 
next  act  or  event  which  necessitates  an  admittance. 
The  course  of  proceeding  is  (sec.  2  J  for  the  tenant  or 
lord  entitled  to  require  enfranchisement  to  give 
notice  in  writing  to  the  other  of  his  desire  that  the 
lands  should  be  enfranchised.  The  consideration  is 
then  to  be  ascertained,  unless  the  parties  agree 
about  the  same,  under  the  direction  of  the  Copyhold 
Commissioners,  by  two  valuers,  one  appointed  by 
the  lord,  and  the  other  by  the  tenant,  and  who 
shall  agree  upon  an  umpire  before  they  proceed ; 
and  if  the  amount  be  not  ascertained  within  six 
weeks,  then  the  commissioners  may  act  as  umpire, 
and  fix  the  amount  of  the  compensation.    The  party 


266 


THE  LAW  CHRONICLE. 


requiring  the  enfranchisement  is  to  pay  the  ex- 
penses thereof  (sec.  30).  Provision  is  made  for 
charging  the  expences  on  the  monies  received  or  the 
land  enfranchised  where  the  lord  or  tenant  had  only 
a  limited  interest  (sees.  31,  32). 

VHI.  Mortgage  of  leaseholds. — Where  leaseholds 
are  mortgaged  it  is  usual  to  take  an  underlease  only, 
and  this  should  always  he  done  where  the  rent 
reserved  is  a  rack-rent,  hut,  where  this  is  not  the 
case,  an  assignment  may  be  taken  without  any  ill 
results.  An  assignment  presents  an  advantage  over 
an  underlease  where  a  sale  is  likely  to  be  had  under 
a  power  in  the  mortgage,  but,  of  course,  this  is  not 
sufficient  to  counterbalance  a  liability  incurred  by  an 
assignment  of  a  lease  at  a  rack-rent,  though  even  as 
to  this  the  mortgagee  (who  does  not,  of  course,  like 
an  ordinary  assignee,  covenant  to  indemnify  his  as- 
signor) does  not  incur  any  very  great  risk,  for  he 
may  assign  over  to  a  pauper,  and  so  get  rid  of  his 
liability  (5  Jarman's  Conv.  by  Sweet,  430,  508; 
Selw.  N.  P.  518,  note,  11th  edit.). 

IX.  Freeholds,  copyholds,  and  leaseholds. — The  ex- 
pression H(  freehold  "  is  used  m  various  senses — 1,  as 
synonymous  with  an  estate  for  life;  2,  as  an  interest 
comprehending  not  only  a  life  estate,  but  other  larger 
interests :  in  tnese  senses  it  is  opposed  to  chattel  in- 
terests or  leasehold  estates,  which,  as  being  limited 
to  a  certain  time,  and  passing  to  the  personal  repre- 
sentative, are  considered  inferior  to  freehold  in- 
terests, which,  where  larger  than  for  life,  pass  on 
the  owner's  decease  to  his  heir  ;  3,  "  freehold  "  is 
used  to  designate  the  mode  of  holding  (for  in  England 
all  lands  are  really,  or  are  suppdsed  to  be,  holden  of 
some  superior),  namely,  by  a  free  tenure,  as  bv  rent 
and  fealty ;  in  this  sense  it  is  used  by  way  of  distinc- 
tion from  copyholds,  which  are  held  not  by  a  free 
tenure,  but  by  a  baser  one,  and,  indeed,  were  for- 
merly held  at  the  will  of  the  lord,  and  even  now  are 
stated  to  be  so  held,  with  the  important  addition  of 
tho  words,  "  according  to  the  custom  of  the  manor." 
Freeholds  and  leaseholds  pass  by  conveyance  by  the 
owner  to  a  purchaser,  without  any  intermediary, 
whilst  copyholds  must  be  surrendered  by  the  owner 
into  the  hands  of  the  lord  to  be  regrantcd  by  him  to 
the  purchaser ;  this  does  not,  however,  apply  to  the 
equitable  interest,  which  may  pass  by  deed  (Litt. 
Ten.  sec.  74,  note  ;  Burton's  Comp.  eh.  7),  and  some 
customary  freeholds  (which  have  most  of  the  features 
of  copyholds)  pass  by  bargain  and  sale  (Thompson 
v.  Hardinge,  1  Com.  Ben.  Rep.  940 ;  S.  C.  9  Jur. 
927 ;  Graham  v.  Jackson,  6  Qu.  Ben.  Rep.  811 ; 
S.C.9  Jur.  275). 

X.  Will,  execution  of—Gift  to  an  attesting  witness. — 
The  formalities  to  the  due  execution  of  a  will  (except 
the  wills  of  soldiers  and  mariners  on  service  relating  to 
personalty)  are,  1,  that  the  will  be  in  writing ;  2,  that 
it  be  signed  at  the  foot  or  end  thereof  (or,  under  the 
15  &  16  Vic.  c.  24,  at  least  at,  or  after,  or  following, 
or  under,  or  beside,  or  opposite  to  the  end  of  the 
will,  so  that  it  be  apparent  on  the  face  of  the  will 
that  the  testator  intended  to  give  effect  by  such  his 
signature  to  the  writing  signed  as  his  will)  by  the 
testator,  or  by  some  other  person  in  his  presence  and 
by  his  direction ;  and  such  signature  must  be  made 
or  acknowledged  (2  Law  Stud.  Mag.  N.  S.  299),  by 
the  testator,  in  the  presence  of  two  or  more  witnesses 


presentrat  the  same  time;  and  such  witnesses  must 
attest  and  subscribe  (and  not  formally  acknowledge 
a  previous  signature,  13  Jur.  712),  the  will  in  tne 
presence  of  the  testator  (and  it  is  prudent  that  they 
should  do  so  in  each  other's  presence),  but  no  form 
of  attestation  is  necessary ,  though  it  is  usual  for  pro- 
bate purposes  to  have  one  stating  that' all  the  requi- 
sites of  the  statute  have  been  complied  with  (1  Steph- 
Com.  553,  554,  1st  ed. ;  p.  569,  2nd  ed. ;  27  Law 
Mag.  306—309 ;  see  6  Law  Stud.  Mag.  297 ;  2  Law 
Stud.  Mag.  N.  S.  Supp.  pp.  104,  136).  By  sec.  15 
of  7  Will.  4,  and  1  Vic.  c.  26,  "if  any  person  shall 
attest  the  execution  of  any  will  to  whom  or  to  whose 
wife  or  husband  any  beneficial  devise,  legacy,  estate, 
interest,  gift,  or  appointment  of,  or  affecting  any  real 
or  personal  estate  other  than  and  except  charges  and 
directions  for  the  payment  of  any  debts,  shall  be 
thereby  given  or  made,  such  devise,  legacy,  estate, 
interest,  gift,  or  appointment,  shall,  so  far  only  as 
concerns  such  person  attesting  the  execution  of  such 
will,  or  the  husband  or  wife  of  such  person,  or  any 

Eerson  claiming  under  such  person  or  wife  or  hus- 
and,  be  utterly  null  and  void,  and  such  attesting 
witness  may  be  admitted  to  prove  the  execution  of 
such  will  (1  Steph.  Com.  554, 1st  edit. ;  p.  570,  2nd 
edit.;  Shelfbrd's  New  Will  Act,  38 ;  see  re  Mitchell, 
2  Curteis,  916). 

XI.  Disentailing  deed— Enrolment,  time — Omission 
to  enrol— A  disentailing  deed  is  required  to  be 
enrolled  within  six  calendar  months  after  its  execu 
tion  (3  &  4  Will.  4,  c.  74,  s.  41).  On  a  conveyance 
by  a  tenant  in  tail,  whether  by  grant  or  by  lease  and 
release  (not  enrolled  pursuant  to  3  &  4  Will.  4, 
c.  74,  s.  41)  the  purchaser  takes  a  base  fee,  voidable 
by  the  issue  in  tail ;  that  is,  he  has  an  estate  of  in- 
heritance descendible  to  him  and  his  heirs,  as  long  as 
the  tenant  in  tail  has  heirs  of  his  body.  This  has  been  so 
decided  in  direct  opposition  to  the  authority  of  Lit- 
tleton in  his  tenures  (see  Litt.  Ten.  s.  612,  and  note ; 
Macheli  v.  Clarke,  2  Salkeld,  619 ;  Seymour's  Case, 
10  Coke's  Rep.  95 ;  3  Burr.  1708 ;  7  Term  Rep. 
276 ;  1  Steph.  Com.  221,  note  (r)  ad  fin.  lstedit. ; 
Gilb,  Ten.  121;  Watk.  Convey.  116,  note  by 
Coventry). 

XII.  J&ou?«r.— With  respect  to  a  wife  married  before 
the  1st  of  January,  1834,  she  is  entitled  on  the  death 
of  her  husband  to  dower,  that  is,  to  an  estate  for  life 
in  one-third  of  her  husband's  lands  and  tenements. 
Jointure  is  where  the  husband  has  made  a  compe- 
tent provision  for  the  wife,  by  giving  her  a  life  estate, 
at  least,  in  lands  and  tenements,  to  take  effect  pre- 
sently after  his  death,  by  which  she  is  for  ever  pre- 
cluded from  claiming  her  dower.  A  strict  lend 
jointure  must  have  the  following  requisites : — 1.  The 
jointure  must  be  limited  to  take  effect  immediately 
on  the  death  of  the  husband.  2.  It  must  be  for  her 
own  life  at  least;  and  not  pur  autre  vie,  or  for  any 
term  of  years,  or  for  other  smaller  estate.  3.  It 
must  be  made  to  herself,  and  to  no  other  in  trust  for 
her.  4.  It  must  be  made,  and,  according  to  some 
authorities  (but  see  Key,  div.  "Conveyancing," 
p.  101 ,  3rd  edit.),  must  appear  by  the  deed  to  be  in 
satisfaction  of  her  whole  aower;  and  not  of  any  par- 
ticular part  of  it.  However,  in  equity,  provision  in 
bar  of  aowcr,  made  after  marriage,  and  even  by  will, 
will,  if  she  accept  it,  defeat  the  wife's  right  to  dower 
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(Burton's  Comp.  147 ;  2  Black.  Com.  188 ;  Corayn's 
Dig.  lit.  "  Chancery  "  (3  Z.),  and  Dower,  E. ;  Noy's 
Dial.  40 ;  2  Steph.  Com.  255, 1st  edit.).  Dower,  as 
regards  women"  married  on  or  since  2nd  January, 
1884,  arises  out  of  all  real  hereditaments  to  which 
the  husband  was  at  the  time  of  his  death  solely  en- 
titled, for  any  estate  of  inheritance  in  'possession,  at 
law  or  in  equity,  and  not  absolutely  disposed  of  by 
his  will,  nor  exempted  from  dower  by  his  declaration 
in  any  deed  or  will,  or  by  devise  to  her  of  heredita- 
ments, of  which  she  would  otherwise  be  dowable 
(8  &  4  Will.  4,  c  105  ;  Watk.  Convey,  p.  82,  by 
White;  Burton's  Comp.  p.  141).  The  statute  of 
8  ft  4  Will.  4,  c  105,  applies  only  to  the  case  of 
widows  whose  marriages  nave  taken  place  since  the 
1st  of  January,  1834.  As  to  the  requisites  to  entitle 
the  widow  to  dower  before  this  statute,  see  2  Black. 
Com.  chap.  8 ;  Burton's  Comp.  p.  140 ;  Com.  dig. 
tit  u  Dower  j"  1  Steph.  Com.  chap.  4 ;  and  it  has  no 
application  to  the  case  of  copyholds  (Fowdrell  v. 
Jones,  Week.  Rep.  1854-5,  p.  82 ;  S.  C.  24  Law 
Tim.  Rep.  88),  in  which  case  Y.  C.  Stuart  said : 
"the  language  of  the  8  &  4  Will.  4,  c.  105,  shows 
that  it  refers  only  to  estates  which  pass  by  deed,-  and 
not  by  surrender,  and  the  opinion  of  Lord  St. 
Leonards  is  repeatedly  expressed  that  copyholds  are 
not  within  that  statute." 

^  XHI.  Conveyance  with  "mortgage  for  part  of  con- 
sideration.—-The  object  being  to  secure  the  repay- 
ment of  the  sum  advanced  by  the  wife's  trustees,  there  • 
are  several  modes  of  doing  this.  One  is  that  a  con- 
veyance should  be  taken  to  such  trustees  in  fee  in 
trust  to  secure  the  repayment  of  the  sum  advanced, 
and  after  payment  thereof  to  convey  to  the  husband. 
A  second  mode  is  to  limit  the  fee  to  the  pur- 
chaser to  the  use  of  the  mortgagee  for  a  term  of  one 
thousand  years,  and  after  the  expiration,  or  sooner 
determination  thereof,  to  the  use  of  the  purchaser  in 
fee :  a  provision  being  inserted  for  cesser  of  the  term 
on  payment  of  the  mortgage  money.  Another  way, 
and  which  in  the  case  of  persons  not  having  a  fidu- 
ciary character  is  preferable,  is  for  the  vendor  to 
convey  to  the  purchaser  to  the  use  of  the  mortgagee 
for  a  long  term  of  years,  and  afterwards,>that  is,  on 
payment  of  the  money  to  the  purchaser  in  fee. 

AlV.  Conditions  of  sale  on  disposing  of  part  of 
estate. — Where  a  vendor  is  about  to  sell  a  small  por- 
tion of  his  estate,  he  should  stipulate  that  he  shall 
be  at  liberty  to  retain  the  title-deeds,  on  furnishing, 
at  the  purchaser's  expense,  attested  copies,  and  enter- 
ing into  a  covenant  to  produce  the  originals  (to  be  pre- 
pared by  and  at  the  expense  of  the  purchaser),  and 
that  on  disposing  of  the  residue  cf  the  lands  to  which 
the  title-deeds  relate-the  covenant  shall  cease  on  his 
procuring  the  purchaser  thereof  to  execute  (at  the 
original  purchaser's  expense)  a  similar  covenant. 
The  following  is  a  form  of  a  condition : — 

Inasmuch  as  the  deeds  and  muniments  of  title  in  the 
vendor's  possession  relate  to  other  property  of  the  vendor, 
(he  same  shall  be  retained  by  the  vendor,,  who  will  enter 
into  (he  usual  covenant  for  their  production,  and  for 
furnishing  copies  thereof  such  covenant  to  be  determin- 
able upon  the  vendor's  parting  with  the  deeds  and  muni- 
ments, and  procuring  the  person  to  whom  they  shall  be 
delivered  to  enter  into  a  similar  covenant  with  the 
person  then  entitled  to  the  benefit  of  the  vendor's  cove- 


nant. [If  not  otherwise  provided  for,  add :  The 
deeds  containing  any  such  covenants  as  aforesaid, 
whether  original  or  substituted,  shall  be  prepared  by  and 
at  the  expense  of  the  covenantee,  and  the  expences  of  all 
attested,  official,  or  other \  copies  of  or  extracts  from 
deeds  or  other  documents,  shall  be  borne  by  the  pur- 
chaser], 

XV.  Sale  to  odv  off  mortgage. — The  purchaser 
should  search  fox.  judgments  against  the  mortgagor 
A.,  his  heir-atrla*Y  and  the  mortgagee  C.  B.  The 
search  should  strictly  extend  back  to  the  commence- 
ment of  the*  registry,  though  most  practitioners  are 
content  (except  as  to  Crown  debts)  to  go  back  for. 
ten  years,  and  some  even  limit  themselves  to  five 
years,  that  being  the  period  during  which  a  regis- 
tered judgment  has  currency  without  re-registry ; 
but  this  is  hardly  safe  (see  Freer  v.  Hesse,  17  Jur. 
703 ;  S.  C.  22  Law  J.  Chanc..597),  and  as  to  Crown 
debts,  since  no  re-registry  is  requisite,  the  search 
should  always  he  extended  back  to  the  commence- 
ment of  the  registry. 

Cbtmhtal  law  (ante,  p.  235). 

L  Burglary. — Burglary  is  a  breaking  and  entering 
in  the  night  £mav  inter  a  dwelling-house  or  building 
communicaui^  therewith,  with  intent  to  commit  a 
felony.  This  night  time  is  after  nine  in  the  evening 
and  before  six  in  the  morning  (1  Vic.  c.  86,  s.  4 ; 
Key,  div.  "  Criminal  Law,*  p.  25,  2nd  edit.). 

ft.  Killing  burglar. — A  burglar  may  be  lawfully 
shot  (4  Steph.  Com.  124,  2nd  edit.). 
.  HL  Evidence  of  wife. — There  is  no  instance  in  a 
criminal  case  in  which  the  wife  is  allowed  to  be  evi- 
dence for  her  husband,  and  the  16  &  17  Vic.  c.  83, 
admitting  husband  and  wife  as  witnesses,  provides 
that  nothing  therein  contained  shall  render  any  wife 
competent  or  compellable  to  give  evidence  for  .or 
against  her  husband  in  any  criminal  proceeding,  or 
in  any  proceeding  instituted  in  consequent  of 
adultery. 

IV.  Evidence  of  wife — Bigamy.  —  The  first  wife 
cannot  be  evidence  as  a  witness  against  her  husband 
on  an  indictment  for  bigamy,  but  the  second  woman 
can  (Archb.  Crim.  Plead,  and  Evid.  pp.  146,  62G, 
8th  edit.). 

V.  Forfeiture  for  fehny. — In  felony  the  offender 
forfeits  (on  conviction)  all  his  chattel  interests  abso- 
lutely, and  (on  attainder)  the  subsequent  (3  Bac. 
Abr.  738,  7th  edit:)  profits  of  all  estates  of  freehold  . 
during  life ;;  and  by  attainder  for  murder  the  offender 
forfeits  (First  Book,  441)  after  his  death  all  his 
lands  and  tenements  in  fee  simple  (but  not  those  in 
tail),  which  go  to  the  crown;  for  a  very  short  period 
of  time  :  for  the  king  shall  have  them  for  a  year  and 
a  day,  and  may  commit  therein  what  waste  he 
pleases ;  which  is  called  the  king's  year,  day,  and 
waste.  This  year,  day,  and  waste  are  now  usually 
compounded  for,  but  otherwise  (we  are  now  speaking 
of  murder  only,  see  4  Geo.  8,  c.  145)  they  regularly 
belong  to  the  crown ;  and,  after  their  expiration,  the 
land  would  naturally  have  descended  to  the  heir  (as 
in  gavelkind  tenure  it  still  does)  did  not  its  feudal 
quality  intercept  such  descent,  and  give  it  by  way  of 
escheat  to  the  lord.  These  forfeitures  for  felony 
arise  only  upon  attainder  (1  Mees.  and  Wels.  145)  ; 
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and  therefore  a  feh  de  se  forfeits  no  lands  of  in- 
heritance or  freehold,  for  he  never  5s  attainted  as  a 
felon.  The  forfeiture  (in  the  case  of  murder)  relates 
back  to  the  time  of  the  committal  of  the  offence,  but 
the  mesne  profits  prior  to  attainder  will  not  be  af- 
fected (3  Bac.  Abr.  supra),  and  as  to  chattels,  the 
forfeiture  relates  to  the  conviction  (4  Bl.  Com.  886 ; 
2  Inst.  87 ;  8  lid.  55 :  4  Steph.  Com.  488,  484,  2nd 
edit.;  2  Abr.  Prest.  Abstr.  p.  1 ;  6  Jur.  Big.  93). 

VI.  Forfeiture,  time  o/.— With  relation  to  the  time 
at  which  forfeiture  for  crime  takes  place,  there  is  a 
difference  between  lands  and  chattels.  Lands  are 
forfeited  upon  attainder  (if  office  found,  5  Barn,  and 
Adol.  765),  and  not  before :  goods  and  chattels  are 
forfeited  by  conviction.  Because,  in  many  of  the  cases 
in  which  goods  are  forfeited,  there  never  is  any  at- 
tainder; which  happens  only  when  judgment  of 
death  or  outlawry  is  given :  therefore,  m  those  cases 
the  forfeiture  must  be  on  conviction,  or  not  at  all ; 
and,  being  necessarily  upon  conviction  in  those,  it  is 
so  ordered  in  all  other  cases.  In  outlawries  for 
treason  or  felony,  lands  are  forfeited  only  by  the 

j  udgment ;  but  the  goods  and  chattels  are  forfeited 
by  a  man's  being  first  put  in  the  exigent,  without 
staying  until  he  is  in  quinto  exactus,  or  finally  out- 
lawed. The  forfeiture  of  lands  has  relation  to  the 
time  of  the  fact  committed,  so  as  to  avoid  all  sub- 
sequent sales  and  incumbrances :  though  Bacon  says 
(8  Abr.  p.  738.  7th  edit.),  that  the  attainder  has  no 
relation  back  as  to  the  mesne  profits  of  the  lands  ;  the 
forfeiture  of  goods  and  chattels  has  no  relation  back- 
wards ;  so  that  those  only  which  a  man  possesses  at 
the  time  of  conviction  shall  be  forfeited  (1  Russ.  and 
Mvl.  756).  Therefore,  a  traitor  or  felon  may  bond 
fide  sell  any  of  his  chattels,  real  or  personal,  for  the 
sustenance  of  himself  and  his  family  between  the 
fact  and  conviction :  and  if  value  be  given  for  them, 
the  crown  cannot  recover  them  back.  Yet  il  they 
be  collusively,  and  not  bond  fide  parted  with,  merely 
to  defraud  the  crown,  the  law  (and  particularly  the 
st.  13  Eliz.  c.  5)  will  reach  them :  for  they  are  all 
the  while  truly  and  substantially  the  property  of  the 
offender;  and  as  he,  if  acquitted,  might  recover 
them  himself,  as  not  parted  with  for  a  good  consider- 
ation, so  in  case  he  happens  to  be  convicted,  the  law 
will  recover  them  for  the  king  (4  Black.  Com.  387 ; 
8  Co.  Inst.  232 ;  6  Hare,  219 ;  3  Co.  Rep.  82 ;  6  Car. 
and  Pay.  144;  Shelford's  Will  Act,  145;  2  Barn, 
and  Adol.  258  ;  Perkins  v.  Bradley,  6  Jur.  254). 

VII.  &  Vm.  Attorneys,  Agents  J*c.  misapplying 
property  intrusted  to  them. — By  the  7  &  8  Geo.  4,  c. 
29,  s.  49,  if  any  money,  or  security  for  the  payment 
of  money  shall  be  entrusted  to  any  banker,  merchant, 
broker,  attorney,  or  other  agent,  with  any  direction 
in  writing  to  apply  such  money  or  the  proceeds  of 
such  security,  and  he  shall  contrary  to  the  purpose 
so  specified,  convert  to  his  own  use  or  benefit  snch 
money,  &c,  every  such  offender  shall  be  guilty  of 
a  misdemeanour,  and  be  liable  to  be  transported  for 
any  term  not  exceeding  fourteen  years,  nor  less  than 
seven,  or  to  suffer  such  other  punishment  by  fine  or 
imprisonment,  or  by  both,  as  the  court  shall  award. 
The  same  section  also  provides  for  a  similar  punish- 
ment of  the  same  parties  where  any  chattel  or  va- 
luable security,  or  any  power  of  attorney  fi)r  the  sale 
or  transfer  of  any  stock,  &c,  shall  be  entrusted  to 


any  such  person,  for  safe  custody,  or  for  any  special 
purpose,  without  any  authority  to  sell,  negotiate', 
transfer,  or  pledge,  and  he  shall  contrary  to  the  ob- 
ject or  purpose  for  which  such  chattel,  &c,  shall 
nave  been  entrusted  to  him,  sell,  negotiate,  transfer, 
pledge,  or  in  any  manner  convert  to  his  own  use  or 
benefit  such  chattel,  &c.  (see  Carr.  dim.  Law,  327 ; 
Dick.  Quart.  Sess.  277,  ei  seq.  4th  edit ;  4  Steph. 
Com.  209: 326, 2nd  edit. ;  First  Book,  376, 405, 406). 
And  by  the  7  &  8  Ceo.  4,  c.  29,  s.  51,  it  is  enacted  if 
any  factor  or  agent  entrusted  for  the  purpose  of  sale 
with  any  goods  or  merchandise,  or  entrusted  with 
any  bill  of  lading,  warehouse-keeper's  or  .wharf- 
inger's certificate  or  warrant,  or  order  for  delivery  of 
goods  or  merchandise,  shall,  for  his  own  benefit,  and 
in  violation  of  good  faith,  deposit  or  pledge  any  such 
goods  or  merchandise  or  any  of  the  said  documents 
as  a  security  for  any.  money  or  negotiable  instru- 
ment borrowed  or  received  by  such  factor  or  agent 
to  a  greater  sum  than  the  amount  which  at  the  tune 
of  such  deposit  or  pledge  was  justly  due  to  such  fac- 
tor or  agent  from  nis  principal;  &c.,  at  or  before  the 
time  of  making  such  deposit  or  pledge,  or  intended 
to  be  thereafter  borrowed  or  received,  eveiy  such 
offender  shall  be  guilty  of  a  misdemeanor,  punishable 
with  transportation  for  seven  or  fourteen  years,  or 
with  fine  or  imprisonment,  or  both,  as  the  court  shall 
award.    And  by  statute  5  &  6  Vic.  c.  39,  s.  6,  it  is 
enacted,  that  if  any  agent  entrusted  with  goods,  or 
the  documents  of  title  thereto,  shall,  contrary  to,  or 
without  the  authority  of  his  principal  in  that  behalf, 
for  his  own  benefit,  and  in  violation  of  good  faith,  make 
any  consignment,  deposit,  transfer,  or  delivery  of  any 
goods  or  documents  of  title  so  entrusted  to  him  as 
aforesaid,  as  and  by  way  of  a  pledge,  lien,  or  security 
for  any  greater  sum  of  money  than  the  amount  which 
at  the  time  of  the  consignment  was  due  to  such  agent 
from  his  principal,  &c,  or  shall  contrary  to  or  with- 
out such  authority,  for  his  own  benefit,  and  in  viola- 
tion of  good  faith,  accept  any  advance  on  the  faith  of 
any  compact  or  agreement  to  consign,  deposit,  trans- 
fer, or  deliver  such  goods  or  documents  of  title  as 
aforesaid,  every  such  agent  shall  be  deemed  guilty 
of  a  misdemeanor,  and  being  convicted  thereof  shall 
be  sentenced  to  transportation  for  any  term  not  ex- 
ceeding fourteen  years,  nor  less  than  seven  years,  or 
to  suffer  such  other  punishment  by  fine  or  imprison- 
ment, or  by  both,  as  the  court  shall  award.    The 
evidence  must  show  that  the  accused  was  an  attorney, 
banker,  &c,  that  the  money,  chattel,  or  valuable  se- 
curity, &c,  was  entrusted  to  him  as  such,  that  no  aur 
thority  was,  in  the  case  of  a  negotiable  instrument, 
given  to  him  to  negotiate  same,  that  in  the  case  of 
money  or  security  for  payment  of  money  that  direc- 
tions in  writing  were  given  for  the  application  of  the 
money,  &c,  and  that  the  defendant  instead  of  apply- 
ing the  money,  security  &c.  as  directed,  converted 
same  to  his  own  use  and  benefit,  (see  Arch.  Crim. 
PI.  &  Ev.  280,  283,  8th  edit.) 

IX.  Agent — False  account. — An  agent  rendering 
an  account  to  his  principal,  and  concealing  from  him 
the  knowledge  of  part  or  the  money  or  effects  received 
by  such  clerk  or  agent,  would  be  guilty  of  embezzle- 
ment but  could  not  be  convicted  of  larceny.  (Archb. 
Crim.  Plead,  and  Evidence  281 ;  R.  v.  Jones,  7  Car. 
and   Pay.    838;   R.  v.  Jones,   8  Carrington   and 
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Payne,    288;    Reg.    v.    Green,   22   Law   Ernes 
Rep.  336.) 

X.  Expelling  trespasser.— The  owner  or  occupier 
of  lands  may  justify  an  expulsion  with  .necessary 
force  of  any  person  found  trespassing  on  such  land ; 
the  owner  or  occupier  must  not  wound  the  party 
and  must  not  use  more  force  than  necessary,  to  expel 
the  trespasser.  (Com.  Dig.  "Pleader"  3  M.  16, 17 ; 
1  Bac.  Abr.  u  Assault  and  Battery,"  C.  in  mora. ;  8 
Term  Rep.  78 ;  Harr.  and  Edw.  N.  P.  667.) 

XL  Perjury— Juryman  and  Witness,— A  convic- 
tion for  perjury  prevents  a  man  from  acting  as  juror 
(if  challenged),  and  so  formerly  it  did  from  being  a 
witness,  but  now  by  the  6  and  7  Vic.  c.  86,  a  party 
convicted  of  perjury  may  be  a  witness,  and  the  ob- 
jection will  only  go  to  his  credit  (8  Steph.  Com.  613 ; 
4  Id.  294  n.  (h),  298  n.  (d). 

XH.  Mantraps— Spring  guns,  &c.— By  the  7  &  8 
Geo.  4,  c.  18,  it  is  enacted,  that  if  any  person  shall 
set  or  place,  or  cause  to  be  set  or  placed,  any  spring- 
gun,  man-trap,  or  other  engine  calculated  to  destroy 
human  life,  or  to  inflict  grievous  bodily  harm,  with 
intent,  &c.,  such  person  so  setting  or  placing  shall  be 
guilty  of  a  misdemeanor.  And  the  permitting  such 
traps  or  engines  to  continue  set,  where  set  by  an- 
other person,  is  a  misdemeanor.  But  it  is  provided 
that  nothing  in  the  act  shall  be  deemed  to  make  it 
a  misdemeanor  to  set  or  cause  to  be  set,  or  to  be  con- 
tinued set  from  sunset  to  sunrise  any  such  gun,  trap, 
or  other  engine,  in  a  dwelling-house  for  the  protection 
thereof  (4  Stewart's  Com.  288 ;  4  Steph.  Com.  163, 
2nd  edit) 

XIII.  Arresting  trespasser.  — By  sec.  28  of  the 
7  &,£  Geo.  4,  c.  30  (the  act  for  punishing  malicious 
injuries  to  property),  any  person  found  committing 
any  wilful  trespass  upon  or  damage  to  real  or  per- 
sonal property  in  that  act  mentioned,  whether  the 
offence  of  which  he  is  guilty  be  punishable  on  indict- 
ment or  upon  summary  conviction,  may  be  immedi- 
ately apprehended,  without  a  warrant,  by  any  peace 
officer*  or  the  owner  of  the  property  injured,  or  his 
servant*  or  any  person  authorised  by  him,  and  taken: 
before  a  justice  of  the  peace  (Key,  div.  "  Criminal 
Law,"  p.  70,  2nd  edit.). 
XIV.  Settlements  of  pauper, — A  settlement  is  ac-  - 

2uired  by  the  following  methods:— 1.  By  birth. 
'or  wherever  a  child  is  first  known  to  be,  that  is 
always  primd  facie,  and,  till  some  other  can  be  shown, 
the  place  of  its  settlement  (see  19  Law  Journ.,  N.  S., 
M.  C.  14).  But  if  its  parent  can  be  proved  to  have 
acquired  a  settlement,  either  by  birth  or  otherwise, 
in  another  parish,  then  the  primd  facie  settlement  of 
the  child  will  be  superseded  by  a  derivative  one  or  a 
settlement  (R.  v.  Inhabitants,  of  St.  Mary,  Leicester, 
3  Adol.  and  El.  644 ;  R.  v.  Walthamstow,  6  Adol. 
and  El.  801).  2.  By  parentage.  For  all  legitimate 
children  take  the  last  settlement  of  the  father,  and 
after  his  death,  of  the  mother,  till  they  are  emanci- 
pated from  parental  authority  by  .marriage,  or  by 
attaining-  the  age  of  twenty-one,  and  living  perma- 
nently separate  from  the  parent,  or  contracting  some 
relation  inconsistent  with  domestic  subjection  (R.  v. 
Witton  cum  Twambrookes,  3  Term  Rep.  365  ;  R.  v. 
Inhabitants 'of  Sowerby,  2  East,  276 ;  R.  v.  Inhabi- 
tants of  Everton,  1  East,  626 ;  9  Jur.  468).  And 
when  emancipated  they  retain  the  parental  settlement 


last  -acquired  before  that  event  took  place.  But 
besides  those  of  birth  or  parentage,  there  are  also 
settlements  acquired  by  the  party's  own  act.  For  a 
female  gains  a  derivative  settlement,  3,  by  marriage 
— t.  e.,  she  may  claim  the  settlement  which  belongs 
to  her  husband,  and  she  retains  that  settlement  after 
his  death.  If  the  man  has  no  settlement  (being  born 
abroad,  and  having  acquired  none),  or  his  settlement 
is  unknown,  she  retains  that  which  belonged  to  her 
before  marriage.  But  she  cannot,  in  any  case, 
acquire  one  in  her  own  right  during  the  marriage.  A 
settlement  may  also  be  acquired,  4,  by  renting  a 
tenement,  coupled  with  residence  in  the  same  parish 
for  forty  days.  6.  A  settlement  mav  also  be  gained 
by  being  bound  apprentice  under  indenture  or  other 
deed  (except  in  the  sea  service,  &c.),  and  inhabiting 
for.  forty  days  under  such  binding.  The  deed  must 
in  all  cases  be  executed  by  the  apprentice,  except  in 
the  case  of  parish  apprentices  (Rex  v.  the  Inhabi- 
tants of  Arnesby,  3  Barn,  and  Aid.  684 ;  Rex  v.  In- 
habitants of  Cromford,  8  East,  261).  6.  A  settle- 
ment is  gained  (of  a  temporary  kind)  in  any  parish 
by  having  an  estate  of  one's  own  there,  and  inhabiting 
within  ten  miles  thereof  (7  Adol.  and  El.  70 ;  Rex  v. 
Inhabitants  of  Belford,  10  Barn,  and  Cres.  641). 
Lastly,  a  settlement  may  be  gained  by  being  charged 
•  to  and  paying  (with  some  exceptions)  the  public  taxes 
and  levies  of  the  parish  in  respect  of  a  separate  tene- 
ment (9  Jur.  249)  rented  for  a  whole  year  for  at  least 
£10  a  year  (see  8  Steph.  Com.  160,  3d  edit ;  R.  v. 
Stoke  Damarel,  6  Adol.  and  El.  308 ;  see  1  &  2  Will. 
4,  c.  12,  s.  6). 

XV.  Deciding  as  to  disputed  settlement.— The  mode 
of  deciding  the  disputed  settlement  of  a  pauper  is  as 
follows  ;  the  pariah  to  which  a  pauper  belongs  ob- 
tains from  two  justices  an  order  of  removal ;  notice  of 
this  order,  accompanied  by  a  statement  of  the  grounds 
of  removal,  is  sent  to  the  parish  alleged  to  be  charge- 
able ;  if  that  parish  do  not  within  21  days  thereafter, 
or  a  further  period  of  14  day*  after  a  copy  of  the  de- 
positions is  sent,  give  notice  of  appeal,  the  pauper 
may  be  removed  to  such  parish.  But  if  the  parish 
give  such  notice,  which  must  be  to  the  next  prac- 
ticable sessions  (Reg.  v  Suffolk,  11  Jur.  388?  Reg. 
v.  Sevenoaks,  7  Qu.  Ben.  Rep.  136),  the  matter  is 
heard  at  the  quarter  sessions  for  the  county,  division, 
or  riding  where  the  pariah  is  situate  from  which  the 
removal  is  directed  to  take  place.  A  special  case 
may  be  stated  for  the  opinion  of  the  Court  of  Queen's 
Bench  if  the  sessions  have  anv  doubt  (Key  div.  "  Cri- 
minal Law  pp.  142, 144,  2nd  edit). 

common  xaw  (ante,  p.  236). 

I.  Statutes  affecting  the  Common  Law.— This  is  a 
question  of  such  a  nature  as  to  preclude  a  certain 
answer,  as  it  is  impossible  to  say  what  is  meant  by 
it  It  mav,  and  most  probably  is,  ■wiflned  to  the 
practice  or  the  Common  Law;  but  in  terms  it  appears 
to  apply  to  the  Common  Law-generally,  and  tnen  it 
is  decidedly  ambiguous,  for  it  is  doubtful  whether 
the  question  is  to  be  confined  or  not  to  matters  purely 
at  common  law  and  not  at  all  affected  by  statutes. 
However  the  following  are  some  recent  statutes  which 
may  be  considered,  perhaps,  arfiurly  coming  within 
the  range  of  the  question,  viz.  for  regulating  and  di- 
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minishing  the  amount  of  stamp  duties  on  deeds,  &c, 
for  facilitating  the  more  speedy  arrest  of  absconding 
debtors  ;  fox  amending  the  laws  relating  to  the  grant 
of  patents  for  inventions,  &c. ;  for  extending  and  im- 
proving the  jurisdiction  of  the  county  courts;  for 
improving  the  practice  of  the  Common  Law  Courts, 
two  acts  called  Common  Law  Procedure  Acts ;  for 
amending  the  laws  relating  to  Merchant  Shipping : 
the  repeal  of  the  usury  laws  where  the  security  of 
lands  is  taken. 

IT.  Proceedings  in  an  action. — The  ordinary  pro- 
ceedings in  a  defended  actidn  at  law  are  as  follows ; 
the  issue  and  service  of  writ  of  summons,  or,  if  not 
served,  leave  to  appear  for  the  defendant;  the  appear- 
ance by  the  defendant ;  the  declaration,  with  parti- 
culars of  demand  if  the  writ  of  summons  was  not 
specially  endorsed ;  the  defendant's  pleas  ;  the  plain- 
tiff's replication ;  the  issue  with  notice  of  trial ;  notices 
to  admit  and  produce  documentary  evidence ;  the 
nisi  prius  record  and  entry  of  cause  for  trial;  sub- 
poenas for  witnesses  and  /serving  them ;  obtaining 
special  jury  and  view,  if  necessary ;  the  trial ;  moving 
afterwards  for  nonsuit,  or  new  trial ;  signing  judg- 
ment, taxing  costs,  and  issuing  execution.  There 
may  also  be  an  arrest  of  the  defendant  if  he  be  about 
to  leave  the  country,  which  will  bring  with  it  the 
subject  of  Bail,  as  well  putting  in,  as  justifying.  In- 
terrogatories for  the  examination  of  either  party  to 
the  action  may  be  delivered  and  must  be  answered 
within  ten  days  by  affidavit.  So  either  party  to  the 
suit  may  obtain  an  order  for  the  inspection  of  docu- 
ments in  the  possession  of  the  other  party. 

HI.  Construction  of  contracts  not  under  seal. — The 
chief  rules  by  wluch  contracts  not  under  seal  are  to 
be  construed  are  1.  that  the.  general  intention,  to  be 
collected  from  the  whole  context  and  every  part  of 
the  writing,  is  always  to  be  preferred  to  the  particular 
expression ;  (see  Mallam  v.  May,  IS  Meea,  and  W. 
517) ;  2,  no  oral  evidence  can  be  given  to  add  to,  sub- 
tract from,  or  in  any  manner  alter  or  vary  a  written 
contract,  but  if  the  language  of  a'written  contract  is 
such  as  the  courts  do  not  understand,  if  it  is  written 
in  cipher  or  in  a  foreign  tongue,  or  the  parties  have 
used  technical  terms  and  words  of  art  unintelligible 
to  the  ordinary  reader,  but  having  a  clear,  distinct, 
and  definite  meaning  amongst  mechanics  or  mer- 
chants, extrinsic  evidence  of  such  meaning  may  be 
-given  in  aid  of  the  interpretation  of  the  wilting  and 
to  give  the  words  their  proper  and  known  signification 
(Clayton  v.  Nugent,  13  Law  Journ.  N.  S.  Exch. 
365 ;  see  23  Law  Tim.  Rep.  154)  ;  3.  A  party  ta- 
king upon  himself  any  liability  by  a  written  docu- 
ment, must,  if  he  wish  so  to  do,  clearly  confine  his 
liability  within  the  intended  bounds ;  4.  The  con- 
struction must  be  such  as  will  preserve  rather  than 
destroy;  5.  If  the  contract  cannot  be  construed  so 
as  to  operate  in  one  way,  it  shall  operate  in  that 
which  by  law  will  effectuate  the  intention,  for,  quando 
res  non  valet  ut  ago,  valeat  quantum  valere  potest  is  the 
rule  of  law:  (per  Ld.  Mansfield,  Cowp.  600;  cited 
6  East,  105).  Many  of  these  jules  are  by  text  writers 
confined  to  contracts  under  seal,  but  the  same  sense 
we  may  observe,  is  to  be  put  upon  the  words  of  a 
contract  in  an  instrument  under  seal  as  would  be  put 
upon  the  same  words  in  any  instrument  not  under 
seal ;  that  is  to  say,  the  same  intention  must  be  col- 


lected from  the  same  words,  whether  the  particular 
contract  in  which  they  occur  be  special  or  not  (per 
Ld.  Ellenborough,  C.  J.  13  East.  74 ;  Broom's  Max. 
p.  421,  2nd.  edit). 

IV.  Moral  consideration.— There  has  been  much 
discussion  as  to  whether  or  not  a  moral  consideration 
will  support  a  promise  to  pay  (see  the  earlier  cases 
collected  and  noticed  in  the  note  to  Wennall  v.  Adney 
(3  Bos.  and  Puller,  2471  It  is,  however,  admitted 
on  all  hands  that  a  moral  obligation  will  not  be  a  suf- 
ficient consideration  to  support  an  implied  provoke 
(Atkyns  v.  Banwell,  2  East  505 ;  Eastwood  v.  Kenyon, 
infra).  As  to  such  moral  obligations  as  will  support 
an  express  promise,  they  seem  properly  to  be  such 
only  as  could  be  enforced  at  common  law,  but  for  the 
intervention  of  some  positive  rule  of  law  or  statutory 
enactment,  which,  with  a  view  to  general  benefit, 
exempts  the  party  in  that  particular  instance  from 
liability.  Such  are  the  obligations  arising  out  of  the 
debts  and  contracts  of  persons  under  age,  or  the 
debts  and  contracts  of  certificated  bankrupts,  or  legal 
claims  and  demands  barred  by  the  Statute  of  limita- 
tions, where  the  remedy  is  taken  away  by  a  positive 
rule  of  law,  or  by  express  legislative  enactment,  and 
the  payment  of  the  debt,  or  the  performance  of  the 
engagement,  remains  a  voluntary  duty,  binding  only 
in  foro  consciences.  In  these  instances,  and  upon  such 
duties  and  obligations  so  exempted,  an  express  pro- 
mise operates  to  revive  the  liability,  and  take  away 
the  exemption  (Addison  on  -  Contracts,  31).  But 
where  the  original  debt  is  absolutely  void  on  account 
of  fraud  or  otherwise,  a  subsequent  promise  made,jn 
reference  to  such  a  debt  will  be  void  also  (Cockshott 
v.  Bennett,  2  Term  Rep.  766).  In  Iittlefield  v. 
Shee  (2  Barn,  and  Adol.  811),  Lord  Tenterden  ob- 
served that  "the  doctrine  of  a  moral  obligation  beinp 
a  sufficient  consideration  for  a  subsequent  promise,  is 
one  which  should  be  received  with  some  limitation.1' " 
This  observation  is  cited  and  approved  of  by  the 
Court  of  Queen's  Bench  in  Monkman  v.  Shepnerd- 
son  (11  Adol.  and  Ellis,  415;  S.  C.  8  Perry  and 
Davis.  182).  and  in  Eastwood  v.  Kenyon  (3  Perry 
and  Dav.  276;  S.  C.  11  Adol.  and  Ellis,  447 ;  4 
Jur.  1081),  where  the  same  court  expressly  adopted 
the  conclusion  deduced  from  the  authorities  con- 
sidered in  the  note  to  Wennall  v.  Adney  (supra). 
This  conclusion  is,  u  that  an  express  promise  can 
only  revive  a  precedent  good  consideration,  which 
might  have  been  enforced  at  law,  through  the 
medium  of  an  implied  promise,  had  it  not  been  sus- 
pended by  some  positive  rule  of  law,  but  can  give  no 
•original  cause  of  action,  if  the  obligation  on  which  it 
is  rounded  never  could  have  been  enforced  at  law, 
though  not  barred  by  any  legal  maxim,  or  statute 
provision."  See  alsop«r  Parke,  B.,  in  Jennings  v. 
Brown  (9  Mees.  and  Wels.  501 ;  S.  C.  12  Law  Journ. 
Excheq.  86),-  and  per  Tindall,  C.  J.,  in  Kaye  v. 
Dutton  (8  Scott  N.  R.  495;  S.  C.  13  Law  Journ. 
C.P.  183;  8  Jurist,  910). 

V.  Guarantee.— In  advising  as  to  the  liability  of  a 
party  upon  a  guarantee,  the  solicitor  should  direct 
his  attention  to  the  following  points :  1.  That  it  is  in 
writing  signed  by  the  guarantor;  2.  That  a  consi- 
deration is  stated ;  3.  That  the  consideration  is  not 
one  entirely  past,  but  is,  if  not  future,  at  least  con- 
current.   (Steele  v.  Hoe,  14  Jur.  147 ;  Bainbridge 
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v.  Wade,  15  Jut.  680 :  Key,  div.  "  Common  Law," 
pp.  44,  46,  3d  edit). 

VI.  Liability  of  partners. — Any  one  member  of  an 
ordinary  trading  copartnership  is  considered  in  law 
as  the  accredited  agent  of  the  hrm,  and  will  therefore 
bind  it  by  his  act  done,  or  assurance  made,  with  re- 
ference to  and  in  the  ordinary  course  of  business 
transacted  by  it,  in  the  absence  of  collusion  "between 
himself  and  the  other  contracting  party.  In  other 
words,  one  partner  by  virtue  of  that  relation  is  con- 
stituted a  general  agent  for  another,  as  to  all  matters 
within  the  scope  of  the  partnership  dealings,  and  has 
communicated  to  him,  by  virtue  of  the  relation,  all 
authorities  necessary  for  carrying  on  the  partnership, 
and  all  such  as  are  usually  exercised  by  partners  in 
that  business  in  which  they  are  engaged.  Any  re- 
striction which  by  agreement  amongst  the  partners  is 
attempted  to  be  imposed  on  the  authority  which  one 
possesses  as  a  general  agent  for  the  other,  is  opera- 
tive only  between  the  partners  themselves,  and  does 
not  limit  the  authority  as  to  third  persons,  who  ac- 
quire rights  by  its  exercise,  unless  they  know  that 
such  restriction  has  been  made  (Hawker  v.  Bourne, 
.8  Mees.  and  W.  710 ;  Brown  v.  Byers,  16  id. ;  S.  C. 
•16  Law  Journ.  Exch.  112).  The  authority  which 
one  partner  has  to  bind  his  copartners  by  a  negotiable 
instrument,  which  results  from  the  usage  of  trade, 
and  which  the  law  implies,  may  be  shown  not  to  have 
existed  in  any  given  case ;  and  on  proof  of  express 
jprevious  notice  to  the  party  taking  the  security,  or, 
on  establishing  the  fact  of  his  guilty  knowledge,  or 
of  collusion  between  the  plaintiff  and  the  individual 
partner  who  has  thus  attempted  to  bind  the  firm,  the 
latter  will  be  exonerated  from  liability,  (May  v. 
Chapman,  16  Mees.  and  W.  866 ;  Grout  v.  Enthoven, 
1  Exch.  Rep.  882).  And  it  must  be  borne  in  mind 
that  a  partner  cannot  bind  his  copartner  by  deed,  un- 
less he  have  express  authority  by  deed  for  that  pur- 
pose (ante  pp.  214,  215 ;  Hasleham  v.  Young,  6  Qu. 
Ben.  Rep.  883). 

VII.  Statute  of  Limitations,  how  saved.— To  take  a 
debt  out  of  the  statute  of  limitations,  there  must  be 
a  written  acknowledgment  of  the  debt  or  part  pay- 
ment thereof  or  of  the  interest  due  in  respect  of  it,. 
(Princ.  Com.  Law,  292,  802 ;  Key  div.  "  Common 
Law,  pp.  78, 79, 3d.  edit.).  The  issue  of  a  writ  prior 
to  the  actual  expiration  of  the  time  with  a  continua- 
tion thereof  in  the  manner  provided  by  the  Common 
Law  Procedure  Act,  1862,  will  prevent  the  statute 
running  against  the  debt. 

VIII.  General  issue  by  statute. — A  defendant  in- 
tending under  a  plea  of  the  general  issue,  to  give 
special  matter  in  evidence  by  virtue  of  an  act  of  par- 
liament must  state  the  act  or  acts  upon  which  he  in- 
tends to  rely  in  the  margin  of  his  plea.  Any  mistake 
in  this  respect  will  be  amended,  if  the  otherparty 
has  not  been  misled  (Edwards  v.  Hodges,  Week. 
Rep.  1854-5,  p.  112,  stated  infra). 

IX.  Bill  of  sale— Registration. — In  order  to  ren- 
der a  bill  of  sale  valid  as  against  an  execution  creditor 
it  should,  within  21  days  of  the  execution  thereof,  be 
registered  or  filed  in  the  Court  of  Queen's  Bench, 
with  an  affidavit  of  the  time  of  the  execution  and  of 
the  description  of  the  person  giving  it,  or  within  such 
21  days  the  goods  comprised  in  such  bill  of  sale  must 
cease  to  be  in  the  apparent  possession  of  the  person 


executing  such  bill  of  sale  (17  k  18  Vic.  c.  86,  stated 
ante  p.  136). 

X.  Representation  as  to  credit  of  third  person.— A 
party  making  a  verbal  representation  concerning  the 
character  of  a  third  party,  upon  which  credit  is  riven 
to  the  latter,  is  not  liable  thereon  though  it  should 
prove  to  be  false  :  the  representation  is  required  by 
the  statute  to  be.  in  writing  (9  Geo.  4,  e.  14,  a.  6 ; 
Selw.  N.  P.  p.  660,  11th  edit. ;  Devaux  v.  Stein- 
keller,  6  Bing.  N.  C.  84). 

XI.  Ejectment— Landlord  defending.— In  order  to 
enable  a  landlord  to  come  in  and  defend  an  ejectment 
against  a  tenant  in  possession,  the  leave  of  tne  court, 
or  of  a  judge,  must  be  obtained.  This  is  done  on 
producing  an  affidavit  that  the  party  is  in  possession 
of  the  premises  sought  to  be  recovered  by  himself  or 
by  his  tenant  (15  &  16  Vic.  c.  76,  s.  172).  The  ap- 
pearance must  state  that  the  party  appears  as  land- 
lord (Id.  s.  173  ;  Rule  Hil.  Term,  1858,  pi.  113). 

XH.  Statute  of  Limitations— Acknowledgment. — In 
an  action  against  two  joint  contractors  to  recover  a 
debt  barred  by  the  Statute  of  Limitations,  evidence 
of  an  acknowledgment  by  pne  contractor  only  will 
not  entitle  the  plaintiff  to  recover  against  the  other, 
but  he  will  be  entitled  to  a  verdict  against  the  ac- 
knowledging defendant  This  is  by  virtue  of  the 
9  Geo.  4,  c.  14,  s.  1.  The  payment  of  part  of  prin- 
cipal or  interest,  however,  by  one  joint  contractor 
will  suffice  to  fix  both,  for  the  statute  expressly  pro- 
vides that  nothing  shall  alter,  or  take  away,  or 
lessen  the  effect  of  any  payment  of  any  principal  or 
interest  by  any  person  whatsoever  (see  Channell  v. 
Ditchburn,  5  Mees.  and  W.  494 ;  Hooper  v.  Stevens, 
4  Adol.  and  Ellis,  74  ;  Key,  div.  "  Common  Law," 
pp.  78,  79,  3rd  edit.). 

Xm.  Attaching  debts  due  to  judgment  debtor. — By 
the  Common  Law  .Procedure  Act,  1854,  s.  60,  a 
judgment  creditor  may  have  his  debtor  examined  as 
to  any  debts  due  to  him.  By  s.  61,  a  judge  may,  on 
affidavit,  order  that  all  debts  owing  or  accruing  from 
persons  indebted  to  the  judgment  debtor  shall  be  at- 
tached. By  s.  63,  if  such  persons  (called  garnishees) 
do  not  forthwith  pay  into  court  the  amounts  due,  or 
do  not  dispute  the  debts,  execution  may  be  ordered 
to  issue  against  them  (see  ante,  pp.  160, 161,  where 
the  enactments  are  stated). 

XIV.  Security  for  Costs.— The  ordinary  case  in 
which  a  plaintiff  is  required  to  give  security  for  costs 
is  where  he,  being  a  sole  plaintiff,  is  permanently 
resident  abroad  (Tract.  Com.  Law,  pp.  175— 478). 
The  application  should,  in  ordinary  cases,  be  made 
before  issue  joined  (Rule  Hil.  Term,  1858,  pL  22). 

XV.  Error,  time  for  bringing. — Error  most  be 
brought  and  duly  prosecuted  within  six  years  after 
judgment  signed  or  entered  of  record  (15  &  16  Vic. 
c.  76,  s.  146). 


Note. — We  see  that  we  have  omitted  to  answer 
that  part  of  No.  m.  Conveyancing  which  refers  to 
personal  property  of  a  wde,  and  that  No.  XII. 
Conveyancing  has  not  been  framed  in  exact  ac- 
cordance with  the  question.  We  will  supply  these 
deficiencies  in  the  next  number. 
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Weekly  Reporter  Statutes. 
Statutes,  1854  (17th  j-  18&  Vic),  containing  all  the 
Public  General  Acts  of  the  Session.     Those  relating 
to  England  are  given  in  full,  excepting  such  as  relate 
to  the  Administrative  Functions  of  certain  Public  De- 
partments, and  which  are  carefully  Abridged.  Those 
Acts  which  relate  exclusively  to  Scotland,  Ireland,  the 
Colonies,  and    Dependencies   respectfully  are  also 
carefully  and  fully  Abridged.    Also,  a  Review  of  the 
Legislation  of  the  Session;  together  with  a   Table 
showing  how  far  the  Acts  of  the  Session  directly 
affect  former  Acts  (for  the  purpose  of  noting  up 
existing  editions  of  the  Statutes  at  large  and  Indexes) ; 
and  an  Alphabetical  Zttf  of  the  Local  and  Personal 
and  Private  Acts ;  with  a  General  Index  to  the  Acts 
of  the  Session.      Edited  by  John  Warrington 
Rogers,  Esq.,  Barrister-at-Law.  London :  Wildy 
and  Sons. 
It  is  impossible,  in  the  small  space  we  can  spare,  to 
give  a  more  comprehensive  account  of  the  work 
before  us  than  is  afforded  by  the  above  title.    We 
may  add,  that  in  the  preface  Mr.  Rogers  states  that 
the  objections  to  the  other  editions  of  the  Statutes 
are  "  of  two  kinds,  each  applying  to  different  classes 
of  editions." 

"  To  the  only  complete  editions,  those  printed  by 
the  Queen's  printers,  the  objection  applies  that  they 
are  given  without  note  or  comment  of  any  kind,  and 
with  the  most  unsatisfactory  •  of  indices.  To  the 
edition  of  Practical  Statutes  for  some  time  past 
edited  by  Mr.  Faterson,  and  published  under  the 
auspices  of  the  Law  Times,  the  objection  applies 
that  only  what  are  called  the  practical  acts  of  the 
session  are  printed,  merely  the  titles  of  the  others 
being  given;  thus,  in  the  edition  of  the  present 
year,  such  acts  as  the  act  for  reducing  the  standard 
at  which  gold  wares  may  be  assayed,  the  West 
Indian  Incumbered  Estates  Act,  the  Court  of  Chan- 
cery of  Lancaster  Act,  and  others  of  the  same  class, 
together  with  all  the  Scotch  and  Irish  acts,  are 
omitted,  except  as  to  their  titles.  A  similar  obser- 
vation applies  in  a  greater  or  less  degree  to  the 
abstracts  of  acts  given  in  the  Law  Journal  and  other 
works  of  a  similar  class.  The  present  work  is  in- 
tended to  supply  these  deficiencies ;  and  it  is  hoped 
that,  whilst  the  Review  of  the  Legislation  of  the 
Session  will  afford  to  the  reader  a  general  view  of 
the  new  Statute  Law  of  the  year,  and  direct  him 
to  those  branches  of  it  to  which  his  inclination  or 
his  professional  duties  may  more  particularly  attract 
him,  the  manner  in  which  the  acts  themselves  are 
given  will  enable  him  to  pursue  his  more  close  inves- 
tigation of  any  particular  provisions  satisfactorily." 

Mr.  Rogers  has  given  a  very  clear  and  concise 
review  of  the.  legislation  of  the  last  session  of  Parlia- 
ment, which  may  be  of  assistance  to  the  practitioner 
as  well  as  to  the  student ;  and  the  Index  at  the  end  to 
the  Public  Statuses  will  enable  the  reader  to  ascer- 
tain at  a  glance  whether  there  be  any,  and  what 
enactments,  on  subjects  respecting  which  he  may  be 
desirous  of  obtaining  information. 


SUMMARY     OF    DECISIONS. 


CONVEYANCING  AND  EQUITY. 

COPYRIGHT.— Injunction  to  restrain  violation  of 
copyright — Undertaking  by  plaintiff  to  aive  compensa- 
tion to  defendant  if  the  suit  failed. — A  plaintiff  having 
obtained  an  exparte  injunction  to  restrain  the  de- 
fendant from  violating  his  copyright,  the  defendant 
moved  to  dissolve  the  injunction ;  but  the  court  con- 
tinued it  on  the  undertaking  of  the  plaintiff  to  abide 
by  such  order  as  the  court  might  make  as  to  giving 
compensation  to  the  defendant  for  the  damage  he 
might  sustain  by  such  continuance.  The  plaintiff 
having  failed  in  establishing  his  title  to  the  copyright, 
the  Vice-chancellor  held  that  it  was  sufficient  com- 
pensation to  the  defendant  to  dismiss  the  bill  with 
costs ;  but  the  Lords  Justices  reversed  the  decision, 
and  held  that  the  defendant  had  a  right  to  an  inquiry 
either  before  the  Vice-Chancellor's  chief  clerk  or  a 
jury  at  law  as  to  the  amount  of  damage  sustained, 
that  being  a  separate  matter,  entirely  distinct  from 
the  question  or  the  costs  of  the  suit.  NoveUo  v. 
James,  Week.  Rep.  1864-5,  p.  127. 

EXECUTOR.— ifrtatWr.— It  is  well  established 
that  an  executor  may  retain  a  debt  due  to  him  from 
his  testator  as  against  other  creditors  who  stand  pari 
passu  with  him ;  the  ground  on  which  this  is  said 
to  be  founded,  is  that  tne  executor  cannot,  as  a  credi- 
tor, bring  an  action  against  himself,  and,  as  the  other 
creditors  can  do  so,  they  might  get  paid  out  of  the 
assets  before  the  executor  could ;  the  real  foundation 
of  the  right  is  this :  that  as  an  executor  may  prefer 
any  creditor  of  several  of  the  same  degree,  so  there 
is  no  injustice  in  his  preferring  himself.  On  these 
principles  it  has  been  decided  that  the  executors  of  a 
creditor,  beiug  also  the  executors  of  the  debtor,  can 
retain  the  amount  of  the  debt  out  of  the  debtor's 
assets,  in  priority  to  other  creditors.  Wynch  v. 
Grant,  18  Jur.  1010. 

HUSBAND  AND  WIFE.— Mistake— Rectification 
of  marriage  settlement — Wife's  equity  to  a  settlement 
(ante,  pp.  9,  87.  200]. — A  woman's  fortune  was 
settled  on  her  marriage  to  her  separate  use,  except  a 
sum  of  £10,000,  which  had  been  settled  on  ner 
marriage  with  a  former  husband,  and  which  the 
woman  understood  to  be  still  standing  upon  trust  for 
her  separate  use.-  This  was,  however,  a  mistake,  as 
the  trusts  of  the  former  settlement  did  not  extend  to 
future  covertures.  Shortly  after  the  marriage  the 
parties  separated,  and  were  ultimately  divorced  on 
the  ground  of  the  husband's  adultery.  Held :  that, 
whether  the  wife  was  or  not  entitled  to  a  rectification 
of  the  settlement,  she  was  entitled  to  an  equity  to  a 
settlement;  and  the  court  settled  the  whole  fund 
upon  her  although  she  had  other  property  sufficient 
for  her  support.  The  fact  of  the  husband  having 
received  other  property  of  the  wife's,  is  a  material 
circumstance ;  the  court,  however,  will  look  at  other 
circumstances,  and,  in  particular,  the  husband's  con- 
duct ought  to  be  taken  into  account  in  considering 
the  question  of  the  wife's  equity  to  a  settlement. 
Barrow  v.  Barrow,  Week.  Rep.  1854-5,  p.  122. 

POWERS. — Two — Exercise  of  one  power  reserving 
a  power  of  revocation  and  new  appointment — Subse- 
quent general  appointment  under  all  powers. — If  a  per- 
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son  has  a  power  of  appointment,  and  also  an  interest 
in  the  subject  of  the  power,  general  words  of  convey- 
ance will  operate  upon  the  interest,  and  not  upon  the 
power ;  but,  if  there  be  a  power  only,  and  no  interest, 
then  general  words,  though  not  purporting  to  ex- 
ecute the  power,  will  be  construed  as  an  execution  of 
it.  So,  if  were  be  a  general  power,  and  also  a  power 
to  revoke  and  re-appoint,  general  words  of  appoint- 
ment will  not  be  neld  as  an  execution  of  the  power 
of  revocation ;  but  if  there  be  no  general  power,  but 
simply  a  power  to  revoke,  then  the  same  general 
words  must  be  construed  to  revoke  as  well  as  to  ap- 
point. The  authorities  establish  that  it  is  necessary 
to  have  evidence  of  an  intention  to  undq  an  act 
already  done.  These  principles  govern  the  following 
case : — A  lady  having  two  several  powers  of  appoint- 
ment to  be  exercised  bv  deed  or  will,  created  respec- 
tively under  her  marriage  settlement  and  under  the 
will  of  I.,  made  an  appointment  by  deed  of  one-fifth 
of  the  property,  subject  to  the  latter  power,  reserv- 
ing to  herself,  by  the  same  deed,  a  power  of  revoca- 
tion and  new  appointment.  By  her  will  she  ap- 
pointed, under  and  by  virtue  of  the  powers  created 
by  the  settlement  or  otherwise  howsoever  enabling 
her,  all  the  property,  which,  under  the  powers  con- 
tained in  the  settlement  or  otherwise,  she  had  power 
to  appoint :  Held  by  the  M.  R.,  that  the  will  ope- 
rated as  an  execution,  not  only  of  the  power  created 
by  the  settlement,  but  also  of  the  power  created  by 
the  will  of  I. :  but  held,  by  the  Court  of  Appeal  (re- 
versing, in  part,  the  decision  of  the  Master  of  the 
Rolls),  that  the  will  did  not  operate  as  a  revocation 
and  new  appointment  of  the  fund  appointed  by  the 
deed.     Porn/ret  v.  Perring,  24  Law  Tun.  Rep.  123. 

VENDOR  AND  PURCHASER.— Specific  per- 
formance— Lessor  and  lessee — Waiver  of  right  to  title. 
— It  is  not  so  universally  the  custom  to  call  for  the 
title  of  a  vendor  who  is  a  mere  lessee  as  for  that  of 
the  vendor  of  a  fee  simple,  and  therefore  smaller  cir- 
cumstances will  satisfy  the  court  that  the  right  to  call 
for  the  lessor's  title  was  waived.  The  right  to  the 
title  held  to  have  been  waived  under  the  circum- 
stances in  the  present  case.  Simpson  v.  Sadd,  Week. 
Rep.  1864-6,  p.  118. 

EQUITY    PRACTICE. 

CLERGYMAN.— Writ  of  fieri  facias  de  bonis  ec- 
clesiasticis — Sequestration. — After  a  writ  of  sequestra- 
tion (upon  the  sheriff's  return  of  nan  est  inventus  to 
an  attachment  to  enforce  payment  of  a  sum  of  money 
directed  to  be  paid  by  the  defendant,  a  clergyman) 
had  been  issued  to  commissioners,  it  was  returned 
that  the  defendant  bad  no  lay  property,  and  that  he 
was  a  beneficed  clerk  in  a  certain  diocese :  Held,  that 
the  motion  for  a  writ  of  fieri  facias  de  bonis  eccUsias- 
ticis  to  the'  bishop  of  the  diocese,  was  a  motion  of 
course ;  the  judge  stating  that  he  did  not  express  any 
opinion  upon  the  effect  of  the  13  Eli*.,  c.  20  (ante, 


p.  200),  in  preventing  an  incumbent  from  charging 
nis  benefice.  Allen  v.  Williams*  24  Law  '[nines 
Rep.  122. 


INJUNCTION.— Affidavits  sworn  before  bill  filed. 
-—The  affidavits  in  support  of  an  application  for  an  in- 
junction should  not  be  sworn  until  after  the  bill  is 
on  the  file.  But  V.  C.  Wood  granted  an  interim 
injunction  exparte  where  the  affidavits  had  by  mis- 


take been  filed  before  the  bill.    Fennall  v.  Brown, 
18  Jut.  1061. 

SOLICITOR.— Costs  of  where  error  in  deed  pre- 
pared by  him. — Where  a  solicitor  prepared  a  mar- 
riage settlement,  and  omitted  some  property  there- 
from under  the  mistaken  belief  that  it  was  settled  to 
the  separate  use  of  the  lady,  and  a  suit  having  been 
brought  to  rectify,  the  settlement,  the  court  refused 
to  allow  the  lady's  solicitor  (who  prepared  the  deed, 
and  who  was  also  a  trustee  under  it)  his  costs  in  the 
suit.  Barrow  v.  Barrow,  Week.  Rep.  1854-6,  p.  122. 

COMMON  IAW. 

ARBITRATION. —  Umpire  —  Appointment  under 
the  Common  Law  Procedure  Act  [ante,  pp.  167, 168] 
— Companies  Clauses  Consolidation  Act. — The  12th 
section  of  the  Common  Law  Procedure  Act,  1864, 
enacts  as  follows :— "  If  in  any  case  of  arbitration  the 
document  authorising  the  reference  provide  that  the 
reference  shall  be  to  a  single  arbitrator,  and  all  the 
parties  do  not,  after  difference  have  arisen,  concur  in 
the  appointment  of  an  arbitrator,  or  if  any  appointed 
arbitrator  refuse  to  act,  or  become  incapable  of  acting, 
or  die,  and  the  terms  of  such  document  do  not  show 
that  it  was  intended  that  such  vacancy  should  not  be 
supplied,  and  the  parties  do  not  concur  in  appointing 
a  new  one  :  or  if,  where  the  parties  or  two  arbitra- 
tors are  at  liberty  to  appoint  an  umpire,  or  third  ar- 
bitrator, such  parties  or  arbitrators  do  not  appoint  an 
umpire  or  third  arbitrator;  or  if  any  appointed 
umpire  or  third  arbitrator  refuse  to  act,  or  become 
incapable  of  acting,  or  die,  and  the  terms  of  the 
document  authorising  the  reference  do  not  show 
that  it  was  intended  that  such  a  vacancy  should 
not  Be  supplied,  and  the  parties  or  arbitrators  re- 
spectively ao  not  appoint  a  new  one,  then  in  every 
such  instance  any  party  may  serve  the  remaining 
parties  or  the  arbitrators,  as  the  case  may  be,  with  a 
written  notice  to  appoint  an  arbitrator,  umpire,  or 
third  arbitrator  respectively  ;  and  if  within  seven 
clear  days  after  such  notice  shall  have  been  served,  no 
arbitrator,  umpire,  or  third  arbitrator  be  appointed, 
it  shall  be  lawful  for  any  judge  of  any  of  the  superior 
courts  of  law  or  equity  at  Westminster,  upon  sum- 
mons to  be  taken  out  by  the  party  having  served 
such  notice  as  aforesaid,  to  appoint  an  arbitrator,  um- 
pire, or  third  arbitrator,  as  the  case  maybe,  and  such 
arbitrator,  umpire,  and  third  arbitrator  respectively 
shall  have  the  like  power  to  act  in  the  reference,  and 
make  an  award  as  if  he  had  been  appointed  by  con- 
sent of  all  parties."  By  a  private  act  of  Parliament, 
certain  differences  between  a  company  and  an  indi- 
vidual were  enacted  to  be  settled  by  arbitration,  ac- 
cording to  the  provisions  of  the  Companies  Clauses 
Consofidation  Act,  8  Vic.  c.  16.  Arbitrators  were 
appointed,  but  they  differed  as  to  the  appointment  of 
an  uhipire.  The  Common  Law  Procedure  Act,  1864, 
17  &  18  Vic,  c.  125,  came  into  operation,  and  there- 
upon the  individual  party  to  the  arbitration  took  out 
a  summons  for  the  appointment  of  an  umpire :  Held, 
that  although  the  reference  was  directed  to  be  under 
the  provisions  of  the  Companies  Clauses  Consolida- 
tion Act,  yet,  as  the  31st  section  of  that  statute  was 
expressly  confined  to  cases  where  one  party  was  a 
railway  company,  that  statute  did  not  apply  to  the 
case  in  dispute ;  but  that  under  the  12th  section  of 
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the  Procedure  Amendment  Act,  the  umpire  might  be 
appointed.  Be  the  Arbitration  between  John  Hind 
Lord  and  the  Governor  and  Company  of  the  Copper 
Mines  of  England,  Week.  Rep.  1854-5,  p.  86  ;  S.  C. 
24  Law  Tim.  Rep.  129. 

BILL  OF  EXCHANGE;— Acceptance  in  blank 
— Circumstances  calling  for  enquiry— Notice. — A  claim 
was  made  in  an  administration  suit  by  the  indorsee 
of  a  bill  of  exchange  which  had  been  accepted  in 
blank  by  the  testator  without  consideration,  and, 
after  his  death,  but  before  notice  of  it,  endorsed  to 
the  claimant  by  the  drawer.  The  endorsee,  upon 
the  evidence,  was  held  to  be  affected  with  such  no- 
tice of  the  circumstances  attending  the  origin  of  the 
bill,  as  he  would  have  acquired  if  he  had  made  pro- 
per enquiries,  and  his  claim  was  disallowed.  Hatch 
Y.Searles,  Week.  Rep.  1854-5,  p.  49  ;  S.  C.  24  Law 
Tim.  Rep.  122. 

DEED.— From  what  time  it  speaks— Statute  of  li- 
mitations.—A  deed  is  presumed  to  speak  not  from  the 
date  it  bears,  but  from  the 'day  on  which  it  is  in  fact 
executed,  -unless  the  language  clearly  indicates 
another  period"  as  that  which  is  referred  to.  If  the 
deed  therefore  contain  an  acknowledgment  of  the 
title,  the  statute  of  limitations,  8  &  4  Will.  4,  c.  27, 
s.  14,  begins  to  run  only  from  the  date  of  execution. 
Jaques  v.  Hughes.    Week.  Rep.  1854-5,  p.  65. 

LANDLORD  &  TENANT,  tease— Fraudulent 
Misrepresentation. — It  is  established  that  an  agree- 
ment cannot  be  made  the  subject  of  an  action  if  it 
can  be  impeached  on  the  ground  of  dishonesty,  or 
as  being  opposed  to  public  policy ;  t.  e.  if  it  be  either 
contrabonos  mores,  or  forbidden  by  the  law.  (per  Ld. 
Itenyon,  6  Term  Rep.  16 ;  see  also  Ritchie  v.  Smith, 
6  Com.  Ben.  Rep.  462;  Gas  Light  Co.  v.  Turner, 
5  Bing.  N.  C.  666 ;  affirmed  on  error,  6  Id.  324). 
But  wnere  An  estate  has  once  vested  under  a  deed  or 
other  instrument,  and  the  party  taking  the  estate  is 
dispossessed  by  him  who  granted  it,  the  latter  can- 
not set  up  the  immoral  intention  of  the  former  as  an 
answer  to  an  action  for  the  recovery  of  the  posses- 
sion: the  estate  having  passed  by  the  instrument, 
the  party  dispossessed  is  entitled  to  regain  possession, 
and  nis  intention  to  employ  the  premises  for  an  im- 
moral purpose  cannot  avoid  the  estate  which  passed 
to  him.  Such  is  the  principle  on  which  the  follow- 
ing decision  rests: — The  owner  of  premises,  who 
grants  the  lease  of  them  for  a  term,  under  which  the 
lessee  .enters,  cannot  avoid  the  lease  on  the  ground 
that  it  was  obtained  by  the  fraudulent  misrepresen- 
tations of  the  lessee  as  to  matter  collateral  to  the 
lease — e.  g.%  that  he  was  a  respectable  person,  and 
intended  to  use  the  premises  for  a  respectable 
business ;  whereas  he  was  not  a  respectable  man,  and 
intended  at  the  time  and  did  afterwards  use  the  pre- 
mises for  an  immoral  and  illegal  purpose.  In  such 
a  case,  the  lessee,  having  been  forcibly  evicted  by  the 

LIFE  ASSURANCE. — Conditions— Insurer  dying 
by  his  own  hand. — By  the  conditions,  a  life  policy  was 
to  be  void  as  against  the  representatives  of  the  in- 
sured dying  by  his  own  hands,  but  to  remain  in  force 
as  to  any  interest  under  assignment  for  valuable  con- 
sideration or  by  virtue  of  any  other  legal  or  equitable 
lien  as  a  security  for  money,  the  directors  being 
satisfied  as  to  the  existence  of  such  legal  or  eaufoble 
interest.    A.,  on  his  marriage,  gave  a  bond  of  £S000 


to  be  settled  on  his  wife ;  in  substitution,  life  policies 
were  effected  and  lodged  with  the  trustees  of  his  wife, 
and  it  was  intended  mat  they  should  be  legally  as- 
signed to  them  for  her  benefit :  but  before  this  was 
done,  the  insured  died  by  his  own  hands  :  Held,  that 
the  policy  was  assigned  to  the  trustees  for  valuable 
consideration,  namely,  the  bond  executed  before 
marriage ;  and  that  it  was  only  necessary  to  lay  such 
proof  of  this  before  the  directors  as  would  satisfy 
reasonable  men  (the  directors  not  having  a  dis- 
cretionary power)  to  entitle  the  trustees  to  recover 
the  sum  assured :  Held  also,  that  the  condition  did 
not  vitiate  the  policy,  on  the  ground  of  public  policy, 
as  tending  to  encourage  suicide.  Moore  v.  Woolsey, 
Week.  Rep.  1854,  5,  pp.  66;  S.  C.  24  Law  Times 
Rep.  155. 

landlord,  brought  ejectment,  and  the  court  held  him 
entitled  to  recover,  as  he  was  not  enforcing  an  illegal 
contract,  but  merely  seeking  to  regain  possession  of 
a  term  which  had  become  legally  vested  in  him  by 
the  lease  and  entry.    Forest  v.  Hill,  18  Jur.  1014. 

LIFE  ASSURANCE.— 14  Geo.3,  c.  48,  ss.  1,  3— 
Insurable  interest — Indemnity — Godsatt  v.  Boldero, 
over-ruled. — A  contract  of  Life  Assurance  is  a  mere 
contract  to  pay  a  certain  sum  of  money  on  the  death 
of  a  person,  m  consideration  of  the  due  payment  of 
a  certain  annuity  during  his  life,  and  is  not  a  contract 
of  indemnity  as  erroneously  held  by  Lord  Ellen- 
borough  and  the  court  of  Queen's  Bench  in  the  case 
of  Godsall  v.  Boldero,  (9  East,  72)  and  supported  by 
Mr.  Smith  in  his  ( Leading  Cases'  (vol.  2,  p.  157) , 
and  the  case  is  now  over-ruled  by  the  following  de- 
cision. It  is  admitted  that  Policies  of  Assurance 
against  fire  and  against  marine  risks,  are  properly 
contracts  of  indemnity  because  there  the  insurer  en- 
gages to  make  good  certain  limited  amounts,  via.  the 
losses  sustained  by  the  insured  in  their  buildings, 
ships  and  effects.    At  Common  Law,  before  19  Geo. 

2,  c.  87,  with  respect  to  maritime  risks,  and  14  Geo. 

3,  c.  48,  as  to  assurances  on  lives,  all  contracts  for 
wager  policies  and  wagers  which  were  not  contrary 
to  the  policy  of  the  law  were  legal  contracts.  The 
statute  14  Geo.  3,  c.  48  s.  1,  prohibits  the  effecting  an 
assurance  on  a  life  or  on  an  event  wherein  the  insured 
has  no  interest  at  the  time  of  insuring ;  and  by  section 
3,  the  right  to  recover  is  limited  to  the  amount  of 
interest  which  the  insured  hath  at  the  time  of  effecting 
the  policy.  The  effect  of  the  statute,  therefore,  is, 
that  a  party  insuring  another's  life  may  recover  to 
the  extent  of  his  interest  at  the  time  of  effecting  the 
policy,  though  such  interest  should  subsequently  and 
before  the  aeath  diminish  or  altogether  cease:  in 
other  words  the  effect  of  the  statute  is  tcrmake  the 
insured  value  his  interest  at  its  true  amount  when 
he  makes  the  contract.  Where  therefore,  W.,  having 
an  interest  in  the  life  of  the  Duke  of  Cambridge  to 
the  extent  of  -£3000,  effected  four  policies  with  the 
Anchor  Assurance  Company,  upon  the  Duke's  life 
to  that  amount ;  and  the  Anchor  Assurance  Company 
effected  a  policy  with  the  defendants,  by  way  of 
counter  assurance  for  £1000 ;  and  W.,  afterwards  in 
consideration  of  an  annuity,  surrendered  the  policies 
to  the  Anchor  Assurance  Company,  and  three  of 
them  were  cancelled,  but  the  Anchor  Assurance 
Company  kept  the  policy  effected  with  the  defendants 
on  foot  by  paying  up  the  premiums  until  the  death 
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°f  the  Duke ;  but  the  surrender  of  the  policies  by  W. 
to  the  Anchor  Assurance  Company  totally  put  an  end 
to  the  interest  which  the  Anchor  Assurance  Com- 
pany had  in  the  Duke's  life  at  die  time  when  they 
effected  the  counter  assurance :  HelfL*  that  the  An- 
chor Assurance  Company,  having  had,  at  the  time 
of  effecting  the  policy  with  the  defendants,  an  in- 
surable interest  to  the  amount  of  £1000,  were  en- 
titled to  recover  to  that  extent.  Dalbyv.  The  India 
and  London  Life  Assurance  Company,  18  Jur.  1024 ; 
S.  C.  Week.  Rep.,  1854-5,  p.  116. 

PATENT.— Notice  oj  oUections^Nonsxtit^Costs. 
—By  sec.  5  of  the  5  &  6  Will.  4,  c.  83,  it  is  enacted 
that  in  any  action  brought  for  infringing  any  letters 
patent  the  defendant  on  pleading  snail  give  to  the 
plaintiff  a  notice  of  any  objections  on  which  he  may 
mean  to  rely ;  and  by  the  15  &  16  Vic.  c.  83,  s.  43, 
it  is  enacted  that  "  in  taxing  the  costs  in  any  action, 
&c.,  for  infringing  letters  patent,  regard  shall  be  had 
to  the  ^particulars  delivered  in  sucn  action,  and  the 
plaintiff  and  defendant  respectively  shall  not  be  al- 
lowed any  costs  in  respect  of  any  particular,  unless 
certified  by  the  judge  before  whom  the  trial  was 
had,  to  have  been  proved  by  such  plaintiff  or  de- 
fendant respectively,  without  regard  to  the  general 
costs  of  the  cause."  In  an  action  for  the  infringe- 
ment of  a  patent,  the  defendant  had  given  the  plain- 
tiff notice  of  twelve  objections.  At  the  trial  the 
defendant  proved  by  his  first  witness  that  the  inven- 
tion was  not  new,  whereupon  the  plaintiff  consented 
to  be  nonsuited,  and  no  further  evidence  was  given 
by  the  defendant,  nor  was  any  certificate,  as  men- 
tioned in  the  foregoing  section,  given  by  the  judge. 
Upon  the  taxation  of  the  defendant's  costs  the  master 
refused  to  allow  the  costs  of  all  the  particulars  which 
had  not  been  proved,  the  judge  not  having  certified;. 
Held,  that  the  master  was  right.  Semble,  that  ir»  Jach 
a  case,  in  order  to  obtain  the  judge's  certificate,  the 
defendant  should  prove  his  objections,  and  that  such 
proof  should  be  given  to  the  judge  alone,  and  with- 
out the  attendance  of  the  jury.  Roniball  v.  Bloomer. 
24  Law  Tim.  Rep.  134. 

PUBLIC  COMPANY.— Companies  Clauses  Con- 
solidaHon  Act,  8  jr  9  Vic.  c.  16,  *,  86— Elegit  against 
the  Company — Register  of  shareholders — Inspection — 
Execution  against  shareholders. — Sec.  86  of  tne  Com- 
panies Clauses  Consolidation  Act,  the  8  &  9  Vic. 
c.  16,  enacts  that  "if  any  execution,  either  at  law  or 
in  equity,  shall  have  been  issued  against  the  property 
or  effects  of  the  company,  and  n  there  cannot  be 
found  sufficient  whereon  to  levy  such  execution,  then 
such  execution  may  be  issued  against  any  of  the 
shareholders  to  the  extent  of  their  shares  respec- 
tively in  the  capital  of  the  company  not  then  paid 
up.11  At  the  common  law,  where  lands  have  been 
extended  imder  an  elegit,  that  is  so  far  a  satisfaction 
of  the  judgment  that  no  further  execution  can  be 
issued  except  a  new  elegit  on  other  lands  of  the 
defendant  (5  Coke's  Rep.  86,  87 ;  2  Will.  Saund. 
68  d.,  6th  edit.).  But  this  doctrine  does  not  apply 
to  the  statutable  remedy,  as  appears  by  the  following 
case:— A  judgment  creditor  had  issued  an  elegit 
against  the  lands  of  a  railway  company,  which  had 
been  returned  by  the  sheriff,  but  such  lands  were  in- 
sufficient to  satisfy  the  judgment  debt :  Held,  that  he 
was  entitled  to  issue  execution  against  the  share- 


holders within  sec.  36  of  the  Companies  Clauses 
Consolidation  Act  8  &  9  Vie.  c.  16 ;  and  therefore 
the  court  granted  a  mandamus  to  the  company  to 
produce  the  register  of  shareholders  for  his  inspec- 
tion. Reg.  on  the  Prosecution  of  John  Addison  v.  the 
Derbyshire,  Staffordshire  and  Worcester  Junction  Rail- 
way Company,  18  Jur.  1054. 

COMliOK  LAW  PRACTICE. 

CA.  SA.— Debt  under  £30.— By  the  7  &  8  Vic. 
c.  96,  s.  57,  no  person  shall  be  taken  or  charged  in 
execution  upon  any  judgment  obtained  in  any  court 
in  any  action  for  the  recovery  of  any  debt,  wherein 
the  sum  recovered  shall  not  exceed  the  sum  of  twenty 
pounds  exclusive  of  the  costs  recovered  by  sucn 
judgment.  A  plaintiff  obtained  judgment  on  a  bond 
for  more  than  £20 ;  £18  only  was  really  due :  Held, 
thai  the  defendant  was  not  liable  to  be  taken  on  a 
ca.  sa.  upon  such- judgment,  Johnson  v.  Harris*  24 
Law  Tim.  Rep.  133. 

DEATH  OF  DEFENDANT.— Suggestion  under 
sec.  138  of  15  fr  16  Vic.  c.  76 — Administratrix — 
Costs  of  plaintiffs  discontinuance  after  suggestion. — 
By  see.  138  of  the  Common  Law  Procedure  Act  (15 
&  16  Vic.  c.  76),  in  the  case  of  the  death  of  a  sole 
defendant  or  a  sole  surviving  defendant,  where  the 
action  survives,  the  plaintiff  may  make  such  sugges- 
tion thereof  as  there  mentioned,  and  may  serve  the 
representative  with  a  copy  of  the  writ  of  revivor  and 
suggestion,  and  with  a  notice  requiring  the  represen- 
tative to  appear ;  in  case  the  defendant  had  pleaded 
before  his  death,  the  representative  may  plead  to  the 
suggestion.  In  case  the  plaintiff  recovers,  he  it  en- 
titled to  the  like  judgment  in  respect  of  the  debt  or 
sum  sought  to  be  recovered,  and  in  respect  of  the 
costs  pnor  to  the  suggestion,  and  in  respect  of  the 
costs  of  the  suggestion  and  subsequent  thereto  he  is 
entitled  to  the  uke  judgment  as  in  an  action  originally 
commenced  against  the  representative,  In  the  fol- 
lowing case  it  appeared  that  the  defendant  having 
died  after  issue  joined  and  notice  of  trial  given,  a 
suggestion  of  his  death  was  duly  made,  and  his  ad- 
ministratrix appeared  and  pleaded  to  the  suggestion. 
The  plaintiff  afterwards  applied  to  a  judge  at  cham- 
bers for  leave  to  discontinue,  on  payment  of  the 
costs  of  the  pleas  to  the  suggestion,  but  the  judge 
made  the  usual  order  on  payment  of  full  costs :  Held, 
that  the  order  was  right;  for  that  the  above  138th 
section  of  the  Common  Law  Procedure  Act  put  the 
administratrix  in  the  same  position  as  if  she  had  been 
the  original  defendant  in  the  action.  Benge  v.  Swaine, 
24  Law  Journ.  C.  B.  182. 

EJECTMENT.— Payment  of  costs  by  the  real  de- 
fendants, though  not  parties  to  the  record. — Upon  an 
application  by  plaintiff  in  ejectment  for  payment  of 
his  costs  by  two  persons  who,  although  not  defend- 
ant* on  the  record,  had  in  fact  defended  the  action 
in  the  names  of  the  defendants  on  the  record,  by 
causing  an  appearance  to  be  entered,  and  instructing 
counsel  and  attorney :  Held  (Earle,  J.,  diesentiente), 
that  the  court  had  jurisdiction  to  make  such  an  order, 
the  action  of  ejectment  forming  in  this  respect  an  ex- 
ception to  the  general  rule.  And  the  court  made  the 
order,  though  the  parties  required  to  pay  made 
affidavit  that  they  had  defended  for  the  benefit  of  a 
third  person,  whom  they  believed  to  be  really  en- 
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titled.      Hutchinson  v.   Greenwood,  24  Law  Tim. 
Rep.  181. 

EJECTMENT.rr  Vacant  possession— Last  occupier 
deceased — Writ  of 'ejectment — To  whom  directed. — The 
Common  Law  Procedure  Act  abolished  the  declara- 
tion in  ejectment,  and  in  lieu  thereof  directed  that  a 
writ  of  ejectment  should  be  sued  out,  the  form  of 
which  is  given  in  schedule  A.,  No.  13.  It  has  been 
decided  that  in  ejectment  for  a  vacant  possession  it 
is  sufficient  to  direct  the  writ  to  the  assignees  and 
personal  representatives  of  S.  B,  deceased,  the  last 
occupier.  Harrington  v.  Assignees,  frc.,  of  Bytham, 
2  Com.  L.  Rep.  1088. 

ERROR. — Costs  in  Error — Security  for  foreigner 
residing  abroad, — Plaintiff  in  error  was  a  foreigner 
residing  abroad,  and  had  given  security  for  costs  in 
the  court  below.  The  Court  of  Exchequer  chamber, 
after  joining  in  error,  stayed  proceedings  until  secu- 
rity was  given  for  the  costs  of  the  proceedings  in 
error.    Bougleauz  v.  Swayne,  18  Jur,  894. 

INSPECTION  OF  DOCUMENTS.— [ante  pp. 
94,  206.]—14  £  15  Vic.  c.  99,  *.  6.— Patents,  (ante 
pp.  16,  126) — Where  in  an  action  for  an  infringe- 
ment of  a  patent,  the  plaintiff  seeks  to  discover  by 
an  examination  of  the  defendant's  books,  the  amount 
of  damage  sustained  by  him  by  the  infringement  of 
his  patents  by  the  defendant,  the  court  will  not  com- 
pel the  defendant  to  grant  such  inspection,  unless  a 
prima  facie  legal  right  be  established  by  the  plaintiff; 
and  it  is  not  enough  for  the  plaintiff  to  shew  that  he 
has  been  injured  in  his  patent,  and  that  it  is  probable 
the  amount  of  such  injury  will  be  ascertained  by  the 
examination  asked  for.  Smith  v.  Great  Western  Rail' 
way  Company.  Week.  Rep.  1854-5,  p.  69. 

Inspection  of  documents,  [ante,  pp. 

91,  206.]— Stat.  14  £  15  Vic.  c.  99,  s.  6— Issue  under 
Inclosure  Act,  8  j-  9  Vic.  c.  118,  *.  56— Relevancy  of 
documents — Title  deeds. — In  the  case  of  Hunt  v.  Hewit 
(7  Exch.  Rep.  236),  the  conditions  requisite  to  enable 
a  party  to  obtain  inspection  of  documents  at  common 
law- are  thus  stated :  First,  there  must  be  an  action 
or  other  proceedings  pending.  Secondly,  the  doc- 
uments must  relate  to  such  action  or  other  pro- 
ceedings. And,  thirdly,  the  cases  in  which  inspec- 
tion is  to  be  granted  must  be  such  as  those  where 
inspection  could  be  obtained  by  filing  a  bill  for  a  dis- 
covery, or  by  other  proceedings  in  a  court  of  equity 
at  the  instance  of  the  same  party...  The  party  ap- 
plying, therefore,  who  is  in  the  same  situation  as  a 
plaintiff  in  equity,  must  show  first,  what  is  the  nature 
of  the  suit  and  of  the  question  to  be  tried  in  it ;  and 
it  seems  also  he  should  depose  in  his  affidavit  to  his 
having  just  ground  to  maintain  or  defend  it ;  secondly, 
the  affidavit  ought  to  state  with  sufficient  distinct- 
iveness the  reason  of  the  application  and  the  nature 
of  the  documents,  in  order  that  it  may  appear  to  the 
court  or  judge  that  the  documents  are  asked  for,  for 
the  purpose  of  enabling  the  party  applying  to  support 
his  case,  not  to  find  a  flaw  in  the  case  of  the  op- 
ponent ;  and  also  that  the  opponent  may  admit  or 
deny  the  possession  of  them.  To  this  affidavit  the 
opponent  may  answer  by  swearing  that  he  has  no 
such  documents,  or  that  they  relate  exclusively  to  his 
own  case,  or  that  he  is  for  any  sufficient  reason  pri- 
\ilcgcd  from  producing  them."  These  rules  were  re- 
cognised in  the  following  case,  where  the  plaintiffs 


claimed  the  privilege  of  not  producing  their  title- 
deeds,  but  the  court  refused  them  mis  privilege 
because  the  party  applying  had  an  interest  in  such 
deeds,  and  where  a  party  applying  for. inspection  has 
such  an  interest,  that  constitutes  an  exception  to  the 
general  rule  which  protects  a  party  from  producing 
his  title-deeds.  Upon  an  issue  under  the  Inclosure 
Act,  to  try  whether  the  plaintiffs,  on  and  since  the 
20th  Jannury,  1854,  were  lords  of  the  manor  of  L., 
and,  as  such,  interested  in  the  soil  of  the  lands  pro- 
posed to  be  inclosed,  it  appeared  that  the  defendants 
relied  upon  an  agreement  made  in  1800  between  a 
person  alleged  to  be  the  then  lord  of  the  manor  and 
others  having  rights  of  common  upon  the  waste 
lands  thereof  for  dividing  and  enclosing  the  waste : 
under  which  agreement  it  was  alleged  mat  the  lord 
had  accepted  an  allotment  in  respect  of  his  manorial 
rights.  In  support  of  that  case  they  applied  for  in- 
spection of  conveyances  of  the  manor  m  1792  and 
1799,  and  of  all  leases  and  agreements  for  leases 
made  by  the  lords  of  the  manor  since  1800  respecting 
the  land  alleged  to  have  been  allotted  to  him  m  pur- 
suance of  that  agreement :  Held,  that  they  were  en- 
titled to  such  inspection,  although  it  was  sworn,  on 
the  part  of  the  plaintiffs,  that  such  leases  and  agree- 
ments had  been  granted  and  made  without  reference 
to  the  alleged  agreement  of  1800,  or  any  allotment 
thereunder,  the  court  considering  that  the  plaintiffs 
on  the  one  side,  and  the  defendants  on  the  other, 
were  contesting  the  title  of  the  plaintiffs  as  lords  of 
the  manor  to  object  to  the  inclosure.  Ricard  v.  The 
Inclosure.  Commissioners  for  England  and  Wales, 
24  Law  Tim.  Rep.  129. 

BAKKBUFTCY  AND  INSOLVENCY. 

ACT  OF  BANKRUPTCY.— Bill  of  sale— Bygone 
debt. — What  has  been  stated  ante,  p.  19,  will  prepare 
the.  reader  for  the  following  decision  of  Mr.  Com- 
missioner Fane : — Bill  of  sale  by  a  lodging-house 
keeper  of  all  her  household  furniture  in  considera- 
tion of  a  bygone  debt,  secured  by  a  promissory  note : 
Held,  void  as  an  act  of  bankruptcy  after  possession 
taken  and  sale  prior  to  the  adjudication.  Re  Louisa 
Smith,  1  Bank,  and  Insolv.  Ben.  264. 

APPEAL. — Leave  to  appeal  to  the  House  of  Lords. 
— As  to  the  leave  to  appeal  to  the  House  of  Lords 
under  the  18th  saction  of  the  Consolidation  Act, 
1849,  and  the  10th  section  of  the  14  &  15  Vic  c.  83 
(stated  ante,  p.  81),  the  court  will  not  give  it  unless 
it  be  of  opinion  that  the  point  is  one  both  of  sufficient 
doubt  and  of  sufficient  importance.  Exparte  Bate- 
man,  in  re  Barbary,  23  Law  Journ.  Bank.  8. 

JURISDICTION.  *-  Discharge  —  Committal  by 
order  of  county  court  judge. — Where  an  insolvent  has 
been  discharged  under  1  &  2  Vic.  c.  110,  and  is  sub- 
sequently committed  to  prison  by  the  order  of  a 
county  court  -judge  for  the  non-payment  of  a  debt 
which  is-  set  out  in  the  schedule,  this  court  has  no 
power  to  order  a  discharge.  Re  William  Henry 
Howe,  1  Bonk,  and  Insolv.  Rep.  274. 

OPPOSITION.— Attorney  —  Retainer.  —  General 
instructions  to  an  attorney  to  proceed  for  the  recovery 
of  a  debt  as  far  as  the  law  will  allow  will  not  justify 
an  opposition  in  the  matter  of  the  insolvency  of  the 
debtor,  unless  it  appear  that  an  intimation  of  this  in- 
tention has  been  made  to  the  creditor  on  whose 
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behalf  the  opposition  is  instituted.      Re  Edward 
Lidbetter,  28  Law  Tim.  Rep.  848. 

OPPOSITION.— Batt^-Where  an  insolvent  ap- 
plies to  be  discharged  on  bail  until  his  adjourned 
hearing,  the  detaining  creditor  is  entitled  to  oppose 
the  application,  although  he  did  not  appear  on  the 
occasion  of  the  original  hearing.  Re  George  Rufftl, 
1  Bank,  and  Insolr.  Rep.  275;  28  Law  Tunes 
Bep.848. 

COUNTY  COURTS. 

HIGH  BAJUFF,— Costs  in  interpleader,  action 
for— Should  be  retained  by  baiUff.--'When  goods  are 
taken  under  a  county  court  execution,  and  a  claim  is 
put  in  by  a  third  person,  the  high  bailiff  applies, 
under  the  statute,  for  a  summons  to  interplead.  The 
property  remains  in  his  hands,  and  unless  an  arrange- 
ment is  come  to  the  claim  goes  on.  By  the  148th 
rule  of  Practice  of  the  County  Courts,  "  Where  the 
claim  to  any  goods  x>r  chattels  taken  in  execution,  or 
the  proceeds  or  value  thereof,  shall  be  dismissed,  the 
costs  of  the  bailiff  shall  be  retained  by  him  out  of  the 
amount  levied,  unless  the  judge  shall  otherwise 
order.1'  A  defendant  having  obtained  judgment  in 
the  county  court  in  an  action  in  which  he  was  plain- 
tiff, a  writ  of  JL  fa.  was  issued  to  be  executed  on  the 
goods  of  M.  The  now  plaintiff,  being  the  high 
bailiff  of  the  county  court,  seized  M.'s  goods,  which 
were  claimed  by  C.,  whereupon  interpleader  pro- 
ceedings were  taken  by  the  now  plaintiff,  and  on  the 
hearing  the  claim  of  C.  was  dismissed,  and  judgment 
given  that  the  costs  of  the  interpleader  proceedings, 
amounting  to  £25  Os.  4d.,  should  be  paid  by  C. 
These  costs,  taxed  by  the  proper  officer,  were  made 
up  of  £10  0s.  4d.,for  the  costs  of  the  now  defendant, 
and  £15  for  the  high  bailiff's  costs.  The  plaintiff 
sold  the  goods,  and  paid  the  proceeds  to  the  clerk  of 
the  county  court,  who  paid  them  to  the  now  defend- 
ant :  Held,  that,  Under  the  above  circumstances,  as- 
suming that  the  plaintiff  was  entitled  to  deduct  his 
costs  in  the  interpleader  proceedings  from  the  pro- 
ceeds of  the  sale  of  the  goods,  while  those  proceeds 
yet  remained  in  the  plaintiff's  hands,  yet  that,  after 
the  plaintiff  had  thus  paid  the  proceeds  of  the  sale  of 
the  goods  into  court,  and  they  had  been  paid  out  to 
the  defendant,  the  plaintiff  had  no  right  of  action  to 
recover  the  amount  of  the  costs  of  the  interpleader 
proceedings,  they  not  being  fees,  but  merely  costs, 
from  the  defendant.  Bloor  v.  Huston,  Week.  Rep. 
1854,  p.  113. 

CRIMINAL  LAW,   SESSIONS,   &C. 

AMENDMENT  OF  INDICTMENT.— 14  &  15 
Vic.  c.  100,  *.  1 — Misdescription — Footway. — The 
14  &  15  Vic.  c.  100,  s.  1,  allows  amendments  of  indict- 
ments where  there  is  any  variance  between  the  state- 
ment in  the  indictment  and  the  evidence  offered  in 
proof  thereof,  in  among  other  cases  "  the  name  or  de- 
scription of  any  matter  or  thing  whatsoever  in  the  in- 
dictment named  or  described."  In  an  indictment 
against  a  defendant  for  obstructing  a  footway  leading 
from  A.  to  G.,  it  appeared  that  the  footway  was  for  half 
a  mile  from  its  commencement,  as  described  in  the  in- 
dictment, a  carriage-way,  the  obstruction  being  in 
the  part  beyond ;  it  was  held,  that  this  was  a  misde- 
scription which  might  be  amended  under  the  14  &  15 
Yjc.  c.  100,  s.  1.    Reg.  v.  Sturge,  18  Jur.  1052. 
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moot  points  in  course  of  discussion. 

No.  177. — An  agreement  between  A.  and  B. 
recites  that  A.  is  a  surgeon  in  good  practice  at  L.  (a 
small  village  that  has  no  market  cross  or  anything  of 
the  sort).  In  consideration  of  £1,000  from  B.,  A. 
conveys  the  premises  to  B.,  and  enters  into  a  cove- 
nant with  him  that  he  will  not  commence  practice 
within  eight  miles  of  L.  From  what  point  is  the 
eight  miles  to  be  measured,  from  the  premises,  the 
main  street  of  the  village,  or  the  township  ? 

No.  180.— In  1853,  A.  being  indebted  to  B.  in  the 
sum  of  £100,  waited  upon  B.,  and  explained  that  he 
was  in  pecuniary  difficulties,  but  could  pay  10s.  in 
the  pound ;  this  B.  agreed  to  take  in  roll  satisfaction 
of  his  debt,  and  in  a  few  days  afterwards  the  £50 
was  paid.  B.  gave  A.  a  receipt  for  £50  in  full  satis- 
faction and  discharge  of  the  £100  due  to  him.  A. 
has  since  become  entitled  to  a  considerable  sum  of 
money,  and  B.  now  wants  to  get  the  other  £50  from 
him.  A.  refuses  to  pay  it.  Can  B.  recover  the 
£50  now  claimed? 

No.  185. — On  a  certiorari  being  brought  by  plain- 
tiff to  remove  an  action  to  a  superior  court,  can  a 
defendant  be  compelled  to  appear  to  such  action,  or 
can  he  drive  plaintiff  to  commence  de  novo  t  If  plain- 
tiff must  commence  de  novo,  would  such  proceedings 
be  taken  as  the  commencement  of  the  action,  sup- 
posing such  question  became  important  by  reason  of 
defendant's  pleading  the  Statute  of  Limitations  ? 

No.  187. — A.  married  previously  to  1834,  made,  in 
1840  a  voluntary  settlement  on  his  son,  and  his  wife 
joined  and  acknowledged  the  deed  for  the  purpose  of 
barring  her  dower.  Afterwards  A.  conveyed  to  B. 
for  valuable  consideration,  but  his  wife  did  not  join  in 
the  conveyance.  Does  B.  take  the  estate  discharged 
from  dower  ? 

No.  188.— A  plaintiff  in  the  county  court  has  ob- 
tained a  judgment  against  defendant,  who  is  ordered 
to  pay  debt  and  costs  by  instalments.  Defendant 
has  paid  some  of  these  instalments  to  the  plaintiff  in 
person,  who  now  wishes  to  issue  execution  for  the 
remaining  instalments  which  are  due.  The  clerk  of 
the  county  court  claims  a  right  to  have  the  whole  of 
the  instalments  received  by  plaintiff  paid  into  court 
before  he  will  allow  plaintiff  to  issue  execution  for 
the  balance.  The  mooter  considers  this  an  absurd 
pretension,  which  cannot  be  supported. 

No.  189.— A.  died,  leaving  certain  personal  pro- 
perty within  the  peculiar  of  £.,  and  also  debts  due  to 
him. of  the  amount  of  more  than  £5  in  the  adjacent 
villages.  The  peculiar  of  L.  and  the  villages  are 
both  within  the  diocese  of  Lincoln.  Can 'the  ex- 
ecutors sue  for  the  debts  due  to  the  deceased— if  not, 
is  such  probate  void  in  toto? 

No.  191.— A  devise  of  land  is  made  by  a  testator 
to  his  niece  in  1801,  but  no  surrender  to  the  use  of 
his  will  can  be  found.    The  title  is  objected  to  by  a 
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purchaser  on  this  account;  there  was  no  special 
custom  dispensing  with  a  surrender  to  the  use  of  a 
will.  Query :  Will  equity  relieve  the  vendor  from 
this  informality  of  disposition  by  those  whose  estate 
he  hath? 

No.  192. — A.  was  indebted  to  B.  £70  on  a  pro- 
missory note,  and  was  sued  by  B.  for  £50  of  it  in  the 
county  court,  B.  abandoning  the  excess  beyond  that 
amount.  A.  had  a  set-off  of  £5,  and  B.  at  the  foot 
of  the  particulars  attached  to  the  summons  gave  de- 
fendant notice  that  he  had  abandoned  the  excess 
*•  in  satisfaction  of  any  set-off  which  he  might  have 
or  claim  against  him.'1  Query :  Can  the  set-off  be 
allowed  as  against  the  whole  debt,  or  must  it  be 
deducted  from  the  £50,  that  part  over  which  the 
court  had  jurisdiction  ? 

No.  193.— A.  by  deed  conveys  all  his  real  and 
personal  estate  to  trustees,  to  sell,  and  apply  the 
proceeds  in  discharge  of  his  debts ;  the  surplus  is  to 
De  paid  to  A.,  his  executors,  administrators,  and 
assigns. '  A.  dies  before  a  sale  is  made.  Does  the 
deed  operate  as  a  conversion  so  as  to  entitle  A.'s  per- 
sonal representatives  to  the  surplus? 

No.  194. — A.  has  a  right  of  foot  and  carriage  way 
over  a  road  belonging  to  B. ;  the  road  being  out  of 
repair,  A.,  in  passing  over  it  with  his  cart,  is  upset, 
and  has  his  leg  broken.  Whose  duty  was  it  to  repair 
the  road?  If  B  's,  has  A.  any,  and,  if  any,  what 
claim  upon  B.  for  the  injuries  sustained,  and  what 
course  must  he  pursue  to  obtain  redress? 

No.  197. — Do  the  following  or  similar  covenants 
ran  with  the  land  at  law— viz.,  covenants  to  pay  a 
rent  charge  issuing  out  of  land,  not  to  build  upon  land, 
or,  to  build  upon  it  only  in  a  particular  manner,  and  to 
produce  deeds  ? 

No.  198. — Can  merger  take  place  at  law  of  land 
held  by  a  man  as  executor  in  that  which  he  holds  in 
his  own  right  ? 

No.  199. — Is  the  father  of  an  illegitimate  child 
impliedly  liable  for  its  expenses  when  he  ac- 
knowledges it  as  his  offspring,  and  knowing  it  to  be 
boarded  and  clothed  by  the  plaintiff,  neither  ex- 
presses dissent  nor  takes  it  away? 

No.  200. — By  an  order  of  the  Court  of  Chancery, 
A.,  B.,  and  C,  were  appointed  guardians  of  the 
estate  and  person  of  an  infant.  B.  was  a  feme  sole, 
and  shortly  afterwards  married.  Is  the  entire 
guardianship  determined  by  B.'s  marriage,  or  can 
A.  and  C.  by  themselves  perform  the  duties  of 
their  office? 

No.  201. — A.  and  B,  enter  into  an  agreement,  not 
under  seal,  for  the  hire  of  land  for  several  years ; 
the  agreement  contains  words  of  present  demise. 
Will  a  court  of  equity  enforce  the  execution  of  a 
lease  for  the  term  ? 

No.  202. — £15,000  Consols  are  directed  to  be 
invested  in  the  purchase  of  land,  of  which  the 
immediate  inheritance  is  given  to  A.,  who  dies 
before  the  land  is  purchased.  Is  A.'s  widow  en- 
titled to  dower  out  of  the  fund?  (see  Dower  Act, 
section  2). 

CnARLKS  R.  Gilman,  Hon.  Sec. 

Norwich,  December  9, 1854. 


Mutual  Corresponding  Society. 
Mr.  Oilman's  Testimonial. 
Gentlemen, — In  consequence  of  the  difficulty 
I  have  had  in  getting  the  promised  subscriptions 
from  one  or  two  members,  I  have  delayed  closing 
the  list,  but  I  have  determined  at  length  to  wait 
no  longer.  The  subscriptions  received  amount 
to  £6  8s.  6d.  With  this  Mr.  Gilman  wishes  me 
to  purchase  the  following  books : —  Addison  on 
Contracts,  3rd  edit.,  £1  18s. ;  Smith's  Compen- 
dium of  Mercantile  Law,  5th  edit,  £1  12s.  6d. ; 
Smith's  Manual  of  Equity  Jurisprudence,  3rd  edit., 
10s.;  Dart's  Vendors  and  Purchasers,  last  edit., 
£1  Is. ;  Woodfall's  Landlord  and  Tenant,  6th  edit., 
£1  lis.  6d.,  making  £6  13s.  in  all,  which,  upon  de- 
ducting 10  per  eent.  for  ready  money,  will  leave  £6, 
as  under : — 

Books        ...    £6    0    0 

Postages,  parcels,  and  circulars    ...       0  10    0 


Subscriptions  received 


6  10    0 
6    8    6 


0  16 
The  books  will  reach  Mr.  Gilman  the  first  week  in 
December,  and  I  have  no  doubt  that  he  will  acknow- 
ledge their  receipt,  and  express  his  thanks  to  the 
subscribers  in  your  next.  T  shall  feel  obliged  if  you 
will  publish  this. 

And  remain,  &c, 

J.  N.  Mourilyan,  Jun. 
Note. — The  above  should  have  appeared  in  the 
number  for  last  month. — Eds. 


Mutual  Corresponding  Society. 

Norwich,  Dec.  15,  1854. 

Dear  Sir, — The  parcel  of  books  came  duly  to 
hand.  I  am  sure  I  am  very  proud  of  being  con- 
sidered worthy  of  so  high  a  mars:  of  esteem  from  my 
brother  students,  and  assure  them  this  act  of  courtesy 
will,  ever  be  remembered  by  me  as  a  pleasing  testi- 
mony of  their  pood  will.  I  certainly  have  very 
much  pleasure  m  congratulating  them  upon  the 
present  flourishing  state  of  the  Law  Students'  Mutual 
Corresponding  Society,  which  is  mainly  to  be  attri- 
buted to  their  own  exertions.  As  far  as  I  am  con- 
cerned, I  give  my  assurances  it  will  be  my  constant 
desire  to  co-operate  with  them  in  promoting  its 
welfare.  Being  the  originator  of  the  society,  I  con- 
fess I  take  great  interest  in  its  progress,  and  trust 
that  succeeding  generations  of  articled  clerks  will 
not  fail  to  add  to  its  utility  and  importance,  and  I 
hope  to  see  the  time  when  it  will  become  the  recog- 
nised organ  of  the  entire  body  of  students  in  the 
kingdom.  Once  more  thanking  you  for  the  trouble 
you  have  had  on  my  behalf, 

Believe  me,  dear  Sir, 

Yours  very  truly, 

C.  R.  Gilman. 

J.  N.  Mourilyan,  jun.,  Esq, 

Birmingham  Law  Student's  Society. 
At  the  meeting  on  the  25th   October   1854,  the 
point  discussed  was  whether  a  grantee  to  uses  could 
disclaim  by  parol,  a  question,  raised  more  on  account 
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of  its  involving  the  law  of  disclaimer  generally,  than 
of  the  practical  importance  of  the  precise  point. 

A  disclaimer,  generally  speaking,  is  an  act  where- 
by a  person  declares  that  he  has  not,  or  will  not  have, 
some  interest,  which,  but  for  that  aet  he  would  be 
presumed  to  have :  and  is  distinguished  from  a  con- 
veyance or  transfer  in  that  the  latter  by  professing 
to  pass  away  an  interest,  thereby  supposes  that  the 
grantor  or  assignor  had  the  interest. 

The  first  pomt  for  consideration  is,  what  is  the 
effect  of  a  conveyance,  assignment,  or  devise  to  a  per- 
son without  his  express  acceptance :  as  to  which  there 
was  formerly  a  distinction  taken  between  a  convey- 
ance and  a  devise  which  is  now  over-ruled,  and  in  all 
cases  the  estate  is  presumed  to  vest  in  the  grantee 
until  the  contrary  is  shown  (Smyth  v.  Smyth  6  B.  & 
C.  112.)    If  and  when  the  grantee  expressly  dis- 
claims, the  presumption  of  his  acceptance  is  thereby 
rebutted,  and  the  result  is,  not  the  repassing  of  the 
estate  granted  out  bf  the  grantee,  but  the  establish- 
ing the  feet  that  the  estate  never  was  in  the  grantee. 
(Townson  v.  Tickell,  3  B.  and  Aid.  531.)    As  then 
no  estate  passes  by  a  disclaimer,  none  of  the  statutes 
(such  as  the  statutes  of  frauds,  wills,  &c.)  making 
writings  or  deeds  necessary  to  the  transmission  of 
interests  in  land  have  prima  facie  any  application  to 
the  question ;  and  the  argument  from  inconvenience, 
t.  e.  that  a  person  who  without  his  consent  has  had  an 
estate  thrust  upon  him  should  not  be  obliged  to  in- 
cur the  costs  of  a  deed  to  get  rid  of  it,  would  seem 
to  favor  the  affirmative  of  the  question.    The  decisions 
of  the  courts  are  however  far  from  being  consistent 
or  satisfactory.    The  older  authorities  as  summed  up 
by  Shep.  Touch.  285  aud  452,  were  to  the  effect  that 
an  estate  of  freehold  could  only  be  waived  in  a  court 
of  record,  whilst  a  lease  for  years,  or  a  devise  might 
be   waived  by  word  of  mouth :  but  it  is  to  be  ob- 
served that  a  disclaimer  was  then  considered  to  trans- 
fer an  interest  or  estate,  and  therefore  in  the  case  of 
a  freehold,  a  ceremony  analagous  to  livery  of  seisin 
was  required,  though  as  to  a  leasehold  interest  and 
a  devise  (which  was  then  only  of  a  use  and  not  an 
estate)  as  they  might  be  created  without  writing,  so 
they  might  be  transferred  without  writing.     Since 
the  statutes  of  uses  and  wills,  devises  transfer  estates 
in  the  lands  devised,  and  are  therefore  for  the  pur- 
poses of  disclaimer  to  be  considered  as  common  law 
estate  (Butler  and  Baker's  case  3  Rep.  25),  and  there- 
fore according  to  the  older  authorities  could  only  be 
disclaimed  in  a  court  of  record.     Since  Townson  v. 
Tickell  (decided  in  1819),  it  has  been  uniformly  con- 
sidered that  a  disclaimer  by  a  grantee  or  devisee  who 
has  not  expressly  accepted  the  estate,  shews  that  he 
never  had  any  estate,  and  the  court  of  King's  Bench 
were  in  that  case  unanimous  in  holding  that  a  dis- 
claimer by  deed  withont  resort  to  a  court  of  record 
was  sufficient,  and  Mr.  Justice  Holroyd  stated  his 
opinion  that  a  disclaimer  by  parol  would  do,  in  sup- 
port of  which  he  cited  Bonifant  v.  Greenfield,  Cro. 
El.  80.    That  case  when  examined  does  not  bear  out 
the  proposition.    The  circumstances  were  that  a 
purchaser  from  three  of  four  executors,  refused  to 
complete  his  purchase  of  lands  devised  to  all  the  ex- 
ecutors to  sell,  because  the  fourth  executor,  having 
disclaimed  by  parol,  refused  to  concur  in  the  convey- 
ance ;  the  court  held,  that  the  title  of  the  three  who 


had  accepted  the  trusts  was  good  both  at  common 
law,  and  under  21  lien.  VIII.  c.  24.  which  expressly 
provides  for  such  a  case.  There  is  no  doubt  tnat  the 
title  was  good  under  the  statute,  but  the  preamble 
of  that  statute  expressly  declares  that  such  a  title 
was  not  good  at  common  law.  The  point  decided  by 
the  court  in  Townson  v.  Tickell,  has  been  confirmed 
by  Adams  v.  Taunton,  5  Mad.  435 ;  and  Begbee  v. 
Crook,  2  Exch.  128,  but  Bonifant  v.  Greenfield,  and  the 
opinion  of  Mr.  Justice  Holroyd  appear  to  be  the  only 
judicial  authorities  for  a  parol  disclaimer.  The  case 
of  Stacey  v.  Elph,  1  M.  and  K.  L.  S.  1833,  ch.  30, 
where  a  devisee  and  executor  under  a  will  who  had 
never  acted,  and  inconsistency  with  his  title  under 
the  will,  had  purchased  part  of  the  devised  estate 
from  the  heir  at  law,  was  neld  so  to  have  disclaimed 
the  trusts  of  the  will,  as  not  to  be  chargeable  for  a 
loss  which  had  occurred  to  the  trust  estate,  is  some- 
times cited  as  an  authority,  but  it  must  be  observed, 
that  the  question  raised  in  that  case  was  not  one  of 
title,  but  of  the  trustee's  equitable  liability. 

It  has  been  supposed  that  there  would  be  a  pecu- 
liar inconvenience  in  applying  the  doctrines  of  a  dis- 
claimer by  parol,  or  even  by  deed,  to  estates  passing 
under  the  statute  of  uses,  and  Lord  Eldon  is  re- 
ported to  have  said  in  Nicholson  v.  Wordsworth,  (2 
Evans.  365),  that  a  person  could  not  "  disclaim  in 
the  case  of  a  conveyance  to  uses,  except  by  a  release 
with  intent  to  disclaim,"  This  was  however  before 
Townson  v.  Tickell  had  settled  the  operation  of  a 
disclaimer,  and  moreover,  there  is  no  reason  to  fear 
in  the  great  majority  of  cases,  that  limitations  of  uses 
would  be  deprived  of  their  effect  by  the  disclaimer 
of  the  person  having  the  seisin  to  serve  those  uses 
since  it  is  not  decided  that  the  momentary  seisin  of 
the  grantee  to  uses  confers  no  estate  upon  him, 
(James  v.  Plant  4  Ad.  and  EL  766),  and  he  nas  there- 
fore nothing  to  disclaim.  The  decision  of  the  meeting 
was  that  a  disclaimer  might  be  made  by  parol  but  that 
for  purposes  of  title  and  evidence,  it  ought  in  all  cases 
to  be  made  by  deed. 

On  the  22nd.  Nov.  1854,  the  following  point  was 
discussed.  "  Must  an  agreement  by  a  factor  to  sell 
upon  a  del  credere  commission  be  in  writing?"  A 
factor  under  a  del  credere  commission  undertakes  to 
sell  to  none  but  solvent  persons,  and  if  the  purchasers 
are  found  to  be  unable  to  pay  for  the  goods  sold,  the 
factor  must  make  good  the  loss  to  his  principal.  The 
question  in  another  form  is  whether  such  a  contract 
is  a  special  promise  of  one  person  to  answer  for  the 
debt  of  another  as  is  required  to  be  in  writing  by  the 
Statute  of  Frauds.  The  arguments  in  the  affirmative 
were  based  upon  Morris  v.  Cleasby  4  M.  and  S.  574 
(which  decided  that  the  purchasers  from  a  factor 
having  a  del  credere  commission  were  primary  debtors 
to  the  principal  and  that  the  agent  was  their  surety, 
and  over-ruled  some  previous  dicta  to  the  effect  that 
in  such  a  case  the  factor  was  the  only  debtor  to  his 
principal)  and  the  words  of  the  statute,  which  it  was 
contended  were  clearly  applicable  if  the  factor  was 
but  a  surety.  In  the  negative  the  authority  of  Mor- 
ris v.  Cleasby  was  admitted,  but  it  was  argued  that 
it  did  not  necessarily  follow  because  the  factor  might 
become  liable  for  the  debt  of  another  under  his  com- 
mission, that  therefore,  the  commission  itself  must 
be  in  writing,  since  there  was  an  important  distinc- 
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tion  to  be  made  between  a  contract  of  which  the  im- 
mediate operation  and  primary  intention  is  to  create 
a  liability  and  a  contract  primarily  to  sell,  but  to  sell 
under  special  conditions  which  might  produce  an  ul- 
timate liability.  And  the  case  was  compared  with 
the  decisions  on  another  branch  of  the  same  section 
of  the  same  statute :  requiring  agreements  not  to  be 
performed  within  a  year  to  be  put  into  writing,  which 
has  been  settled  to  refer  only  to  such  agreements  as  on 
the  face  of  them  are  to  extend  beyond  a  year,  and 
not  to  agreements  which  although  actually  requiring 
years  for  their  performance,  might  be  performed 
within  a  year.  Moreover,  it  is  not  every  case  falling 
within  the  literal  meaning  of  the  statute  that  is  really 
within  the  operation,  for  two  large  classes  of  cases  have 
been  exempted  from  it  by  judicial  interpretation,  first, 
where  by  tne  guarantee,  the  original  liability  is  trans- 
ferred or  extinguished  (Goodman  .v.  Chase,  1  B.  and 
A.  297),  and  second,  where  thepromise  is  not  made 
to  the  creditor:  (Eastwood  v.  KTenyon,  11  A.  andE. 
446).  Lastly,  it  was  asserted  that  Couturier  v.  Hastie, 
L.  J.  18§8  Ex.  97,  was  a  decision  in  the  negative, 
for  although  the  construction  the  Court  of  Exchequer 
put  upon  the  contract  in  that  case  made  by  the  del 
credere  agent,  was  afterwards  dissented  from  by  the 
Court  of  Error,  yet  the  opinion  in  the  negative  ex- 
pressed by  the  Court  below,  who  endorsed  an  Ameri- 
can decision  to  the  same  effect,  was  not  remarked 
upon,  In  the  American  decision  it  is  mentioned  as 
an  additional  reason  in  the  negative  that  the  del  ere- 
dere  agent  does  not  guarantee  the  debt  of  the  cus- 
tomer, but  only  the  ability  of  the  customer  to  pay  the 
debt;  and  the  difference  is  important,  because  if  a 
man  agreed  to  be  unconditionally  answerable  for  the 
debt  of  another,  he  would  be  liable  if  that  other  could 
pay,  but  would  not :  whereas  a  del  credere  agent  is 
not  liable  if  the  purchaser  is  able,  bu"t  not  willing  to 
pay.    The  decision  was  in  the  negative. 

At  the  meeting  on  the  6th.  of  Dec.  the  question 
was,  "  To  protect  an  assignee  under  a  bill  of  sale 
against  assignees  in  bankruptcy  or  insolvency,  is  it 
necessary  that  an  actual  sale,  in  addition  to  seizure, 
should  have  taken  place  previous  to  the  bankruptcy 
or  insolvency?"    This  point  was  mooted  in  conse- 
quence of  what  was  said  by  the  Court  of  Exchequer 
in  the  very  recent  case  of  Congreve  v.  Evetts,  (L.  J; 
1864  Ex.  278,  and  24  L.  T.  Rep.  12)  which  was  an 
action  between  an  assignee  under  a  bill  of  sale,  and 
an  execution  creditor  after  the  assignees  of  the 
grantor  of  the  bill  of  sale  had  withdrawn  their  claim. 
The  point  really  decided  in  that  case  was,  that  the 
execution  creditor  could  not  avail  himself  of  the  pe- 
culiar provisions  of  the  7  &  8  Vic.  c.  96,  on  which 
the  withdrawn  claim  of  the  assignees  in  insolvency 
was  founded.    Since  the  statute  for  registration  of 
bills  of  sale  has  made  those  securities  more  frequent, 
it  is  of  some  importance  to  understand  the  nature  of 
these  peculiar  provisions.    By  the  1  &  2  Vic.  c.  110, 
s.  61,  it  is  provided  that  if  any  prisoner  whose  estate 
shall  have  been  vested  under  that  act,  shall  have 
given  any  bill  of  sale,  for  valuable  consideration,  or 
otherwise,  no  person  shall  after  the  commencement 
of  the  imprisonment  of  such  prisoner,  avail  himself  of 
such  bill  of  sale,  either  by  seizure  and  sale  of  the  pro- 
perty of  such  prisoner,  or,  by  sale  of  such  property 
theretofore  seized.    Most  persons  unversed  in  legal 


subtleties  would  conclude  on  reading  this  clause,  that 
both  seizure  and  sale  before  the  imprisonment  were 
necessary  to  perfect  the  title  of  the  assignee  under 
the  bill  of  sale  against  the  assignees  m  insolvency : 
but  such  has  not  been  the  judicial  interpretation  of 
it,  for  the  Queen's  Bench  in  Hunt  v.  Robins,  (3  Qu. 
Ben.  300)  and  the  Exchequer  in  Hardy  v.  Tingey 
(5  Ex.  294)  have  both  held  that  an  assignee  under  a 
bill -of  sale  can  only  be  said  to  avail  himself  of  his 
bill  of  sale  when  he  acquires  the  property  in  the 
goods  by  some  act  subsequent  to  the  imprisonment : 
and  that  where  the  property  has  passed  before  the 
imprisonment,  the  assignee  under  tne  bill  of  sale  may 
sell  after,  because  he  sells  not  by  virtue  of  a  power  in 
the  bill  of  sale,  but  by  virtue  of  the  ownership  he  has 
acquired.  Although  this  construction  may  at  first 
signt  seem  to  violate  the  letter  of  the  statute,  yet  on 
further  consideration  it  will  appear  clear  that  the 
contrary  view  would  violate  tne  clear  rule  of  the 
common  law  that  a  person  having  the  property  in 
chattels  personal,  united  with  the  possession,  has  a 
complete  ownership  and  title,  and  does  not  require 
any  special  power  of  disposition.  The  only  cases  in 
which  the  assignees  have  power  to  dispose  of  chattels 
not  the  property  of  the  insolvent  are  those  coming 
under  the  reputed  ownership  clauses,  and  supposing 

Ss  was  done  for  the  purpose  of  discussion),  that 
ose  clauses  did  not  apply,  if  the  particular  assignee 
could  not  avail  himself  of  his  bill  of  sale,  it  is  clear 
that  the  general  assignees  under  the  insolvency  could 
claim  no  interest  in  goods,  the  property  in  which  had 
passed  away  from  the  insolvent.    The  later  insol- 
vency statute  7  &  8  Vic.  c.  96,  (the  proceedings  under 
which  are  now  taken  in  the  County  Courts)  is  not  so 
strong  as  the  1  &  2  Vic.  c.  110,  for  it  provides  (s.  21) 
that  alter  the  vesting  of  the  petitioners  estate  no  per- 
son shall  avail  himself  of  any  execution  &c.  either  by 
seizure  and  sale,  or  sale  of  property  theretofore  seized, 
or  avail  himself  of  any  bill  of  sale,  the  clause  as  to 
sale  of  property  previously  seized  being  confined  to 
executions.    A  fortiori  therefore,  the  decisions  on  1 
&2  Vic.  c.  110.  s.  61,  would  apply  to  this  statute,  and 
were  expressly  decided  to  apply  m  the  case  of  Simp- 
son v.  Wood,  7  Ex.  349.    In  bankruptcy  the  law 
would  appear  to  be  still  more  favourable  to  creditors 
claiming  under  bills  of  sale,  for  s.  133  of  "  The  Bank- 
rupt Law  Consolidation  Act  1849,"  requiring  execu- 
tions to  be  levied  by  seizure  and  sale,  does  not  in 
terms  apply  to  bills  of  sale,  and  the  reasoning  of  the 
above-cited  cases  is  against  its  application  when  the 
property  has  passed  by  the  bill  of  sale.    Moreover,  s. 
184,  providing  that  no  creditor  with  security  shall 
have  priority  by  virtue  of  his  security,  except  cre- 
ditors claiming  by  mortgage  of  or  lien  upon  any  part 
of  the  property  of  the  bankrupt  before  the  fifing  of 
the  petition.    Assuming  therefore,  that  the  bill  of 
sale  was  given  bond  fide  and  that  the  seizure  had  pre- 
vented the  application  of  the  enactments  as  to  re- 
puted ownership,  the  society  decided  that  seizure 
without    sale  was  sufficient  where  the  property  had 
passed,  but  that  in  insolvency,  if  the  assignee  under 
the  bill  of  sale  could  only   obtain  the  property  by 
selling,  as  where  the  bill  of  sale  was  merely  a  power 
to  sell  after  acquired  goods,  a  sale  must  take  place 
to  perfect  his  title  as  against  the  assignees  of  the 
insolvent.  G.  J.  Johnson  Hon.  Sec. 
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EXAMINATION    QUESTIONS. 
Hilary  Teem,  1855. 


PRELIMINARY. 

1.  Where,  and  with  whom,  did  yon  serve  your 
clerkship?  2,  Stat*  the  particular  branch  or 
branches  of  the  law  to  which  you  have  principally 
appHedyourself  during  vour  clerkship.  8.  Mention 
some  of  the  principal  law  books  which  you  have. 
read  and  studied.  4.  Have  you  attended  any,  and- 
what,  law  lectures? 

COMMON  LAW. 

1.  Explain  the  nature  of  a  common  law  action, 
and  fflustrate  your  explanation  by  an  example.    2. 
State  the  parties  'to  a  bill  of  exchange— which  of 
them  ii  primarily  liable,  and  what  is  the  liability 
incurred  by  an  indorser.     8.  Does  an    indorser 
undertake  to  pay  the  amount  of  a  bill  at  all  events ; 
and  if  not;  what  are  the  steps  that  must  be  taken  by 
the  holder  to  give  him  a  right  to  sue  the  indorser 
man  action  on  the  bill?    4.  Within  what  period 
must  an  action  to  enforce  a  simple   contract  be 
brought?    Is  the  time  of  limitation  governed  by  the 
statute  or  common  law?     Can  a  defendant  take 
advantage  of  it,  who  has  been  the  whole  period  out 
ef  the  country?     5.  What   is  the   nature    of  a 
ffuarantee?    la  it  affected  by  the  Statute  of  Frauds? 
6.  Is  the  contract  for  the  sale  of  a  horse  for  £10  or 
more  affected  by  the  Statute  of  Frauds?  and  if  so, 
must  the  consideration  be  expressed  in  the  written 
agreement  ?    7.  If  a  parol  contract  be  made  between 
Al,  on  the  part  of  G.  and  for  his  benefit,  and  B.,  in 
whose  name  must  an  action  be  brought  to  enforce 
the  contract  against  B. ;    and  would  it  make  any 
difference  if  the  contract  were  in  writing,  but  not 
under  seal?    8.  Explain  the  nature  of  a  set-off. 
Is  it  governed  by  the  statute  or  common  law?    9. 
Is  it  compulsory  on  a  defendant  to  set-off  his  claim 
against  the  plaintiffs  demand  in  an  action  brought 
by  the  plaintiff?  or  can  he  bring  his  action  for  the 
amount  of  Ida  set-off?    10.  To  what  amount  have 
the  comity  courts  jurisdiction;  and  what  is  the  name 
of  the  farm  of  commencing  an  action  in  those  courts, 
as  distinguished  from  that  in  use  in  the  superior 
courts?    11.  Must  the  service  of  the  writ  of  sum- 
mons on  a  defendant  be  personal,  or  will  mere  efforts 
to  serve  him  be  sufficient  to  enable  the  plaintiff  to 
proceed  in  his  suit?  and  state  the  practice  on  this 
head  as  it  now  obtains  under  the  Common  Law 
Procedure  Act,  1852.    12.  What  is  the  nature  and 
effects  of  a  demurrer?    18.  Who  are  the  proper 
persons  to  decide  questions  of  met  in  actions  bronght 
m  the  superior  courts?  and  who  are  the  proper 
persons  to  decide  Questions  of  law  in  the   same 
courts?    14.  Into  what  divisions  is  evidence  usually 
classed?    Are   there   any   degrees   of    secondary 
evidence?     15.  State  the  names  of  the   superior 
courts  of  common  law  at  Westminster.    Have  they 
concurrent  jurisdiction  in  personal  actions?  and  if 
so,  has  the  plaintiff  the  option  of  proceeding  in 
either  of  them? 


CONVEYANCING. 

1.  State  the  heads  of  the  conditions  proper  to  be 
made  on  the  sale  of  a  freehold  estate  by  public 
auction.  2.  What  additional  conditions  are  usually 
proper  on  the  sale  by  public  auction  of  a  leasehold 
house  in  London?  8.  What  is  the  proper  distance 
of  time  for  the  commencement  of  your  abstract,  and 
why?  and  in  what  cases  must  you  go  further  back? 

4.  What  is  the  usual  mode  of  verifying  a  pedigree? 

5.  At  what  place  must  the  title-deeds  be  produced 
for  examination  in  the  absence  of  stipulation?  and 
who  in  that  case  is  to  bear  the  expense  of  journeys 
for  their  examination?  6.  In  the  absence  of  stipu- 
lation, who  is  entitled  to  the  title-deeds  of  land 
contracted  to  be  sold,  which  relate  also  to  other 
land  of  greater  value?  7.  Who  should  covenant 
for  production  of  deeds  not  delivered  to  a  purchaser  ? 
8.  rate  the  heads  of  the  Usual  covenants,  from  a 
vendor  to  a  purchaser  of  freehold  estate.  9.  The 
like  covenants  from  a  vendor  to  a  purchaser,  and 
vice  vend  of  a  leasehold.  10.  What  searches  should 
be  made  before  completing  a  purchase,  and  for  how 
long  back?  11.  If  a  purchase  deed  be  executed  by 
power  of  attorney,  in  whose  name  should  it  be 
executed,  and  what  is  it  necessary  for  the  purchaser 
to  consider?  12.  Can  a  deed  be  altered  to  any,  and 
what,  extent  after  it  has  been  executed  by  all,  or  any 
of  the  parties?  18.  How  was  dower  barred  before 
the  statute  of  8  &  4  Will.  4 ;  and  how  since?  14. 
State  shortly  the  process  of  a  recovery.  15.  As 
between  a  devisee  and  the  executor  of  a  testator,  who 
is  liable  for  a  mortgage  on  the  land  devised  made 
subsequently  to  the  will?  How  has  the  law  been 
lately  altered? 

EQUITY. 

1.  If  a  partner  become  lunatic,  does  the  lunacy 
operate  as  a  dissolution  of  the  partnership,  or  entitle 
the  other  partner  to  any,  and  what,  relief  from  the 
contract  or  partnership?  2.  State  the  mode  of  pro- 
ceeding by  which  executors  or  administrators  or  de- 
ceased persons  are  enabled  to  ascertain  whether 
there  are  any  outstanding  debts  or  liabilities  affecting 
the  estates  of  such  persons  without  an  administration 
suit.  8.  Can  a  solicitor,  being  one  of  several  trus- 
tees, under  any,  and  what,  circumstances,  make  pro- 
fessional charges  for  business  done  by  him  as  a 
solicitor  for  the  trustees?  4.  State  the  different 
forms  of  defence  to  a  suit  in  Chancery,  and  explain 
shortly  the  effect  of  each.  5.  If  in  a  suit  or  pro- 
ceeding, it  appear  that  a  deceased  person  who  was 
interested  in  the  matters  in  question  has  no  legal 
personal  representative  j  has  the  court  any,  and  what, 
power  of  proceeding  without  requiring  letters  of  ad- 
ministration to  be  obtained  from  an  ecclesiastical 
court?  6.  What  is  the  course  of  proceeding  upon  a 
suit  becoming  abated  by  death,  marriage,  or  other- 
wise, or  defective  by  reason  of  some  change,  or  trans- 
mission of  interest  or  liability?  7.  In  a  suit  for  an 
account,  is  it  competent  for  the  court  to  direct  that 
the  books  in  which  the  accounts  required  to  be  taken 
have  been  kept,  shall,  to  any,  and  what,  extent  be 
deemed  evidence  of  the  truth  of  the  matters  therein 
contained?  8.  What  is  the  course  of  proceeding,  if 
upon  default  made  by  a  defendant  in  not  appearing 
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to,  or  not  answering  a  bill,  it  appear  to  the  court  that 
the  defendant  is  an  infant,  or  of  weak  or  unsound 
mind,  not  so  found  by  inquisition?  9.  In  what  case 
can  a  married  woman  be  compelled  to  appear  and 
defend  a  suit  separately  from  her  husband?  10. 
Upon  an  application  for  payment  to  the  husband  of 
money  in  court  belonging  to  the  wife,  what  evidence 
is  required  in  support  of  the  application?  11.  If 
previously  to  a  decree  a  receiver  be  appointed,  and 
the  decree  does  not  in  any  way  notice  the  appoint- 
ment, does  this. omission  affect  the  continuance  of 
the  receiver?  12.  Is  a  receiver  liable  under  any, 
and  what,  circumstances  for  moneys  belonging  to  the 
estate  deposited  byhim  with  a  banker  who  after- 
wards  fails  ?  13.  When  the  next  friend  of  an  in&nt 
plaintiff  dies,  and  there  is  delay  in  appointing  a  new 
next  friend,  what  is  the  proper  course  of  proceeding 
by  the  defendant?  14.  In  what  cases  may  a  d£ 
fendant  be  bound  upon  the  service  of  a  copy  of  the 
bill  by  all  the  proceedings  in  the  cause  ?  15.  State 
some  of  the  principal  cases  in  which  it  is  no  longer 
competent  for  a  defendant  to  take  any  objection  for 
wantofpartiestoasuit. 

BANKRUPTCY. 

1.  What  three  conditions  are  required  to  consti- 
tute a  bankrupt?  2.  Under  what  circumstances  is 
an  attorney  or  solicitor  liable  to  the  bankrupt  law? 
3.  What  are  the  the  grounds  which  determine 
whether  a  person  is  a  trader  within  the  meaning  of 
the  law  in  regard  to  the  extent  of  his  trading?  4. 
Describe  the  several  acts  of  bankruptcy  ?  6.  What 
are  the  acts  of  bankruptcy  which  a  trader  may 
voluntarily  commit,  and  what  the  acts  which  he  may 
be  compelled  to  commit?  6.  State  the  mode  of 
proceeding  in  order  to  procure  an  adjudication  in 
bankruptcy?  7.  What  are  the  requisites  to  support 
the  petition  of  a  creditor  in  order  to  obtain  an  adjudi- 
cation  against  the  bankrupt?  8.  What  are  the  conse- 
quences to  a  trader  who  becomes  bankrupt  a  second 
tune  ?  9.  Must  the  petitioning  creditor's  debt  be  due 
and  payable  at  the  tune  of  the  act  of  bankruptcy,  in 
order  to  support  the  petition  for  an  adjudication  ?  10. 
Can  a  creditor  who  holds  a  mortgage  as  a  security  for 
his  debt,  be  a  petitioning  creditor  ?  11.  State  what 
kinds  of  debts  may  be  proved  under  a  bankruptcy. 
12.  Have  judgment  creditors  any,  and  what,  priority 
over  other  creditors?  13.  Are  joint  creditors 
entitled  to  prove  on  the  separate  estate  of  the  bank- 
rupts, or  separate  creditors  on  the  joint  estate  ?  And 
how  can  they  interfere  in  the  proceedings  ?  14.  A 
trader  has  trade  debts  and  assets  and  private  debts 
and  assets.  Are  separate  dividends  to  be  paid  to 
each  class  of  creditors,  or  is  there  no  distinction  to  be 
observed  ?  16.  State  the  course  of  proceeding  in  the 
choice  of  creditors1  assignees. 

CRIMINAL. 

1.  State  concisely  the  distinction  between  such  acts 
as  constitute  crimes,  and  such  as  are  regarded  as  civil 
injuries,  and  the  several  tribunals  before  which  the 
former  class  are  ordinarily  prosecuted  according  to 
their  nature  and  character;  which,  also,  describe 
briefly.  2.  In  case  of  trial  and  conviction  before  an 
inferior  jurisdiction,  to  what  superior  one  does  an 
appeal  he?  and  state  the  course  of  proceeding  in 
euch  appeal.    3.  Define  the  acts  which  constitute  the 


crime  of  embezzlement :  the  dMrtinctkm  between  that 
offence  and  breach  of  trust,  and  state  how  eaeh 
should  be  proceeded  against.  4.  Are  there  any,  and 
what,  circumstances  which  would  convert  what  was  a 
criminal  offence  into  a  civil  debt?  5.  Describe  the 
offence  of  larceny,  and  state  the  distinction,  if  any, 
between  grand  and  petty  larceny.  6.  State  the  dis- 
tinction between  perjury  and  subornation  of  perjury 
— what  constitutes  each  offence,  and  the  difference 
in  punishment,  if  any?  7.  Define  briefly  what  con- 
stitutes a  libel,  and  the  redress  to  be  obtained  for  it 
either  civilly  or  criminally,  and  the  course  of  pro- 
ceedings in  each  case — and  can  the  libeller  be  both 
prosecuted  criminally  and  proceeded  against  civilly — 
and  if  so,  for  what  reason.  8.  Is  the  truth  of  a  libel  a 
sufficient  defence  to  either  a  criminal  prosecution,  or 
civil  action,  or  which  ?  and  if  to  either,  state  the  rea- 
son. 9.  What  acts  withoutpersonal  violence  constitute 
the,  offence  of  assault?  What  are  the  remedies  to 
which  the  party  assaulted  is  entitled  ?  and  state  the 
course  of  proceeding  and  tribunals  to  which  he  may 
resort  for  redress.  10.  May  any,  and  what,  crimes 
be  compounded  or  compromised  without  subjecting 
the  parties  to  prosecution,  and  would  any,  and  what, 
precautions  protect  them  against  such  a  consequence  ? 
11.  Define  the  offences  of  simony,  and  its  penal 
consequences  to  the  patron  and  clerk  severally.  12. 
In  case  of  a  witness  in  a  criminal  prosecution,  to 
whom  does  the  privilege  of  confidential  communica- 
tion extend?  IS.  State  the  different  modes  by 
which  a  parochial  settlement  may  now  be  obtained, 
and  in  what  respects  the  law  on  that  subject  has 
been  altered  within  the  last  25  years.  14.  What  k 
the  ordinary  tribunal  for  ascertaining  the  disputed 
settlement  of  a  pauper,  and  is  there  any  appeal  to 
any  other,  and  what  tribunal,  and  state  the  course 
of  .proceeding  both  originally  and  on  appeal.  15. 
What  is  the  general  rule  as  to  the  place  of  settle- 
ment of  a  bastard  child,  and  what  are  the  exceptions, 
if  any,  to  the  general  rule? 

Kxbcutor  and  Trustke  Company. — The  com- 
pany propose  to  renew  their  application  for  incorpo- 
ration, whereby  they  may  be  enabled  "to  accept, 
manage,  and  execute  trusts  of  any  property  vested  in 
or  conveyed  to  them  under  settlements,  wills,  or 
other  instruments,  and  to  accept  and  execute  the 
office  of  executor  under  wills,  and  of  administrator 
of  personal  estates  of  intestates,  and  of  receiver  of 
any  property."  Of  course,  this  scheme  is  really  in- 
tended to  concentrate  in  the  hands  of  one  great  com- 
pany all  the  business  of  trusts  and  executorship,  and 
to  deprive  the  profession  generally  of  that  profitable 
source  of  income.  Unless  stoutly  opposed,  the  sanc- 
tion of  Parliament  will  probably  be  obtained,  and  the 
only  consolation  left  to  the  profession  will  be  the 
very  poor  one  of  setting  up  a  rival  company,  which, 
however,  will  in  its  turn  benefit  few-others  than  its 
projectors. 

Law  of  Partnership. — The  government  (we 
know  not  whether  to  say  present  or  late)  announce 
their  intention  to  introduce  a  bill  on  this  subject  on 
the  29th  of  January ;  but  probably  the  resignation 
of  Lord  John  Russell  will  cause  its  postponement. 
The  bill  is  intituled  "for  amending  the  law  of 
partnership." 
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(Continued  from  p.  25e\). 
ACTS     OF     BANKRUPTCY. 

The  Petitioning  Creditor  and  his  Debt— Obtaining 
Adjudication  of  Bankruptcy. 

Before  proceeding  to  the  principal  subject  of  the 
present  article— vis.,  the  Petitioning  Creditor  and 
his  Debt,  we  insert  two  sections  of  the  Consolidation 
Act,  1849,  in  order  to  complete  the  subject  of  Acts 
of  Bankruptcy : — 

Notice  of  acts  of  bankruptcy — Agent  of  corporation. 
— Sec.  87  of  the  Consolidation  Act,  1849,  enacts, 
44  that  if  any  accredited  agent  of  any  body  corporate 
or  public  company  shall  have  had  notice  of  any  act  of 
nankruptcy,  such  bofly  corporate  or  company  shall 
be  deemed  to  hare  "had  such  notice." 

Act  of  bankruptcy  twelve  months  obi— Act  of  bank- 
ruptcff  prior  to  las  petitioning  creditor's  debt. — We 
shall  hereafter  have  opportunity  for  explaining  the 
two  following  provisions  of  the  88th  section  of  the 
Consolidation  Act,  1849,  u  that  no  person  shall  be 
liable  to  becoue  bankrupt  by  reason  of  any  act  of 
bankruptcy  committed  more  than  twelve  months  prior 
to  the  issuing  of  any  fiat  in  bankruptcy,  or  the  filing  of 
any  petition  for  adjudication  of  bankruptcy  against 
him,  and  that  no  adjudication  of  bankruptcy  shall  be 
deemed  invalid  by  reason  of  any  act  of  bankruptcy 
prior  to  the  debt  of  the  petitioning  creditor,  provided 
there  be  a  sufficient  act  of  bankruptcy  subsequent  to 
such  debt."  As  to  the  first  provision  of  the  section — 
via.,  that  to  the  effect  that  an  act  of  bankruptcy  twelve 
months  old  cannot  be  used  to  obtain  an  adjudication, 
see  Granville  v.  Danvers  (7  Shu.  121),  which  will  be 
hereafter  noticed. 

OBTAINING  ADJUDICATION  OF  BANKRUPTCY. 

In  order  to  obtain  an  adjudication  of  bankruptcy 
against  a  trader,  a  petition  must  be  presented  either 
by  a  creditor  or  by  the  trader  himself.  The  former 
is  the  older  and  more  ordinary  course  of  proceeding, 
though,  in  consequence  of  the  legislative  facilities 
recently  accorded,  the  latter  course— vis.,  the  trader 
petitioning  against  himself;  is  by  no  means  rare  (see 
ante,  pp.  80,  158). 

Concerted  bankruptcy. — The  doctrine  of  concerted 
bankruptcy  is  now  entirely  overthrown,  yet  it  may 
not  be  useless  to  give  a  cursory  glance  to  what  was, 
prior  to  the  1  &  2  Will.  4,  c.  66  (a.  d.  1831),  one  of 
the  most  fertile  sources  of  litigation  and  expense, 
and  which  furnished  an  enormous  mass  of  reported 
decisions.  The  Court  of  Bankruptcy  invariably  held 
that  where  a  commission  was  taken  out  at  the 
instance  and  in  concert  with  the  bankrupt,  it  was 
invalid,  and  must  be  superseded,  even  though  the 


bankrupt  had  obtained  his  certificate  under  it  (exp. 
Moule,  14  Yes.  602.  The  courts  of  law,  however, 
refused  10  go  to  this  extent;  they  considered  that 
there  was  a  distinction  between  a  commission  founded 
on  a  concerted  act  of  bankruptcy  and  a  commission 
sued  out  at  the  instance  of  the  bankrupt;  and  whilst 
they  held  that  the  former  (as  will  presently  be  more 
fully  stated)  was  bad  at  law,  it  was  clearly  established 
that  a  commission  issued  at  the  desire  and  request  of 
the  bankrupt  was  not  so  (per  Ld.  Tenterden,  in  Shaw 
v.  Williams,  1  By.  and  Mo.  19).  Sir  J.  Leach  en- 
deavoured to  introduce  this  doctrine  into  bankruptcy, 
but  Ld.  Eldon  unfortunately  considered  the  opposite 
practice  so  firmly  established  that  the  decision  was  re- 
versed, and  it  was  laid  down  as  the  result  of  much  deli- 
beration on  the  subject  that  a  commission  taken  out  at 
the  instance  of  a  bankrupt  could  never  be  supported 
(exp.  Staff,  Buck,  249 ;  exp.  Grant,  1  Gly.  and  Jam. 
17).  This  latter  doctrine  was  altered  by  the  1  &  2 
Will.  4,  c  56,  s.  42,  which  provided  that  no  commis- 
sion should  be  superseded,  nor  any  fiat  annulled,  nor 
any  adjudication  reversed,  by  reason  only  that  the 
commission,  fiat,  or  adjudication  was  concerted  by 
and  between  the  petitioning  creditor,  his  solicitor, 
or  agent,  or  any  of  them,  and  the  bankrupt,  his  soli- 
citor, or  agent,  or  any  of  them.  Still,  the  doctrine 
first  above  referred  to— vis.,  that  where  the  act  of 
bankruptcy  was  concerted  between  the  bankrupt  and 
the  petitioning  creditor,  a  commission  or  fiat  founded 
upon  it  was  invalid,  as  against  persons  not  privy  or 
consenting  to  it,  was  not  at  all  affected  by  the  above 
provisions  of  t)je  1  &  2  Will.  4,  c.  66,  and  a  con- 
certed act  of  bankruptcy  still  remained,  until  the 
5  &  6  Vic.  c.  122,  s.  8,  invalid.  By  that  act  an  act 
of  bankruptcy  concerted  between  the  bankrnpt  and 
the  petitioning  creditor  was  not  to  invalidate  the  fiat* 
And  though  this  provision  has  been  repealed,  yet  the 
above  distinction  no  longer  exists,  for  by  the  Conso- 
lidation Act  1849,  sec.  15  (re-enacting,  with  addir 
tions,  the  provision  of  sec.  8  of  the  5  &  6  Vic.  c.  122), 
it  is  enacted  that  no  fiat  in  bankruptcy  shall  be 
annulled,  nor  any  petition  for  adjudication  of  bank- 
ruptcy dismissed,  nor  any  adjudication  reversed,  by 
reason  only  that  the  fiat,  petition,  or  adjudication,  or 
act  of  bankruptcy  has  been  concerted  or  agreed  upon 
between  the  bankrupt,  his  solicitor,  or  agent,  or  any 
of  them,  and  any  creditor  or  other  person. 

Trust  deed— Petitioning  creditor  party.— The  Con- 
solidation Act,  1849,  sec.  15,  does  not  extend  to  the 
case  of  a  trust  deed  to  which  the  petitioning  creditor 
is  a  party.  Therefore,  it  has  been  held  that  the  en- 
actment in  such  section  does  not  enable  a  creditor  to 
treat  a  trust  deed  executed  by  a  trader  with  his  con- 
currence as  an  act  of  bankruptcy  (erp.  Payne,  1  De 
Gex,  684).  As  to  trust  deeds,  and  their  effect  on  the 
creditor's  right  to  proceed  to  obtain  an  adjudication, 
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it  maybe  observed  that  a  creditor  who  has  signed  a 
trust  or  composition  deed,  or  been  otherwise  privy 
or  assenting  to  it,  may  be  a  petitioning  creditor  on  a 
previous  act  of  bankruptcy  (Doe  v.  Anderson,  5  Mau. 
and  Selw.  161),  or  if  the  deed  gives  an  undue  pre- 
ference to  another  creditor  (exp.  Hallowell,  3  Mont, 
and  Ayrt.  588) ;  but,  as  already  observed,  the  cre- 
ditor cannot  Bet  up  the  deed  as  an  act  of  bankruptcy, 
and  this  is  so  though  he  has  not  actually  signed  the 
deed,  for  it  has  been  holden  that  his  being  present  at 
a  meeting  of  creditors,  where  the  deed  was  resolved 
on,  without  doing  any  act  of  consent,  is  sufficient 
assent  to  prevent  the  creditor  availing  himself  of  the 
deed  as  an  act  of  bankruptcy  (exp.  Bayly,  Mont,  and 
Mc.  A.  488).  So  his  being  in  any  manner  privy  to 
the  transaction  will  have  the  same  effect  (Marshall  v. 
Barkworth,  4  Barn,  and  Adol.  608),  And  where  an 
insolvent,  by  composition  deed,  assigned  his  property 
to  four  trustees,  upon  trust  to  pay  his  creditors  rate- 
ably,  and  the  creditors  thereby  covenanted  that  they 
would  not  implead  the  insolvent  or  his  goods,  it  was 
held. that,  although  but  two  out  of  the  four  trustees 
executed  the  deed,  it  was,  nevertheless,  a  valid  deed, 
and  that  the  debts  of  the  trustees  who  executed  were 
thereby  extinguished,  and  could  not  be  a  good  peti- 
tioning creditor's  debt  (Small  v.  Marwood,  3  Barn, 
and  Cres.  300).  It  may  be  added  that  where  a  cre- 
ditor releases  his  debt  by  a  composition  deed,  a  pro- 
missory note,  afterwards  given  by  the  bankrupt  for  a 
part  of  the  debt,  is  nudum  pactum,  and,  consequently, 
is  not  a  good  petitioning  creditor's  debt  (exp.  Hall, 
1  Deac.  171). 

THE  PETITIONTNO   CREDITOR  AND  HIS  DEBT. 

We  now  proceed  to  notice  some  points  respecting 
the  petitioning  creditor  and  the  debt  necessary  to  en- 
title him  so  to  petition. 

Amount  of  petitioning  creditor's  debt. — It  will  be 
necessary  for  the  reader  to  bear  in  mind  that  prior  to 
the  5  &  6  Vic.  c.  122  (a.d.  1842),  the  debt  of  a  single 
petitioning  creditor  must  have  amounted  to  £100 ; 
the  debt  of  two  creditors  to  £150 ;  that  of  three  or 
more  to  £200  (6  Geo.  4,  c.  16,  s.  15).  Sec.  9  of  the 
5  &  6  Vic.  c.  122,  reduced  the  amounts  to  what  they 
now  are — via.,  one  creditor,  £50;  two  creditors, 
£70;  three  or  more  creditors,  £100.  The  provisions 
as  to  these  debts  are  contained  in  sec.  91  of  the  Con- 
solidation Act,  1849,  which  enacts  u  that  the -amount 
of  the  debt  of  any  creditor  petitioning  for  adjudication 
of  bankruptcy  shall  be  as  follows :  that  is  to  say,  the 
single  debt  of  such  creditor,  or  of  two  or  more  per- 
sons being  partners,  so  petitioning,  shall  amount  to 
£50  or  upwards,  and  the  debt  of  two  creditors  so  pe- 
titioning shall  amount  to  £70  or  upwards,  and  the 
debt  of  three  or  more  creditors  so  petitioning  shall 
amount  to  £100  or  upwards."    A  debt  of  which  part 


Is  due  to  several  persons  as  partners  would  be- suf- 
ficient under  the  above  enactment  to  support  an 
adjudication  of  bankruptcy  (Doe  dem.  Lloyd  v. 
Ingleby,  14  Mees.  and  Wels.  91).  As  to  when 
interest  will  or  will  not  be  allowed  to  be  added  to 
the  debt  to  make  up  the  necessary  amount  under  tjie 
above  section  of  the  act,  see  infra\  tit.  "  Interest.1' 

A  debt  consisting  of  promissory  notes  of  the  bank- 
rupt for  £100,  purchased  previously  to  the.  act  of 
bankruptcy  irom  the  payees,  by  the  petitioning  cre- 
ditor, at  the  rate  of  10s.  in  the  pound,  has  been 
holden  to  be  a  good  petitioning  creditor's  debt  (exp. 
Lee,  1  P.  Will.  782).  But  where  a  banker  became 
bankrupt,  and  a  debtor  of  the  estate  had,  after  issuing 
of 'the  commission,  purchased  the  bankrupt's  cash 
notes  to  the  amount  of  the  debt,  for  much  less  than 
their  nominal  "value,  it  was  holden  that,  having  ob- 
tained them  subsequently  to  the  bankruptcy,  he 
could  not  set  them  off  in  an  action  brought  against 
him  by  the  assignees  (Hodgson  v.  Young,  Archb. 
Bank.  p.  69,  8th  edit.).  But  the  distinction  between 
these  cases  is  evident  and  material ;  in  the  latter  case 
the  purchase  and  set-off  of  the  notes  would  be  a 
fraud  upon  the  remaining  creditors ;  in  the  former 
case  not  (Ibid.). 

Debt  must  be  recoverable  at  law. — The  debt  of  a 
petitioning  creditor  must  be  such,  that  if  payable  at  the 
time  (for,  as  will  presently  be  seen,  an  adjudication  may 
be  obtained  on  a  debt  payable  infuturo),  an  action  at 
law  ronld  be  successfully  brought  for  it  by  and  in  the 
name  of  the  petitioning  creditor.  This  is  the  great 
principle  by  which  to  test  the  right  of  .a  creditor  to 
petition :  if  an  action  can  either  at  once,  or  on  its 
becoming  due,  be  brought  for  the  debt  in  the  peti- 
tioning creditor's  name,  then  such  creditor  may 
obtain  an  adjudication.  The  case  of  a  corporation, 
enabled  under  the  statute  to  petition  in  the  name  of 
its  public  officer,  is  not  in  reality  any  exception. 

Equitable  debt. — In  consequence  of  the  rule  above 
stated — viz.,  that  the  petitioning  creditor's  debt  must 
be  one  for  which  an  action  can  be  maintained  at  once 
or  at  some  future  time,  it  is  laid  down  in  the  text- 
books and  dicta  in  reported  cases  that  an  equitable 
debt  will  not  support  an  adjudication  (Henley's 
Bankr.  p.  42,  3rd  edit. ;  exp.  Hilliard,  1  Atk.  147). 
And  no  doubt  this  is  a  correct  rule,  though  some  of 
the  examples  usually  given  are  not  so  unexception- 
able. Thus,  it  is  said :  "  therefore  a  decree  in  equity 
for  interest  on  a  suit  for  specific  performance  is  not 
sufficient"  (Carpenter  v.  Thornton,  3  Barn,  and 
Aid.  52).  But  this  is  doubtful,  as  it  seems  that  an 
action  will  lie  on  a  final  decree  ordering  payment  of 
a  sum  of  money  (Henderson  v.  Henderson,  8  Jur. 
755 ;  S.  C.  13  Law  Journ.  Q.  B.  274) ;  and,  at  any 
rate,  this  is  true  with  respect  to  a  decree  of  a  foreign 
court  of  equity  in  a  suit  which  has  terminated  in 
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ascertaining  a  dear  balance,  whereby  one  party  is 
ordered  to  pay  a  sum  certain  to  the  other  (Hid,), 
though  no  action  will  lie  on  a  mere  interim  order  for 
payment  of  expenses,  and  which,  consequently,  can- 
not form  a  good  petitioning  creditor's  debt  (Patrick 
v.  Shedden,  17  Jur.  1154).  Another  usual  illustra- 
tion of  the  rule  that  an  equitable  debt  will  not  sup- 
port an  adjudication  is  this :  "  therefore  the  assignee 
of  a  bond  cannot  be  a  petitioning  creditor  "  (exp.  Lee, 
1  P.  Will.  782 ;  Medbroth's  Case,  Stra.  899).  But 
the  assertion  assumes  that  the  assignment  of  the  debt 
constitutes  an  equitable  debt;  but  so  far  is  this 
from  being  the  case  that  it  has  been  decided  that  the 
assignee  of  the  debt  cannot  sue  for  it  in  a  court  of 
equity,  unless  the  assignor  refuses  to-  allow  the 
assignee  to  sue  for  it  at  law  in  his  own  name,  or  has 
done  or  intends  to  do  some  act  which  will  prevent 
the  assignee  from  recovering  it  at  law  in  the  as- 
signee's name  (Hammond  y.  Messenger,  9  Sim.  327 ; 
Princ.  Equity,  307).  No  doubt,  however,  the  case 
really  comes  within  the  rule  that  the  assignee  cannot 
petition  "  because  he  cannot  recover  at  law  in  his  own 
name,"  but  he  may  petition,  as  well  as  sue,  under  a 
proper  power,  .in  the  name  of  his  assignor. 

Debt  barred  by  the  Statute  of  Limitations  will  not 
support  an  adjudication. — It  was  formerly  held  that  a 
debt,  though  barred  at  law  by  the  Statute  of  Limita- 
tions, might  be  a  good  petitioning  creditor's  debt, 
and  this  on  the  well-established  principle  that  the 
Statute  of  Limitations  relating  to  debts  does  not 
destroy  the  debt,  but  only  takes  away  the  remedy  by 
action  (see  Princ.  Com.  L.  299,  300;  1  Drury  and 
Warr.  Irish  Rep.  258),  if  the  bankrupt  submitted  to 
the  proceedings,  for  third  persons,  such  as  creditors, 
could  not,  though  probably  might,  take  advantage  of 
the  objection  (Swayne  v,  Wallenger,  Stra.  746; 
Mavor  v.  Pyne,  3  Bing.  285).  Lord  Eldon,  how- 
ever, after  great  consideration,  disallowed  the  proof 
of  debts  against  which  the  statute  had  run,  giving  it 
as  his  opinion  that  it  was  competent  to  the  bankrupt 
to  take  the  objection,  and,  if  he  waived  it,  also  to  the 
creditors  (exp.  Dewdney,  15  Ves.  498 ;  exp.  Roney, 
19  Id.  468).  The  reasons  contained  in  the  judgments 
are  so  satisfactory  that  it  may  safely  be  affirmed  that 
an  adjudication  cannot  be  supported  by  a  debt  barred 
at  law  by  the  Statutfi^f  limitations  (Henley's  Bankr. 
pp.  45,  46,  3rd  edit.).  This  is  another  exemplifica- 
tion of  the  rule  above  referred  to — viz.,  that  if  no 
action  can  be  brought  for  recovery  of  the  debt,  it 
will  not  sustain  an  adjudication. 

Verdict,  judgment,  and  execution — Taxed  costs. — 
If  a  creditor  has  proceeded  against  the  bankrupt  in 
an  action  for  a  debt  which  would  of  itself  be  a  good 
petitioning  creditor's  debt,  he  may  sue  out  a  fiat 
against  him  either  before  or  after  he  obtains  judg- 
ment, provided  in  the  latter  case  he  have  not  taken 


the  defendant's  body  in  execution ,  for,  by  taking  the 
body  of  the  bankrupt,  the  debt  is,  in  contemplation 
of*  law,  satisfied,  and  no  action  would  lie  for  its  re- 
covery (Cohen  v.  Cunningham,  8  Term  Rep.  123, 
over-ruling  exp.  BurchaH,  1  Atk.  141;  Bryant  v. 
Withers,  2  Mau.  and  Selw.  123).  But  suing  out  a 
fieri  facias,  or  taking  other  proceedings  on  the  judg- 
ment not  charging  the  defendant's  person,  is  not  an 
objection  to  petitioning  for  an  adjudication  upon  the 
unsatisfied  debt  (Miles  v.  Rawlins,  4  Espin.  N.  P.  C. 
194).  Where  the  proceedings  have  been  for  a  cause 
of  action  sounding  merely  in  damages,  as,  for 
instance,  an  action  for  a  breach  of  promise  of  mar- 
riage, or  other  tort,  no  petitioning  creditor's  debt 
can.  actually  or  impliedly  exist  until  judgment  (exp. 
Charles,  14  East,  167;  S.  C.  16  Yes.  257).  Taxed 
costs  upon  adjudgment,  as  in  case  of  a  nonsuit,  or 
under  a  rule  of  court,  will  not  be  a  good  petitioning 
creditor's  debt,  as  they  are  not  recoverable  by 
action  at  law,  but  could  formerly  be  obtained  by  at- 
tachment only,  though  now  execution  may  be  issued 
for  them.  It  seems  doubtful  whether  the  statement 
as  to  costs  of  judgment  of  nonsuit-should  not  be  con- 
fined to  the  case  of  ejectment  (see  exp.  Stevenson, 
1  Mont,  and  Mc  A.  262). 

It  should  be  stated  that,  in  a  rather  recent  case, 
Mr.  Justice  Erie  seemed!  to  have  some  doubt 
whether  there  is  airy  rule  of  law  to  the  effect  that  a 
judgment  creditor,  who  has  taken  his  debtor  in  execu- 
tion, is  not  a  good  petitioning  creditor,  but  there  does 
not  seem  to  be  any  real  ground  of  doubt  (see 
Walker  v.  Edmund>on,  1  Pract.  Bep.  772 ;  S.  C. 
20  Law  Journ.  Q.  B.  186). 

Alien  enemies — Subject  trading  in  enemies9  country. 
—As  we  have  seen  (ante,  p.  140),  the  bankruptcy 
acts  extend  to  aliens  and  denizens,  both  to  make 
them  subject  thereto,  and  to  entitle  them  to  all  the 
benefits  given  thereby.  Nevertheless,  an  alien 
enemy  cannot  be  a  petitioning  creditor,  and  this 
though  at  the  time  of  the  contract  out  of  which  the 
debt  arose  the  two  nations  were  at  peace ;  the  right, 
however,  only  is  suspended  by  the  war,  and  such  a 
person  may  enter  a  claim  as  a  creditor  under  the 
bankruptcy,  though  he  himself  cannot  initiate  a 
bankruptcy  (exp.  Boussmaker,  13  Yes.  71).  Even 
a  debt  due  to  a  natural  born  subject  voluntarily 
residing  and  carrying  on  trade  in  an  enemy's 
country,  will  not  form  a  good  petitioning  creditor's 
debt  (McConnell  v.  Hector,  8  Bos.  and  Pull.  113). 
And  even  where  some  of  several  parties  were  British 
subjects  residing  in  an  alien  enemy's  country,  and 
carrying  on  trade  there,  the  others  being  British 
subjects  residing  in  this  country,  it  was  held  that  a 
debt  due  to  them  waa  not  a  good  petitioning  credi- 
tor's debt  (Ibid.).  But  this  seems  to  be  doubtful, 
at  all  events,  if  he  trade  in  the  enemy's  country  by 
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license  from  his  own  government  (exp.  Baglehole, 
18  Yes.  525).  Where  a  partner,  not  aware  of  the 
war,  went  to  the  hostile  country,  and  remained 
there,  but  it  did  not  appear  that  he  was  voluntarily 
residing  there  for  commercial  purposes,  the  court 
thought  that  the  mere  residence  was  not  enough  to 
invalidate  the  debt  (Roberts  v.  Hardy,  3  Mau.  and 
Selw.  533). 

Attorney's  bill. — A  debt  due  upon  an  attorney's 
bill  will  form  a  good  petitioning  creditor's  debt,  even 
before  taxation,  or  pending  an  order  to  tax  (at  the 
risk,  of  course,  of  its  being  reduced  upon  taxation). 
And  this  is  so  though  no  signed  bill  has  been  de- 
livered, as  required  by  the  statute  of  6  &  7  Vic.  c. 
78  (exp.  Ford,  3  Deac.  494 ;  exp.  Frideaux,  1  Gly. 
and  Jam.  28).  These  decisions  were  on  the  former 
statutes,  and  it  is  to  be  remembered  that  the  words 
of  the  6  &  7  Vic.  c.  73,  are  somewhat  stronger  than 
the  others — viz.,  no  attorney  or  solicitor,  nor  any 
executor,  administrator,  or  assignee  of  any  attorney 
or  solicitor,  shall  commence  or  maintain  any  action 
or  suit  for  the  recovery  of  any  fees,  charges,  or  dis- 
bursements for  any  business  done  by  such  attorney 
or  solicitor  until  the  expiration  of  one  month  after 
such  attorney  or  solicitor,  or  executor,  administrator, 
or  assignee  of  such  attorney  or  solicitor  shall  have 
delivered,  &c,  a  bill  of  such  fees,  &c. 

Award. — A  sum  of  money  awarded  by  arbitration 
is  a  good  petitioning  creditor's  debt,  until  set  aside 
for  matters  dehors ;  provided,  the  award  do  not  ap- 
pear bad  on  the  face  of  it,  or  the  deed  of  submission 
is  not  invalid  or  the  like  (exp.  Longwood,  1  Atkyns, 
240  ;  Antram  v.  Chase,  15  East,  209). 

Cross  Acceptances. — If  two  persons  exchange  ac- 
ceptances; and  beiore  the  bills  are  matured  one 
commits  an  act  of  bankruptcy,  there  is  not  such  a 
debt  due  to  him  from  the  other  as  will  sustain  a 
bankruptcy  before  the  other  (the  would-be  pe- 
titioning creditor)  has  paid  his  own  acceptance  (Sar- 
ratt  v.  Austin,  4  Taunt.  200).  Even  where  A.,  B., 
an£  C.  had  drawn  a  bill  of  exchange  on  D.,  and  it  ap- 
peared that  A.  had  engaged  to  provide  for  it  when  it 
should  become  due,  it  was  held  that  A.,  B.r  and  C. 
could  not  be  petitioning  creditors  in  respect  of  the  bill, 
although  it  also  appeared  thatA.'s  engagement  was 
made  in  fraud  of  his  partners  (Richmond  v.  Heapy, 
1  Stark.  102). 

Executors. — An  executor  of  a  bankrupt  cannot  pe- 
tition for  adjudication  upon  a  debt  due  from  the 
debtor  from  his  testator  before  his  bankruptcy  (exp. 
Goodwin,  1  Atk.  100).  A  debt  due  to  the  petition- 
ing creditor  in  the  character  of  executor,  although 
he  may  not  have  obtained  probate  on  a  sufficient 
stamp  at  the  time  when  the  petition  for  adjudication 
was  presented,  will  be  sufficient  provided  he  after- 
wards obtain  a  valid  probate,  for,  as  before  stated, 


(see  ante  pp..  106-108),  the  probate  when  obtained 
has  relation  back  to  the  testator's  death.  And  upon 
the  same  principle  an  executor  who  sued  out  a  com- 
mission, and  afterwards,  but  before  adjudication,  ob- 
tained probate,  was  held  a  good  petitioning  creditor 
(Rogers  v.  James,  7  Taunt.  147  ;  exp.  Paddy,  Buck. 
235 ;  S.  C.  8  Madd.  241).  A  debt  due  from  the 
bankrupt  in  outer  droit  as  executor,  will  not  support 
an  adjudication  against  him  (Archb.  Bankr.  L.  70, 
8th.  edit.). 

Factor. — A  factor  who  sells  goods  in  his  own  name 
without  a  del  credere  commission  is  a  good  petitioning 
creditor  against  a  purchaser,  although  he  has-aMfcrjr 
communicated  tjie  name  of  the  purchaser  to  his  prin- 
cipal, but  he  ceases  to  be  so  whenlhe  principal  has 
agreed  with  him  to  consider  the  purchaser  as  his 
debtor,  and  taken  steps  to  recover  the  debt  directly 
from  the  purchaser  (Sadleir  v.  Leigh,  4  Campbell1 
195). 

Husband  and  Wife— Debt  due  to  Wife.— In  two 
early  cases  (exp.  Stapley,  7  Vin.  Abr.  67 ;  Master  v. 
Winter,  Dav.  464 ;  see  exp.  Mogg,  2  Glyn.  &  Jam. 
397),  it  was  determined  that  where  a  debt  was  due 
to  the  wife  dum  sola,  as  executrix  or  administratrix, 
the  husband  alone  could  not  sue  out  a  commission, 
and  this  doctrine  has  since  (Rumsey'v.  George,  1 
Mau.  and  Selw.  176 ;  Henley's  Bankr.  44,  3rd  edit; 
Archb.  Bankr.  65,  66,  8th  edit.)  been  extended  to 
every  case  of  a  debt  to  the  wife  dum  sola :  in  such 
cases,  therefore,  the  husband  and  wile  must  join  in 
petitioning.  Bills  of  exchange  and  promissory  notes 
being  transferable  at  law,  and  the  right  of  action 
shifting  with  the  possession,  is  to  be  considered  as 
vesting  in  the  husband  by  the  act  of  marriage  (as  a 
chose  in  action  and  not  as  a  personal  chattel),  and  it 
has  been  determined  in  the  case  of  Mc  Neilage  v. 
Holloway,  which  has  given  rise  to  much  discussion 
(Mo  Neilage  v.  Holloway,  1  Barn.  &  Adol.  218 ;  see 
Richards  v.  Richards,  2  Barn.  &  Adol.  447 ;  Gates 
v.  Madely,  6  Mees.  &  Wels.  423 ;  S.  C.  4  Jur.  724 ; 
11  Jurist,  pt  2,  p.  528 ;  Frinc.  Com.  Law,  72,  73), 
that  upon  a  promissory  note  given  to  the  wife  before 
marriage,  the  husband  alone  may  petition.  It  will, 
however,  be  safer  in  such  a  case  to  make  the  wife 
join  in  petitioning,  especially  after  the  decision  of  the 
Court  of  Error  in  Sherrington  v.  Yates,  (1  Dowling 
&  Lownd.  1032;  S.  C.  13  Law  Journ.  N.  S.  Exch. 
249 ;  12  Mees.  &  Wels.  855).  Where  the  debt  has 
accrued  since  the  marriage  the  husband  alone  may 
petition  (see  Frinc.  Com.  Law,  72 ;  Selw.  N.  F.  310, 
and  note  7,  11th  edit ;  1  Broom's  Pract.  276). 

Infant. — It  has  been  held  that  an  infant  cannot 
be  a  petitioning  creditor,  upon  the  ground  that  he 
could  not  enter  into  the  bond  which  was.  formerly 
required  from  a  creditor  petitioning  for  a  commission 
or  fiat,  but  this  bond  is  not  now  required,  which 
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might  seem  to  afford  a  ground  for  coming  to  a  dif- 
ferent conclusion.  But  even  during  the  time  that 
a  bond  was  required,  it  was  decided  that  an  infant 
could  not  be  one  of  several  petitioning  creditors, 
even  although  the  others  executed  the  bond,  which 
leads  to  the  conclusion  that  the.  rule  of  law  is  abso- 
lutely that  a  debt  due  to  an  infant  cannot  Support 
an  adjudication  of  bankruptcy  (Henley's  Bankr.  pp. 
44,  45,  3rd  edit. ;  exp.  Barrow,  3  Yes.  554 ;  exp. 
Moreton,  Buck,  42). 

Interest. — Interest  on  a  negotiable  security,  as  & 
bill  of  exchange  or  promissory  note,  cannot  be  the  sub- 
ject of  a  petitioning  creditor's  debt,  unless  expressed 
to  be.  payable  on  the  fiu*.e  of  the  instrument ;  for, 
otherwise,  it  is  merely  damages  to  be  recovered  in 
an  action  and  not  a  debt  inlaw.  Therefore  it  can- 
not oe  added  to  the  principal  to  makeup  the  amount 
required  to  constitute  a  good  petitioning  creditor's 
debt  (Cameron  v.  Smith,  2  Barn,  and  Aid.  305). 

Dishonoured  bill  of  exchange. — In  order  to  petition 
for  adjudication  against  the  drawer  of  a  dishonoured 
bul,  it  must  be  presented  to.  and  dishonoured  by.  the 
acceptor  (Cooper  v.  Machin,  1  Bing.  426).  The 
holder  of  a  dishonoured  bill  of  exchange  cannot  es- 
tablish a  petitioning  creditor's  debt  against  an  in- 
dorser  who  has  had  no  notice  of  dishonour  through 
the  laches  of  the  holder  (Anon.  1  Fonbl.  N.  R.  175). 
Where  a  petitioning  creditor's  debt  arises  on  a  note 
indorsed  or  a  bill  accepted  by  the  bankrupt^  vldence 
must  be  given  that  the  indorsement  or  accepuwce 
was  prior  to  the  act  of  bankruptcy;  the  mere  pro- 
duction of  theMnstniment  bearing  an  earlier  -date  is 
not  sufficient  (Cowie  v.  Harris,  1  Mood,  and  Malk. 
141).  .If  the  deposition  of  the  petitioning  creditor's 
debt  is  as  indorsee  of  a  bill  of  exchange,  it  is  not  suf- 
ficient unless  it  appear  that  the  bill  was  outstanding 
against  the  bankrupt  before  the  act  of  bankruptcy 
(Key  v.  Cook,  2  Moo.  and  Pay.  730).  Respecting 
these  matters  more  will  be  said  when  we  come  to 
notice  the  statutory  provision  to  the  effect  that  a 
person  Having  given  credit  may  petition  before  his 
debt  becomes  payable,  and  in  connection  with  which 
tne  subject  of  Bills  of  Exchange  will  naturally  have 
place. 

Unliquidated  demand. — An  unliquidated  demand, 
as  under  a  covenant  to  make  good  any  ices  sustained  * 
by  the  covenantee,  or  any  deficiency  arising  out  of 
the  state  of  accounts  of  an  old  and  new  firm,  cannot 
form  a  good  petitioning  creditor's  debt.  Where  the 
right  is  not  to  receive  a  specific  sum  of  money,  but 
only  what  would  be  co-extensive  with  the  damage 
sustained  by  the  covenantee,  as  this  cannot  be  made 
the  subject  of  computation,  so  it  cannot  be  a  good 
petitioning  creditor's  debt  {exp.  Broadhurst,  17  Jur. 
964). 

One  of  two  or  more  joint  creditors,— Where  there 


is  only  one  petitioning  creditor,  there  must  be  a 
debt  due  to  him  separately,  for  which  he  could  main- 
tain an  action  at  law ;  therefore  one  of  two  obligees 
is  not  by  himself  a  good  petitioning  creditor  against 
the  obligor  (Brickland  v.  Newsame,  1  Taunt.  479), 
and  so,  on  the  other  hand,  where  one  of  three  part- 
ners undertook  to  provide  for  bills  of  exchange  drawn 
by  the  three,  such  acceptances  were  holden  not  to 
support  a  commission  on  a  petition  of  the  three 
against  the  acceptor  (Richmond  v.  Heapy,  1  Stark. 
202). 

One  of  several  Assignees. — One  of  several  assignees 
may  sue  out  a  bankruptcy  in  respect  of  a  debt  due 
to  their  bankrupt,  without  the  other  assignees  joining 
in  the  affidavit,  and  accordingly  a  commission  issued 
on  the  petition  of  a  solvent  partner  who  was  one  of 
the  assignees  of  his  bankrupt  copartner,  in  respect 
of  a  partnership  debt,  was  holden  regular,  though 
the  other  assignees  did  not  join  (exp.  Blakey,  1  Gly. 
&  Jam.  197). 

Partners.— Ab  one  of  several  partners  may  act  for 
the  firm  in  all  other  matters  of  bankruptcy,  so  he 
may  sue  out  a  bankruptcy  alone,  but  the  proceed- 
ings, as  the  petition  for  adjudication,  must  be  in  the 
name  of  all  the  partners^  and  the  Common  Law  Pro- 
cedure Act  does  not  alter  the  law  in  this  respect,  but 
only  facilitates  the  amendment  of  the  proceedings 
where  the  objection  is  taken  (exp.  Peele,  Buck,  457). 
Indeed,  if  one  of  two  partners  be  one  of  two  assig- 
nees under  a  fiat  or  adjudication  against  his  co- 
partner, he  may,  as  already  vtated,  petition  for  an 
adjudication  of  bankruptcy  against  a  debtor  to  the 
firm  without  joining  his  co-assignee  (exp.  Blakey, 
1  Gly.  and  Jam.  197). 

Partner  of  bankrupt— In  the  case  of  partners,  if 
the  debt  arise  out  of  a  transaction  which  is  the  sub- 
ject of  partnership  with  the  bankrupt,  the  other 
partners  cannot  sue  out  a  bankruptcy ;  but  if  it  arise 
out  of  other  concerns  they  muy.  In  other  words, 
a  partner  of  the  debtor  canno*.  be  a  petitioning 
creditor  against  such  debtor,  unless  in  cases  where 
he  might  maintain  an  action  against  him  for  the 
amount  of  the  debt  (see  Windham  v,  Paterson,  1 
Stark.  144 :  exp.  Nokes,  X  Mont  Bankr.  L.  423). 
Money  advanced  on  loan  to  a  trader  to  enable  him. 
to  commence  business,  of  which  the  lender  was  to* 
share  the  profits,  was  held  to  be  a  good  petitioning 
creditor's  debt,  as  the  debt  was  not  intended  to  form 
an  item  in  the  partnership  accounts,  and,  therefore, 
did  not  depend  on  the  taking  of  those  accounts  (exp  , 
Notley,  1  Mont,  and  A.  46).  The  provisions  of  the* 
Consolidation  Act,  1849,  ss.  97,  98,  as  to  the  peti- 
tions for  adjudication  against  one  or  more  partners 
of  a  firm,  will  be  noticed  hereafter. 

Taking  security  of  a  higher  nature. — It  is  a  rule  of 
the  common  law  that  if  a  simple  contract  creditor 
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accept  a  higher  security,  as  a  bond  or  other  specialty, 
the  simple  contract  is  gone,  being  said  to  be  merged 
in  the  specialty,  upon  which  only,  in  general,  can 
the  action  be  brought.  Merger  takes  place  where 
the  higher  security  is  accepted  in  satisfaction  of  the 
simple  contract,  but  not  where  such  higher  security 
is  accepted  merely  as  an  additional  or  collateral 
security,  even  though  judgment  be  had  on  such  col- 
lateral security,  especially  where  the  higher  contract 
is  not  between  the  same  parties  (Princ.  Com.  L.  62 ; 
Bell  v.  Banks,  8  Scott  N.  R.  897 ;  S.  C.  5  Jur.  487). 
So  if  the  higher  security  be  void,  no  merger  takes 
place.  And  a  new  security  of  as  high  a  nature  as  the 
former  for  the  old  debt  and  further  advances,  does 
not  necessarily  prejudice  the  old  security  (Tenison 
v.  Sweeny,  1  Jon.  and  Lat.  710).  Notwithstanding 
the  above  doctrine  of  merger,  it  has  been  held  in 
bankruptcy  that  taking  a 'security  of  a  higher  nature 
after  an  act  of  bankruptcy  for  a  debt  of  an  inferior 
nature  contracted  before,  does  not  so  far  extinguish 
the  original  debt  as  to  prevent  the  creditor  suing  out 
a  commission  upon  it  (Ambrose  v.  Clendon,  Strange, 
1042 ;  supported  in  exp.  Mostyn,  17  Jur.  655).  And 
it  has  even  been  held  that  if  a  debtor  give  a  bond 
after  quitting  trade  for  a  simple  contract  debt  in- 
curred whilst  he  was  in  trade,  it  will  not  so  far 
extinguish  the  simple  contract  debt  as  to  prevent  a 
creditor  issuing  a  fiat  on  it  (Dawe  v.  Holdsworth, 
Peake,  64).  These  decisions  have  been  upheld  in 
the  following  recent  case  : — A  person  in  trade  having 
contracted  a  debt  for  value,  gave  the  creditor  a  bond 
to  secure  the  amount,  which  bond  became  forfeited. 
The  debtor  afterwards  left  off  trade,  and  after  the 
trading  had  ceased  an  action  was  brought  against  him 
upon  the  bond,  and  judgment  recovered.  The  Lords 
Justices  held  that  the  judgment  so  recovered  consti- 
tuted a  good  petitioning  creditor's  debt  whereon  to 
found  a  petition  for  adjudication  (exp.  Mostyn,  17  Jur. 
665).  In  argument  it  was  attempted  to  distinguish  the 
present  case  from  Ambrose  v.  Clendon  (supra)  by 
stating  that  Ambrose  v.  Clendon  went  on  this  dis- 
tinction, that  the  bankruptcy  there  was  between  the 
time  of  contracting  the  original  debt  and  the  conver- 
sion of  that  debt  by  a  higher  security,  and  therefore 
that  the  original  debt  subsisted,  because  the  bank- 
ruptcy over-rode  the  conversion,  and  the  bankruptcy 
could  not  be  supported  unless  there  was  a  valid  peti- 
tioning creditor's  debt  to  found  the  bankruptcy  upon. 
But  Sir  J.  Turner,  L.  J.,  in  Mostyn  v.  Mostyn 
(s//y>ra),  said  upon  this  attempted  distinction : — "  It 
seems  to  me  that  the  ascertainment  of  the  debt  was 
preliminary  to  the  ascertainment  of  the  bankruptcy, 
and  that  therefore  the  explanation  which  was  thus 
attempted  cannot  be  a  true  explanation.  The  present 
state  of  the  law  upon  these  cases  is  that  a  debt, 
though  existing  in  the  shape  of  a  judgment,  is  to  be 


considered  as  the  original  debt,  which  is  to  be  con- 
sidered as  existing  for  ike  purpose  of  supporting  Ike 
adjudication.  Then  it  is  said  in  the  present  case  that 
the  petitioning  creditor's  debt  should  be  on  the  bond, 
and  not  on  the  judgment;  but  I  think  the  debt  is 
due  on  the  judgment,  though  the  originaldebt  on  the 
bond  comes  in  aid  of  the  judgment  for  the  purpose  of 
supporting  the  adjudication." 

Uncertificated  bankrupt. — It  has  been  much  dis- 
cussed whether  an  uncertificated  bankrupt  can  peti- 
tion where  his  assignees  make  no  claim  to  the  debt, 
and  though  no  express  decision  has  been  arrived  at, 
it  seems,  upon  the  principle  of  those  cases  which 
establish  that  an  uncertificated  bankrupt  can  hold 
property  against  all  the  world  except  his  assignees, 
that  he  would  be  considered  entitled  to  petition  for 
an  adjudication  (see  exp.  Cartwright,  2  Rose,  280 ; 
see  Tyson  v.  Chambers,  9  Mees.  and  W.  460). 
However  this  may  be,  it  has  been  held  that  a  bank- 
rupt who  obtained  his  certificate  under  a  second 
commission,  not  having  paid  15s.  in  the  pound  under 
it,  cannot  be  a  petitioning  creditor,  his  property 
being  vested  in  the  assignee  under  the  second  com- 
mission (exp.  Robinson,  Mont,  and  Mc  A.  44).  The 
same  decision  has  also  been  come  to  where  the  cre- 
ditor had  taken  the  benefit  of  the  Insolvent  Debtors1 
Act,  and  been  bankrupt,  not  having  paid  15s.  in  the 
pound  under  the  commission  (exp.  Mascarena*,  1 
Deac*and  Chit  507).  It  is  to  be  observed  that  these 
last  two  decisions  were  on  the  provisions  in  6  Geo, 
4,  c.  16,  s.  127,  whereby  it  is  enacted  that  if  any 
person  who  had  been  discharged  by  a  certificate  in 
bankruptcy  became  bankrupt  again,  and  obtained 
such  certificate,  or  had  compounded  with  his  creditors, 
or  had  been  discharged  under  (he  Insolvent  bebtor's 
Act,  and  became  bankrupt,  and  obtained  such  certi- 
ficate, unless  the  estate  paid  15s.  in  the  pound,  his 
future  estate  vested  in  his  assignees  under  the  fiat 
(Princ.  Com.  Law,  pp.  74,  75).  And  it  is  to  be 
remarked  that  the  principle  upon  which  the  above 
decisions  were  grounded  has  been  settled  to  be  other- 
wise by  the  decision,  in  Herbert  v.  Sayer  (2  Dowl. 
and  L.  49 ;  S.  C.  8  Jur.  812),  where  it  was  decided 
that  a  bankrupt  twice  certificated,  and  who  had  not 
paid  15s.  in  the  pound,  has  a  good  right  to  property 
acquired  after  the  allowance  of  the  last  certificate, 
against  all  parties  except  the  assignees,  and  may  sue 
to  recover  the  same,  as  well  as  upon  contracts  made 
with  him  after  that  time,  unless  the  assignees  inter- 
fere. The  above  statute  of  6  Geo.  4,  c.  16  (including, 
of  course,  tbe  above  provision),  is  repealed  by  the 
Consolidation  Act,  1849,  Which  does  not  contain  any 
similar  enactments,  but  it  should  seem  that  the 
above  decisions  would  be  considered  as  now  binding, 
for  V.  C.  Knight  Bruce  has  decided  that  where  a 
person  is  a  bankrupt  a  second  time,  or  after  a  pre- 
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vidua  composition  or  insolvency,  and  does  not  pay  15s. 
in  the  pound,  his  certificate  will  only  protect  bis  per- 
son, leaving  his  future  property  subject  to  the  claims 
of  the  assignees  under  the  bankruptcy  (exp.  Holling- 
worth,  15  Jut,  914). 


COMMON     LAW    REMEDIES. 


(Contained  from  p.  228.) 
Aliens  —  Ambassadors. 

ALIENS. 

Who  are  aliens. — Aliens,  as  contra-distinguished 
from  natural-born  subjects,  are  such  as  are  not  born 
within  the  dominions  of  the  Crown  of  England,  or 
within  the  allegiance  of  the  king. 

Who  are  ahens  and  who  denizens. — Lord  Coke  (1 
Inst.  128  b,  129  a)  says,  u  Alien  signifies  one  born 
in  a  strange  country  under  the  obedience  of  a  strange 
prince  or  country,  or,  as  Littleton  (sec.  198)  saith 
(which  is  the  purest),  out  of  the  liegeance  of  the  king. 
Note,  here  Littleton  saith,  not  *  out  of  the  realm,1 
but '  out  of  the  liegeance ;'  for  he  maybe  born  out  of 
the  realm  of  England,  yet  within  the  liegeance.  And 
he  that  is  born  within  the  king's  liegeance  is  some- 
times called  a  denizen,  quasi  deins  nee,  born  within, 
and  thereupon  in  Latin  is  called  indigena,  the  king's 
liegeman;  for  ligeus  is  ever  taken  for  a  natural-born 
subject.  But  many  times  in  acts  of  Parliament  [and 
this  is  the  ordinary  acceptation]  denizen  is  taken  for 
an  alien  born,  that  is,  enfranchised  or  denizated  by 
letters  patent.  *  *  *  There  is  another  kind,  and 
that  is  an  alien  naturalised,  and  that  [in  Coke's  time] 
must  be  by  act  of  Parliament ;  and  this  alien(  natu- 
ralised to  all  intents  siril  purposes,  is  as  a  natural-born 
subject,  and  different  much  from  denization  by  letters 
patent."  From  the  rule  of  the  common  law  as  to  the 
persons  who  are  to  be  esteemed  aliens  must  be  ex- 
cepted the  children  of  the  kings  of  England,  in  what- 
soever  parts  they  be  born ;  the  children  of  the  king's 
ambassadors  born  abroad ;  for  as  the  father,  though  m 
a  foreign  country,  owes  not  even  a  local  allegiance  to 
the  prince  to  whom  he  is  sent,  so  his  children  are  held 
to  be  born  (by  a  kind  of  postliminium)  under  the  King 
of  England's  allegiance,  represented  by  his  father  the 
ambassador.  To  encourage  also  foreign  commerce, 
it  is  enacted  by  26  Edward  .8,  st.  2,  uthat  all 
children  born  without  the  liegeance  of  theking,  whose 
fathers  and  mothers  at  the  tune  of  their  birth  shall 
owe  allegiance  to  theking,  shall  be  the  same  as  sub- 
jects born  within  the  dominions  of  the  crown,  if  the 
mothers  of  such  children  do  pass  the  sea  by  the 
license  and  wul  of  their  husbands.'*  And  it  seems 
not  to  be  material  whether  the  parents  of  such 
children  be  married  abroad  or  in  England,  or 
whether  the  mother  be  an  alien  or  not,  provided 
the  father  be  a  merchant,  and  resided  out  of  the 
king's  dominions  for  the  purpose  of  merchandising. 
By  7  Anne,  c.  5,  the  children  of  all  natural-born 
subjects  born  out  of  the  dominions  of  the  crown  shall 
he  deemed  natural-born  subjects  of  this  kingdom. 
And  this  act  is,  by  4  Geo.  2,  c.  21,  explained  to  mean 
all  such  children  whose  fathers  are  natural-born 


subjects  at  the  time  of  the  birth  of  such  children, 
except  their  fathers  were  attainted  or  banished 
beyond  sea  for  high  treason,  or  were  then  in  the 
service  of  a  prince  at  enmity  with  Great  Britain. 

The  child  of  a  natural-born  subject,  born  out  of 
allegiance  to  the  crown  of  Great  Britain,  must,  in 
order  to  bring  himself  within  the  above  act  (the  4 
Geo.  2,  c.  21),  make  out  that,  at  the  time  of  his 
birth,  his  father  was  a  natural-born  subject    Hence 
the  illegitimate  child  of  a  domiciled  Scotchman  born 
out  of  the  allegiance,  but  whose  parents  afterwards 
marry,  and  thereby,  perhaps,  according  to  the  law  of 
Scotland,  make  him  legitimate,  is  nevertheless  an 
alien ;  for  at  the  time  of  his  birth  he  is  fiUus  nullius, 
and   alienage    attaches    irreversibly    (Shedden   v. 
Patrick,  28  Law  Tim.  Ken.  194).    By  the  12  &  18 
Will.  8,  c.  2,  s.  8,  and  25  Geo.  2,  s.  2,  c.  89,  natural- 
born  subjects  may  inherit  and  make  their  title  by 
ancestors  born  beyond  sea.    By  18  Geo.  3  c.  21, 
all  persons  born  out  of  the  allegiance  of  the  crown  of 
Great  Britain,  whose  fathers,  by  7  Anne,  c.  5,  and  4 
Geo.  2,  c.  21,  are  entitled  to  the  rights  of  natural- 
born  subjects,  shall  be  considered  as  natural-born 
subjects.   The  children  of  an  American  loyalist,  who 
continued  his  allegiance    to  the  crown  of  Great 
Britain  after  the  colonies .  were  separated  from  the 
mother  country,  are  considered  as  natural-born  sub- 
jects of  this  country,  and  are,  therefore,  entitled  to 
take  lands  by  descent  in  England  within  the  opera- 
tion of  the  4  Geo.  2,  c  21  (Doe  dem.  Auchmuty  v. 
Mulcaster,  5  Barn,  and  Cres.  771).     But  persons 
born  in  the  United  States  of  America  since  the  treaty 
of  1783,  by  which  the  independence  of  those  states 
was  acknowledged  by  this  country,  are  aliens,  and 
cannot  take  lands  bydescent  or  inherit  them  in  this 
country  (Doe  dem.  Thomas  v.  Acklam,  4  Dowl.  and 
Byl.  394 ;  S.  C.  2  Barn,  and  Cres.  779).    In  the 
case  of  Fitch  v.  Weber  (6  Hare,  51 ;  S.  C.  12  Jur. 
76)  it  was  held  that  the  privileges  conferred  by  stats. 
7  Anne,  c  5,  4  Geo.  2,  c.  21,  and  18  Geo.  8,  c.  21, 
upon  the  children  and  grandchildren  of  British-born 
subjects,  born  out  of  the  allegiance  of  the  crown  jof 
Great  Britain,  are  the  privileges  of  the  children  and 
grandchildren,  and  not  of  the  parent,  and  will  not  be 
lost  by  any  act  of  the  parent  which  does  not  bring 
him  within  the  disqualifying  provisions  of  the  statute. 
In  a  case,  therefore,  in  which  a  British-born  subject 
had  gone  in  1784  to  America,  and  became  a  citizen 
of  the  United  States,  and  taken  the  oath  of  allegiance 
to  that  government,  thereby  abjuring  (so  far  as  he 
was  able,  ante,  p.  126)  his  allegiance  to  the  crown  of 
Great  Britain,  it  was  held  that  as  those  acts  fell  short 
of  bringing  him  under  the  disqualifying  provisions  of 
4  Geo,  2,  c.  21,  his  grandson,  on  taking  the  oaths, 
and  doing  the  acts  required  by  the  statute  13  Geo.  3, 
c.  21,  was  capable  of  inheriting  lands  in  Great  Britain. 
Also,'  upon  the  construction  of  the  13  Geo.  3,  c.  21, 
that  a  party  will  be  allowed  a  reasonable  time  after 
his  title  has  accrued  to  do  the  acts  required  by  that 
statute,  and  that  though  the  treaty  of  '1*783  between 
Great  Britain  and  the*  United  States  of  America  em- 
powers British-born    subjects  then    settled  in  the 
United  States  to  become  citizens  of  America,  it  does 
not   empower  British-born  subjects  proceeding  to 
America,  and  settling  there    after   the  treaty,  to 
become  citizens.    The  provisions  in  the  13  Geo.  8, 
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c.  21,  did  not  extend  to  the  ewe  of  a  mother  marrying 
a  foreigner  and  having  a  child  abroad,  and  it  was 

sordingly  held  that  such  a  child  could  not  inherit 
his  mother's  lands  in  England.  But  now  by  the 
7  &  8  Vic.  c.  66  (which  is  not  a  declaratory  act), 
every  person  born  or  to  be  born  in  a  foreign  country 
of  a  mother  being  a  natural-born  subject,  may  take 
any  estate,  real  or  personal,  by  devise  or  purchase, 
or  inheritance  of  succession.  And  by  sec.  16  of  the 
same  statute  any  alien  woman  married  to  a  natural- 
born  subject  or  person  naturalised,  shall  be  thereby 
naturalised,  and  nave  all  the  rights  and  privileges  of 
a  natural-born 'subject  (see  Reg.  v.  Manning,  13  Jur. 
962),  the  chief  among  which  will  be  the  right  to 
dower  (see  Wall's  case,  12  Jur.  125). 

Disabilities  of  aliens, — By  the  policy  of  the  English 
constitution,  aliens  lie  under  several  disabilities,  and 
are  denied  in  many  instances  the  benefit  of  our  laws : 
they  cannot  purchase  lands  except  for  the  king's  use 
— t.  e.,  they  nave  a  title  against  every  one  but  the 
sovereign,  expressed  by*  the  maxim,  l  aliens  may 
purchase,  but  not  hold"  as  the  land  purchased  (when 
found  by  inquest  of  office,  but  not  till  then)  is  for- 
feited to  the  crown  (2  Harr.  N.  P.#  1594 ;  Browne's 


Actions,  304);    they  are  incapahln  of  taking  by^^made  under  a  trading  licence  (Co.  Litt.  129  b; 


descent  and  inheriting  (though,  as  we  have  seen, 
title  may  in  certain  cases  be  traced  through  them) ; 
they  cannot  take  benefices  without  the  'King's 
licence';  and  they  cannot  enjoy  places  of  trust,  or 
take  grants  of  land  from  the  crown.  Aliens  are, 
however,  allowed  to  carrv  on  trade  ;  which  privilege 
is  confirmed  to  them  by  Magna  Charta,  ana  divers 
other  acts  of  Parliament;  and  the  spirit  of  modern 
jurisprudence  rather  contracts  than  extends  the  dis- 
abilities of  aliens,  because  the  shutting  them  out 
tends  to  the  loss  of  the  people,  which,  laboriously 
employed,  are  the  true  riches  of  the  country :  they 
are,  therefore,  allowed  to  maintain  personal  actions, 
for  this  privilege  is  essentially  necessary  to  their 
character  as  merchants.*  And  it  has  been  accordingly 
held  that  an  alien  friend,  though  resident  abroad,  is 
entitled  to  sue  in  the  courts  at  Westminster  for  a 
libel  published  concerning  him  in  England  (Pisani  v. 
Lawson,  6  Bing.  X.  C.  90).  And  so  he  may  sue  for 
au  assault  and  battery,  slander,  and  the  lifce,  "  It 
"would,  indeed,"  observed  C.  J.  Tindal  (6  Bing. 
N.  C.  95),  "  present  our  laws  in  a  very  unfavourable 
light  to  strangers  if  they,  were  to  be  told  that  they 
can  obtain  no  redress  for  an  injury  inflicted  on  them 
in  this  country ;  whereas,  if  tney  come  here  but  for 
an  instant,  they  owe  such  obedience  to  those  laws  as 
to  become  liable  for  any  wrong  done  by  themselves." 
Nor  is  it  true,  as  another  judge  observed,  that  an 
action  docs  hot  lie  for  one  in  the  Queen's  liegeance. 
Actions  of  trover  have  constantly  been  brought  by 
foreigners. 

Leases. — An  alien  merchant  could  always  take  a 
IcaHe  of  a  house  for  his  habitation,  for  years  only  ; 
though  formerly  leases  (but  not  assignments)  of  any 
dwelling-house  or  shop  made  to  an  alien-artificer  or 
handicraftman,  were  void  by  32  Hen.  8,  c.  16,  8.  13. 
An  alien  could  not  take  a  lease  for  years  of  land, 
meadow,  &c,  not  being  necessary  for  his  trade  and 
traffic.  But  now  by  7  &  8  Vic.  c.  66,  s.  5  (which 
does  not  extend  to  the  colonies),  an  alien,  now  or 
hereafter  residing  in  the  United  Kingdom,  and  being 


the  subject  of  a  friendly  state,  may,  by  grant,  lease, 
demise,  assignment,  bequest,  representation,  or 
otherwise,  take  and  hold  any  lands,  houses,  or  other 
tenements,  for  the  purpose  of  residence  or  of  occupa- 
tion by  him  or  her,  or  nis  or  her  servants,  or  for  the 
purpose  of  any  business,  trade,  or  mairafacture,  &c., 
for  any  term  of  years  qoL  exceeding  Kwenty-one 
years,  as  fully  and  effectually,  to  all  intents  and 
purposes,  and  with  the  same  rights,  remedies,  ex- 
emptions, and  privileges  (except  voting  at  elections 
of  members  of  Parliament),  as  if  he  were  a  natural- 
born  subject  of  the  United  Kingdom.  An  action  of 
a'ectment  may  now,  therefore,  be  maintained  by  an 
ien  in  respect  of  sucn  a  demise,  but  not  to  recover 
any  greater  interest  iri  land. 

Copyright. — We  need  only  refer  to  the  case  of 
Jeffreys  v.  Boosey  (ante,  p.  126). 

Actions  by  alien  enemy. — Though  an  alien  friend 
may  sue  in  our  courts  for  an  infrmgement  of  any  of 
his  rights,  it  is  clearly  established  that  no  action  can 
be  maintained  either  by  or  in  javonr  of  an  alien 
enemy,  unless,  indeed,  he  be  resident  here  by  the 
sovereign's  licence,  or  unless  the  contract  sued  on 
was  expressly  sanctioned  by  the  crown,  as  when 


Wells  v.  Williams,  1  Salk.  46;  Fenton  v.  Pearson, 
15  East,  418).  It  seems,  however,  in  accordance 
with  principle  and  authority,  that  when  the  right 
accrued  previously  to  the  alien  becoming  an  enemy, 
the  remedy  is  only  suspended  during  the  war 
(Flindt  v.  Waters,  15  East,  260).  It  has  been  held 
that  an  English  subject  who  lives  and  carries  on 
trade  under  the  protection  and  for  the  benefit  of  a 
hostile  state,  and  who  is  so  far  a  merchant  settled  in 
the  state  that  his  goods  would  be  liable  to  confisca- 
tion in  a  court  of  prize,  is  not  to  be  considered  as  en- 
titled to  sue  as  an  English  subject  in  an  English 
court  of  justice.  Residing  under  the  allegiance  and 
protection  of  a  hostile  state,  he  .may  be  considered, 
to  all  civil  purposes,  as  much  am  alien  enemy  as  if 
he  were  born  tnere.  But  if  he  reside  in  a  neutral 
country,  he  is  entitled  to  all  the  privileges  of  a 
neutral  country  (see  McConnell  v.  Hector,  3  Bos. 
and  Pull.  113  ;  Wilhson  v.  Patteson,  7  Taunt  449). 
In'  a  case  where  a  defendant  had  been  put  upon 
terms  to  plead  issuably,  and  war  was  declared  against 
Russia,  of  which  the  plaintiff  was  a  subject,  the  day 
after,  the  court  would  not  allow  the  defendant  to  put 
in  a  plea  of  alien  enemy  (Chepeler  v.  Durant,  23 
Law  11m.  Rep.  79).  There  C.  J.  Jervis  said: 
u  We  think  that  a  plea  of  this  sort  is  not  to  be  en- 
couraged. There  may  be  countries  in  which  you 
would  be  permitted  to  take  advantage  of  it.  But  in 
this  country  more  liberal  sentiments  fortunately  pre- 
vail ;  and  the  courts  (have  so  discountenanced  this 
plea  as  to  require  the  utmost  technical  strictness  in 
the  form  of- it;  and  we  shall  certainly  not  permit  it 
to  be  pleaded  if  we  can  help  it." 

Specially  pleaded. — The  defence  that  the  plaintiff 
is  an  alien  enemy  must  be  specially  pleaded.  It 
must  be  accommodated  to  the  nature  of  the  trans- 
action out  of  which  the  cause  of  action  arises ;  for  if 
the  cause  of  action  af  ose  before  the  plaintiff  became 
an  alien  enemy,  the  objection  is  one  merely  personal 
in  respect  to  die  temporary  incapacity  of  the  party 
to  sue  pending  the  war ;  in  other  words,  the  plea  is 
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in  abatement  of  the  aetion  merely ;  but  if  the  erase 
of  actiop^amie-after  the  declaration  of  war.  then  the 
plea  is  in  bar  of  the  aetion — i.  e.,  it  goes  10  the  con- 
tract itself  on  which  the  plaintiff  sues  (the  same  befog 
void),  and  opdratetf  as  a  perpetual  bar  (per  Lord 
Ellenbonragh,  15  East,  265,.  266).  Where,  the  con- 
tract has  been  entered  into  during  the  continuance  of 
the  war  by  an  agent  of  the  alien,  and  such  agent 
sues,  the  defendant  may  still  plead  the  alienage  in 
bar,  and  so  defeat  the  action ;  as  where  the  aetion  is 
brought  on  a  policy  of  insurance,  in  the  name  of  the 
apentwho  effected  the  insurance  lor  his  foreign  prin- 
cipal, whose  interest  appears  on  the  record  (Brandon 
t.  Nesbitt,  6  Term  Rep.  23). 

Form  of  pita. — The  plea  of  alien  enemy  must  be 
certain  in  every  particular.  It  should,  therefore, 
state  not  only  that  the  plaintiff  was  born  in  a  foreign 
country  now  at  enmity  with  the  crown,  but  that  he 
is  himself  an  enemy,  and  that  he  came  here  without 
letters  of  safe  conduct  from  the  crown  (Casseres  v. 
Bell,  8  Term  Rep.  166).  So,  in  debt  upon  a  bond 
by  an  executor,  the  plea  that  the  testator  was  an 
alien  enemy  ought  to  aver  that  he  so  continued  at 
his  death  (Com  Dig.  Abatement,  E.  4).  In  the  case 
of  Alcenius  v.  Nygrin  or  Nygrew  (Week.  Rep. 
1854-5,  p.  25 ;  8.  C.  24  Law  iTm.  Rep.  92),  which 
was  an  action  for  work  and  labour,  and  on  an  account 
stated,  the  defendant  pleaded  a  plea  in  abatement, 
alleging  that  the  plaintiff  is  an  alien  born,  to  wit,  in 
the  empire  of  Russia?  and  is  an  enemy  of  our  lady 
the  Queen,  born'of  alien  father  and  mother,  and  not 
a  subject  of  the  Queen  by  naturalisation,  denisatton, 
or  otherwise,  and  that  .he  is  residing  in  this  kingdom 
without  the  license,  permission,  or  safe  conduct  of 
our  lady  the  Queen.  On  demurrer  to  this  plea,  it 
was  first  objected  that  it  was  bad  for  not  stating,  ac- 
cording to  the  usual  form  (3  Chitty  on  Plead.  716, 
6th  edit.),  that  the  plaintiff  was  a  subject  of  a  foreign 
power,. which  foreign  power  was  at  war  with  tne 
Queen,  but  L.  C.  J.  Campbell  observed  that  the 
court  must  take  judicial  notice  that  the  Emperor  of 
Russia  is  at  war  with  our  lady  the  Queen ;  secondly, 
that  it  was  bad  for  not  negativing  the  possession  by 
the  plaintiff  of  a  certificate  of  one  of  her  Majesty's 
principal  secretaries  of  state,  granting  him  {with  cer- 
tain exceptions)  u  all  the  rights  and  capacities  of  a 
British-born  subject,"  pursuant  to  the  above  statute 
of  7  &  8  Vic.  c.  66,  ss.  6,  8.  But  the  court  con- 
sidered this  objection  to  the  plea  not  sustainable, 
because  it  being  alleged  by  it  that  the  plaintiff  was 
resident  here  without  the  license,  safe-conduct,  or 
permission  of  the  Queen,  such  allegation  amply 
negatived  any  permission  to  him  to  be  residing  here. 
The  court  added:  "The  contract  declared  on  was 
entered  into  before  the  war,  and  is  not,  therefore, 
void,  but  an  action  canno*  be  maintained  on  it  during 
the  war.  When  peace  is  restored  the  plaintiff  wiU 
be  entitled  to  sue :  in  the  meantime  he  cannot  sue. 
This  is  the  law  of  England,  and  it  is  a  reasonable 
law." 

Staying  proceedings  after  verdict.  —  Where  the 
plaintiffs  had  become  alien  enemies  after  verdict,  the 
court  refuse?!  to  stay  proceedings  upon  that  ground 
(Vanbrynen  v.  Wilson,  9  East,  321 ;  see  De  Lune- 
ville  v.  Philips,  2  New  Rep.  97). 

Suing  alien  enemy. — Though  an  alien  enemy  cannot 


maintain  an  aetion,  or,  rather,  is  liable  to  have  his 
proceedings  stayed  by  a  proper  plea  on  the  part  of 
the  defendant,  he  may  nevertheless  be  sued,  if 
amenable  to  process,  on  contracts  entered  into  by 
him  (1  Broom's  Pract.  477;  Com.  Dig.  Abate- 
ment, E.  8). 

Wife  of  aUen. — The  wife  of  an  alien  enemy  who 
cannot  lawfully  reside,  and  is  not  resident  within  the 
realm,  may  be  sued  as  a  feme  sole  on  contracts  en- 
tered into  by  her;  the  case  being  considered  as 
analogous  to*  that  of  a  transported  felon  (per  Parke, 
B.,  in  Harden  v.  De  Keverberg,  2  Mees.  and  W.  65). 
But  it  seems  that  the  wife  of  an  alien  friend  who 
has  never  been  in  this  kingdom  cannot  be  sued  as  a 
feme  sole,  and  the  action  would  certainly  fail  if  it 
appeared  that  the  husband  had  once  lived  here, 
though  resident  abroad  for  many  years  anterior  to 
the   contract   declared  on    (Stretton  y.  Busnach, 
1   Bing.  N.  C.  139).      In  an  action  of  assumpsit 
for  goods  sold  and  delivered,  the  defendant  pleaded 
that  she  was  covert  of  the  Duke  de  Pienne.    It  ap- 
peared in  evidence  that  the  duke,  who  was  an  alien, 
nad  gone  abroad  in  the  year  1793,  with  an  intention 
to  return  in  four  months,  but  had  not  returned; 
during,  his  absence  the  defendant  had  kept  house, 
and  paid  bills  on  her  own  account  and  in  her  own 
name.    Lord  Kenyon,  C.  J.,  said,  u  this  case  came 
within  the  principle  of  the  common  law  where  the 
husband  had  abjured  the  realm.   If  the  husband  had 
been  absent  for  some  time,  and  then  returned  and 
paid  bills  contracted  by  the  wife  in  his  absence,  and 
again  left  the  kingdom,  he  should  hold  the  defendant 
not  liable  ;  but  here  was  a  desertion  of  the  kingdom, 
and  an  absence  for  some  years ;  he  was  no  longer 
domiciled  here,  and,  in  the  interval,  the  wife  was 
supplied  with  those  articles ;  if  she  was  not  to  be 
hela  liable  for  debts  contracted  under  such  circum- 
stances, she  might  starve  "  (Walfbrd  v.  Duchess  de 
Pienne,  2  Esp.  N.  P.  C.  554).     In  Kay  v.  Duchess 
de  Pienne  (3  Campb.  123),  Lord  Ellenboromrh  con- 
fined the  above  doctrine  to  the  case  where  tne  hus- 
band has  never  been  in  this  kingdom.    And  it  has 
no  application  to  the  case  of  a  husband  being  a  sub- 
ject of  the  Queen.    Thus  Heath,  Justice,  in  Marsh 
v.  Hutchinson  (2  Bos.  and  Pull.  226)  said :— "  There 
is  a  great  difference  between  the  case  of  an  English- 
man residing  abroad,  leaving  his  wife  in  this  country, 
and  of  a  foreigner  so  doing.    The  former  may  be 
compelled  to  return  at  any  time  by  the  sovereign's 
privy  seal.     There  is  not  any  case  in  which  the  husband 
has  been  holden    liabky  the  husband  being  an  En- 
glishman." 

Naturalisation. —  As  to  naturalisation  of  aliens, 
great  alterations  have  been  made  by  the  7  &  8  Vic. 
c  96,  as  well  in  the  mode  of  obtaining  naturalisation, 
as  in  the  rights  and  privileges  to  which  such  persons 
are  entitled.  Section  7  of  the  statute  provides,  that 
every  alien  now  residing  in,  or  who  shall  hereafter 
come  to  reside  in,  any  part  of  Great  Britain  or  Ire- 
land, with  intent  to  settle  there,  may  present  to  one 
of  her  Majesty's  principal  secretaries  of  state  a 
memorial,  stating  the  age,  profession,  trade,  or  other 
occupation  of  the  memorialist,  and  the  duration  of 
his  residence  in  Great  Britain  or  Ireland,  and  all 
other  grounds  on  which  he  seeks  to  obtain  any  of 
the  rights  and  capacities  of  a  natural-born  subject, 
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and  praying  .the  said  secretary  of  state  *x>  grant  a  cer- 
tificate, whereby  may  be  granted  to  the  memorialist 
(upon  his  taking  the  oath  noticed  hereafter}  all  the 
rights  and  capacities  of  a  natural-born  British  sub- 
ject, except  the  capacity  of.  being  a  member  of  the 
privy  council  or  of  either  house  of  Parliament,  and 
except  such  other  rights  and /capacities  as  shall  be 
especially  excepted  in  and  by  the  certificate.  Upon 
the  presenting  of  the  memorial  (section  8)  it  is  to  be 
considered  by  the  secretary  of  state  to  whom  it  is 
presented,  who  shall  inquire  into  the  circumstances 
of  the  case,  and  receive  all  such  evidence  as  shall  be 
offered  by  affidavit  or  otherwise  as  he  may  deem 
necessary  or  proper  for  proving*  the  truth  of  the  al- 
legations contained  in  the  memorial ;  and,  if  he  shall 
think  fit,  may  issue  the  before-mentioned  certificate. 
Within  sixty  days  after  the  date  of  the  certificate 
(section  10)  the  memorialist  is  to.  take  and  subscribe 
before  one  of  the  courts  of  law,  or  before  a  master 
ordinary  or  extraordinary  in  Chancery  (who  shall 
grant  under  his  hand  to. /he  person  taking  the  oath 
a  certificate  of  its  having  been  taken)  an  oath  of 
allegiance  in  the  form  prescribed  by  the  act,  oneof  the 
clauses  of  which^oath  is  to  maintain  the  succession 
established  by  the  act  for  limiting  the  crown  to  the 
Princess  Sophia  and  her  issue  being  Protestants. 
Having  obtained  the  certificate  and  taken  the  oath, 
the  alien  is  (section  6)  to  enjoy  all  the  rights  and 
capacities  which  a  natural-born  subject  can  enjoy  or 
transmit  (see  Reg.  v.  Manning,  18  Jur.  962),  except 
that  such  alien  snail  not  be  capable  of  becoming  of 
the  privy  council  or  a  member  of  either  house  of 
Parliament,  or  of  enjoying  such  other  rights  and 
capacities  as  shall  be  excepted  out  of  the  certificate, 
which  is  to  be, enrolled  m  tfie  Court  of  Chancery 
(section,  9),  and  may  be  inspected,  and  copies  thereof 
may  be  taken,  under  regulations  to  be  made  bv  the 
Chancellor,  but  no  time  is  appointed  within  which  it 
is  to  be  enrolled.  Sec.  18  gives  to  all  persons  who 
shall  have  been  naturalised  before  the  passing  of  the 
act,  and  have  resided  in  the  kingdom  five  successive 
years,  all  such  rights  and  capacities  as  might  be  con- 
ferred on  aliens  by  that  act,  which  is  not  (section  14) 
to  affect  pre-existing  rights  under  any  will,  settle- 
ment, descent,  or  representation,  nor  (section  15)  to 
affect  or  diminish  any  rights  enjoyed  by  aliens  before 
the  passing  of  the  act.  The  proceedings  for  obtain- 
ing a  certificate  are  (section  11)  to  be  regulated  by 
the  secretary  of  state  from  time  to  time,  and  the  fees 
to  be  paid  regulated  (section  12)  by  the  commis- 
sioners of  the  treasury.  In  addition  to  those  enact- 
ments, two  other  sections  relate  to  future  naturalisa- 
tion bills,  in  which  it  will  not  be  necessary  (sections 
1  and  2)  to  insert  clauses  restricting  the  enjoyment 
of  the  privileges  to  this  kingdom,  or  preventing  the 
alien  from  being  of  the  privy  council  or  of  Parlia- 
ment, or  holding  any  of  the  offices  or  taking  any 
of  the  grants  before  mentioned ;  the  provisions  of 
the  acts  1  Geo.  1,  c.  4,  and  14  Geo.  8,  c.  84,  requiring 
them  being  repealed.  By  the  10  &  11  Vic.  c.  83, 
sk  3,  it  is  declared  that  the  above  act  of  the  7  &  8 
Vic.  does  not  extend  to  the  colonies.  A  naturalised 
alien  is  as  capable  of  contracting  and  of  enforcing 
his  contracts  as  an  Englishman  born. 
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Upon  the  important  question,  whether  an  ambas- 
sador of  a  foreign  state  can  be  sued  in  the  courts  of 
this  country  in  respect  of  any  contract  entered  into 
by  him  in  his  private  individual  capacity,  or  of  any 
other  wrong  committed  by  him  in  sucn  last-men- 
tinned  capacity,  our' text-books  preserve  a  discreet 
silence,  and,  but  for  the  recent  case  of  Taylor  v. 
Best,  Drouett,  and  others  (18  Jur.  402 ;  22  Law 
Tim.  Bep.  228,261,  287),  we  might  possibly  have 
followed  their  example.  As  to  prior  authorities, 
Lord  Coke  (4  Inst.  158)  certainly  says :  u  Upon  con- 
tracts, which  are  good  jure  gentium,  an  ambassador 
must  answer."  As  observed  in  Bacon's  Abr.  tit. 
"Ambassador,"  p.  189,  7th  edit.),  "It  is'  not  very 
deaf  what  Lord  Coke,  in  the  above  passage,  intends 
by  contracts  good  jure  gentium"  It  is  added,  u  All 
the  authorities  on  the  law  of  nations,  and  the  almost 
universal  practice  of  European  States,  pronounce 
public  ministers  tree  from  civil  proceedings  for  debts 
and  contracts,  &c.,  in  the  ordinary  courts,  unless  in 
case  of  ministers  trading.  And  this  was  the  rule  of 
pur  common  law,  before  the  statute  of  Anne  there- 
after noticed)  which  is  only  declaratory'*  (Com. 
Dig.  tit.  "  Ambassador,"  C. ;  Cas.  temp.  Talbot,  280; 
3  Burr.  1480).  However,  Blackstone  (we  almost 
fear  to  quote  him  now  the  prevailing  cant  is  to  treat 
hinr  as  little  better  than  an  essayist}  plainly  says 
(vol.  1,  p.  254) :  u  In  respect  to  civil  suits,  all  the 
foreign  jurists  agree  that  neither  an  ambassador,  nor 
any  of  his  train  or  comites,  can  be  prosecuted  for, any 
debt  or  contract  in  the  courts  of  that  kingdom 
wherein  he  is  sent  to  reside.  Yet  Sir  Edward  Coke 
maintains  that  if  an  ambassador  made  a  contract 
which  is  good,  jure  gentium,  he  shall  answer  for  it 
here.  But  the  truth  is,  so  few  cases  (if  any)  had 
arisen,  wherein  the  privilege  was  either  claimed  or 
disputed,  even  with  regard  to  civil  suits,  that  our 
law  books  are  (in  general)  quite  silent  upon  it  pre- 
vious to  the  age  of  Queen  Anne."  The  learned  com- 
mentator then  proceeds  with  his  interesting  account 
of  the  arrest  of  the  ambassador  of  the  "  Crar  of 
Muscovy,"  and  the  steps  taken  by  the,  government 
of  Queen  Anne  to  mollify  that  great  personage, 
which  was  accomplished  by  the  passing  of  the  notable 
act  of  the  7  Anne,  c.  12,  and  the  presentation  by  an 
ambassador  extraordinary  ."  of  a  copy  of  this  act, 
elegantly  engrossed  and  iUuminated,  accompanied 
by  a  letter  from  the  Queen"  (1  Com.  256,  256}. 
The  act  recites  the  arrest  which  had  been  mane 
uin  contempt  of  the  protection  granted  by  her 
Majesty,  contrary  to  the  law  of  nations,  and  in  preju- 
dice of  the  rights  and  privileges  which  ambassadors 
and  other  public  ministers  have  at  all  times  been 
thereby  possessed  of,  and  ought  to  be  kept  sacred 
and  inviolable  "  (1  Com.  256)  ;  it  then  proceeds  to 
declare  (1  Bac.  Abr.  189,  7th  edit.),  "that  all  writs 
and  processes  that  shall  at  .any  time  be  sued  forth 
and  prosecuted,  whereby  the  person  of  any  ambas- 
sador or  other  public  minister  of  any  foreign  prince 
or  state,  authorised  and  received  as  such  by  her  Ma- 
jesty, her  heirs  or  successors,  or  the  domestic  servant 
of  any  such  ambassador  or  other  public  minister, 
may  be  arrested  or  imprisoned,  or  his  or  their  goods 
or  chattels  may  be  distrained,  seized,  or  attached, 
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shall  be  deemed  and  adjudged  to  be  utterly  void  and 
null."  By  sec.  3  it  is  provided  (( that  no  merchant 
or  other  trader  whatsoever  within  the  description  of 
any  of  the  statutes  against  bankrupts,  who  hath  or 
shall  put  himself  into  the  service  of  any  such  ambas- 
sador or  public  minister,  shall  have  or  take  any 
manner  or -benefit  (by  this  act)  ;  and  that  no  person 
shall  be  proceeded  against,  as  having  arrested  the 
servant  of  an  ambassador  or  public  minister,  by  this 
act,  unless  the  name  of  such  servant  be  first  regis- 
tered in  the  office  of  one  of  the  principal  secretaries 
of  state."  The  persons  who,  by  suing  out  writs,  or 
prosecuting  same  as  attorney  or  solicitor,  shall 
violate  this  law,  which  is  declared  a  public  act,  to 
be  punished' at  the  discretion  of  the  two  chief  jus- 
tices and  Lord  Chancellor,  or.  any  two  of  them.  In 
a  case  usually  cited  as  Barbmt's  Case  (Cas.  temp. 
Talbot,  281 ;  see  also  Triquet  v.  Bath,  3  Moore, 
1748),  it  was  ruled  that  the  law  of  nations  (touching 
ambassadors)  in  its'  full  extent  is  part  of  the  law  of 
England ;  the  act  of  7  Anne,  c.  12,  is  only  declara- 
tory, and  this  law  of  nations  is  to  be  collected  from 
the  practice  of  different  nations  and  the  authority  of 
writers,  as  Grotius,  Barbeyrae,  Bynkershoeck, 
Wkquefort,  &c.,  there  being  no  English  writer  of 
eminence  upon  the  subject.  Also,  that  a  consul  has 
not  the  privilege  of  ambassadors  or  other  public 
ministers,  and  still  less  has  .a  person  styled  agent  of 
commerce.  That  a  public  minister  using  commerce 
does  not  thereby  lose  his  privileges*  but  his  servants 
trading  do  lose  them. 

In  Comyn's  Dig.  tit.  u  Ambassador,"  B.,  it  is  said 
(citing  Grotius  de  jure  Bello,  &c,  /.  2,  c.  18,  s.  9), 
"  if  an  ambassador  contract  a  debt  his  person  and 
goods  cannot  be  seised,  but  the  party  ought  to  apply 
to  him  amicably,  and  if  he  refuses,  &c,  resort  must 
be  Jhad  to  his  sovereign,  or  to  such  means  as  are  used 
against  debtors  out  of  the  realm." 

The  following  were  the  points  really  decided  in 
the  case  of  Taylor  v.  Best,  Drouet,  and  others— viz., 
1,  That  a  councillor  of  legation  of  a  foreign  sovereign, 
who  has  the  charge  of  the  executive  of  the  said  lega- 
tion, subject  to  the  directions  of  the  minister  pleni- 
potentiary, and  who  acts  as  charge*  d'affaires  m  the 
absence  of  such  minister,  is  y  a  public  minister  of  a 
foreign  prince  "  within  the  meaning  of  7  Anne,  c.  12, 
and  entitled  as  such  to  the  privileges  of  an  ambas- 
sador ;  2,'  That  an  ambassador,  who  voluntarily  ap- 
pears to  an  action  brought  against  him  and  other 
defendants  in  this  country  as  joint  contractors,  and 
who  thus  submits  to  the  jurisdiction  of  the  court,  is 
not  entitled  to  have  the  proceedings  set  aside,  or  the 
action  staved  .against  him,  on  the  ground  of  his  being 
privileged  as  an  ambassador  from  suit,  if  no  step  has 
been  taken  by  the  plaintiff  in  the  action  to  interfere 
with  his  person  or  property.  Two  other  questions 
of  very  great  importance  were  not  finally  disposed 
of.  They  were  the  following :  1,  Can  the  ambassador 
of  a  foreign  state  be  sued,  m  invitum,  in  this  country, 
when  process  is  not  directed  either  against  his  person 
or  such  goods  of  his  as  are  connected  with  his  com- 
fort and  dignity  as  ambassador ;  2,  Where  the  privi- 
lege of  an  ambassador  attaches,  is  it  lost  by  the  am- 
bassador engaging  in  trade.  Mr.  Justice  Maule, 
with  reference  to  the  first  of  the  above  questions, 
said :  "  It  is  a  grave  question  whether  an  ambassador 


or  public  minister  is  so  protected  by  his  privilege  as 
that  he  is  not  liable  to  any  suit  in  any  matter  insti- 
tuted in  the  dominions  of  this  country,  supposing  him 
to  object  to  the  jurisdiction  of  time  and  place.    That 
is  not  decided  by  any  legal  determination  in  this 
country ;  nor,  indeed,  as  far  as  judicial  determina- 
tions go,  do  we  find  it  has  been  so  determined  else- 
where. *    *    *  I  think  the  cases  do  not  determine 
the  point,  and  it  is  one  fit  to  be  properly  and  gravely 
considered,  whenever  the  question  shall  properly 
arise,  whether  an  ambassador  is  to  be  liable  to  be 
sued  by  process  not  attaching  his  person,  and  not 
attaching  his  goods,  where  by  such  a  process  he  is  to 
be  brought  into  a  court  of  this  country  unwillingly, 
and  to  have  his  rights  determined — it  may  be,  to  a 
very  great  amount,  and  even,  perhaps,  to  an  inter- 
ference with  his  comfort.     For  a  man  who*  has  a 
large  and  important  law  suit  cannot  stand  by  and 
take  no  care  or  thought  of  it,  and  allow  it  to  be  a 
binding  decision  upon  him ;  and,  therefore,  it  is  a 
question  whether  the  privilege  is  not  as  extensive,  as 
Blackstone  and  some  other  authorities  would  show  " 
The  opinion,  of  C.  J.  Jervis  on  the  second  question 
is  in  favour  of  the  ambassador's  not  losing  his  privi- 
lege by  entering  into  trade.      As  the  whole  case  is 
one  of  a  very  novel  character,  we  subjoin  the  whole- 
of  that  judge's  judgment : — "  It  is  clear  that  what 
has  been  urged  has  no  application  whatever  in  a  case 
like  this— namely,  that  if  the  privilege  attach,  as  it 
undoubtedly  does  attach,  to  the  character  of  minister, 
in  the  case  of  a  minister  it  is  not  interfered  with  or 
abandoned  by  the  circumstance  of  trading,  as  would 
be  the  case  if  the  claim  was  set  up  in  respect  of  being 
in  the  service  of  the  ambassador,  within  the  provi- 
sion of  the  statute.    If  an  ambassador  or  minister 
violates  the  character  in  which  he  is  delegated  in  this 
country,  by  entering  into  commercial  transactions, 
that  is  a  question  between  the  country  to  which  he 
is  sent  and  the  country  from  which. he  is  sept,  but  he 
does  not  thereby  lose  any  privilege  to  which  he  may 
be  entitled,  the  privilege  being  a  general  privilege, 
and  the  limitation  attached  to  tne  privilege  by  reason 
of  trading  being  confined  by  the  statute  of  Anne  to 
the  'case  of  the  servant  of  the  ambassador.    I  am 
reminded  that  the  case  reported  and  referred  to— 
Barbuit's  case  (Cas.  temp.  Talbot,  282)  in  the  time 
of  Lord  Chancellor  Talbot — is  an  authority  on  that 
subject.    Admitting,  therefore,  that  the  applicant  is 
a  person  entitled  to  the  general  privilege,  which  he 
has  not  lost  by  any  trading  speculations  into  which 
he  may  hdve  entered,  the  question  is,  whether  he  is 
entitled,  under  all  the  circumstances,  to  the  privilege 
t  which  he  now  claims.    -No  case  has  been  cited  to 
showr  that  not  only  no  process  against  the  person0  or 
the  goods  can  be  available  against  the  person  or 
the  goods  of  an  ambassador  or  minister,  but  that  an 
application  in  the  present  form — namely,  an  applica- 
tion to  stay  all  the  proceedings — is  available  m  the 
courts  of  this  country.     On  the  contrary,  on  an  ex- 
amination of  what  can  be  found  upon  the  subject,  it 
would  seem  that  in  the  case  of  servants — and  the 
same  principle  must  apply  with  reference  to  principal 
officers — the  practice  has  been,  not  to  stay  all  pro- 
ceedings, but  to  relieve  the  person  of  the  servant  of 
the  ambassador  from  the  vexation  of  service  or  of 
bail ;  and  the  applications  have  hitherto  been,  so  far 
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as  I  can  understand  them,  to  discharge  the  arrest, 
where  the  party  has  been  arrested,  on  entering  a 
common  appearance.  The  case  referred  to  in  the 
course  of  the  argument  by  my  Brother  Williams, 
cited  in  Comyn's  Digest,  and  reported  in  2  Mod. 
(which,  in  fact,  is  8  Mood.),  vix.,  the  case  of  Crosse 
v.  Talbot  (8  Mod.  288),  recognises  the  old  principle. 
That  case  was  a  motion  on  behalf  of  the  defendant  to 
set  aside  a  bail  bond  given  upon  his  arrest,  and  that 
common  bail  might  be  accepted  for  him.  and  he  ob- 
tained a  rule  to  shew  cause  ;  and  the  rule  was  ulti- 
mately discharged,  upon  the  ground  that  he  did  not 
bring  himself  strictly  within  the  privilege  as  the  ser- 
vant of  an  ambassador.  The  Court  held  he  ought 
to  be  a  domestic  servant,  and  really  exercise  the  du- 
ties of  his  office  ;  the  being  a  mere  nominal  servant 
was  not  sufficient ;  and  they  discharged  the  rule ; 
and  the  reporter  adds — u  A  great  many  cases  have 
ince  been  determined  on  the  same  principle,  but  it 
was  in  those  cases  held  that  the  idea  of  a  domestic 
servant  was  not  confined  to  his  living  in  the  foreign 
minister's  house,  provided  he  is  a  real  servant,  and 
actually  performs  the  service."  Therefore  the  re- 
porter adds,  so  far  as  his  knowledge  went,  that  a 
great  many  cases  had  been  determined  in  the  form 
of  that  application,  which  application  was  not  to  stay 
all  proceedings,  but  to  discharge  the  bail  bond  on  en- 
tering a  common  appearance,  so  as  to  allow  the  pro- 
ceedings to  go  on.  1  mention  this  merely,  withont 
reference  to  the  general  principle  of  the  case,  but  as 
to  the  form  of  application;  There  is  no  case  that  has 
been  produced  to  the  Court  of  an  application  to  stay 
proceedings  where  the  personal  liberty  of  the  appli- 
cant has  not  been  interfered  with ;  and  further,  I  am 
aware  of  no  case  in  which,  an  action  having  been 
brought  against  several  defendants  after  the  case  has 
advanced,  as  this  has,  up  to  the  period  of  trial,  it  has 
been  allowed,  upon  the  application  of  one  defendant, 
to  stay  all  proceedings ;  because  if  that  were  so  it 
would  necessarily  follow  that  all  the  other  defendants 
would  have  been  put  to  considerable  expense  to  no 
purpose,  for  the  proceedings  would  have  to  be  com- 
menced de  novo,  and  what  has  been  expended  in  the 
progress  of  the  suit  would  be  utterly  useless.  Af  all 
events,  it  is  sufficient  to  say  I  am  not  aware  in  my 
practice  of  any  such  application  having  been  made. 
But  without  considering  the  form  of  the  motion,  it 
seems  to  me,  under  the  circumstances,  that  the  rule 
ought  to  be  discharged  upon  the  merits  of  the  case. 
It  is  an  action  against  four  defendants :  the  writ  is 
sued  out  against  Drouet  as  one  of  the  joint  con- 
tractors. There  is  no  doubt  the  plaintiff  was  bound 
in  the  first  instance  to  sue  all,  or  he  would  have  been 
subject  to  a  plea  in  abatement,  and  the  other  de- 
fendants would  have  contested  the  point  of  juris- 
diction without  minding  whether  Drouet  was  the 
subject  of  the  suit  or  not.  The  writ  being  Issued, 
nothing  is  done  to  interfere  with  the  free  exercise  of 
the  minister's  functions,  or  with  his  comfort  or  dig- 
nity in  this  country ;  but  knowing  or  apprehending 
a  writ  is  to  be  issued,  he  gives  instructions  to  an  at- 
torney, in  whom  he  has  confidence,  to  write  to  the 
attorney  for  the  plaintiff  to  ask  if  a  writ  is  to  be 
issued ;  and  if  it  is,  then  begging  that  that  writ  may 
be  sent  to  him  ;  therefore  soliciting  the  action  against 
him,  and  entering  voluntarily  an  appearance :  thus 


voluntarily  submitting  to  the  jurisdiction  of  the 
Court.  Now  it  seems  to  me,  that  under  these  cir- 
cumstances he  cannot  be  allowed  to  complain  that  a 
Buit  has  been  instituted 'against  him ;  and  I  think,  by 
analogy,  if  it  be  necessary,  from  what  has  been  cited 
from  the  •  various  jurists,  this  proceeding  might  be 
sustained.  It  is  contended,  and  perhaps  it  is  un- 
doubted, that  an  ambassador  or  a  minister  has  a  pri- 
vilege from  suit,  or  at  all  events  from  such  suits  as 
ultimately  result  in  the  taking  of  his  person,  or  of 
his  goods  necessary  to  his  estate  or  comfort ;  and  in 
invkum,  or  involuntarily,  you  cannot  compel  him  to 
enter  into  litigation  in  a  country  in  which  he  is  resi- 
dent ;  but  it  is  admitted  by  all  foreign  jurists,  that 
where  suits  can  be  founded  without  attacking  the 
personal  liberty  or  comfort,  or  interfering  with  the 
personal  privileges  of  the  individual,  you  may  pro- 
ceed. And  various  passages  were  cited  from  the 
works  referred  to  yesterday  to  shew,  that  in  coun- 
tries where  the  civil  law  prevails,  and  where  you  can 
found  your  jurisdiction  by  proceeding  in  rem  in  the 
first  instance,  the  action  may  proceed  where  there 
are  houses  or  land  that  are  immoveable,  and  may  be 
taken  to  found  the  jurisdiction.  So  also  where  there 
are  moveable  goods  unconnected  with  the  comfort  or 
dignity  of  the  minister,  these  can  be  taken  to  found 
the  jurisdiction,  and  the  suit  may  proceed.  And 
when  you  consider  what  is  the  effect  of  the  proceed- 
ings, and  what  ultimately  may  be  done  if  the  minis- 
ter so  chooses,  there  is  little  distinction  between  that 
proceeding  and  the  present ;  because,  although  it  is 
perfectly  true  that  in  countries  where  the  civil  law 
prevails,  you  may  proceed  by  attachment  or  writ, 
and  thus  incidentally  establish  the  means  of  litigation 
between  the  parties  without  interfering  with  the  per- 
son of  the  defendant,  yet  if  the  defendant  chooses, 
for  the  purpose  of  protecting  his  goods,  or  investi- 
gating the  question,  to  appear,  his  suit,  which  was 
originally  in  rem*  is  converted  into  a  suit  in  per- 
sonam; and  it  is  a  daily  practice  in  Scotland  that 
goods,  which  originally  were  taken  for  the  mere 
purpose  of  founding  the  jurisdiction,  have  been  held 
as  a-  pledge  or  security  for  the  fruits  of  the  judg- 
ment, if  the  judgment  was  ultimately  obtained.  If, 
therefore,  you  have  a  writ  in  Holland  or  elsewhere, 
and  commence  your  suit  by  taking  goods  to  found 
the  jurisdiction  upon,  the  minister,  if  he  pleases, 
may  come  in  and  convert  the  suit  into  a  suit  in  per- 
sonam, and  in  that  case  cannot  object  to  any  exercise 
of  authority  against  him.  It  seems  to  be  clear  from 
the  works  referred  to,  that  there  "seema  no  distinc- 
tion between  that  case  and  the  case  at  present  before 
us,  where  the  writ  is  not  even  served  upon  the 
party ;  where  no  step  is  taken  which,  interferes  with 
the  dignity  of  his  position,  or  at  all  to  disturb  his 
comfort ;  but  where  merely  upon  his  own  application 
the  writ,  is  issued,  to  which  he  voluntarily  appears, 
and  voluntarily  submits  to  the  jurisdiction  of  the 
Court  It  seems  to  me,  on  that  ground,  this  rule 
ought  to  be  discharged.  I  am  not  at  all  affected  by 
what  was  urged  strongly  by  Mr.  Willes,  that  this 
being  a  privilege  of  his  master  or  sovereign,  it  can- 
not be  abandoned ;  because,  when  you  come  to  exa- 
mine the  authorities  referred  to  on  the  matter,  they 
are,  not  that  the  party  may  not  submit  to  the  juris- 
diction for  the  purpose  of  having  the  matter  in  dia- 
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pute  settled  or  investigated  between  the  contracting 
parties,  but  that  the  security  of  the  character  and  the 
person  of  the  ambassador,  or  the  protection  of  his 
goods  necessary  to  his  state  and  comfort,  cannot  be 
abandoned  by  any  voluntary  act  of  his  own ;  and  by 
interfering  with  the  person  of  the  ambassador,  and 
taking  the  goods  necessary  to  his  position,  you  are 
attacking  the  privilege  of  the  master  who  sends  him 
to  this  country.  That  is  not  this  case ;  for  aught 
that  appears  here,  this  party  was  so  sued  for  the 
purpose  of  ascertaining  the  liability  of  others,  he 
being  a  necessary  party.  Non  constat,  for  aught - 
that  appears,  anything  would  have  gone  on  here, 
except  to  judgment,  For  the  purpose  of  enforcing 
against  the  other  defendants  their  liability  to  the 
plaintiff.  If  as  the  fruits  or  the  result  of  such  judg- 
ment, a  writ  of  fieri  facias  or  capias  had  beeji  issued 
to  interfere  with  the  goods  or  person  of  the  ambas- 
sador or  minister,  .then  the  statute  of  Anne  would 
have  come  in,  and  this  Court  would  have  interfered. 
It  seems  to  me,  under  the  circumstances,  the  Court 
is  not  called  upon  to  interfere ;  the  party  has  sub- 
mitted to  the  jurisdiction — in  fact,  has  courted  it ; 
and  therefore  Cannot  have  the  relief  he  seeks." 

Suing  as  plaintiffs. — It  is  quite  competent  to  an 
ambassador  of  a  foreign  state  to  proceed  in  our  courts 
for  the  recovery  of  any  debt,  or  the  redress  of  any 
other  wrong,  and  though  it  is  said  that  an  ambassador 
must  be  considered  as  out  of  the  territory  of  the 
country  to  which  he  is  sent,  and  as  in  nis  own 
country ;  vet  this  is  only  ficHone  juris,  and  cannot 
be  treated  as  a  fact;  and,  accordingly,  the  courts 
have  refused  to  compel  an  ambassador  plaintiff  to 
give  security  for  costs  (onto,  p.  271),  upon  the  as- 
sumption that,  as  such,  he  was  out  of  the  jurisdiction 
(Montellano  v.  Christieen,  5  Mau.  and  Selw.  503 ; 
frinc.  Com.  L.  176). 


SUMMARY     OF    DECISIONS. 


CONVEYANCING  AND  KOTTITY, 

ACCUMULATIONS.— Thelluson  Act,  the  39  (r  40 
Geo.  3,  c.  98 — Where  accumulations  result  by  oper- 
ation of  law,  and  not  by  express  direction. — The  Thel- 
luson Act,  the  39  &  40  Geo.  3,  c.  98,  was  passed  to 
prevent  testators  from  directing  the  accumulation' 
of  the  income  of  their  property  beyond  a  reasonable 
period.  The  act  is  directed  against  a  testator  making 
an  accumulation  of  property  beyond  twenty-one 
years,  but  it  is  not  directed  against  an  accumulation 
which,  not  being  directed  or  even  anticipated  by  the 
testator,  might  take  place  by  operation  of  law.  This 
is  laid  down  clearly  by  Lord  Eldon  in  Griffiths  v. 
Vere  (9  Ves.  127),  who  suggested  a  case  of  the 
following  description,  namely,  that  of  a  legacy  given 
to  accumulate  for  twenty-one  years,  to  be  paid  to 
the  son  of  the  testator;  but  if  he  should  then  be 
dead,  to  be  paid,  with  the  accumulations,  to  the 
eldest  son  of  the  testator's  brother.  Lord  Eldon 
points  out  that  this  eldest  son  may  be  an  infant  of 
tender  years,  having  under  his  father's  will  an  ample 
provision  for  his  maintenance,  in  which  case,  by  the 
rules  and  practice  of  courts  of  equity,  a  legacy  would, 
in  fact,  accumulate  for  a  period  far  exceeding  twenty- 


one  years,  and  it  would  do  so  without  offending 
against  the  provisions  contained  in  the  above,  statute  ; 
the  reason  of  which  is  that  the  excess  of  the  accumu- 
lation beyond  the  twenty-one  years  is  not  occasioned 
by  the  directions  contained  in  the  will,  but  because 
it  is  the  duty  of  the  guardians  of  the  child  who  is 
entitled  to  the  accumulated  legacy,  to  accumulate  it 
still  further,  until  he  attains  an  age  when  the  law 
allows  him  to  .have  the  enjoyment  of  it  The  Master 
of  the  Bolls  has  carried  out  this  doctrine  by  holding 
that  if  a  testator  directs  that  to  be  done  which  the 
law,  .without  any  direction  would  have  itself  per- 
formed, such  direction  cannot  be  considered  as 
obnoxious  to  the  provisions  of  the  above  act,  and  is 
consequently  valid.     Thus,  where  a  testator  be- 

2ueathe<d  his  residuary  estate,  with  the  accumulations, 
'  any,  upon  trust  for  the  eldest  son  of  S.  upon  his 
attaining  twenty-one :  and  if  S.  should  have  no  son, 
then  upon  trust  for  her  eldest  daughter  on  her 
attaining  twenty-one;  remainder,  upon  failure  of 
such  issue,  in  favour  of  A,  and  B.  The  testator  died 
in  1832 — S.  was  still  living  without  issue:  Held, 
that  the  accumulations  beyond  twenty-one  years 
from  the*  testator's  death  were  not  within  the  above 
act,  and  that  therefore  they  were  valid,  and  must  go 
on  until  some  person  shall  have  acquired  a  vested 
interest  in  possession  in  the  residue  so  disposed  of. 
'  Tench  v.  Cheese,  3  Eq.  Rep.  47 ;  24  Law  Journ. 
Chanc.   49. 

ADMINISTRATION.— Widow's  right  to— When 
forfeited  by  adultery,  living  separate,  £c. — Where  a 
man  dies  intestate  leaving  next  of. kin  and  also  a 
widow,  the  ecclesiastical  courts  usually  grant  ad- 
ministration to  the  widow,  but  they  have  a  discretion 
to  grant  or  withhold  some  from  her ;  and  where  she 
has  been  living  in  adultery  they  will  not  grant  it  to 
the  widow  (see  Conyers  v.  Hitson,  3  Hagg.  556, 
and  Chappell  v.  Chappell,  3  Curt.  429,  where  the 
widow  was  not  only  living  separate  but  had  married 
again  in  her  husband's  life-time).  But  the  mere 
fact  of  the  wife  living  separate  from  Her  husband  is 
not  sufficient  to  deprive  her  of  the  grant  of  adminis- 
tration: and  the  case  of  Lambefi  v.  Lambell  (3 
Hagg.  568)  is  not,  when  properly  viewed,  any 
decision  to  the  contrary.  In  the  following  case  it 
appeared  that  B.  died  without  a  will,  leaving  a 
widow  and  two  infant  children.  He  had  separated 
from. his  wife  on  suspicion  of  her  adultery,  and  there 
was  a  deed  of  separation ;  the  children  were  allowed 
by  him  to  live  with  the  wife.  Evidence  was  given 
as  to  the  fitness  of  the  widow  to  take  administration: 
Held,  that  notwithstanding  the  circumstances  of  the 
separation,  the  court  might  grant  the  administration 
to  the  widow.    Brown  v.  Brown,  18  Jur.  1121. 

ASSIGNMENT  OF  DEBT.-- Notice  not  given  of 
assignment — Release  to  debtor  effectual  though  after 
assignment. — We  have  before  called  attention  to  the 
necessity  for  notice  being  given  of  the  assignment  of 
a  chose  in  action  so  far  as  regards  the  priorities  of 
encumbrancers  {ante,  pp.  86,  93,  121),  and' we  have 
now  to  call  attention  to  a  case  illustrating  the  same 
doctrine  as  regards  the  effect  of  the  assignment  in 
preventing  the  creditor  from  releasing  the  debtor. 
The  case  of  Meux  v.  Bell  (1  Hare,  73)  distinctly 
recognizes  the  rule  as  being  well  settled,  that  in 
order  to  perfect  the  title  of  an  assignee  of  a  debt,  it 
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is  necessary  that  there  should  be  notice  to  the 
debtor  of  the  assignment.  It  is  clear  that  the 
debtor  is  liable  at  law  to  the  assignor:  it  is  the 
assignor  that  he  must  pay,  if  the  assignor  sue  him 
in  respect  of  the  debt ;  for,  in  a  suit  instituted  by 
the  assignor,  payment  (if  there  have  been  no  notice) 
to  the  assignor  discharges  the  debt,  the  assignee 
having  no  legal  right.  When  the  assignee  anes  for 
a  debt,  it  is  in  the  name  of  the  assignor ;  and  such 
a  suit  could  not  be  maintained  after  the  debt  had  been 
actually  paid.  If  a  court  of  eauity  were  to  constitute 
the  creditor  a  trustee  for  his  assignee)  as  against 
the  debtor,  without  the  debtor  having  notice,  the  con- 
sequence would  be  that  no  debtor  could  safely  make 
a  payment  of  his  debt  to  his  creditor,  because  the 
latter  might  have  assigned  the  debt  and  become  a 
trustee  for  his  own  assignee.  The  law  therefore 
requires  notice  to  be  given  to  the  debtor,  in  order  to 
perfect  the  title  of  the  assignee.  These  observations 
will  explain  the  followtng  case: — The  equitable 
assign  by  deed,  of  a  judgment  debt,  assigned  it 
over,  together  with  the  deed.  No  notice  of  this 
assignment  was  given  to  the  judgment  debtor.  The 
original  assign  afterwards  gave  a  release  to  the 
debtor,  who  accepted  the  same  without  requiring  the 
original  deed  of  assignment  to  be  given  up  or  pro- 
duced. It  was  held  that  such  release  was  good  as 
against  the  assign,  who  had  neglected  to  give  notice 
of  the  assignment  to  him.  Stocks  v.  Dobson,  4 
De  Gex  Macn.  and  Gord.  11. 

CHARGE  ON  REAL  ESTATE.— Merger- 
Sinking  into  land  where  party  entitled  to  charge,  also 
owner  of  land. — Where  a  charge  is  created  payable 
out  of  land,  and  the  same  becomes  raiseable  only  for 
the  benefit  of  the  person  entitled  to  the  absolute  fee, 
the  charge,  at  least  in  the  absence  of  an  express 
direction  to  the  contrary,  sinks  into  the  estate,  i.e. 
it  merges  or  is  extinguished  in  the  estate.  Where, 
indeed,  the  owner  of  an  estate  has  a  charge  upon  it, 
and  there  is  some  intermediate  charge  on  the  estate 
between  his  own  charge  and  his  ownership  in  fee, 
no  presumption  can,  without  some  special  circum- 
stances, be  reasonably  made  of  an  intention  to  merge 
the  charge  into  the  fee,  as  it  would  or  might  be 
against  the  interest  of  the  owner  by  letting  in  an 
intermediate  estate.  Primd  facie,  where  a  person 
conveys  or  settles  an  estate  he  means  to  include  in  the 
conveyance  or  settlement  every  interest  with  which 
he  can  part  and  which  he  does  not  except,  at  least 
where  there  are  the  usual  general  words  in  the 
deed.  These  remarks  will  explain  the  following 
case  and  decision.  A  testator,  after  charging  his 
real  estate  with  the  payment  of  his  debts,  legacies, 
and  funeral  expenses,  gave  to  trustees  the  sum  of 
£6,000  upon  trust  to  pay  the  same  to  his  daughter 
on  the  day  of  her  marriage,  and  directed  that  until 
that  event  should  happen  the  £6,000  should- carry 
interest  at  £6  per  cent.,  and  declared  that,  if  his 
daughter  should  die  unmarried,  or  if,  being  married 
she  should  die  without  leaving  issue  living;  at  the 
time  of  her  death,  the  said  sum  should  sink  into  the 
residue  of  his  persoual  estate  and  go  to  his  son. 
The  testator  then  devised  all  his  real  estate  charged 
as  aforesaid  and  the  residue  of  his  personal  estate  to 
his  son.  The  testator's  personal  estate  was  in- 
sufficient for  the  payment  of  his  debts  and  legacies, 


including  the  £6,000.  The  son,  on  his  "marriage, 
by  deed,  reciting  the  charge  of  £6,000,  and  two  other 
charges  of  £10,000  and  £1,400,  on  the  estate  of  the 
father,  in  favour  of  the  son,  and  that  the  son  was 
desirous  that  those  two  charges  should  not  be  raised 
for  his  benefit,  but  should  fall  into  the  real  estate, 
'  conveyed  the  said  estate  to  trustees  to  uses,  free 
from  the  two  last  mentioned,  but  subject  to  the 
charge  of  £6,000.  On  the  marriage  of  the  daughter, 
the  £6,000  was  not  then  nor  was  it  ever  raised. 
She  died  in  1833  without  issue.  On  a  bill  filed  by 
the  personal  representatives  of  the  son  against  the 
persons  then  entitled  to  the  estates  under  the 
marriage  settlement,  for  the  purpose  of  having  the 
£6,000  raised :  Held,  overruling  the  decision  of  the 
Y.  C.  (ante,  p.  9)  that  the  charge  had  merged  in 
the  inheritance.  Johnson  v.  Webster,  24  Law  .Tim. 
Rep.  178. 

CHOSES  IN  <  ACTION.— Assignee  fixed  with 
equities — Retiring  partner — Security  far  his  share—' 
Set-off. —  The  assignees  of  a  chose  in  action  are 
liable  to  all  the  equities  which/  attach  to  the  thing 
assigned  as  against  the  assignor.  .  Therefore,  where 
a  retiring  partner  received  security  from  the  con- 
tinuing partners  for  his  share,  and  which  he  assigned 
to.  third  parties,  it  was  held  that  the  assignees  took 
subject  to  the  right  of  equitable  set-off  of  the  con- 
tinuing against  the  retiring  partner.  Also,  that  the 
assignees  naving  assented  to  a  substituted  security 
in  1846,  in  lieu  of  a  prior  one  in  1845,  were  subject 
to  ail  the  equitiea  existing  at  the  date  of  the  second 
security.    Smith  v.  Partes,  16  Beav.  115. 

CONSIGNEE— of  estates  in  the  West  Indies— Lien 
for  his  disbursements — Difference  between  one  appointed 
out  and  one  in  court — Priority  of  claim  of  a  consignee 
over  a  mortgagee. — There  is  a  great  difference  as  to  the 
rights  of  the  consignee  for  advances  to  keep  up  the' 
estate  where  he  is  an  officer  of  the' court  and  whex* 
he  is  not  such.    In  the  latter  case  the  consignee  is 
entitled  to  a  personal  remedy  Against  the  owner, 
and  in  respect  thereof,  the  estate  is  Sable.    But  where 
the  consignee  is  the  officer  of  the  court,  and  acting  for 
all  who  are  owners  of  the  estate,  the  court  applies 
such  parts  of  the  estate  as  are  in  its  hands  to  make, 
good  the  balance  found  due  to  him  for  his  expendi- 
ture, by  its  direction,  in  dealing  with  the  estate. 
In  an  unrenorted  case  of  Thorp  v.  Thorp,  the  ripht 
of  die  consignee1  of  a  West  India  estate  to  be  reim- 
bursed out  df  the  costs  of  the  English  estates,  although 
the  consignee  was  not  the  receiver  of  those  estates  was 
recognised  by  Lord  §t  Leonards.    This  will  explain; 
the  following  ease  and  decision.    E.  E.  was  appointed 
by  the  court  consignee  of  West  Indian  estates  in 
1819.    In  1830,  by  an  order  of  the  court,  he  was 
discharged  from  being  consignee,  and  it  .was  ordered 
that  he  should  pass  his  final  accounts.    In  1837, 
certain  sums,  being  the  amount  of  compensation 
money  paid  for  slaves  on  the  estates,  were  paid  into 
court.    In  )842,  the  master  found  a  large  balance 
due  to  E.  E.  on  passing  his  accounts.    G.  F.  was 
appointed  by  the  court  permanent  consignee  of  the 
estate  in  1841.     He  passed  numerous  consignee 
accounts;   and  in  1854,  the  master  found  a  large 
balance  due  to  him.    The  estates  were  subject  to  a 
mortgage  as  early  as  in  1795 :  Held,  that  a  consignee 
appointed  by  the  court,  and  expending  his  money ' 
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under  its  sanction,  may  look  for  his  reimbursement 
out  of  every  fund  arising  from  the  estate  under  its 
control:  Held,  also,  that  a  mortgagee,  although  not 
made  a  party,  to  the  suit  before  the  compensation 
money  was  paid  in,  will  not  be  allowed  to  take  that 
or  any  other  part  of  the  proceeds  of  the  estate, 
without  reimbursing  the  consignee  his  expenses. 
Interest  at  £4  per  cent,  on  the  balance  found  due 
by  the  master  will  be,  allowed  to  a  consignee  from 
the  date  at  which  the  master  found  the  balance.  A 
consignee  is  not  entitled  to  be  paid  out  of  the  corpus 
of  an  estate  so  long  as  he  continues  consignee. 
Morison  v.  Morison,  24  Law  Tim.  Rep,  189. 

CONVERSION.—  Re-conversion  into  realty  of 
money  arising  from  sale  directed. — We  have  before  (see 
p.  247 — 251)  called  attention  to  the  doctrine  of  con- 
version, and  also  stated  that  a  person  entitled  to  the 
produce  of  real  estate  directed  to  be  sold,  might 
elect  to  take  the  estate  in  its  'unconverted  state.  We 
have  there  stated  that  such  an  election  may  be 
indicated  by  a  very  trifling  act.  We  may  now  add 
that  though  slight  circumstances  are  sufficient  to 
raise  the  presumption  of  an  election  by  a  legatee  of 
the  produce  of  real  estate  directed  to  be  sold  to  take 
the  property  in  its  actual  unconverted  state,  the  mere 
fact  of  a  legatee  entering  into  and  continuing  in  pos- 
session of  the  estate  until  his  death,  which  happened 
within  three  years  afterwards,  having  done  no  other 
act  which  would  lead  to  the  presumption  of  bis 
having  elected  to  take  the  property  as  realty,  is  not 
of  itself  sufficient  evidence  of  such  election ;  and 
therefore  such  property  did  not  pass  under  a  general 
devise  of  all  his  real  estate  contained  in  a  will  made 
shortly  after  he  entered  into  possession.  Dixon  v. 
Gavfere  and  Fluker  v.  Gordon,  17  Beav.  433. 

DEVISE.— After-acquired  land— 7  Will.  4,  and 
I  Vic.  c.  26,  9.  24—"  Estate  "  after  the  words  "  goods, 
chattels,"  fee.— The  word  '•  estate  "  in  a  will  will  com- 
prise both  real  and  personal  property,  and  this  con- 
struction is  to  be  given  to  it  unless  something 
appears  upon  the  will  to  show  that  it  was  used  in  a 
less  extensive  signification  (Doe  dem.  Evans  v. 
Evans,  9  Adol.  and  Ell.  719 ;  Mayor  of  Hamilton  v. 
Hodsdon,  6  Moo.  Pr.  Coun.  76 ;  S.  C.  11  Jur.  193). 
And  the  fact  that  the  word  is  preceded  by  the  words 
"goods,  chattels,  and  stock-in-trade,11  &c,  does  not 
conclusively  restrict  it  to  personal  estate,  especially 
where  the  words  "of  what  nature  or  kind  soever  " 
are  used.  And  the  limitation  being  restricted  to  ex- 
ecutors and  administrators  will  not  prevent  the  word 
"estate  "  from  having  its  full  effect,  if  the  objects  are 
mere  trustees  for  sale,  but  it  would  be  otherwise  if 
they  had  been  to  take  beneficially.  The  decision  of 
the  Exchequer  in  Sanderson  v.  Dobson  (1  Exch. 
Rep.  141),  that  where  from  the  context  it  appears 
certain  that  the  word  "  estate "  was  not  meant  to 
include  all  personal  estate,  the  principle  on  which  the 
word  "  estate  "  is  held  to  include  real  property,  viz., 
the  absolute  generality  of  the  expression,  fails,  does 
not  apply  to  a  case  where  the  accompanying  words 
are  sufficient  to  carry  the  whole  of  the  personalty ; 
besides,  the  Common  Pleas  in  that  case  held  that  the 
real  estate  did  pass  by  the  will.  It  matters  not 
whether  the  testator  had  or  not  any  real  estate  at 
the  time  ol  the  making  of  bis  will,  provided  he  has 
some  at  the  time  of  his  death,  if  the  case  be  within 


the  Wills1  Act,  for  by  sec.  24  ot  that  act,  "  every 
will  shall  be  construed,  with  reference  to  the  real 
estate  and  the  personal  estate  comprised  in  it,  to 
speak  and  take  effect  as  if  it  had  been  executed  im- 
mediately before  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will."  This 
remark  will  render  the  following  case  and  decision 
intelligible : — A.,  by  his  will,  after  making  specific 
bequests  of  money  and  chattels,  bequeathed  as  fol- 
lows: "And  all  the  rest,  residue  and  remainder  of 
my  goods,  chattels,  stock-in-trade,  estate,  and  effects, 
of  what  nature  and  kind  soever  not  hereinbefore 
given  or  bequeathed,  I  give  and  bequeath  unto 
E.  F.  B.  and  W.  T.  [who  were  also  appointed 
executors  of  the  will],  to  hold  to  them,  their  executors, 
administrators,  and  assigns,  upon  trust  to  sell  and 
dispose  thereof,  and  place  the  money  upon  security, 
ana  pay  the  interest  to  his  widow  for  life,  and  after- 
wards to  be  divided  among  his  children.  At  the 
time  of  the  making  of  the  will  the  testator  had  no 
real  property,  but  afterwards,  and  before  his  death,  he 
purchased,  and  at  his  death  was  seised  of,  real  estate: 
Held,  that,  regard  being  held  to  the  7  Will.  4,  and 
1  Vic.  c..  26,  s.  24,  such  real  estate  passed  by  the 
residuary  clause  of  the  will,  the  effect  of  the  word 
"estate"  not  being  restrained  to  property  ejusdem 
generis  to  that  mentioned  prior  to  it,  and  any  pre- 
sumption that  the  general  words  "  estate  and  effects  " 
were  used  in  a  restricted  sense  being  rebutted  by  the 
words  which  follow,  "  of  what  nature  or  kind  soever 
not  hereinbefore  given  or  bequeathed,"  and  that  the 
limitation  to  the  "  executors,"  &c,  was  of  no  import- 
ance, as  the  devisees  were  mere  trustees  to  sell  and 
divide  the  proceeds  among  the  different  objects  of  the 
testator's  bounty,     O'Toole  v.  Browne,  18  Jur.  1113. 

DEVISE.— To  "  younger  children  " by  a  person  not 
in  loco  parentis — When  grandmother  not  in  loco  pa- 
rentis.— Where  gifts  are  made  in  the  wills  of  persons 
standing  or  placing  themselves  in  loco*  parentis  to 
younger  children,  the  child  who  takes  the  family 
title  and  property  is  considered  as  the  eldest,  whilst 
the  child  who  is  actually  the  eldest,  but  does  not  take 
such  title  and  property,  is  treated  as  a  younger  child. 
A  grandmother  is  not  necessarily  considered  to  be  in 
loco  parentis  to  her  grandchildren;  she  may  be. so 
placed,  and,  indeed,  small  circumstances  may  in  par- 
ticular cases  determine  whether  the  grandmother  has 
placed  herself  in  loco  parentis  or  not.  In  a  case 
where  she  was  considered  not  to  have  placed  herself 
in  loco  parentis,  it  was  held  that  on  a  bequest  of 
residuary  estate  to  trustees  upon  trust  for  the  tes- 
tatrix's daughter  for  life,  with  remainder  to  the 
"  younger  children  "  of  the  said  daughter,  the  eldest 
child,  a  daughter,  was  excluded,  and  a  younger 
child,  a  son,  who  succeeded  to  the  family  estate,  was 
entitled  to  a  share.    Lyddon  v.  Ellison,  18  Jur.  1066. 

DEVISE.— Mistake  of  name  of  legatee.— Where  a 
person  not'  named  in  a  will  claims  a  legacy  on  the 

Sound  of  mistake  in  the  name,  he  is  bound  to  show 
at  he  was  of  necessity  intended,  and  that 'the  party 
named  was  of  necessity  not  intended.  The  court 
cannot  act  upon  the  mere  surmise  that  there  has 
been  a  mistake  by  the  testator.  The  cases  in  which 
the  court  has  decided  in  favour  of  a  party  not  cor- 
rectly named  have  all  had  some  circumstances  of 
description,  as  "  eldest  son  of,"  "the two  sons  of  my 
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brother,"  to  correct  the  testator'*  mistake,  or  to  fix 
the  identity  of  the  person,  or  the  general  intention  of 
the  will  itself  corrected  the  erroneous  use  of  the 
name.    Mostyn  v.  Mostyn,  24  Law  Tun.  Rep.  175. 

EXECUTOR.— Admission  of  assets— Legacy  duty 
receipt — Evidence. — Where  an  executor  has  admitted 
assets,  a  legatee  or  creditor  may  sue  for  the  pay- 
ment of  his  legacy  or  debt,  and  not  merely  for  an 
administration  of  the  assets  (Rogers  v.  Soutten,  2 
Keen,  698 :  Woodgate  v.  Field,  2  Hare,  211).  What 
amounts  to  an  admission  of  assets  is  not  very  clearly 
settled,  though  in  general  an  admission  of  assets  to 
one  legatee  is  an  admission  to  all  (Cook  v.  Martyn, 
2  Atk.  2 ;  Barnard  v.  Pumfrett.  5  Myl.  and  Cr.  70). 
But  'the  stamp  on  the  probate,  or  general  evidence 
of  what  wds  the  amount  of  the  testator's  estate,  or 
the  production  of  a  receipt  for  legacy  duty,  will  not 
alone  suffice,  but  the  three  circumstances  combined 
may  satisfy  the  mind  of  a  judge.  Thus,  where  the 
executor  of  a  testator  gave  to  a  legatee  the  Legacy 
Office  receipt  for  duty  on  a  legacy  to  which,  subject 
to  a  life  estate,  the  legatee  and  her  children  were  en- 
titled, it  was  shown  that  the  testator  died  possessed 
of  considerable  property,  and  that  though  a  long  time 
had  elapsed  no  return  of  probate  duty  had  been  ob- 
tained. On  a  bill  filed  by  the  legatee  against  the 
executor  of  the  original  testator  to  establish  the 
legacy:  Held  by  the  Lord  Chancellor  (affirming  the 
decision  of  the  V.  C.  Stuart),  that  the  delivery  of 
that  receipt,  coupled  with  the  other  circumstances, 
amounted  to  an  admission  of  assets..  Lazonby  v. 
Rawson,  Week.  Rep.  1864-5,  p.  34  ;  24  Law  Tim. 
Rep.  175. 

FEME  COVERT.— Ward  of  court—Settlement 
directed  by  the  court — Real  estate — Acknowledgment  of 
deed —  Whether  requisite. — A  post-nuptial  settlement 
directed  by  the  Court  of  Chancery  of  the  real  estate 
of  a  lady,  late  a  ward  of  court,  after  she  had  attuned 
twenty-one,  executed,  but  not  acknowledged  under 
the  statute,  is  not  binding  even  as  to  her  future 
equitable  estate,  there  being  no  principle  of  law  en- 
abling a  court  of  equity  to  bind  the  real,  estate  of  a 
married  woman  except  by  those  formalities  which 
are  required  by  law.  -The  Court  of  Chancery  has  no 
power  to  alter  the  character  of  the  property  of  an 
infant,  and  to  convert  realty  into  personalty.  The 
Court  of  Chancery  binds  its  wards  and  their  hus- 
bands to  the  terms  of  the  settlement  made  on  their 
marriage  (see  Cave  v.  Cave,  15  Beav.  227).  How- 
ever, in  these  cases,  the  court  acts  in  personam  only, 
and  does  not  deal  with  or  affect  the  property  other- 
wise than  by  compelling  the  parties  before  the  court 
to  do  what  they  had  been  ordered  or  contracted  to 
do  (see  Saville  v.  Seville,  2  Coll.  721).  But  if  this 
has  not  been  done  in  the  lifetime  of  the  parties,  in 
such  a  manner  as  to  be  binding  on  the  parties  at  law, 
the  court  cannot  deprive  the  heir-at-law  of  his  rights. 
A  female  ward  of  court  married  without  the  sanction 
of  the  court.  A  settlement  of  her  property  (including 
all  her  property)  was  directed,  by  which  the  husband 
was  to  be  excluded  from  taking  any  interest.  The 
wife  was  made  a  party  to  the  settlement,  and  ex- 
ecuted the  deed  after  she  attained  twenty  one,  but  it 
was  not  acknowledged  by  her.  She  died  without 
issue  :  Held,  that  the  object  of  this  post-nuptial  set- 
tlement was  the  exclusion  of  the  husband,  and  that 


it  did  not  bind  her  heir,  not  having  been  perfected 
by  an  acknowledgment  according  to  the  statute. 
Field  v.  Moore,  24  Law  Tim.  Rep.  179. 

FRAUDS,  STATUTE  OF.— Letter  by  client  to 
his  own  solicitor — Contract  for  sale  by  trustees,  how 
considered.  —  It  is  questionable  whether  a  letter 
written  by  a  client  to  his  own  solicitor  is  a  sufficient 
memorandum  in  writing  within  the  meaning  of  that 
portion  of  the  Statute  of  Frauds  which  applies  to 
memorandums  of  contracts  for  the  sale  of  an  interest 
in  lands.  The  statute  does  not  require  the  memo- 
randum to  be  addressed  to  any)  person  in  particular : 
it  merely  requires  a  memorandum  or  note  in-  writing. 
There  is  a  difference  between  the  considerations  to 
which  a  contract  by  a  trustee  for  sale  is  liable,  and 
those  applicable  to  a  contract  by  a  vendor  absolutely 
entitled  for  his  own  benefit  to  the  produce  of  what  he 
agrees  to  sell ;  a  contract  enforceable  in  the  latter 
case  may  not  be  enforceable  in  the  former.  Goodwin 
v.  Fielding,  4  De  Gex,  Maen.  and  Gord.  90. 

HUSBAND  AND  WIFE.— Property  of  wife  for 
her  separate  use  transferred  to  husband — Savings  from 
wife's  separate  estate. — There  can  be,  no  doubt  that 
property  given  in-  trust  for  the  separate  use  of  a 
married  woman  may  be  by  her  transferred  to  her 
husband ;  and  if  it  can  be  shown  that  he  has  received 
the  interest  or  produce  of  her  property  during  the 
whole  of  his  life,  then  the  case  of  Caton  v.  Rideont 
(1  Macn.  and  Gord.  599)  establishes  that  it  may 
therefrom  be  inferred  that  she  knew  the  effect  of 
the  act,  and  that  there  was  acquiescence  on  her  part 
that  he  should  receive  the  produce  for  his  own  use 
and  benefit.  The  case  of  Rich  v.  Cockerell  (9  Yes. 
369)  settles  that  the  burtnen  of  proof  lies  on  the 
husband  to  shew  that  the  trust  has  been  altered ; 
and  slight  matters  will  suffice  to  indicate  that  the 
trust  has  not  been  altered,  as  the  keeping  of  accounts 
by  the  husband  stating  that  the  moneys  were 
received  by  him  for  the  benefit  of  his  wife.  These 
observations  will  explain  the  following  decision: — 
Personal  securities  to  which  a  feme  sole  was  entitled 
under  the  will  of  a  testatrix  for  her  separate  use, 
were,  on  her  marriage,  transferred  into  the  name  of 
her  husband ;  the  husband  received  the  income  of 
this  property  and  of .  other  property  settled  to  the 
separate  use  of  his  wife,  but  had  entered  the  receipts 
in  a 'book  as  on  her  account,  and  on  one  occasion  she 
had  signed  the  book  for  the  income.  The  savings 
were  invested  in  consols  in  their  joint  names;  a 
portion  of  the  stock  was  afterwards  sold  out  and 
applied  to  the  purchase  of  apiece  of  land  and  the 
erection  of  a  house  upon  it ;  the  land  was  conveyed 
to  the  husband  to  uses  to  bar  dower,  upon  the 
husband  agreeing  to  devise  the  land  to  the  wife  in 
fee.  This  will  in  her  favour  was  subsequently 
revoked  by  a  will  devising  all  his  property  to  his 
brother,  but  without  intending  to  revoke  the  devise 
to  the  wife.  Held,  that  the  land,  and  also  the 
personal  securities,  remained  the  separate  estate  of 
the  wife  :  the  land  because  it  was  intended  both  by 
the  husband  and  the  wife  to  remain  the  wife's,  and 
there  was  no  acquiescence  on  the  part  of  the  wife 
to  prevent  a  trust  by  implication  arising  for  the 
wife;  as  to  the  personal  securities,  because  the 
accounts  were  evidence  that  the  income  was  received 
by  the  wife,  with  .the  sanction  of  the  husband,  for  her 
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own  use  and  benefit.  Darkin  v.  DarJdn,  17  Bear. 
678. 

INJUNCTION.— Obstruction  of  lights.— A  court 
«*f  equity  will  not,  unless  in  a  very  clear  case,  inter- 
fere by  a  perpetual  injunction  to  restrain  die  erection 
of  buildings  alleged  to  be  an  obstruction  of  the 
plaintiff's  lights,  without  the  previous  decision  of  a 
jury.  Hertz  r.  Union  Bank  of  London,  24  Law  11m. 
Rep.  186. 

JURISDICTION.— Foreign  court,  decision  of  when 
and  when  not  binding— Real  estate— Will— Heir's  right 
to  ike  issue  devisavit  vel  non. — When  a  foreign  court 
has  compete  jurisdiction,  the  judgment  of  that  court 
may  be  pleaded  in  bar  to  a  demand  made  in  this 
country  in  respect  of  the  same  subject-matter  and 
between  the  same*  parties.  But  where  the  subject- 
matter  of  the  claim  in  this  country  is  distinct  from 
that  preferred  in  the  foreign  court,  as  in  the  case  of 
a  will  affecting  to  dispose  of  lands  in  England  and 
Ireland,  and  the -will  is  declared  invalid  by  a  court 
of  competent  jurisdiction  in  Ireland  as  to  the  Irish 
estates,  that  will  form  no  bar  to  similar  proceedings 
here  between  the  same  parties  as  to  the  validity  of 
the  instrument  in  respect  of  the  lands  in  England. 
The  ease  of  Man  v.  Ricketts  (7  Beav.  93)  in  no  way 
interferes  with  the  principle  that  the  heir  is  entitled 
to  an  issue  to  try  the  validity  of  the  will.  A  testator 
by  his  will  devised  his  lands  in  Ireland  and  England 
to  B.  The  will  was  disputed  by  A.,  the  heir-at- 
law,  who  filed  his  bill  in  Ireland  to  set  it  aside.  An 
issue  had  been  directed  and  a  verdict  given  against 
the  will,  and  a  motion  for  a  new  trial  refused.  B. 
files  a  bill  in  England  to  have  die  will  established, 
and  to  have  k  declared  that  the  English  estates 
passed  under  it.  Held,  that  the  proceedings  in 
Ireland  were  no  bar  to  B.'s  obtaining  an  issue  in 
.England  to  .try  the  validity  of  the  will,  the  verdict 
in  Ireland  having  no  authority  to  conclude  the 
question  as  to  the  English  estates,  although  pro- 
nounced upon  the  same  will.  Bouse  v.  Colclough 
or  Rossborough,  24  Law  Journ.  Chanc.  7  ;  3  Equity 
Rep.  78. 

LIMITATIONS,  STATUTE  OF.— Adverse  pos- 
session— Equitable  estate — Institution  of  suit  after 
twenty  years— Effect  of  receiver  being  appointed.— rThe 
statute  of  limitations  has  this  peculiarity,  that  it  in 
fact  turns  a  wrong  into  a  right,  provided  the  wrong- 
ful possession  has  not  been  interfered  with  for  twenty 
years ;  but  when  the  statute  converts  twenty-years 
wrongful  possession  into  a  right,  it  requires  that  that 
full  length  of  time  should  have  elapsed  as  a  condition 
belore  such  conversion ;  to  allow  any  shorter  period 
to  constitute  such  a  right  would  be  in  effect  to  repeal 
the  statute.  The  institution .  of  a  suit  to  establish 
.the  right  to  real  property  (the  legal  estate  being  out- 
standing) has  not  the  effect  of  stopping  the  operation 
of  the  statute  of  limitations.  To  establish  a  claim 
*by  adverse  possession  under  the  statute  of  limitations, 
.there  must  be.  an  uninterrupted  adverse  possession 
for  twenty  years  by  one  party  or  by  successive 
parties  claiming  in  the  same  right.  Where  the 
right  is  equitable,  and  the  court  in  itself  in  possession 
of  the  property  by  its  receiver  (appointed  m  another 
suit),  the  court  is  not  precluded  by  the  statute  of 
limitations,  in  a  suit  instituted  after  the  lapse  of 
twenty  years  by  a  purchaser  from  a  party  having 


no  rightful  claim,  and  not  having  acquired  adverse 
right,  from  determining  who  is  the  party  rightfully 
entitled,  although  that  party  would  have  been  pre- 
cluded by  the  statute  from  instituting  any  suit ; 
and  held,  that  in  such  a  case  no  costs  ought  to  be 
given  on  either  side.  Dixon  v.  Gayfere  and  Fluker 
v.  Gordon,  17  Beav.  488. 

MARRIAGE.— 26  Geo.  2,  c.  83— Consent  of  father 
presumed — Sentence  of  nullity  of  marriage  held  invalid 
by  reason  of  fraud  and  collusion. — Li  the  case  of  the 
marriage  of  a  minor  by  license  under  the  stat.  26 
Geo.  2,  c.  33  (see  now  4  Geo.  4,  c.  76),  the*  consent 
of  the  father  of  the  minor  was  presumed  though  not 
Stated  to  have  been  given  in  the  certificate  of 
marriage;  and  the  fact  that  the  mother's  and  not 
the  father's  consent  was  stated  in  the  register  and 
certificate  was  held  insufficient  to  contravene  that 
presumption ;  and  a  sentence'  of  the  ecclesiastical 
court  or  the  nullity  of  such  marriage,  on  the  ground 
of  die  want  of  such  consent  was,  after  the  lapse  of 
fifty  years  from  the  date  of  the  sentence,  held  to  be 
invalid  by  reason  of  fraud  and  collusion  in  obtaining 
it,  for  the  proceedings  in  a  court  of  justice  may 
be  vitiated  and  rendered  void  by  fraud  and  collusion 
in  the  same  manner  and  to  the  same  extent  as  the 
most  solemn  acts  and  deeds  of  parties  may  so  be 
vitiated  and  rendered  void.  Harrison  v.  Southampton, 
Corporation  of  4  De  Gez  Macn.  and  GorcL  137. 

MORTGAGE.— Costs  of  litigation  where  fund  de- 
Jicient — Receiver  appointed  where  estate  protected  from 
hostile  claim. — Mortgagees  of  an  estate,  the  title  to 
which  is  impugned,  cannot  throw  the  expense  of 
defending  their  title  upon  the  persons  who  happen 
to  be  entitled  by  purchase  to  the  equity  of  redemp- 
tion, personally,  unless  the  latter  have  personally 
bound  themselves.  Where  there  were  several  suc- 
cessive mortgages  created  under  a  power  in  a  will, 
and  the  plaintiff,  having  purchased  the  equity .  of 
redemption,  files  a  bill  for  the  general  administration 
of  the  testator's  estate,  to  which  the  first  mortgagee 
is  made  a  party,  and  does  not  object  thereto,  and  in 
the  course  of  such  suit  a  receiver  is  appointed,  and 
also  some  proceedings  are  by  leave  of  the  court 
taken  for  the  protection  of  the  estate  against  a 
hostile  suit,  the  expense  of  which  proceedings  is 
directed  to  be  paid  in  the  first  instance  by  the 
receiver,  out  of  the  funds  in  his  hands,  without 
reference  to  the  question  out  of  what  fund  or  by 
whom  they  shall  ultimately  be  borne:  Held,  that 
the  estate  ultimately  turning  out  deficient,  the  costs 
of  the  litigation  so  directed  were  to  be  paid  in  pre- 
ference to  the  claims  of  the  first  mortgagee ;  and 
the  receiver  was  continued  in  spite  of  the  petition  to 
discharge  him  by  the  first  mortgagee.  Langton  v. 
Langton,  18  Jur.  1092. 

NOTICE  TO  PURCHASERS.  —  Constructive 
notice,  not  to  be  unduly  extended — Gross  or  culpable 
neglect  necessary  to  affect  ^purchaser — Charge  upon 
estate  in  lieu  of  land  tax,  where  redeemed  by  infant 
tenant  in  tail  out  of  his  personal  estate. — The  Lord 
Chancellor  has  lately  declared  that  it  is  highly  in- 
expedient to  extend  the  doctrine  of  constructive 
notice  so  as  to  make  it  apply  to  cases  to  which  it 
has  not  hitherto  been  held  applicable.  Where  a 
person  has  actual  notice  there  can  be  no  danger  of 
doing  injustice,  because  he  is  held  to  be  bound  by 
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all  the  consequences  of  that  which  he  knows  to 
exist ;  but  when  he  has  not  actual  notice,  he  ought 
not  to  be  treated  as  if  he  had  notice,  unless  the 
circumstances  are  such  as  to  enable  the  court  to  say 
that,  not  only  he  might  have  required,  but  also  that 
he  ought  to  have  required,  the  notice  with  which  it 
is  sought  to  affect  nim,  and  which  he  would  iiave 
acquired  but  for  his  own  gross  negligence  in  the 
conduct  of  the  business  in  question.  The  question 
by  which  it  is  sought  to  affect  a  purchaser  with 
constructive  notice,  is  not  whether  he  had  the  means 
of  obtaining,  and  might  by  prudent  caution  have 
obtained  knowledge,  but  whether  not  obtaining  it 
was  an  act  of  gross  or  culpable  negligence.  The 
land  tax  upon  certain  real  estates  was  redeemed  by 
trustees  for  an  infant  tenant  in  tail  who  were  not 
his  guardians  out  of  his  personal  estate.  After  the 
death  of  the  infant,  by  a  decree  of  the  court  against 
the  then  tenant  for  life  and  all  successive  remainder- 
men annuities  were  charged  upon  the  real  estate  in 
favour  of  the  personalty.  In  pursuance  of  this 
decree,  indentures  were  executed  by  the  tenant  for 
life  and  one  remainderman,  but  no  recovery  was 
ever  suffered.  A  subsequent  tenant  in  tail  barred 
the  estate  tail,  and  in  1835  sold  the  property  to  a 
purchaser  for  value.    The  annuities  were  regularly 

Eaid,  and  after  1835  were  continued  by  the  vendor 
imself  up  to  his  death  in  1848.  No  express  notice 
of  the  annuities  was  given  to  the  purchaser,  but  the 
abstract  disclosed  that  the  land  tax  was  redeemed 
by  trustees  acting  as  guardians  of  an  infant  who 
died  under  twenty-one.  Held  (overruling  the 
decision  of  the  V.  C),  that  this  was  not  sufficient 
constructive  notice  to  a  purchaser  to  put  him  on  his 
enquiry ;  and  that,  under  the  circumstances,  the 
annuity  was  not  a  subsisting  charge  upon  the  land. 
Ware  v.  Egmont,  Week.  Sep.  1854-5,  p.  48 ;  24 
Law  Tim.  Ken.  195. 

PARTNERSHIP.— Jitne— Cost-Booh- 'Forfeiture 
— Laches. — In  a  mine  conducted  upon  the  cost-book 
principle  [as  to  which  see  ante,  p.  246]  the  plaintiff, 
who  had  a  legal  interest,  jointly  with  the  other  ad- 
venturers, in  the  lease  of  the  mine,  made  default  in 
payment  of  his  calls.  The  other  adventurers  de- 
clared his  shares  forfeited,  although  no  power  to 
forfeit  was  entered  in  the  cost-book.  The  plaintiff 
protested  against  the  forfeiture,  but  took  no  steps  to 
enforce  his  rights  as  a  partner  for  three  years :  Held, 
that  there  is  no  custom  in  cost-book  mines  to  forfeit 
shares  for  non-payment  of  calls  in  the  absence  of 
special  agreement.  That  there  being  evidence  that 
the  plaintiff  had  not  abandoned  his  rights,  he  must 
still  be  considered  a  partner,  and,  as  such,  was  en- 
titled to  an  account  of  the  partnership,  notwith- 
standing his  laches :  Semble  (per  Knight  Bruce,  L.  J.), 
if  the  plaintiff  had  had  no  legal  interest  the  court 
would  have  refused  to  assist  him,  on.  the  principle  of 
Prendergast  v.  Turton  (1  You.  and  Coll.  C.  C.  98). 
Hart  v.  Clarke,  Week.  Rep.  1854-5,  p.  147. 

PARTNERSHIP.  —  Cost-Book  principle  [ante, 
p.  246] — Joint  Stock  Companies'  Winding-up  Acts — 
Transfer  of  shares — Contributory — The  period  of  the 
commencement  of  his  liability  considered.*-~By  a  regula- 
tion of  a  company  formed  on  the  cost-book  principle, 
the  shareholders  were  enabled  to  transfer  their 
shares  on  giving  certain  notice.    S.,  a  shareholder, 


Was  adjudged  to  have  given  the  necessary  notice,  and 
to  have  duly  assigned  his  shares  to  M.  A  question 
arose  as  to  the  time  at  which  M.'s  liability  com- 
menced :  Held,  that  M.  was.  liable  in  respect  of  his 
shares  for  expenses  incurred  previously  to  the  date 
of  his  transfer.  A  transferee  of  shares  in  a  joint- 
stock  company  is  liable  to  contribute  to  the  debts  of 
the  company  incurred  previously  to  the  date  of  his 
transfer.  When  a  partnership  is  constituted  of 
several  hundred  persons,  and  the  deed  stipulates  that 
any  partner  may  transfer  his  shares,  the  transferee 
must  be  held  to  stand  in  the  place  of  the  trans- 
ferror ;  otherwise,  every  transferee,  on  his  becoming 
a  partner,  must  have  an  account  taken  of  the  part- 
nership dealings  and  transactions,  so  as,  between  nim- 
self  and  his  co-partners,  to  have  the  company  wound- 
up to  the  date  of  his  transfer.  The  principles  of  an 
ordinary  partnership  do  not  apply  to  cases  of  part- 
nership where  there  are  transferable  shares.  Re  the 
Joint-Stock  Companies'  Winding-up  Acts,  1848  and 
1849,  and  Penant  and  Craigwen  Consolidated  Lead 
Mining  Company— Mayhew's  Case,  24  Law   Tim. 

Rep.  150. 

PRIORITIES.— Party  having  beneficial  and  trust 
interest — Passing  trust  estates  without  any  saving  of 
beneficial  interest,  loses  priority — Standing  by  allowing 
party  to  deal  with  property  as  though  unencumbered 
owner. — Where  a  person  is  a  trustee  and  also  has  a 
beneficial  interest  in  the  property,  and  the  person 
conveys  as  a  trustee  merely,  there  being  no  recital 
of  the  existence  of  any  beneficial  interest  on  his  part ; 
as  where  the  words,  uas  such  surviving , devisee  in 
trust  and  executor  as  aforesaid,"  are  used,  these 
words  override  the  whole  operative  parts  of  the 
deed  and  hay  *'  the  effect  of  confining  it  to  the 
interests  which  the  conveying  party  has  as  trustee. 
But  the  circumstances  may  have  the  effect  of  post- 
poning the  beneficial  interests  of  the  party  to  any 
interests  created  by  the  deed;  and  this  on  the 
principle  that  where  the  party  having  a  charge  upon 
an  estate  encourages,  or  even  permits,  another  to 
advance  money  upon  the  security  of  the  estate 
without  giving  notice  of  the  charge,  the  party  who 
has  thus  been  encouraged  or  permitted  to  make  the 
advance  is  entitled  to  priority  oyer  the  party  who 
has  thus  encouraged  or  permitted  the  advance  to  be 
made.  The  fact  of  the  party  having  the  charge 
standing  by  and  permitting  the  further  advance  to 
be  made,  without  giving  notice  of  the  charge,  is 
alone  sufficient  to  support  this  equity  on  the  part  of 
the  subsequent  encumbrancer.  The  equity  is  still 
more  strong  where  the  party  having  the  charge  has 
participated  in  the  transaction  of  the  subsequent 
loan,  or  has  made  representations  leading  the  other 
party  to  believe  in  the  non-existence  of  the  prior 
charge.  These  remarks  will  explain  the  following 
decision  of  the  Lords  Justices: — A  widow  who, 
under  her  marriage  settlement  and  otherwise,  was 
entitled  to  annual  and  other  sums  charged  on  her 
husband's  estates,  was  one  of  the  trustees  of  his 
will,  whereby  the  estates  were  devised  in  trust  to 
raise  £2,000  for  her  benefit,  and  subject  thereto  in 
trust  to  convey  the  estates  as  the  testator's  daughter, 
by  a  former  marriage,  should  direct.  Hie  daughter 
borrowed  money  upon  the  security*  of  a  mortgage 
of  some  of  the  estates,  in  which  the  widow  and  her 
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co-tnutee  joined,  and  whereby  alter  reciting  the 
will  and  the  agreement  for  the  loan,  and  that  the 
daughter  had  directed  the  widow  and  her  co-trustee 
to  make  such  conveyance  as  was  thereinafter  con- 
tained, the  widow -and  her  co-trustee,  as  devisees 
in  trust,  by  the  direction  of  the  daughter,  conveyed 
the  estates  to  the  mortgagee  upon  trusts  for  sale 
and  for  payment  of  the  mortgage  debt  and  of  the 
surplus,  as  the  daughter  should  appoint.  It  was 
held,  first,  that  the  mortgage  did  not  pass  the  bene- 
ficial  interest  of  the  widow;  secondly,  that  never- 
theless her  charges  must  be  postponed  to  the 
mortgage,  she  having  concurred  in  it,  without 
having  reserved  her  priority. — Stronge  v.  Hawkes, 
4  De  Gex,  Macn.  and  Gord.  186. 

PUBLIC  COMPANY.— Joint  stock  company- 
Contract  by  directors — Confirmation  by  general  meeting 
— 29th  section  of  ike  Joint  Stock  Companies*  Registra- 
tion Act — By  the  29th  section  of  the  Joint  Stock 
Companies'  Registration  Act,  7  &  8  Vic.  c.  110,  it 
is  provided  that  if  any  "  director  be  either  directly 
or  indirectly  concerned  or  interested  in  any  contract 
proposed  to  be  made  by  or  on  behalf  of  the  company, 
whether  for  land,  materials,  work  to  be  done,  or  for 
any  purpose  whatsoever,  during  the  time  he  shall  be 
a  director,  he  shall,  on  the  subject  of  any  such 
contract  in  which  he  may  be  so  concerned  or  in- 
terested, be  precluded  from  voting  or  otherwise  acting 
as  a  director ;  and  that  if  any  contract  or  dealing 
(except  a  policy  of  assurance,  grant  of  annuity,  or  con- 
tract for  the  purchase  of  an  article  or  of  service,  which 
is  respectively  the  subject  of  the  proper  business  of 
the  company,  such  contract  being  made  upon  such 
or  the  like  terms  as  any  like  contract  with  any 
other  customers  or  purchasers)  shall  be  entered 
into  in  which  any  director  shall  be  interested,  then 
the  terms  of  such  contract  or  dealing  shall  be 
submitted  to  the  next  general  or  special  meeting  of  the 
shareholders  to  be  summoned  for  that  purpose;  and 
that  no  such  contract  or  dealing  shall  have  force 
untilapproved  and  confirmed  by  the  majority  of  votes 
of  the  shareholders  present  at  such  meeting."  Hie 
directors  of  a  registered  joint  stock  company  passed 
a  resolution  that  each  of  the  directors  should  advance' 
£300  for  the  purposes  of  the  company.  This  was 
accordingly  done,  and  promissory  notes  signed  by 
two  directors  were  issued  to  secure  the  repayment 
of  the  loans  with  interest  at  £b  per  cent.  At  the 
ntfxt  general  meeting  a  report  from  die  secretary 
was  laid  before  the  shareholders  statins  the 
transact  on,  and  the  meeting  was  adjourned  without 
coming  to  a  resolution.  At  the  adjourned  meeting 
the  auditor's  report,  which  contained  an  entry  of  the 
sums  lent,  and  the  secretary's  report,  were  adopted 
and  ordered  to  be  printed.  The  company  was 
afterwards  wound-up  under  the  act  Held,  assuming 
this  transaction  to  be  a  contract  under  the  29th 
section  of  the  Joint  Stock  Companies'  Registration 
Act,  that  the  adoption  of  the  report  was  sufficient 
confirmation  under  that  section,  and  that  the 
directors  might  prove  against  the  company  on  the 
promissory  notes  with  interest  at  £5  per  cent.  The 
above  mentioned  section  does  not  require  the  next 
general  meeting  to  be  specially  summoned  for  the 
purpose  of  conjfirming  such  a  contract.  Re  The 
Universal    Salvage     Company,   Exparte    Murray's 


Executors,  24  Law  Journ.  Chanc.  25 ;  Week.  Rep. 
1854-5,  p.  35. 

PUBLIC  COMPANY.— Lands  Clauses  and  Rail- 
way Clauses  Consolidation  Acts— Easement— Notice  to 
take  rightof  way.— The  Lands'  Clauses  Consolidation 
Act  authorises  companies  to  take  lands  required  for 
the  purpose  of  the  undertaking.  In  the  interpreta- 
tion clause  of  the  act,  "land"  is  stated  to  mean 
"  messuages,  lands,  or  hereditaments  of  any  tenure.'9 
The  Lord  Chancellor  has  decided  that  a  right  of  way 
is  not  a  hereditament  within  the  meaning  of  the  act ; 
also,  that  a  right  of  way  may  be  considered  as  a 
right  upon,  in,  and  connected  with,  a  particular 
property ;  but  no  right  of  way,  or  any  number  of 
rights  of  way,  can  form  a  part  of  that  particular 
property.  Also  that  a  notice  to  take  an  easement 
is  not  warranted  by  the  above  act  A  notice  was 
served  by  a  railway  company  of  their  intention  to 
throw  an  arch  over  part  of  the  plaintiff's  land, 
whereon  he  had  erected  a  manufactory,  whereupon 
the  plaintiff  gave  the  company  a  counter-notice 
requiring  them  to  take  the  whole  of  his  manufactory 
under  the  62nd  section  of  the  Lands'  Clauses  Con- 
solidation Act  The  Lord  Chancellor  held  that  such 
original  notice  and  the  counter-notice  were  to  be. 
considered,  with  a  view  to  the  exercise  of  the 
compulsory  powers  of  the  above  act  as  one  amal- 
gamated notice.  The  case  of  Reg.  v.  Birmingham 
and  Oxford  Railway  Co.  (15  Qu.  Ben.  Rep.  634) 
establishes  that  after  a  notice  has  been  duly  given 
by  a  company  of  their  intention  to  take  lands,  if  it 
is  a  good  notice,' it  is  competent  immediately  to  the 
party  to  whom  the  notice  is  given  to  apply  to  the 
Court  of  Queen's  Bench  for  a  mandamus  compelling 
the  company  immediately  to  proceed.  The  Lord 
Chancellor  has  recognized  the  authority  of  this  case, 
and  held  that  a  party  so  served  has  no  locus  to 
complain  of  the  company's  delay  subsequently  to 
serving  such  a  notice.  Pinchin  v.  BlackwaU  Rail 
Co,,  Week.  Rep.  1854-5,  p.  125 ;  24  Law  Tim. 
Rep.  196. 

PUBLIC  COMPANY.— Winding-up  acts— Pro- 
ceedings  in  chambers.— By  the  15  &  16  Vic  c.  80 
(Masters  in  Chancery  Abolition  Act),  s.  10,  future 
references  to  the  masters  are  prohibited,  "  except 
in  matters  arising  under  the  Joint  Stock  Companies' 
Winding-up  Acts,  1848  and  1849."  The  M.  K.  has 
decided  that  a  company  may  be  wound-up  in  cham- 
bers under  the  acts  of  1848  and  1849,  instead  of  by 
the  master.  Re  Newcastle  and  the  Union  Bank,  17 
Beav.  470. 

PUBLIC  COMPANY.— Advances  by  directors 
for  purposes  of  mines  beyond  the  capital  prescribed— 
Trustees  and  cestuis  que  trust. — Indemnity.— In  the 
case  of  Balsh  v.  Hyham  (2  P.  Will.  458)  the  Lotd 
Chancellor  said,  "It  is  a  rule  that  the  cestui  que 
trust  ought  to  save  the  trustee  harmless  as  to  all 
damages  relating  to  the  trust,  and  within  the  reason 
of  that  rule  where  the  plaintiff,  the  trustee,  has 
honestly  and  fairly,  without  any  possibility  of  being 
a  gainer,  laid  down  money  by  which  the  de- 
fendant, the  cestui  que  trust,  is  discharged  from 
being  liable  for  the  whole  money  lent,  or  from  a 
plain  and  great  hazard  of  being  so,  the  plaintiff 
ought  to  be  repaid."  This  case  is  a  full  authority 
for  the  position  that  a  trustee  is  entitled  to  resort 
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to  his  cestui  que  trust  personally  for  an  indemnity 
in  respect  of  moneys  applied  by  him  in  the  due 
execution  of  his  trust.    This  doctrine  has,  in  the 
following  case,  been  applied  to  directors  of  a  public 
company;   for  though  the    directors  undoubtedly 
stand  in  the  position  of  agents,  and  cannot  bind 
their  company  beyond  the  Emits  of  their  authority, 
they  also  stand  in  some  degree  in  the  position  of 
trustees,  and  as  such  are  entitled  to  be  indemnified 
for  expenses  incurred  by  them  within  the  limits  of 
their  trust    If,  therefore,  it  appears  that  moneys 
advanced  by  the  directors  of  a  company  have  been 
duly  applied  for  the  purposes  of  the  trust  reposed 
in  them,  it  makes  no  difference  whether  the  moneys 
were  originally  advanced,  or   were,  in   the   first 
instance,  borrowed  and  afterwards  repaid  by  them. 
They  may  even  be  entitled  to  be  repaid  by  their 
company  the  moneys  which  they  have  advanced, 
although  the  persons  from  whom  they  have  borrowed 
for  the  purpose  of  making  the  advance  may  not  be 
entitled  to  recover  against  the  company.    Accord- 
ingly where  it  appeared  that  directors  had  advanced 
money,  which  they  had  borrowed  and  for  which 
thev  were  personally  liable,  beyond  the  amount 
authorised  by  the  deed  of  settlement  of  an  incor- 
porated company,  and  upon  the  evidence  it  was 
clear  that  they  had  acted  bond  fide,  and  that  the 
money  had  been  expended  for  the  purposes  of  the 
company,  and  to  as  to  enable  them  to  discharge 
their  duly  as  trustees  towards  their  cestui*  que  trust, 
the  shareholders,  it  was  held  by  the  Lords  Justices, 
upon  appeal,  affirming  the  certificate  of  the  master 
charged  with  the  winding-up  of  the  affairs  of  the 
company,  and  the  decision  of  one  of  the  vice-chan- 
cellors refusing  to  disturb  that  certificate,  that  the 
directors  ought  to  be  allowed  their  payments  as  an 
indemnity  in  the  same  manner  as  other  trustees. 
Re  German  Mining  Co.,  24  Law  Journ.  Chanc.  41 ; 
S.  C.  4  De  Gex,  Macn.  and  Gord.  19. 

SEA  SHORE.— Eight  of  crown— Medium  high  tide 
between  springs  and  neaps. — The  rule  of  the  civil  law 
as  to  the  extent  of  the  right  to  the  sea-shore,  or 
littus  maris,  was  thus  expressed:  "Est  autemUttus 
maris,  quatenus  hybernus  fiuctus  maximus  excurrit." 
This,  however,  is  not  the  rule  with  us,  for  according 
to  the  common  law  of  England,  and  in  the  absence  of 
usage  to  the  contrary,  the  right  of  the  crown  to  the 
J*  sea  shore  "  is  not  of  that  large  extent  which  would 
include  the  land  seawards  from  high-water  mark  of 
spring  tides,  but  is  limited  by  the  line  of  the  medium 
high  tide  between  the  springs  and  the  neaps ;  and 
the  reason  of  this  is,  in  Lord  Hale's  language  (De 
Jure  Maris,  26\  that  the  crown's  right  is  limited  to 
land  which  is  for  the  most  part  not  dry  or  manori- 
able.  The  Attorney- General  v.  Chambers,  4  De  Gex, 
Macn.  and  Gord.  206. 

SET-OFF.— Mutual  debts— Deceased  debtor's  ad- 
ministrators.— The  principle  of  set-off  is  clearly  ex- 
plained in  Shipman  v.  Thompson  (Willes,  108).  If 
there  be  a  debt  due  to  the  intestate  at  the  time  of  his 
death— that  is,  a  debt  which  the  adminstrator  can 
onl}  recover  by  suing  in  his  character  of  administra- 
trator,  in  that  case  the  debtor  can  set-off  any  debt 
due  to  him  from  the  intestate ;  but  if  the  cause  of 
action  accrued  after  the  death  of  the  intestate,  the 
administrator  may  sue  either  in  his  character  of  ad- 


ministrator, or  in  his  individual  character.  This 
principle  is  clearly  laid  down  in  Shipman  v.  Thomp- 
son, by  Mr.  Justice  Fortescue,  that  where  the  thing 
sued  for  is  assets  in  the  hands  of  the  executor  or 
administrator  before  the  recovery,  or  where  the  cause 
of  action  arose  in  the-  executor's  own  time,  and  never 
did  arise  in  the  testator's,  then  the  executor  may 
bring  the  action  in  his  own  name,  or  in  that  of  the 
testator ;  but  in  the  other  case  he  could  not  And 
that  case  also  establishes  that,  if  the  administrator 
brings  the  action  in  his  owm  name,  which  is  the 
proper  name  to  bring  it  in,  no  set-off  can  be  pleaded. 
If  he  bring  the  action  in  the  name  of  the  deceased,  a 
set-off  arises  merely  from  this,  that  the  executor  has, 
by  the  improvident  form  in  which  he  has  brought  his 
action,  admitted  that  the  right  of  action  accrued  in 
die  life-time  of  the  testator ;  and  if  it  did  a  right  of 
set-off  arises ;  whereas,  if  it  accrued  subsequently  to 
the  death  of  the  intestate,  then  no  set-off  arises.  In 
accordance  with  these  doctrines,  the  Master  of  the 
Rolls  has  decided  that  a  creditor  cannot  set-off  a 
debt  due  to  him  from  a  deceased  intestate  against  the 
amount  of  the  valuation  of  certain  stock  on  the 
intestate's  farm,  which  by  agreement  he  had 
taken  from  his  administrators — or  the  amount  of 
certain  articles  which  he  purchased  at  an  auction  of 
the  intestate's  furniture  after  the  latter's  decease. 
Lambarde  v.  Older,  17  Beav.  642. 

SETTLEMENT.— Direction  to  settle— Frame  oj 
settlement — Trust  for  separate  use  of  feme  covert — 
Power  of  anticipation — For  benefitof children — Cross 
limitations  —  Usual  powers.  —  Where  a  testator 
directs  a  settlement  to  be  made  of  property  on  a 
married  woman  for  life  for  her  separate  use:  Held, 
the  trust  is  to  be  framed  u  without  power  of  antici- 
pation." Where  property  is  directed  to  be  settled 
on  children  after  the  death  of  the  parent  eaually,  so 
that  the  issue  of  any  child  dying  in  the  life-time  of 
the  parent  may  take  his  or  her  deceased  parent's 
share ;  and  in  default  of  such  children  over :  Held, 
that  such  children  or  issue  must  survive  the  parent, 
and  that  there  must  be  cross  limitations  over,  in  the 
event  of  any  child  dying  in  the  life-time  of  the 
parent  leaving  no  issue  who  shall  survive  the  parent, 
in  favour  of  the  other  children  or  issue  of  deceased 
children  surviving  the  parent.  Where  the  will  con- 
tains no  direction  as  to  the  powers  to  be  inserted  in 
the  settlement:  Held,  that  powers  of  leasing  sale 
and  exchange,  and  provisions  for  maintenance  and 
advancement,  and  for  the  appointment  of  new 
trustees,  are  to  be  inserted  as  usual  and  necessary 
powers.     Turner  v.  Sargent,  17  Beav.  '515. 

SOLICITOR.— Taxation  of  bill  after  vayment— 
Special  circumstances  —  Over-charges  —  Pressure  — 
Mortgage  paid  off. — Special  circumstances  are  always 
necessary  in  order  to  round  an  order  for  the  taxation 
of  a  solicitor's  bill  after  payment  thereof,  and  it  has 
been  held  that  whatever  other  special  circumstances 
may  be  required  to  ground  the  order  for  taxation 
after  payment,  there  must  at  least  be  proof  that  there 
are  over-charges  in  the  bill.  An  item  in  the  bill  ob- 
jected to,  not  because  the  business  charged,  for  was 
not  done,  or  because  the  charge  is  excessive,  but 
because  the  liability  to  pay  it  is  disputed,  is  not  such 
an  over-charge  as  to  be  a  sufficient  ground  for  tax- 
ing a  solicitor's  paid  bill.    Solicitors  for  mortgagees 
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delivered  their  bill  of  costs  to  the  mortgagor,  who 
was  about  to  pay  off  the  mortgage,  the  costs  amount- 
ing to  £18.  An  appointment  was  made  for  the  com- 
pletion on  the  next  day  bnt  one,  on  which  day  *he 
mortgage  money  and  interest,  and  £10,  part  of  the 
costs,  were  paid ;  bnt  the  solicitors  refused  to  give 
np  the  deeds  until  the  remaining  £8  was  paid, 
Subsequently  the  £8  was  paid,  and  the  deeds  were 
delivered  up  to  the  mortgagor.  The  mortgagor 
alleging  pressure  and  over-charge,  petitioned  for 
taxation  under  the  Attornies  and  Solicitors'  Act, 
6  &  7  Vic  c.  73;  but  the  petition  was  dismissed 
with  costs.  Exports  Barton,  4  De  Gex,  Macn.  and 
Gord.  108. 

SPECIFIC  PERFORMANCE.— Independent  co- 
venants— Maxim  that  he  who  seeks  equity  must  do 
equity.— A  covenant  by  A.  to  do,  or  to  abstain  from 
doing,  a  certain  act,  in  consideration  of  some  prior 
act  to  be  done  by  B.,  is  termed  a  dependent  or 
precedent  covenant ;  and  B.  cannot  sue  A.  on  such 
covenant  without  showing  that  he  has  performed 
his  own  covenant  Where  the  covenant  is  by 
each  to  perform  some  act  at  the  same  time,  it  is  said 
to  be  a  concurrent  covenant^  and  neither  party  can 
sue  the  other  without  showing  performance  (or  its 
equivalent)  on  his  own  part.  Where  there  are 
mutual  covenants  or  stipulations  and  the  mere 
covenant  or  promise  and  not  the  performance  there- 
of is  the  consideration  of  the  engagement,  either 
party  may  sue  without  averring  performance  of  Jus 
part  of  the  engagement  (see  per  Lawrence,  J.,  in 
GUxebrookv. Woodrow,  8  Term  Rep.  373;  Martin- 
dale  v.  Fisher,  1  Wilson,  88 ;  Selw.  N.  P.  pp.  112— 
120,  11th  edit).  These  rules  are  not  confined  to 
courts  of  law,  out  are  applied  in  courts  of  equity 
and  even  in  cases  of  specific  performance,  in  which 
eaufty  always  considers  itself  at  liberty  to  exercise  a 
discretion.  A  deed,  which  purported  to  assign  some 
shares  in  a  foreign  trading  company,  contained 
covenants  by  the  assignor  for  further  assurance  of 
the  shares,  and  by  the  assignee  for  the  indemnity 
of  the  assignor  against  certain  partnership  liabilities. 
It  was  subsequently  found  that  the  transfer  of  the 
share*  could  not  be  completed  without  a  further  act 
of  the  assignor.  To  a  suit  of  the  assignee  for  specific 
performance  of  the  covenant  for  further  assurance, 
the  assignor  alleged,  in  defence,  that  the  plaintiff 
•had  failed  to  inoemnify  him  against  some  of  the 
partnership  liabilities.  Held,  that  the  covenants 
were  independent,  and  the  breach  of  one  was  no 
bar  to  the  specific  performance  of  the  other.  The 
rule,  that  he  who  seeks  equity  must  do  equity,  only 
applies  where  the  inequitable  conduct  of  the  plaintiff 
respects  the  same  subject  matter  as  the  relief  sought 
Gibson  v.  Goldsmid,  24  Law  Tim.  Rep.  176. 

SURETY.— Right  to  he  indemnified  by  principal— 
Signing  composition  deed  in  respect  of  another  claim. — 
A  necessary  consequence  of  a  reservation  in  a  com- 
position deed  of  a  creditor's  remedies  against  a  surety 
m  the  continuance  of  the  surety's  right  to  be  indemni- 
fied by  the  principal  debtor,  and  the  right  will  not 
be  held  to  be  abandoned,  unless  a  contract  to 
abandon  it  be  proved.  Therefore,  where  one  of  the 
creditors  who  acceded  to  a  composition  deed  was 
also  a  residuary  legatee  of  a  surety  for'  the  com- 
pounding debtors  to  another  creditor,  and  one  of  the 


compounding  debtors  happened  to  be  the  surety's 
executor,  it  was  held  that  the  residuary  legatee's 
accession  must  be  taken  to  have  been  in  respect  of 
his  direct  debt  only,  and  did  not  preclude  him  from 
inwajing  on  the  surety's  estate  being  indemnified  by 
the  debtors.  Close  v.  Close,  4  De  Gex,  Macn.  and 
Gord.  176. 

TRUSTEES.— Committing  breach  of  trust  by  mis- 
application  of  funds' — Consent  of  cestui  que  trust- 
Where  cestui  que  trust  a  married  woman,  having  sepa- 
rate estate,  with  power  to  appoint — Non-liability  of 
trustees. — Where  trustees  deal  with  the  trust  pro- 
perty in  a  manner  not  justified  by  the  instrument 
creating  the  trust,  yet  if  this  has  been  done  with  the 
concurrence  of  the  persons  beneficially  interested, 
and  capable  of  consenting,  thev  will  not  be  charged 
for  sucn  breach  of  trust  at  the  instance  of  such  bene- 
ficiaries. Infants  and  married  women  have,  as  inci- 
dent to  their  position,  certain  disabilities,  but  those 
disabilities  have  never  been  held  to  protect  them 
from  the  consequences  of  misconduct  or  fraud  on 
their  part  inducing  the  trustees  to  act  in  such  a 
manner  as  thev  would  not  otherwise  have  done. 
This  doctrine  nas  been  applied  to  the  case  of  a 
married  woman  having  separate  estate  for  her  abso- 
lute benefit,  with  a  power  to  appoint  as  she  pleased, 
and  she  induced  the  trustees  to  commit  a  breach  of 
trust,  and  subsequently  made  an  appointment  under 
her  power,  with  the  clear  view  to  make  the  trustees 
liable  to  the  appointee  for  the  very  acts  she  had  led 
them  to  commit  Husband  and  wife,  in  1840.  con- 
veyed real  estate,  to  which  the  wife  was  entitled  in 
fee  expectant  on  the  death  of  A.  B.,  to  trustees,  in 
trust  for  sale,  to  invest  the  monies  arising  .therefrom 
in  the  stocks  or  funds,  or  upon  real  security,  and  to 
pay  the  dividends,  &c.,  to  such  person  or  persons, 
«c,  as  the  wife  should  direct  or  appoint ;  and,  in 
default  thereof,  to  pay  the  same  to  the  wife  for  life, 
for  her  sole  use  and  benefit ;  and,  after  her  death,  to 
her  next  of  km.  The  trustees  sold  the  property, 
and  invested  the  proceeds,  with  the  concurrence  of 
the  wife,  upon  securities  not  mentioned  in  the  set- 
tlement The  trust  fund  having  been  lost,  the  wife, 
as  if  the  fund  was  in  existence,  exercised  her  power 
of  appointment  in  favour  of  her  infant  children,  who 
shortly  afterwards,  by  their  next  friend*  instituted  a 
suit  against  their  parents  and  the  representatives  of 
the  trustees  of  the  settlement,  for  the  purpose  of 
making  the  latter  liable  for  the  loss  of  the  trust  fund : 
Held,  that  the  fund  had  been  dealt  with  by  the 
trustees  with  the  knowledge  and  concurrence  of  the 
wife,  who  had  complete  dominion  over  it,  in  a  way 
not  contemplated  by  the  settlement,  and  therefore 
the  bill,  being  a  device  to  make  the  trustees  liable, 
by  means  of  an  execution  of  a  power  of  appointment, 
for  acts  done  by  the  wife,  must  be  dismissed,  but 
without  costs.    Brewer  v.  Swirles,  18  Jur.  1069. 

TRUSTER  ACT.— Infant  heir^- Vesting  order- 
Petition  for  by  purchaser  of  one  of  several  lots— Copy- 
holds—Costs.— tinder  an  order  made  in  a  suit,  pro- 
perty was  sold  in  several  lots  to  different  purchasers. 
The  heir-at-law  being  an  infant,  it  was  neld  that  a 
petition  for  a  vesting  order  might  properly  be  made 
by  each  purchaser ;  and  that  the  costs  of  such  order 
were  payable  by  the  vehdors.  The  consent  of  the 
lord  of  the  manor  need  not  be  given  in  court,  and 
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his,  costs,  were  not  directed  to  be  paid  by  the  vendor. 
Ayles  v.  Cox,  17  Bear.  584. 

TRUSTEES.— Trusteed  Relief   Act— Practice- 
Costs. — As  a  general  rule,  where  trustees  pay  money 
into  court  vexatiously,  it  is  not  a  matter  of  course 
that  they  have  their  costs.    In  Ross's  Trust  (16  Jur. 
654 ;  S.    C.  21   Law  Journ.  Chanc.  784),  V.  C. 
Kindersley  said,  "  The  intention  of  the  Legislature, 
in  passing  the  Trustees'  Relief  Act,  was  to  relieve 
trustees  from  the  position  of  having  in  their  hands 
money  which  they  do  not  know  what  to  do  with :  as, 
for  instance,  where  a  legacy  is  given  to  A.  B.  and 
the  trustees  cannot  find  the  A.  B.  to  whom  it  is 
made  payable,  or  where  trustees  cannot  take  upon 
themselves  the  responsibility  of  distributing  a  fund, 
ox  cannot  take  upon  themselves  to  decide  all  the 
Questions  of  law  raised.    *    *    The  act  being  passed 
for  the  relief  of  trustees,  would  it  not  be  absurd  to 
apply  it  to  cases  where  it  was  not  for  the  relief  of 
trustees?    If  the  trustees  are  informed  that  a  suit  is 
to  be  instituted,  the  effect  of  which  will  be  to  try 
the  question,  and  that  it  will  at  the  same  time  call 
the  trustees  to  account  for  the  sums  received  about 
the  trust,   surely,  under  such  circumstances,  the 
trustee  ought  not  to  avail  himself  of  the  act  to  avoid 
the  responsibility  of  accounting.    A  trustee  abuses 
the  act  of  parliament  if;  in  such  a  case,  he  pays  the 
money  into  court."    A  married  woman  was  entitled 
for  life  to  her  separate  use  to  dividends  of  stock. 
The  stock  was  in  the  names  of  trustees,  and,  she 
being  of  unsound  mind,  savings  were  made,  and  she 
died  without  having  recovered  her  reason.    The 
husband  took  out  administration  and  claimed  the 
savings.    The  trustees  paid  the  money  into  court 
under  the  provisions  10  &  11  Vic,  c.  96,  notwith- 
standing that  they  had  received  notice  from  the 
administrator  that  a  bill  was  intended  to  be  filed: 
Held,  that  as  the  claim  to  the  savings  was  one  of 
representation,  and  there  was   a   possibility   of  a 
question  as  to  their  disposition,  the  trustees  were 
entitled  to  their  costs.    The  Master  of  the  Rolls 
added,  "Had  this  been  a  case  between  trustees  and 
cestuisque  trust,  that  is,  if  it  had  been  a  case  inter 
vivos,  i  should  not  have  listened  for  a  moment  to 
the  claim  of  these  trustees  to  have  their  costs." 
Re  Lane's  Trust,  24  Law  Tim.  Rep.  181. 

TRUSTEES.— Trustee  Act,  1850,  ss.  10  and  84— 
Trustee  out  of  (he  jurisdiction— Vesting  order.— By 
the  Trustee  Act,  1850,  s.  10,  it  is  enacted,  "That 
when  any  person  or  persons  shall  be  seized  or 
possessed  of  any  lands Jomtly  with  a  person  out  of  the 
jurisdiction  of  the  Court  of  Chancery,  or  who 
cannot  be  found,  it  shall  be  lawful  for  the  said  court 
to  make  an  order  vesting  the  lands  in  the  person  or 
persons  so  jointly  seized  or  possessed,  or  in  such 
last  mentioned  person  or  persons,  together  with  any 
other  person  or  persons,  in  such  manner  and  for 
such  estate  as  the  said  court  shall  direct;  and  the 
order  shall  have  the  same  effect  as  if  the  trustee  out 
of  the  jurisdiction,  or  who  cannot  be  found,  had 
duly  executed  a  conveyance  or  assignment  of  the 
lands  in  the  same  manner  for  the  same  estate."  By 
the  34th  section  of  the  same  act,  it  is  enacted  that 
41  It  shall  be  lawful  for  the  said  Court  of  Chancery, 
upon  making  any  order  for  appointing  a  new  trustee 
or  new  trustees,  either  by  the  same  or  by  any  sub- 


sequent order  to  direct  that  any  lands  subject  to  the 
trust  shall  vest  in  the  person  or  persons  who,  upon 
the  appointment,  shall  be  the  trustee  or  trustees  for 
such  estate  as  the  court  shall  direct ;  and  such  order 
shall  have  the  same  effect  as  if  the  person  or  persona 
who,  before  such  order  were  the  trustee  or  trustees 
(if  any)  had  duly  executed  all  proper  conveyances 
and  assignments  of  such  land  for  such  estate." 
Where  there  were  three  trustees,  of  whom  one  was 
dead,  and  another  out  of  the  jurisdiction,  and  new 
trustees  were  appointed  in  the  places  of  the  deceased 
trustee  and  the  trustee  out  of  the  jurisdiction  :  Held 

gver-ruling  re  Plyor,  9  Hare,  220, 'and  re  Watts,  9 
are,106),  that  the  court  had  power  to  make  an 
order  vesting  in  the  continuing  and  the  new  trustees 
such  estate  as  was  previously  vested  in  the  deceased 
trustee,  the  trustee  out  of  the  jurisdiction,  and  the 
continuing  trustee.  Smith  v.  Smith,  24  Law  Tun. 
Rep.  180. 

VOLUNTARY  CONVEYANCES.— For  benefit 
of  creditors— Non-revocabilitu  of  where  communicated 
to  any  of  (he  creditors.  —  On  the  principle  of  the 
distinction  before  explained  (ante,  p.  167  — 170), 
and  upon  the  authority  of  the  cases  of  Garrard 
v.  Lauderdale,  Walwyn  v.  Coutts,  and  Harland 
v.  Binks  (15  Adolphus  and  Ellis,  718)  Mr.  Com- 
missioner Macan  has  held  that  a  deed  of  assign- 
ment in  trust  for  the  benefit  of  creditors,  where 
one  creditor  is  privy  to,  or  informed  of  the  ex- 
ecution of  it,  will  not  be  held  to  be  a  voluntary 
deed,  but  will  create  the  relation  of  trustee  and 
cestuis  que  trust  between  the  creditors  and  the  tuafctee 
under  the  deed.  Re  Fletcher,  24  Law  Tim.  Rep. 
204. 

WILL. — Erasures— Presumed  to  be  made  prior  to 
probate,  when  carried  into  probate — Cooper  v.  Bockett, 
and  Oannr.  Gregory  explained* — A  note  to  the  Jurist 
report  of  Gann  v.  Gregory  affords  an  opportunity  of 
explaining  the  statement,  ante,  p.. 59,  where  the 
Lord  Chancellor  held  (over-ruling  the  decision  of 
V.  C.  Stuart  in  17  Jur.  520)  that  where  a  court  of 
probate  grants  probate  of  a  will  of  personal  estate 
with  erasures,  or  in  facsimile,  the  Court  of  Chancery 
is  bound  to  presume  that  the  alterations  were  made 
prior  to  the  execution  of  the  will.  At  first  sight,  it 
may  seem  that  this  decision  of  the  Lord  Chancellor 
conflicts  with  that  of  the  Privy  Council  in  Cooper  v. 
Bockett  (10  Jur.  981) ;  but  this  in  reality  is  not  so. 
The  Lord  Chancellor's  decision  is  a  consequence 
necessarily  flowing  from  the  decision  of  the  Privy 
Council ;  for  that  supreme  court  of  probate,  by  its 
decision  in  Cooper  v.  Bockett,  settled  this  point,  that 
in  the  absence  of  proof  to  satisfy  the  court  of  probate 
that  erasures  were  made  in  a  will  before  execution, 
probate  must  be  granted  of  the  will  as  it  existed 
previous  to  alterations.  It  follows,  therefore,  that 
where  a  court  of  construction  is  dealing  with  the 
probate  granted  of  a  will  as  it  existed  after  the  alte- 
rations, the  court  of  construction  must  assume  that 
the  court  of  probate  had  evidence  to  satisfy  it  that 
the  alterations  formed  part,  of  the  real  will  of  the 
testator.  Of  course  a  superior  court  of  probate  may, 
on  the  evidence,  come  to  a  different  opinion. 

WILL.— Revocation— Parol  evidence,  if  subsequent 
will  not  found  in  existence— Effect  of  the  words  "last 
twB."—In  all  eases  in  which  Tt  has  been  held  that  a 
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former  will  has  been  revoked  by  the  execution  of  a 
subsequent  will,  and  that  will  was  cancelled,  it  ap- 
peared that  the  contents  of  the  two  were  different ; 
that  the  testator  had  departed  from  the  intention  of 
the  first.  No  authority  lays  down  the  proposition 
that  the  execution  of  a  subsequent  will  (the  contents 
of  which  are  not  known)  destroyed  animo  revocandi 
by  the  testator  revokes  a.  prior  will.  On  the  con- 
trary, in  the  case  where  a4  revocation  has  been  held 
to  be  effective,  there  has  been  proof  of  a  difference  of 
disposition.  To  revoke  an  existing  instrument  bv 
parol  evidence  that  another  will  has  been  exeeuted, 
and  by  such  evidence  alone,  though  the  law  may 
admit  of  that  course  of  proceeding,  is  one  attended 
with  danger,  and  consequently  the  oral  evidence 
produced  must  be  strong  and.  conclusive.  Thus,  in 
a  recent  case,  it  appeared  that  A.  duly  executed  a 
will  in  1825,  leaving  B.  his  sole  executrix,  and  this 
was  the  only  will  found  at  his  death,  in  1853.  G., 
a  party  hostile  to  the  will,  alleged  that  in  1852  A. 
executed  a  subsequent  will,  and  proved  this  by  wit- 
nesses, who  recollected  seeing  the  will,  but  could 
speak  to  none  of  its  contents,  except  that  it  began, 
14  this  is  the  last  will  and  testament  of  me,  A."  This 
will  was  not  found  after  A. 's  death :  Held,  reversing 
the  Judgment  ef  the  Prerogative  Court,  that  the 
onus  lay  on  G.  to  prove  that  the  later  will  expressly 
revoked  the  former,  and  was  of  different  contents ; 
that  the  mere  words,  "  this  is  the  last  will/'  were 
not  of  themselves  sufficient  for  that  purpose,  and 
that  as  the  evidence  failed  to  establish  this,  the 
former  will  remained  valid.  Cutts  v.  Gilbert,  24 
Law  Tim.  Rep.:  193. 

EQUITY    FBACEEOB. 

AFFIDAVIT. — Swearing  in  foreign  country  before 
notary  public— lb  j-  16  Fw.  c.  86,  *.  22.— Notwith- 
standing the  22nd  sec.  of  the  Chancery  Improve- 
ment Act  (the  15  &  16  Vic.  c.  86),  affidavits  may 
still  be  sworn  before  notaries  public  in  foreign 
countries,  their  signatures  being  verified  as  before 
the  act  The  above  22nd  sec.  enacts,  that  all 
pleas,  answers,  disclaimers,  examinations,  affidavits, 
declarations,  affirmations,  and  attestations  of  honour, 
in  causes  or  matters  depending  in  the  High  Court  of 
Chancery ;  and  also  acknowledgments  required  for 
the  purpose  of  enrolling  any  deed  in  the  said  court, 
shall  and  may  be  sworn  and  taken  in  Scotland  or 
Ireland,  or  the  Channel  Islands,  or  in  any  colony, 
island,  plantation,  or  place  under  the  dominion  of 
her  Majesty  in  foreign  parts,  before  any  judge,  court, 
notary  public,  or  person  lawfully  authorised  to  ad- 
minister oaths  in  such  country,  colony,  island,  plan- 
tation, or  place  respectively,  or  before  any  of  her 
Majesty's  consuls  or  vice-consuls 'in  any  foreign 
parts  out  of  her  Majesty's  dominions:  and  the  judges 
and  other  officers  of  the  said  Court  or  Chancery  shall 
take  judicial  notice  of  the  seal  or  signature,  as  the 
ease  may  be,  of  any  such  court,  judge,  notary  pub- 
lic, person,  consul,  vice-consul,  attached,  appended,  or 
subscribed  to  any  such  pleas,  answers,  disclaimers, 
examinations,  affidavits,  affirmations,  attestations  of 
honour,  declarations,  acknowledgments,  or  other 
documents  to  be  used  in  the  said  court."  The  Lords 
Justices  have  decided  that  this  section  was  intended 
to  enlarge  and  not  to  curtail  the  facilities  previously 


existing  for  swearing  affidavits,  and  that,  therefore, 
affidavits  may  still  be  sworn  before  notaries  publicin 
foreign  countries,  their  signatures  being  verified  as 
before  the  act.  Thus,  where  an  affidavit  in  support 
of  a  petition  to  be  presented  to  the  Court  of  Chan- 
cery was  sworn  ana  taken  before  a  notary  public  in 
New-  York,  the  authority  of  such  notary  to  take 
affidavits  on  oath,  and  his  seal  and  signature,  were 
certified  by  her  Majesty's  consul  in  New  York,  but 
the  record  and  writ  clerk  objected  to  file  the  affidavit 
on  the  ground  that  the  Chancery  Practice  Amend- 
ment Act,  15  &  16  Vic.  c.  86,  s.  22,  required  an 
affidavit  made  in  a  foreign  country  to-be  sworn  before 
her  Majesty's  consul  or  vice-consul  there :  Held,  by 
Y.  C.  kindersley,  in  the  first  instance,  that  the  affi- 
davit could  not  be  filed ;  but,  on  being  informed  that 
the  Lords  Justices  had  considered  this  matter,  and 
(for' the  reasons  above  stated)  allowed  the  affidavits 
to  be  filed,  his  Honour  proceeded  to  hear  the  peti- 
tion. Haggett  v.  Ineff,  Week.  Rep.  1854-5,  p.  141 , 
24  Law  Tim.  Rep.  181. 

COPY  BILL.— Service  of  unstamped  com— At- 
tachment set  aside,  terms  of— By  sec.  3  of  the  15  & 
16  Vico.  86,  a  defendant  to  a  bill  is  to  be  served  with 
a  printed  copy  of  the  bill  in  lieu  of  the  writ  of  subpoena 
which  was  formerly  issued  to  compel  his  appearance, 
"  such  printed  bill  of  complaint  so  to  be  served 
being  previously  stamped  with  a  proper  stamp  by 
one  or  the  clerks  of  records  and  writs,  indicating 
the  filing  of  such  bill  of  complaint,  and  the  date  of 
the  filing  thereof."  The  effect  of  the  omission  to 
stamp  the  copy  served  will  be  seen  from  the  follow- 
ing case : — A  plaintiff  served  an  unstamped  copy  of 
his  bill  upon  the  defendant,  and  the  latter,  not  having 
entered  his  appearance,  the  plaintiff  issued  an  attach- 
ment against  him,  whereupon  he  was  arrested,  and 
gave  the  usual  bail  bond  to  the  sheriff;  On  a  motion 
by  the  defendant  to  discharge  the  order  for  the  at- 
tachment for  irregularity,  the  Vice-Chancellor  made 
an  order  that  the  defendant  might  have  the  order 
discharged  with  costs,  and  an  inquiry  at  chambers  as 
to  compensation,  if  he  would  enter  an  appearance,  or 
if  not,  that  the  order  for  the  attachment  should  be 
simply  discharged  with  costs.  Hutton  v.  Smith,  24 
Law  Tim.  Rep.  208. 

DISCLAIMER.-— JWwtwwi^  UU  against  disclaim- 
ing defendant— Costs.— Where  a  defendant  put  in 
his  answer  to  a  bill,  disclaiming  all  interest  in  the 
suit,  and  the  plaintiff  moved  exparte  to  dismiss  the 
bill  against  such  defendant,  and  offered  to  pay  costs, 
without  prejudice  to  the  question  by  whom  they  were 
ultimately  to  be  |paid :  Held  that  the  bill  might  be 
so  dismissed.  Styles  v.  Shipton,  24  Law  Tim.  Rep. 
207. 

DISMISSAL  OF  BILL.— [ante  p.  91].— Motion 
to  dismiss  a  bill— 16  «•  16  Vic.  c.  86  s.  38— Or- 
derf  of  &ih  May,  1845,  Order  16,  Reg.  45— Orders 
of  7&  Aug.  1852,  Orders,  82-35.— Under  the 
old  practice,  the  45th  rule  of  the  16th  order  of 
the  orders  of  1845,  prescribes  that  within  four 
weeks  after  publication  has  passed,  the  plaintiff 
is  to  set  down  his  cause,  and  obtain  and  serve  a 
subpoena  to  hear  judgment ;  otherwise  any  defendant 
may  move  to  dismiss  the  bill  for  want  of  prosecution. 
Applying  that  rule  to  the  new  practice,  it  in  effect 
directs,  that  within  four  weeks  after  the  final  closing 
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altogether  of  the  evidence — that  is,  after  the  exami- 
nation, cross-examination,  and  re-examination  of  the 
witnesses — the  plaintiff  shall  bring  his  cause  to  a 
hearing,  or  the  bill  may  be  dismissed.  Where  a  de- 
fendant moved  to  dismiss  a  bill  for  want  of  prosecu- 
tion, within  four  weeks  from  the  month  after 
enlarged  time  for  taking  evidence  in  the  cause: 
Held,  that  such  motion  was  premature,  and  must  be 
dismissed  with  costs;  for  the  defendant  is  not  at 
liberty  to  move  to  dismiss  the  plaintiff's  bill  for  want 
of  prosecution,  until  the  expiration  of  four  weeks  from 
the  time  within  which  the  evidence  is  closed;  but, 
nevertheless,  the  plaintiff  must,  by  the  orders  of 
1845,  set  down  his  cause  for  hearing  within  four 
weeks  after  the  closing  of  the  evidence.  Jenkyn  v. 
Vaughan,  24  Law  Tim.  Rep.  207. 

FEME  COVERT.—  Next  friend  not  of  «i&- 
stance. — A  copying  clerk  to  a  solicitor,  at  a  salary 
of  £1  a  week,  and  living  in  lodging?,  continued  on 
the  record  as  next  friend ,  to  a  married  woman ;  the 
defendant,  who  sought  to  remove  him  on  the  ground 
of  his  inability  to  answer  the  costs  of  the  suit,  having 
taken  no  steps  for  more  than  six  months  after  he 
became  acquainted  with  his  position,  and  it  appearing 
that  the  costs  ordered  to  be  paid  by  such  next  friend 
had  been  paid,  though  not  without  delay.  Crace  v. 
Grace,  Week.  Rep.  1864-5,  p.  146. 

JUDGE'S  CLERK'S  CERTIFICATE.— Evidence 
impugning  finding  on  further  directions. — The  court 
will  not  admit  an  affidavit,  on  the  hearing  on  further 
directions,  contradicting  the  finding  of  the  chief 
clerk  by  his  certificate,  where  no  evidence  impeach- 
ing the  matters  was  produced  before  the  clerk. 
Fleming  v.  East,  18  Jur.  1112. 

LIEN  UPON  DEEDS  IN  COURT.— Deeds  or- 
dered into  court  for  inspection — Lien  on — Right  to  have 
deeds  out — Infants  suit,  next  friend's  rights. — A  de- 
fendant in  a  suit  having  in  his  possession  books, 
paper?,  and  writings  relating  to  the  matters  in  ques- 
tion, may  be  ordered  to  leave  these  documents,  for 
the  purposes  of  discovery,  in  the  hands  of  the  judge's 
chief  clerk,  with  liberty  to  the  plaintiff  to  inspect  and 
take  copies.  When  such  purposes  have  been  satis- 
fied, the  party  who  left  the  documents  has  a  right  to 
have  them  back,  subject  to  this,  that  if  it  be  neces- 
sary to  provide  for  their  custody,  the  court  will  take 
care  that  that  shall  be  done.  But  they  cannot  be 
used  for  any  other  purpose,  until  there  has  been  a 
decision  in  the  cause  as  to  whom  they  belong.  There- 
fore, where  a  suit  was  instituted  by  a  next  friend  on 
behalf  of  an  infant,  and  in  the  course  of  it  deeds  were 
deposited  in  court  by  the  defendant  for  inspection,  it 
was  held,  the  plaintiff  (the  infant),  on  coming  of  age, 
having  disavowed  the  suit,  that  the  deeds  must  be 
delivered  out  to  the  defendant,  and  that  the  next 
friend  had  no  lien  on  them  for  his  costs,  though  the 
defendant  admitted  that  the  deeds  really  belonged  to 
the  plaintiff,  but  the  point  was  not  determined  m  the 
suit.     Dunn  v.  Dunn,  18  Jur.  1068. 

ORDER  FOR  SALE.— Conveyancing  counsel- 
Abstract — 15  fr  16  Vic.  c.  86 — Offer  by  private  con- 
tract.— By  sec.  56  of  the  15  &  16  Vic.  c.  86  (the  Im- 
provement of  the.  Jurisdiction  of  Equity  Act),  before 
any  estate  or  interest  shall  be  put  up  for  sale  under 
a  decree  or  order  of  the  Court  of  Chancery,  an 
abstract  of  the  title  thereto  shall,  with  the  approba- 


tion of  the  court,  be  laid  before  some  conveyancing 
counsel  to  be  approved  by  the  court,  for  the  opinion 
of  such  counsel  thereon,  to  the  intent  that  the  said 
court  may  be  the  better  enabled  to  give  such  direc- 
tions as  may  be  necessary  respecting  the  conditions 
of  sale  of  such  estate  or  interest,  and  other  matters 
connected  with  the  sale  thereof;  and  when  an  estate 
or  interest  shall  be  so  put  up  for  sale,  a  time  for  the 
delivery  of  the  abstract  of  title  thereto  to  the  pur- 
chaser or  his  solicitor  shall  be  specified  in  the  said 
conditions  of  sale.  It  has  been  decided  that  where  a 
sale  is  ordered  by  the  court,  and  before  the  property 
is  sold  an  offer  is  made  by  private  contract,  the  court 
has  a  discretion  under  the  above  provision  of  the 
statute  to  dispense  with  the  rule  that  an  abstract  of 
title,  shall  be  laid  before  the  conveyancing  counsel. 
Gibson  v.  Woollard,  24  Law  Journ.  Chanc  66. 

PARTIES  TO  SUIT.— Substituting  name  of  com- 
mittee of  lunatic  defendant. — In  the  case  of  Lyon  y. 
Mercer  (1  Sim.  and  Stu.  856),  after  a  decree  in  a 
suit  in  which  a  lunatic  and  his  committee  were  de- 
fendants, the  committee  died,  and  a  new  one  was  ap- 
pointed. It  was.  ordered,  upon  motion,  that  a  new 
committee  should  be  named,  as  such,  in  all  future 
proceedings  in  the  cause.  This  decision  has  been 
followed  lately  by  V.  C.  Kinderslev,  who  made  an 
order,  after  decree,  for  the  substitution  of  the  name 
of  the  committee  of  a  lunatic  defendant  in  a  suit. 
Bryan  v.  Tungg,  3  Eq.  Rep.  62. 

PAUPER. — Administratrix  suing  as  such. — In  the 
case  of  Rogers  v.  Hooper  (22  Law  Tim.  Rep.  278), 
V.  C.  Kindersley  held  that  if  a  person  is  suingtm  a 
representative  character,  and  wishes  to  do  so  in 
formd  pauperis,  he  must  apply  to  the  court  for  a 
special  order  to  enable  him  to  do  so :  the  common 
order  will  be  discharged  as  erroneous.  His  Honour 
also  held,  that  the  fact  of  the  plaintiff  being  also  be- 
neficially interested  did  not  prevent  his  being 
entitled  to  J  such  a  special  order.  This  decision  has 
been  followed  in  the  following  case,  in  which  an  ad- 
ministratrix having  a  beneficial  interest  in  the 
subject  matter  of  a  suit,  was  admitted  by  V.  C. 
Wood  to  sue  in  formd  pauperis  in  equity.  Parkinson 
v.  Chambers,  24  Law  Journ.  Chanc.  47 ;  Week. 
Rep.  1854-5,  p.  84. 

PRO  COtfTESSO  [ante,  p.  US'].— Motion  to  take 
bill  pro  confesso,  under  order  79  of  May,  1845 — 
Notice  of —The  79th  of  the  orders  of  May,  1845, 
provides  that,  "  in  cases  where  any  defendant  who, 
under  order  77,  May,  1845  (set  out  ante,  p.  125), 
may  be  deemed  %o  have  absconded  to  avoid,  or  to 
have  refused  to  obey  the  process  of  the  court,  has 
had  an  appearance  entered  for  him  under  orders  29, 
81,  or  38,  and  has  not  afterwards  appeared  in  person 
or  by  his  own  solicitor,  the  plaintiff  may  cause  to  be 
inserted  in  the  London  Gazette  a  notice  that,  on  a 
day  in  such  notice  named  (being  not  less  than  four 
weeks  after  the  first  insertion  in  the  London  Gazette), 
the  court  will  be  moved  that  the  bill  may  be  taken 
pro  confesso  against  such  defendant ;  and  the  plain- 
tiff is,  upon  the  hearing  of  such  motion,  to  satisfy  the 
court  -that  such  defendant  ought,  under  the  provi- 
sions of  order  77  (ante,  p.  125),  to  be  deemed  to 
have  absconded  to  avoid,  or  to  have  refused  to  obey, 
the  process  of  the  court,  and  that  such  notice  of 
motion  has  been  inserted  in  the  London  Gazette  at 
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least  once  in  every  week  from  the  time  of  the  first 
insertion  thereof  up  to  the  time  for  which  such  notice 
is  given;  and  the  court,  being  so  satisfied,  and  the 
answer  not  having  been  filed,  may,  if  it  so  thinks  fit, 
order  the  bill  to  lje  taken  pro  confesso  against  such 
defendant,  either  immediately,  or  at  such  time  or 
upon  such  further  notice  as,  under  the  circumstances 
or  the  case,  the  court  may  think  proper.*1  A  notice 
of  motion  to  take  the  bill  pro  confesso  given  for 
any  day  in  Term,  and  inserted  in  the  London  Gazette 
pursuant  to  the  requisitions  of  the  above  79th  order 
of  May,  1845,  is  a  good  notice,  though  the  day 
named  in  it  is  not  a  day  specially  appointed  for  the 
hearing  of  motions.  Chaffers  v.  Baker,  1  Jur. 
N.  S.  82. 

SOLICITOR.— m  of  costs— Taxation— Jurisdic- 
Hon— Revising  barrister's  court— Amendment  of  biil 
of  costs— Attornies  and  Solicitors9  Act. — By  the  87th 
section  of  the  6  &  7  Vic  c.  78  (the  Attornies  and  So- 
licitors' Act),  it  is  provided  that,  "In  case  the  busi- 
ness contained  in  such  Bill,  or  any  part  thereof  shall 
have  been  transacted  in  the  High  Court  of  Chancery, 
or  in  any  other  Court  of  Equity,  or  in  any  matter  of 
bankruptcy  or  lunacy;  or  in  case  no  part  of  such 
business  shall  have  been  transacted  in  any  Court  of 
Law  or  Equity,  for  the  Lord  High  Chancellor,  or 
the  Master  of  the  Bolls;  and  in  case  any  part  of  such 
business  shall  have  been  transacted  in  any  other 
court,  for  the  Court  of  Queen's  Bench,  Common 
Pleas,  &c,  and  they  are  hereby  required  to  refer 
such  bill  to  be  taxed  by  the  proper  officer."  A 
Court  for  the  Registration  of  Voters  under  the  6  &  7 
Vic.  c  18,  is  not  a  u  court"  within  the  meaning  of 
the  6  &  7  Vie.  c.  78,  s.  87,  and  therefore  the  juris- 
diction of  the  Court  of  Chancery  to  tax  a  solicitor's 
bQl  of  costs  for  electioneering  business  is  not  ousted 
if  the  bill  contains  an  item  for  business  done  in  such 
a  court.  A  bill  of  costs  having  been  made  out  by  a 
solicitor,  in  the  expectation  that  it  would  not  be 
taxed,  leave  was  given  to  present  a  petition  to  amend. 
In  re  Andrew,  17  Beav.  510. 

SOLICITOU.— Striking  off  rods— Restoring  after 
lapse  of  time.— A  solicitor,  who  had  been  struck  off 
the  rolls  for  misconduct,  was  restored  after  a  lapse  of 
ten  years,  during  which,  amidst  peat  privation,  and 
suffering,  he  had  maintained  an  irreproachable  cha- 
racter, the  application  being  supported  by  a  me- 
morial, supported  by  a  very  large  number  of  solicitors, 
and  not  opposed  by  the  Law  Institution,  though  op- 
posed by  one  individual  solicitor.    Anon.,  17  Beav. 

SUBSTITUTED  SERVICE.— Leave  to  enter  ap- 
peemnce  for  defendant,  and  for  substituted  service  on 
solicitor  of  future  proceedings.— -Where  a  defendant's 
solicitor  had,  by  order  of  the  court,  been  served,  by 
substitution,  with  a  copy  of  the  plaintiff's  bfll,  the 
defendant  having  absconded,  on  the  plaintiff's  moving 
for  leave  to  enter  an  appearance  for  the  defendant, 
and  to  substitute  service  upon  his  solicitor  for  all 
future  proceedings  in  the  cause ;  it  was  held,  that  an 
appearance  might  be  entered,  but  leave  for  substi- 
tuted service  of  the  future  proceedings  was  refused. 
Steele  v.  Gordon,  24  Law  Tim.  Rep7207 
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ATTORNEY.— Papers  and  documents— Keeping 
and  delivering  up  in  proper  order. — An  attorney  or 
solicitor,  who  on  payment  of  his  bill  delivers  up 
papers  that  have  been  entrusted  to  him,  is  bound  to 
deliver  them  up  in  a  reasonable  state  of  arrange- 
ment, so  that  the  party  to  whom  they  are  delivered 
may  not  be  put  to  unreasonable  trouble  in  sorting 
them.  Semble,  per  Pollock,  C.  B.,  and  Martin,  B., 
that  a  similar  duty  is  imposedon  any  person  who  has 
the  custody  of  the  papers  of  others.  Qwzre,  per 
Parke,  B.,  whether  an  attorney  or  solicitor  is  not 
also  bound  to  keep  in  proper  order  the  papers  of 
other  persons  that  are  m  his  possession.  North' 
Western  Railway  Company  v.  Sharp,  8  Com.  Law 
Rep.  52. 

CIRCUITY  OF  ACTION.— Set-off  of  damages  to 
avoid — When  allowed  or  not. — Where  a  defendant  has 
a  right  of  action  against  the  plaintiff  in  respect  of  the 
same  subject  matter  as  that  on  which  the  latter  is 
suing  him,  he  may,  in  order  to  avoid  circuity  of 
action,  plead  such  right  of  action  as  a  defence  to  the 
plaintiff 's  claim.  The  principle  on  which  this  depends 
is  said,  in  Wahnesley  v.  Cooper  (10  Adol.  and  Ellis, 
221),  to  be  "the  scandal  and  absurdity  of  allowing 
A.  to  recover  against  B.  in  one  action  the  identical 
sum  which  B.  has  a  right  to  recover  in  another 
against  A."  Or,  as  Mr.  Broom  (Maxims,  255,  2nd 
edit.)  neatly  puts  it :  "  To  the  maxim  Nemo  debet  bis 
vexari  pro  und  et  eadem  causd  may  be  referred  the 
rule  which  forbids  circuity  in  legal  proceedings — 
circuUus  est  evitandus;  and  according  to  which  a 
court  of  law  will  endeavour  to  prevent  circuity  and 
multiplicity  of  suits  where  the  circumstances  of  the 
litigant  parties  are  such  that,  on  changing  their 
relative  positions  of  plaintiff  and  defendant,  the  re- 
covery by  each  would  be  equal  in  amount "  (see  Carr 
v.  Stephens,  9  Barn,  and  Cres.  758 ;  per  Parke,  B., 
in  Penny  v.  Lines,  1  Crompt.  M.  and  Rose.  442). 
However,  in  order  to  entitle  the  defendant  to  plead 
in  this  manner,  he  must  show  in  his  plea  that  the 
sum  sought  to  be  recovered  by  the  plaintiff  is  of 
necessity  the  same  which  may  be  recovered  back  from 
the  plaintiff  under  the  same  circumstances ;  it  will 
not  suffice  to  show  that  a  jury  might  probably  give 
him  a  similar  amount,  if  they  are  not  bound  in  every 
possible  circumstance  to  give  the  amount,  for  in  such 
a  case  the  damages  sustained  by  the  defendant  are 
not  necessarily  identical  in  amount  with  the  sum 
claimed  by  the  plaintiff.  Charles  v.  Alton,  18 
Jur.  1105. 

CONTRACT.— Liability  of  administrator  for  work 
done  under  a  contract  with  the  intestate — Revocation  of 
authority  by  death. — It  is  not  an  inflexible  rule  that 
an  authority  coupled  with  an  interest  is  irrevocable 
(see Smart  v.  Saunders,  8  Com.  Ben.  Rep.  880;  S.  C. 
5  Id.  895).  There  is  a  difference  between  a  revoca- 
tion of  authority  operated  by  death  and  a  revocation 
by  the  act  of  one  of  the  parties  to  a  contract.  In 
the  latter  case  the  "reasonable  expenses  incurred 
prior  to  such  revocation  would  have  to  be  paid.  But 
this  is  not  so  in  the  case  of  the  death  of  one  of  the 
parties,  for  the  revocation  being  the  act  of  God,  the 
personal  representative  of  the  deceased  is  not  liable 
even  for  wnat  has  been  expended  or  done  by  the 
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other  party  prior  to  the  death,  because  the  autho- 
rity was  put  an  end  to  without  any  fault  of  the  intes- 
tate (see  Smout  v.  Bbery,  10  Mees.  and  Wels.  1). 
It  has  lately  been  decided  that  an  agreement  between 
A.  and  B,  that  B.  should  use  his  best  endeavours  to 
sell  a  chattel  for  A.,  A.  to  pay  him  £100,  does  not 
confer  upon  B.  an  irrevocable  authority.  Therefore, 
where  a  declaration  stating  such  an  agreement  went 
on  to  aver  the  death  of  the  owner  of  the  chattel,  a 
subsequent  sale  by  the  plaintiff,  and  a  confirmation 
of  t'such  sale"  by  the  defendant  as  administratrix 
of  the  owner:  Held,  on  the  demurrer,  that  the 
declaration  showed  no  good  cause  of  action  against 
the  defendant,  either  in  her  representative  character 
or  personally,  for  the  authority  to  sell  was  revoked 
by  the  intestate's  death,  and  the  confirmation  of  the 
sale,  as  alleged  in  the  declaration,  was  not  a  con- 
firmation of  the  contract  with  the  intestate  so  as  to 
make  the  defendant  liable  to  pay  the  £100.  Semble, 
that  the  defendant,  after  the  confirmation  of  the 
sale,  was  bound  to  remunerate  the  plaintiff  on  a 
quantum  meruit  for  effecting  the  sale.  Qwere, 
whether  the  defendant  would  be  liable  upon  a 
quantum  meruit  for  the  plaintiff'  exertions  up  to  the 
time  of  the  intestate's  death.  Campanari  v.  Wood- 
burn,  24  Law  Joumr  C.  P.  13. 

GUARANTEE.  —  Consideration  appearing.  —It 
was  clearly  settled  by  the  well-known  case  of  Wain 
v.  Walters  (5  East,  10),  that  in  order  to  render  a 
guarantee  under  the  Statute  of  Frauds  valid  it  is 
necessary  that  not  only  the  promise,  but  the  con- 
sideration, should  appear  in  the  agreement.  But 
slight  expressions  from  which  a  consideration  may 
be  implied  will  suffice;  thus,  if  on  the  face  of  the 
instrument  there  appears,  either  expressly  or  by 
necessary  inference,  a  condition  to  be  performed  by 
the  promisee  which  is  a  prejudice  to  him  per  se,  that 
is  enough  to  satisfy  the  statute.  Thus,  where  the 
purchaser  at  an  auction,  being  unable  to  complete, 
and  being  pressed,  his  solicitor  wrote  to  the  vendor's 
solicitor :  "  To  save  the  purchaser  from  the  danger 
of  the  entire  destruction  of  his  credit,  there  appears 
no  alternative  but  for  me  to  undertake  to  settle  the 
purchase.  After  very  long  consideration,  I  very 
reluctantly  undertake  to  settle  it  in  two  months,  if 
that  will  be  satisfactory  to  your  clients."  A  letter 
was  written  in  reply  accepting  this  offer :  Held,  that 
upon  the  face  of  the  letter  there  was  a  sufficient 
statement  of  the  consideration,  the  offer  being  con- 
ditional, and  the  acceptance  of  it  tying  up  the  plain- 
tiff's hands  for  the  extended  period  of  two  months. 
Powers  v.  Fowler,  24  Law  Tim.  Rep.  213. 

GUARANTEE.— Non-disclosure  of  facts— Fraud 
— Owen  v.  Homan. — That  the  mere  relationship  of 
creditor  and  surety  requires  in  all  cases  a  full  disclo- 
sure of  all  material  circumstances  was  distinctly 
denied  by  the  House  of  Lords,  in  Hamilton  v.  Wat- 
son (12  Clk,  and  Fin.  109).  The  doctrine  of  Owen 
v.  Homan  (3  Macn.  and  Gord.  378 ;  15  Jur.  389 ; 
17  Jur.  861),  that  with  respect  to  the  circumstances 
to  be  disclosed,  the  principles  which  govern  as- 
surances (viz.  that  all  material  circumstances  known 
to  the  insured  must  be  disclosed,  though  their  con- 
cealment would  not  amount  to  a.  fraud)^  are  appli- 
cable to  guarantees  was  denied  to  be  law  by  the 
Court  of  Exchequer  in  the  following  case ;  where  it 


was  held,  that  in  the  case  of  a  guarantee,  the  party 
guaranteed  is  not  under  an  obligation  to  disclose  to  a 
surety  all  material  circumstances  known  to  him  cal- 
culated to  affect  the  degree  of  responsibility  of  the 
surety ;  and  his  not  having  done  so  will  not  vitiate 
the  guarantee,  unless  there  has  been  actual  fraud. 
North  British  Assurance  Co.  v.  Lloyd,  24  Law  Journ. 
Ex.14;  1  Jur.  N.S.  45. 

IWFA^^.^Nece^mnes—Achnowledgmmt^ofa^U 
whilst  under  age— Statute  of  Limitations. — By  Lord 
Tenterden's  Act,  the  9  Geo.  4,  c.  14,  s.  5,  no  action; 
shall  be  maintained,  whereby  to  charge  any  person 
upon  any  promise  made  after  Ml  age  to  pay  any  debt 
contracted  during  infancy,  or  upon  any  ratification 
after  full  age  of  any  promise  or  simple  contract,  un- 
less such  promise  or  ratification  be  by  some  writing, 
signed  by  the  party  to  be  charged  therewith.  The 
above  statute,  it  will  be  seen,  refers  to  an  acknow- 
ledgement after  attaining  full  age ;  but  then  it  is 
evidently  confined  to  a  transaction  in  respect  of  which ' 
the  infant  could  not  be  sued.  But  if  the  contract  be 
for  necessaries,  the  infant  may  be  sued  before  coming 
of  age.  Accordingly,  it  has  been  decided  that  where 
an  infant  contracts  for  necessaries,  and  whilst  an  in- 
fant makes  a  written  promise  to  pay  within  six  years 
before  the  commencement  of  the  action,  such  a  pro- 
mise is  sufficient  to  take  the  case  out  of  the  Statute 
of  Limitations,  the  infant  being  originally  liable  on 
his  contract  for  necessaries,  and  it  being  for  an  in- 
fant's benefit  that  he  should  have  full  capacity  to 
renew  such  a  contract,  because  the  creditor  may  be 
induced  thereby  to  give  him  farther  credit  for  ne- 
cessaries. Willins  or  Williams  r.  Smith,  3  Com.  law 
Rep.  16  ;  Week.  Rep.  1854-5,  p.  90. 

LIMITATIONS,  STATUTE  OF.—  Local  and 
personal  act—b  ^  6  Vic.  c.  97,  *.  5.— The  5  &  6  Vic. 
c.  97,  s.  5,  recites  that,  "  whereas  divers  acts,  com- 
monly ( public,  local,  and  personal,'  or  '  local  and 
personal*  acts,  and  divers  acts  of  a  local  and  personal 
nature,  contain  clauses  limiting  the  time  within  which 
actions  may  be  brought  for  anvthing  done  in  pur- 
suance of  the  said  acts  respectively;  and  whereas  the 
periods  of  such  limitations  vary  very  much ;  and  it  is 
expedient  that  there  should  be  one  period  of  limitation 
onlv,"  and  then  enacts  that  thenceforth  "  the  period 
within  which  any  action  may  be  brought  for  anything; 
done  under  the  authority  or  in  pursuance  of  any  such 
act  or  acts,  shall  be  two  years,  &c."  In  Richards  v. 
Easto  (15  Mees.  and  W.  244),  the  Court  of  Exche- 
quer held  that  the  Metropolitan  Building  Act  was  of 
a  local  and  personal  nature)  though  printed  among 
the  general  public  statutes.  However,  in  Barnett  v. 
Cox  (9  Q.  B.  Rep.  617),  the  Court  of  Queen's  Bench 
decided  that  the  Metropolitan  Police  Acts,  the  2  &  3 
Vic.  cc,  47  &  71,  are  not  local  and  personal  but  pub- 
lic acts,  because  (which  the  court  considered  decisive 
of  the  point,  though  the  Court  of  Exchequer  thought 
otherwise,  and  that  the  provisions  or  the  statute 
ought  alone  to  be  the  guide,)  it  was  printed  among 
the  public  general  statutes  of  the  realm.  The  Court 
of  Exchequer  have  expressed  their  intention,  when- 
ever the  point  again  arises,  to  abide  by  their  decision, 
very  much  doubting  the  correctness  of  the. ruling  in 
Barnett  v.  Cox.  The  32  Geo.  3,  and  55  Geo.  3,  re- 
lating to  the  improvements  of  the  harbour  of  Rams- 
gate,  limited  the  Fringing  of  actions  to  within  six 
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months  of  the  act  done.  The  second  act  was  printed 
amongst  the  local  and  personal  acts ;  hut  there  was 
no  division  in  the  arrangement  of  the  acts  of  Parlia- 
ment at  the  time  when  tne  first  act  was  passed.  The 
5  &  6  Vic.  c.  97,  gives  a  general  limitation  of  two 
years  for  bringing  actions  under  "  public,  local  and 
personal,  or  local  and  personal  acts,  and  u  acts  of  a 
local  and  personal  nature : "  Held,  that  the  two  first- 
mentionea  acts  were  public,  local,  and  personal,  or 
local  and  personal,  or  of  a  local  and  personal  nature, 
within  the  meaning  of  the  5th  section  of  the  5  &  6 
Vic.  c.  97.  Moore  or  Sharp  v.  Shepherd,  3  Com.  Law  - 
Rep.  54. 

MUNICIPAL  CORPORATION.  —  Qualification 
of  councillor— 5  fr  6  WW.  4,  c.  76,  *.  28— Annual 
Value.— See.  27  of  the  5  &  6  Will.  4,  c.  76,  enacts 
that  no  person  shall  be  qualified  to  be  a  councillor 
in  certain  boroughs  unless  ne  is  "  rated  to  the  relief 
of  the  poor  in  such  borough  upon  the  annual  value 
of  not  less  than'  £15:  Held,  that  the  u  annual 
value"  was  the  "rateable  value,"  and  not  the 
*•  gross  estimated  rental "  in  the  form  of  rate  pre- 
scribed by  the  6  &  7  Will.  4,  c.  96.  Baker  v.  Marsh, 
24  Law  Journ.  Q.  B.  1  \1  Jur.  N.  S.  44. 

PUBLIC    COMPANY.-^7btn<  stock  company- 
Execution  against  shareholder —  Winding-up  acts. — 
The  winding-up  acts  do  not  peremptorily  interfere 
with  the  right  of  a  creditor  to  nave  execution  against 
the  shareholders  of  a  company  undergoing  the  ordeal 
of  being  wound-up ;  they  only  require  him  to  go 
first  before  the  master,  and  prove  his  debt,  and  then, 
if  every  effort  has  been  made  by  the  creditor  to  ob- 
tain payment  of  his  debt  out  of  the  funds  of  the  com- 
pany in  the  ordinary  way,  he  may  proceed  against 
the  shareholders.    If,  therefore,  a  creditor  who  has 
obtained  judgment  against  a  joint-stock  company  has 
exhausted  all   the  means  of  enforcing   execution 
against  the  property  of  the  company,  he  is  entitled 
to  proceed  against  a  shareholder  by  scire  facias;  and 
the  court  of  common  law  will  not,  in  the  exercise  of 
its  discretion,  deprive  him  of  that  remedy,  merely 
because  a  sum  larger  than  the  amount  of  his  debt 
has  been  collected  by  calls  made  upon  the  contribu- 
tories  under  the  winaing-up  acts,  and  is  lying  in  the 
Bank  of,  England  for  distribution  under  that  act, 
there  being  no  reasonable  prospect  of  payment  being 
made  out  of  that  fund  within  a  reasonable  time.  But 
before  he  can  enforce  his  legal  remedies,  he  must  go 
before  the  master,  and  prove  his  debt  under  the 
Winding-up  Act.      Mackenzie  v.    The   Sligo    and 
Shannon  Railway  Company,  8  Com.  Law  Rep.  1. 
Note.— See  the  same  case  in  another  stage,  infra. 
PUBLIC  COMPANY.— Judgment  against  joint- 
stock  company — Execution  against  shareholders — Appli- 
cation for  sci.  fa. — Grounds  of  opposition. — Upon 
showing  cause  against  a  rule  for  a  sci,  fa.,  in  order 
to  obtain  execution  against  a  shareholder  of  a  joint- 
stock  company,  it  is  not  competent  for  the  shareholder 
to  impeach  the  validity  of  the  judgment  on  the  ground 
of  collusion  and  fraud;  but  a  separate  application 
should  be  made  to  set  aside  the  judgment ;  and  the 
court  will,  in  a  proper  case,  enlarge  the  rule  for  the 
sci.  fa.  in  order  to  afford  the  shareholder  the  op- 
portunity of  so  doing.     Mackenzie  v.  The  Sligo  and 
Shannon  Railway  Company,  24  Law  Tim.  Rep.  209. 
PUBLIC  COMPAN1;— Lands  Clauses  Consoli- 


dation Act,  1845 — Inquisition — Sheriff  interested  — 
Coroner — Waiver  of  objection. — It  is  a  principle  of  the 
English  Law  that  no  one  shall  act  as  a  judge  upon 
an  inquiry  in  which  he  is  personally  interested  ;  in 
other  words,  no  man  can  be  a  judge  in  his  own 
cause.  By  the  Birmingham  Improvement  Act,  1851, 
the  amount  of  compensation  to  parties  injured  by  the 
improvements,  if  the  parties  disagree,  is  to  be  ascer- 
tained in  the  mode  pointed  out  by  the  Lands  Clauses 
Consolidation  Act,  1845;  and  sec.  39  of  that  act 
enacts,  that  the  warrant  to  summon  a  jury  for  this 
purpose  shall  go  to  the  coroner  if  the  sheriff  is  in- 
terested. Sec.  140  of  the  Birmingham  Improvement 
Act  provides,  that  no  person  liable  to  the  rates  shall 
be  disqualified  to  act  as  a  justice,  juror,  or  under 
sheriff,  in  the  execution  of  that  act :  Held,  that  the 
sheriff  of  the  county,  if  a  person  liable  to  the  Bir- 
mingham Improvement  rates  .under  that  act,  is  dis- 
qualified, ana  that  an  inquisition  to  ascertain  the 
compensation  to  a  person  injured  pursuant  to  the 
Improvement  Act  by  virtue  of  a  warrant  to  such 
sheriff  is  void,  although  he  does  not  act  personally, 
but  by  his  under-sheriff:  Held,  also,  that  such  an 
objection  to  the  inquisition  is  not  waived  by  the  party 
appearing  and  conducting,  if  he  has  no  knowledge  of 
it  at  the  time.  Reg.  v.  The  Sheriff  of  Warwickshire, 
24  Law  Tim.  Rep.  211. 

SHIPPING.— Freight— Conveyance  of  goods  in  a 
general  ship — Freight  must  be  paid  where  shipper  de- 
mands return  of  goods  before  ship  sails. — In  Abbott  on 
Shipping  (p.  531,  7th  edit.),  supported  by  Thomp- 
son v.  Trull  (2  Car.  and  P.  334),  it  is  stated  to  be 
settled  that  a  merchant  who  has  laden  goods  in  a 
general  ship  cannot  insist  on  having  them  relanded 
and  delivered  to  him  in  the  port  of  outfit,  without 
paying  the  freight  that  would  become  due  for  the  car- 
riage of  them  to  the  destined  port,  and  also  indemni- 
fying the  master  of  the  ship  against  the  consequences 
of  any  bill  of  lading  signed  by  him ;  for  the  general 
rule,  that  a  contract  once  made  cannot  be  dissolved 
except  with  the  consent  of  both  the  contracting  par- 
ties, though  modified  by  the  usage  of  trade,  is  yet 
only  so  modified  on  payment  of  the  freight  that  would 
become  due  for  the  carriage  of  the  goods,  the  subject 
of  the  contract,  and  for  mdemnuying  the  master 
against  the  consequences  of  any  bill  of  lading  signed 
by  him ;  for  though  (see  Thompson  v.  Downing,  14 
Mees.  and  W.  403  ;  S.  C.  14  Law  Journ.  Ex.  320), 
an  assignee  of  the  bill  of  lading  could  not  maintain  an 
action  of  contract  on  such  instrument,  yet,  in  respect 
of  the  property  in  the  goods,  he  might  maintain  an 
action  against  the  master  for  detaining  them.  This 
will  explain  the  following  case  and  decision :— To  a 
declaration  for  freight  for  the  carnage  of  goods  in  a 

general  ship,  the  defendant  pleaded  that,  after  the 
elivery  of  the  goods  on  board,  and  after  a  reasonable 
time  for  the  sailing  of  the  vessel  had  elapsed,  he  de- 
manded a  return  of  the  goods.  Replication  that  be- 
fore any  demand  of  the  goods,  the  captain  had,  at 
the  defendant's  request,  signed  bills  of  lading  making 
the  goods  deliverable  to  Messrs.  D.  and  Co.,  at  Port 
Phillip  (the  port  of  destination),  and  that  one  of  the 
said  bills  of  lading  had  been  transmitted  by  the  de- 
fendant to  D.  and  Co.,  and  that  defendant,  when  he 
demanded  the  goods,  refused  tomdemnify  the  master 
I  against  the  consequences  of  the  bill  of  lading.    Re- 
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joinder  that,  D.  and  Co.  were  agents  of  the  de- 
fendant, and  held  the  bill  of  lading  only  as  such 
agents,  as  the  plaintiff  well  knew  when  the  bills  of 
lading  were  signed.  Upon  demurrer,  held,  that  the 
plaintiff  was  entitled  to  judgment,  inasmuch  as  the 
defendant,  under  the  circumstances  disclosed  by  the 
pleadings,  had  clearly  no  right  to  demand  a  return  of 
Lis  goods  without  paying  the  freight,  and  indemnify- 
ing the  master  against  the  bill  of  lading.  Qucere, 
whether  he  would  have  such  right  in  case  of  wilful 
and  unjustifiable  delay  in  commencing  the  voyage. 
Tindal  v.  Taylor,  24  Law  Journ.  Q.  B.  12. 

SLANDER. — Words  not  per  se  actionable— Pri- 
vileged communication. — In  an  action  for  slander, 
where  the  words  laid  are  not  actionable,  except  in 
their  alleged  meaning,  but  are  injurious  to  the  plain- 
tiff in  his  calling  or  business,  it  is  unnecessary  to  ask 
the  jury  whether  the  words  used  were  spoken  in  the 
sense  imputed  to  them  by  the  innuendo.  It  is 
enough  to  ask  them  whether  the  words  were  proved. 
Unless  the  point  of  u  privileged  communication  "  be 
taken  at  the  trial,  it  will  not  be  entertained  on  a  rule 
for  a  misdirection.  The  declaration  stated  the  plain- 
tiff was  a  manufacturer  of  asphalte,.  and  was  em- 
ployed to  lay  new  asphalte  in  a  certain  court,  and 
that  he  had  duly  performed  the  work ;  yet  the  de- 
fendant, well  knowing  the  process,  spoke,  &c,  these 
words :  "  The  old  materials  have  been  r el  aid  by  you 
in  the  asphalte  work  (describing  the  place),  and  I 
have  seen  the  work  done,"  thereby  meaning  that  the 
plaintiff  had  been  guilty  of  dishonesty  in  the  conduct 
of  his  trade  by  laying  down  again  the  old  asphalte 
materials  instead  of  the  new,  according  to  his  con- 
tract. Plea— Not  Guilty.  At  the  trial  the  judge 
asked  the  jury,  u  Do  you  find  the  words  proved  ?" 
but  did  not  ask  them  if  they  found  that  the  words 
were  used  in  the  sense  of  the  innuendo :  Held,  that 
he  was  right.  Baboncau  v.  Farrell,  24  Law  Journ. 
C.  P.  9  ;  8  Com.  Law  Rep.  42. 

TITHES.  —  Tithe  commutation  rent  charge  — 
Liability  of  landowner  to  pay — Power  of  distress  by 
commissioners. — The  Tithe  Commutation  Act,  6  &  7 
Will.  4,  c.  71,  docs  not  cast  any  personal  liability 
upon  the  landowner  to  pay  the  rent-charge.  By 
sec.  67  it  is  provided  that  nothing  in  the  act  con- 
tained shall  be  taken  to  render  any  person  whom- 
soever personally  liable  to  the  payment  of  any  such 
rent-charge,  and  by  sec.  81  a  distress  is  to  be  made 
for  it  on  the  lands.  As  by  sec.  80  a  tenant  paying 
such  rent-charge  may  deduct  it  from  the  rent,  it  fol- 
lows that  if  any  one  is  to  avoid  a  distress  by  paying 
it,  it  must  be  paid,,  in  the  first  instance,  by  the  tenant, 
who  can  then  deduct  it  or  recover  it  from  his  land- 
lord. Therefore,  when  G.  became  tenant  of  certain 
premises  to  D.,  covenanting  to  pay  tithe  rent-charge 
during  the  continuance  of  the  term,  and  a  payment 
became  due  two  days  after  the  expiration  of  the 
term,  which^by  the  custom  of  the  country,  G.  ought 
to  have  paid,  but  refused :  Held,  that  I),  was  not 
liable  in  an  action  by  G.  for  loss  sustained  by  G.  in 
consequence  of  his  goods,  which  were  by  the  custom 
left  on  the  premises,  having  been  distrained  and  sold 
by  the  commissioners  for  payment  of  such  sum. 
GriiJ'a\hoof\.  Danbuz,  24  Law  Journ.  Q.  B.  20. 

A\'AY,  PUBLIC— Termini*— Whether  it  may  be 
private— Presumption  of  enjoyment— Effect  ofnon  user. 


— Although  a  public  way  may  pass  through  private 
property,  it  must  have  at  each  end  a  public  terminus. 
The  terminus  of  a  public  way  may  be  sufficient, 
although  it  have  not,  in  the  ordinary  sense,  an  exit. 
It  may  be  a  cul  de  sac.  A  mere  private  place,  not 
admitting  of  a  passage  through  or  oeyond  it,  cannot 
form  the  terminus  of  a  public  way.  Upon  evidence 
satisfactory  and  uncontradicted,  showing  public  right 
of  way  as  far  back  as  the  memory  of  living  witnesses 
can  be  expected  to  extend,  the  lury  may  presume  a 

Srevious  enjoyment  corresponding  with  that  evi- 
ence.  Nan  user,  or  obstruction  of  a  public  right  of 
way,  may  be  evidence  for  the  jury  that  the  right  doe* 
not  exist ;  but  whether  it  can  be  evidence  to  show 
that  the  right  had  been  lost,  quaere.  Young  v.  Cuih- 
bertson,  1  Macq.  Scot.  App.  Cas.  455. 

COMMON  LAW  PRACTICE. 

AMENDMENT.— AtNtsiPrius— Review  of  Jvdge's 
decision — Common  Law  Procedure  Act,  1852,  (15  fr  16 
Vie.  76)  s.  222 — "Real  question  in  controversy" — Ac- 
tion for  fraudulent  representation.— By  section  222  of 
the  Common  Law  Procedure  Act,  1852  (15  &  16  Vic. 
e.  76),  such  amendments  only  are  to  be  made  at  nisi 
prius  as  are  necessary  to  determine  the  real  question 
which  was  in  controversy  between  the  parties  before 
the  trial,  and  not  any  question  which  may  come  in 
controversy  on  the  evidence  disclosed  at  the  triaL 
What  is  the  real  question  in  controversy  is  a  matter 
of  fact  for  the  Judge  to  determine  from  the  evidence 
brought  before  him,  taken  in  connection  with  the 
pleadings.  Quasre,  whether  the  court  in  banc  can 
review  the  judge's  decision,  where  he  has  refused  to 
amend  at  nisi  prius,  under  the  above  section?  The 
declaration  stated  that  the  defendant,  in  order  to  in- 
duce the  plaintiff  to  employ  P.  as  his  clerk,  fraudu- 
lently represented  to  the  plaintiff  that  the  principal 
reason  wny  P.  left  the  defendant's  employ  was  the 
decrease  in  the  defendant's  business,  and  that  the  de- 
fendant recommended  the  plaintiff  to  try  P.,  and 
knowingly  suppressed  the  fact  that  P.  had  been  dis- 
missed from  the  defendant's  service  from  dishonesty. 
Plea,  not  guilty.  Evidence  that  P.  had  been  guilty 
of  dishonesty  while  in  the  defendant's  service,  which 
had  been  condoned,  P.  remaining  several  months  in 
his  employ  afterwards.  The  plaintiff  put  three  ques- 
tions to  the  defendant:  u  Was  P.  sober?"  and 
44 competent  to  conduct  the  plaintiff's  business?" 
and  "  what  was  the  reason  or  his  leaving  the  de- 
fendant?" The  defendant  answered  the  first  two 
questions  in  the  affirmative,  and  gave  the  reason  al- 
leged in  the  declaration  for  P.  leaving,  which  was 
the  true  one,  but  he  said  nothing  of  P.  having  }>een 
dishonest:  Held,  that  there  was  no  evidence  to 
support  the  declaration,  and  that  the  Judge  had 
rightly  refused  to  amend  by  striking  out  the  allega- 
tion that  the  defendant  fraudulently  misrepresented 
the  cause  of  dismissal,  and  substituting  that  the  de- 
fendant had  fraudulently  suppressed  the  fact  that 
P.  had  been  dishonest ;  for  that  the  latter  was  not 
a^question  which  had  been  in  controversy  between 
the  parties,  nor  would  there  have  been  evidence  to 
support  the  declaration  as  amended.  Wilkin  v.  Reed, 
18  Jur.  1081. 

ARBITRATION.— Reference  to  two  arbitrators, 
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who  are  to  nominate  a  third — Award  by  two  only — Re- 
ferring back — Rule  to  set  aside  award,  reading 
award. — Where  three  arbitrators  are  appointed,  as 
all  three  are  to  exercise  their  judgment  on  the  mat- 
ters referred  to  them,  if  two  of  them  take  upon 
themselves  to  act  without  the  third,  their  award  is  a 
nullity,  and  this  is  so,  where  two  arbitrators  are  ap- 
pointed with  power  to  them  to  nominate  a  third.  An 
action,  and  all  matters  in  difference,  were  referred  to 
two  arbitrators  nominated  by  the  defendant  and  the 
plaintiff  respectively,  and  a  third  to  be  nominated  by 
the  two  persons  thus  appointed,  with  power  to  the 
court  to  refer  the  matter  back  to  the  arbitrators.  The 
arbitrator  nominated  by  the  defendant,  and  the  third 
arbitrator,  having  made  an  award  without  the  sanc- 
tion of  the  arbitrator  nominated  by  the  plaintiff,  the 
court  set  aside  the  award,  and  refused  to  refer  the 
matter  back  to  the  arbitrators.  In  such  a  case  it  is 
not  necessary  that  the  rule  to  set  aside  the  award 
should  be  drawn' up  on  reading  the  award,  or  a  copy 
of  it.    Hinton  v.  Mead,  1  Jur.  N.  S,  46. 

ARBITRATION.— Award  prepared  by  plaintiff's 
attorney — Application  to  set  aside  award  for  improper 
conduct,  form  of — A*  there  is  no  impropriety  in  ar- 
bitrators employing  an  attorney  to  prepare  their 
award  (confirming  Galloway  v.  "Keyworth,  2  Com. 
Law  Rep.  860),  so  there  is  no  necessary  impropriety 
in  their  employing  the  plaintiff's  attorney  for  that 
purpose,  if  the  circumstances  raise  any  impropriety 
in  t  nat  respect,  they  should  be  distinctly  stated  m  the 
rule  and  the  affidavit  on  which  it  is  obtained.  And 
even  if  upon  the  affidavits  filed  it  is  disclosed  that 
there  were  circumstances  of  impropriety  in  the  pre- 
paration of  the  award,  as  that  it  was  varied  (as  to 
time  of  payment,  fee.)  from  the  instructions  on  which 
it  was  prepared,  from  the  award  as  originally  pre- 
pared by  the  arbitrators,  although  after  a  subsequent 
private  conference  with  them,  it  is  questionable  whe- 
ther that  is  any  ground  for  objecting  to  the  award,  if 
it  were  afterwards,  as  ultimately  proposed,  read  over 
to  the  arbitrators,  and  adopted  by  them ;  and  if  it  be 
so,  it  cannot  be  taken  on  a  rule  stating,  as  its  grounds, 
that  the  defendant  was  not  duly  heard,  and  that  the 
plaintiff's  attorney  was  improperly  concerned  in  pre' 
paring  the  award;  the  latter  objection  pointing  to 
the  employment  of  the  particular  person  not  to  his 
conduct,  ^r  to  the  award  as  prepared.  Behrer  v. 
Bremer,  3  Com.  Law  Rep.  40. 

COSTS  OF  THE  DAY.  —  Objection  to  rule  for 
breach  of  faith — Taking  before  master. — A  rule  for 
the  costs  of  the  day  in  consequence  of  the  plaintiff 
not  proceeding  to  trial  according  to  his  uncounter- 
manded  notice  of  trial,  directs  that  the  costs  shall  be 
taxed  by  the  master,  u  which  costs  when  taxed  shall 
be  paid  by  the  plaintiff,  if  it  shall  appear  to  the  master 
that  costs  ought  to  be  paid"  (See  Alderley  v.  Storey, 
2  Dowl.  N.  S.  335.)  An  objection  to  a  rule  for  costs 
of  the  day  in  not  proceeding  to  trial,  such  as  that 
the  trial  was  not  proceeded  with  on  the  ground  of 
breach  of  faith  in  the  opposite  party,  should  be 
taken  at  the  taxation  before  the  master,  if  there  is 
the  opportunity  of  taking  it  there,  otherwise  it  can- 
not be  taken  on  motion  to  discharge  the  rule.  Rain- 
forth  v.  Hamer,  24  Law  Tim.  Rep.  202. 

COSTS. — Replevin. — The  meaning  of  the  term 
"  full  costs  "  in  the  17  Car.  3,  c.  7,  is  the  ordinary 


taxed  costs  between  party  and  party,  and  not  as 
between  attorney  and  client,  for  no  distinction  is 
known  in  the  law  between  costs  and  full  costs  (see 
Irwin  v.  Reddish,  5  Barn,  and  Aid.  796}.  The  de- 
fendant in  a  replevin  suit  is  entitled,  if  ne  succeeds, 
to  the  costs  of  making  up  the  record,  notwithstand- 
ing there  was  no  default  m  that  respect  by  the  plain- 
tiff. The  costs  of  making  the  distress,  defendant  is 
not  entitled  to  as  part  of  the  taxed  costs  of  the  suit ; 
those  are  part  or  the  damages.  Jamieson  v.  Tre- 
velyan,  24  Law  Tim.  Rep.  222. 

EQUITABLE  DEFENCE.— Executed  contract- 
Mistake. — To  an  action  of  trover  defendant  applied 
forjeave  to  plead,  amongst  other  things,  an  equitable 
plea  to  the  effect  that  plaintiff  was  the  owner  of 
certain  chemical  works ;  that  the  goods  in  question 
were  stock  in  trade  and  materials  on  the  premises ; 
that  the  defendant  agreed  to  purchase  the  chemical 
works  from  the  plaintiff, '  and  that  the  goods  in 
question  were  included  in  the  goods  sold ;  that  cer- 
tain brokers  were  employed  by  the  plaintiff  and  de- 
fendant to  make  the  contract ;  that  they  made  it  by 
bought  and  sold  notes,  and  that  by  mistake  of  the 
brokers  they  so  made  the  notes  that  they  did  not  in- 
clude the  goods  in  question ;  that  possession  of  the 
chemical  works,  with  the  goods  in  question,  have 
been  delivered  to  the  defendant,  and  the  purchase 
has  been  completed ;  and  that  plaintiff  is  unjustly 
availing  himself  of  what  was  a  mistake  in  the  notes 
made  by  the  brokers :  Held,  that  as  the  defendant 
had  executed  his  part  of  the  contract,  and  as  a  court 
of  equity  would  grant  an  absolute  or  unconditional 
injunction  under  the  circumstances  of  this  case,  the 
defendant  was  entitled,  on  producing  an  affidavit,  to 
plead  such  equitable  plea.  Steele  v.  Haddock,  24 
Law  Tim.  Rep.  223. 

EQUITABLE  DEFENCES.— Common  Law  Pro- 
cedure Act,  1854,  s.  83  [ante,  p.  162] — Action  on 
lease,  defence  agreement  to  surrender. — Jhe  common 
law  courts  have  already  begun  to  show  how  little 
real  fusion  of  law  and  equity  the  late  Common  Law 
Procedure  Act  has  effected.  It  will  be  recollected 
that,  by  sec.  83  of  that  act,  a  defendant  who,  if  judg- 
ment were  obtained  against  him,  would  be  entitled 
to  relief  against  such  judgment,  on  equitable  grounds, 
may  plead  the  facts  entitling  him  to  such  relief  by 
way  of  defence  to  the  action  (ante,  p.  162}.  The 
Court  of  Exchequer  has  intimated  its  opinion  that, 
under  the  above  provision  of  the  act,  a  defendant 
will  not  be  permitted  to  plead  by  way  of  equitable 
defence  matter  which  in  equity  would  not  be  ground 
for  a  perpetual  injunction,  but  merely  ground  for 
relief  upon  equitable  conditions;  the  courts  of  com- 
mon law  having  no  machinery  for  imposing  such 
conditions.  Where,  therefore,  in  an  action  upon 
certain  covenants  in  a  lease,  the  defendant  proposed 
to  plead,  by  way  of  equitable  defence,  an  agreement 
between  himself  and  the-  plaintiffs,  under  which, 
upon  certain  mutual  terms,  he  was  to  surrender  such 
lease,  and  he  averred  performance  of  all  .conditions 
precedent  on  his  part,  but  a  failure  on  the  part  of 
the  plaintiffs,  and  that  the  action  was  brought  in 
fraud  and  breach  of  such  agreement :  Held,  that  as 
equity  would  give  relief  only  upon  the  terms  of  the 
defendant's  executing  a  legal  surrender,  which  were 
terms  a  court  of  common  law  had  no  means  of  im- 
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posing,  the  plea  was  not  such  an  one  as  is  within  the 
meaning  of  the  section.  Mines  Royal  Societyr.  Sir 
William  Magnay,  Bart,,  24  Law  Journ.  Ex.  7; 
Week.  Rep.  1854-5,  p.  75 ;  24  Law  Tim.  Rep.  203. 

INTERROGATORIES.— Application  to  court  to 
deliver— Rule  nisi,— By  sec.  51  of  the  17  &  18  Vic. 
c.  125,  in  all  causes  in  the  superior  courts,  by  order 
of  the  court  or  a  judge,  the  plaintiff  may,  with  the 
declaration,  and  the  defendant  may,  with  the  plea, 
or  either  of  them,  by  leave  of  the  court  or  &  judge, 
may,  at  any  other  time,  deliver  to  the  opposite  party 
or  his  attorney,  &c,  interrogatories  in  writing  upon 
any  matter  as  to  which  discovery  may  be  sought,  &c. 
(Bee  ante,  p.  160).  It  has  been  decided  that  if  the 
application  for  leave  to  file  the  interrogatories  be 
made  to  the  court  the  rule  is  only  one  to  snow  cause, 
and  not  absolute  in  the  first  instance.  Thol  v.  Lease, 
Uur.N.S.47. 

JUDGMENT  FOR  NON-APPEARANCE. -*- 
Common  Law  Procedure  Act,  1852,  ».  25,  28 — Special 
indorsement  of  a  writ. — By  the  15  &  16  Vic.  c.  76, 
s.  25,  special  indorsements  of  the  particulars  of  debts 
or  liquidated  demands  may  be  made  on  the  writ  of 
summons,  and,  by  sec.  27,  in  the  case  of  non-appear- 
ance of  a  defendant  to  such  specially  indorsed  writ 
of  summons,  the  plaintiff,  on  filing  an  affidavit  of  per- 
sonal service  of  tie  writ  or  a  judge's  order  for  leave 
to  proceed,  and  a  copy  of  the  writ  of  summons,  may 
at  once  sign  final  judgment  (on  which  no  error  lies; 
for  any  sum  not  exceeding  the  sum  indorsed  on  the 
writ,  together  with  interest  at  the  rate  specified,  if 
any,  to  the  date  of  the  judgment,  and  a  fixed  sum  for 
costs,  unless  the  plaintiff  choose  to  have  them  taxed ; 
and  the  plaintiff  may  upon  such  judgment  issue  ex- 
ecution after  eight  days  from  the  last  day  for  appear- 
ance. A  decision  of  some  practical  importance  has 
been  given  on  the  above  provisions  of  the  statute. 
A  writ  of  summons  was  thus  specially  indorsed: 
"  The  following  are  the  particulars  of  the  plaintiff's 
claim :  £81  8s.  9d.,  to  balance  of  principal  and  in- 
terest, expense  of  noting  and  commission  on  a  bill  of 
exchange  for  £75  9s.,  dated  8th  June,  1854 ;  ac- 
cepted by  the  defendant.1'  The  defendant  not  having 
appeared  in  due  time,  the  plaintiff  sighed  judgment 
under  the  above  provisions  of  the  Common  Law 
Procedure  Act :  Held,  that  he  was  not  entitled  to  do 
so,  as  the  claim  was  partly  for  unliquidated  damages, 
and  therefore  not  within  the  25th  section :  and  that 
he  should  have  declared,  as  in  ordinary  cases,  i.  e,, 
as  in  cases  where  the  writ  is  not  specially  indorsed. 
Rogers  v.  Hunt,  24  Law  Tim.  Rep.  134. 

NEW  TRIAL.  —  Common  Law  Procedure  Act, 
1854— Rule  nisi  for  a  new  trial— Form  of—The  33rd 
sec.  of  the  Common  Law  Procedure  Act,  1854, 
enacts  that  "  In  every  rule  nisi  for  a  new  trial,  or  to 
enter  a  verdict  or  nonsuit,  the  grounds  upon  which 
such  rule-  shall  have  been  granted,  shall  be  shortly 
stated  therein.11  Under  sec.  33  of  the  17  &  18  Vic. 
c.  125  (the  Common  Law  Procedure  Act,  1854),  it 
is  not  sufficient  in  a  rule  nisi  for  a  new  trial  to  say 
that  the  rule  is  to  set  aside  the  verdict  u  on  the 
grounds  set  forth  in  the  affidavits ;"  but  the  particular 
grounds  must  be  set  forth  in  the  rule  itself.  Dray- 
ton v.  Andrews,  24  Law  Tim.  Rep.  135. 

NEW  TRIAL.— Mistake  of  Attorney— Costs,— A 
cause  was  set  down  for  trial  in  the  first  sittings  in 


Michaelmas  Term,  and  no  one  appearing  for  the 
defendant,  was  taken  at  those  sittings  as  an  unde- 
fended cause,  and  verdict  entered  for  the  plaintiff. 
Upon  affidavit  by  the  defendant's  attorney,  that  he 
was  under  an  impression  that  the  cause  would  be 
tried  at  the  second  sittings  in  that  term,  and  had 
made  a  memorandum  accordingly  in  his  note-book, 
the  court  granted  a  rule  for  a  new  trial  on  payment  of 
costs bythe attorney.  Neave v.  Milns,  24  L.T.  Rep.  215. 

PATENTS  [pp.  94,  206].— Patent  Law  Amend' 
ment  Act,  15  g- 16  Vic,  c,  83,  s.  43 — Costs  of  Objec- 
tions—Nonsuit— Judges  certifying— The  act  1$  &  16 
Vic.  c.  88,  s.  43,  enacts  that,  "  Iu  taxingthe  costs  in 
any  of  Her  Majesty's  superior  Courts  at  Westminster 
for  infringing  letters  patent,  regard  shall  be  had  to 
the  particulars  delivered  in  such  action,  and  the 
plaintiff  and  defendant  respectively  shall  not  be  al- 
lowed any  costs  in  respect  of  any  particr*  ir,  unless 
certified  by  the  Judge  before  whom  the  trial  was  had, 
to  have  been  Droved  by  such  plaintiff  or  defendant 
respectively,  without  regard  to  the  general  costs  of 
the  cause,"  &c.  The  41st  section  states,  "In  any 
action  for  the  infringement  of  letters  patent,  the 
plaintiff  shall  deliver  with  his  declaration  particulars 
of  the  breaches  complained  of  in  the  said  action,  and 
the  defendant  on  pleading  thereto  shall  deliver  with 
his  pleas  particulars  of  any  objections  on  which  he 
means  to  rely  at  the  trial,  in  support  of  the  pleas  in 
the  said  action ;  and  at  the  trial  of  such  action  no 
evidence  shall  be  allowed  to  be  given  in  support  of 
any  infringement,  or  of  any  objection  impeaching  the 
validity  of  such  letters  patent,  which  shall  not  be 
contained  in  the  particulars  delivered  as  aforesaid," 
&c.  A  defendant  in  an  action  for  the  infringement 
of  a  patent,  who  has  delivered  particulars  or  objec- 
tions, but  who  is  prevented  from  proving  them  by 
the  plaintiff  electing  to  be  nonsuited,  cannot  recover 
the  costs  in  respect  of  such  objections  unless  the 
judge  has  certified.  Qucere,  whether  the  judge  may 
still  exercise  his  judgment  so  as  to  certify,  notwith- 
standing that  the  plaintiff  has  chosen  to  be  nonsuited, 
and  the  defendant  has  had  no  opportunity  of  giving 
his  evidence.  HoneybaU  v.  Plumer,  24  Law  Journ. 
Ex.  11 ;  Week.  Rep.  1854-6,  p.  71. 

PATENT.— Injunction  at  law— Rule  nisi  only,— 
Upon  an  application  for  a  writ  of  injunction  to  re- 
strain the  infringement  of  a  patent,  the,  court  will 
only  grant  a  .rule  nisi  in  the  first  instance.  Gittings 
v.  Symes,  24  Law  Tim.  Rep.  133. 

PAUPER.— Suing  in  formct  pauperis — Taxation 
of  pauper  plaintiff's  costs — What  to  be  allowed — Fees 
of  counsel  and  attorney — Reg.  Gen.  H.  T.  1858,  r. 
121  and  r.  28,  T.  T.  1858.— By  Reg.  Gen.  HA. 
Term,  1853,  pi.  121,  "  No  fees  shall  be  payable  by 
a  pauper  to  his  counsel  and  attorney,  nor  at  the 
offices  of  the  masters  or  associates,  or  at  the  judges' 
chambers  or  elsewhere,  by  reason  of  a  verdict  being 
found  for  such  pauper  exceeding  £5;"  and  by 
Reg.  Gen.  Trin.  T.  1853,  pi.  28,  "  a  person  admitted 
to  sue  in  forma  pauperis,  shall  not  in  any  case  be 
entitled  to  costs  from  the  opposite  party,  unless  by 
order  of  the  court  or  of  the  judges."  A  construc- 
tion has  been  put  on  these  rules  which  will  go  far 
to  diminish,  if  not  to  extinguish,  pauper  actions,  the 
Court  of  Queen's  Bench  having  held,  that  in  taxing 
the  costs  of  a  pauper  plaintiff  who  has  recovered  a 
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verdict  (and  whose  claim  must  therefore  have  been 
a  valid  one)  and  obtained  an  order  for  costs,  no  fees 
are  to  be  allowed  for  counsel  or  attorney,  the  pauper 
not  being  liable  to  pay  such  fees  in  any  event.  The 
master  ought  only  to  allow,  upon  such  taxation,  the 
costs  which  the  pauper  has  incurred  by  actual  pay- 
ments out  of  pocket,  or  which,  if  not  actually  paid, 
he  is  still  liable  to  pay.  Dewley  (a  pauper)  v.  The 
Great  Northern  Railway  Company,  24  Law  Tim. 
Rep.  132. 

PAYMENT  OF  MONEY  INTO  COURT.— In 
excepted  actions — Plea — Moving  to  strike  out  plea — 
Common  Law  Procedure  Act,  1852  (15  j- 16  Vic.  c. 
76J  ss.  70,  71. — By  s.  70,  Common  Law  Procedure 
Act,  1852,  the  defendant  in  all  actions,  except 
actions  for  assault  and  battery,  false  imprisonment, 
libel,  slander,  malicious  arrest  or  prosecutions,  crim. 
con.,  or  debauching  of  the  plaintiff's  daughter  or 
servant,  may  pay  into  court  a  sum  of  money  by  way 
of  compensation  or  amends ;  and  by  sec.  72,  no  rule 
or  judge's  order  is  necessary  except  when  the  money 
is  paid  into  court  by  one  of  several  defendants.  In 
an  action  of  trespass  for  assault  and  false  imprison- 
ment, the  defendant  pleaded  that  he  brought  into 
court  £100,  and  that  that  sum  Was  enough  to  satisfy 

flaintiff  in  respect  to  the  matters  therein  pleaded  to. 
'laintiff  demurred,  and  replied  that  defendant  did 
what  was  complained  of  under  circumstances  which 
did  not  enable  defendant  to  pay'  money  into  court, 
and  that  there  was  not  any  statute  under  or  by 
virtue  of  which  defendant  was  authorised  or  em- 
powered or  entitled  so  to  do:  Held,  upon  the 
authority  of  Aston  v.  Perkes  (15  M.  and  W.  885) 
and  Key  v.  Thimbleby  (6  Exch.  692 ;  S.  C.  15  Jur. 
565),  that  the  plea  being  in  the  form  given  by  sec. 
71  of  the  Common  Law  Procedure  Act,  1852,  was 
good,  and  the  replication  bad,  the  course  being  for 
the  plaintiff  to  apply  to  a  judge  onthe  court  it  the 
money  was  paid  m  under  circumstances  not  bringing 
the  case  within  the  special  provision  of  any  statute. 
Thompson  v.  Shippard,  24  .Law  Journ.  Q  B.  5 ;  18 
Jur.  1101. 

PLEADING  AND  DEMURRING— 15  $•  16 
Vic.  c.  76,  s.  80 — Pleading  and  demurring  together. — 
By  the  Common  Law  Procedure  Act  (15  &  16  Vic. 
c.  76<  s.  80),  "  either  party  may,  by  leave  of  the 
court  or  a  judge,  plead  and  demur'  to  the  same  plead- 
ing at  the  same  time,  upon  an  affidavit  by  such 
party  or  his  attorney,  if  require]!  by  the  court  or 
judge,  to  the  effect  tnat  he  is  advised,  and  believes 
that  he  has  just '  grounds  to  traverse  the  several 
matters  proposed  to  be  traversed  bv  him,  and,  that 
the  several  matters  sought  to.  be  'pleaded  as  afore- 
said by  way  of  confession  and  avoidance  are 
respectively  true  in  substance  and  in  fact/and  that 
he  is  further  advised  and  believes  that  the  objections 
raised  by  such  demurrer  are  good  and  valid  objec- 
tions in  law,  &c.;"  though  a  party  applying  under 
the  15  &  16  Vic.  c.  76,  s.  A80,  makes  the  affidavit 
required  by  that  section,  it  is  discretionary  with  the 
judge  whether  he  will  allow  a  plea  and  demurrer 
together.  A  declaration  alleged  that  the  defendant 
had  by  deed  covenanted  to  pay  the  plaintiff  £33 14s.  8d., 
and  the  expenses  of  the  deed  if  he  should  make 
default  in  payment  of  that  sum;  averring  that 
default  was  made  in  payment,  that  the  expenses  of 


the  deed  amounted  to  £6  10s.,  and  though  the  day  of 
payment  of  the  £33  14s.  8d.  had  elapsed,  the 
defendant  had  paid  neither  of  those  sums.  To  this 
declaration  the  defendant  pleaded,  that  the  day  of 
payment  of  the  £33  14s.  8d.  had  not  elapsed  at  the 
time  of  the  commencement  of  the  suit ;  the  court 
refused  to  allow  the  plaintiff  to  reply  by  both 
demurring  to  and  joining  issue  on  the  plea.  Thomp- 
son v.  Knowles,  18  Jur.  1018;  S.  C.  Week.  Rep. 
1854-5,  p.  14 ;  ante,  p.  xviii. 

SPECIAL  CASE,— Costs  where  plaintiff  only  par- 
tially succeeds — Common  law  procedure  Act,  1852, 
s.  48 — How  costs  to  be  taxed.— -By  section  46  of  the 
Common  Law  Procedure  Act,  1852,  the  parties  may 
after  writ  issued,  and  before  judgment,  by  consent  of 
the  parties  and  order  of  a  judge,  state  any  question 
or  questions  of  law  in  a  special  case  for  the  opinion  of 
the  court,  without  any  pleadings.  By  section  47,  the 
parties  may  enter  into  an  'agreement  as  to  the  pay- 
ment of  money  and  costs  according  to  the  judgment 
upon  the  special  case.  But  by  section  48,  in  case  no 
agreement  is  entered  into  as  to  the  costs  <  of  such 
action,  the  costs  shall  follow  the  event,  and  be  reco- 
vered by  the  successful  party.  It  has  been  decided 
that,  where  in  a  special  case  without  pleadings,  under 
the  above  46th  section  of  the  Common  Law  Procedure 
Act,  1852,  the  plaintiff  succeeds  as  to  a  part  only  of 
his  claim,  and  the  defendant  as  to  the  residue,  the 
plaintiff  is  entitled  to  the  general  costs  of  the  action, 
and  the  defendant  to  so  much  as  he  can  satisfy  the 
master  was  exclusively  expended  upon  that  part  of 
the  case  upon  which  he  succeeded.  Ellicott  v.  Bishop, 
1  Jur.  N.  S.  49 ;  24  Law  Tim.  Rep.  203. 

SPECIAL  CASE. — Proceedings  in  error — Common 
Law  Procedure  Act,  1854,  *.  23— Common  Law  Pro- 
cedure Act,  1852,  ss.  148, 149, 150, 156.— The  32nd  sec. 
of  the  Common  Law  Procedure  Act,  1854,  which 
provides  that  error  may  be  brought  upon  a  judgment 
m  a  special  case,  unless  the  parties  agree  to  the  con- 
trary (ante  p.  139),  is  prospective  only.  Therefore, 
where  before  the  act  came  into  operation,  a  special 
case  was  agreed  to,  but  was  not  settled  from  the 
judge's  notes  at  the  trial  till  after  the  act  came  into 
operation,  and  the  defentant  brought  error  on  the 
judgment  delivered  upon  the  special  case,  the  Exche- 
quer Chamber  quashed  the  proceedings  in  error. 
Hughes  v.  Lumley,  Week.  Rep.  1854-55,  115 ;  S.  C. 
24  Law  Tim.  Rep.  147. 

STAMP.— Want  of—Depositing  amount  of  at 
Trial — Under  the  provisions  of  the  Common  Law 
Procedure  Act,  an  unstamped  deed  may  be  put  in 
evidence  on  payment  into  court  of  the  stamp  duty 
penalty,  and  £1  for  the  officer's  fee. — Stevens  v.  Rea, 
24  Law  Tim.  Rep.  190. 

SUMMONS,  WRIT  OF.— Currency  of  new  writ 
of  summons — Common  Law  Procedure  Act,  1852  (15 
&  16  Vic.  c.  76,  ss.  11,  12).— The  11th  section  of  the 
Common  Law  Procedure  Act,  1852  (15  &  16  Vic. 
c.  76)  enacts,  u  that  no  original  writ  of  summons 
shall  be  in  force  for  more  than  six  months  from  the 
day  of  the  date  thereof,  including  the  day  of  such 
date  ;  but  if  any  defendant  therein  named  may  not 
have  been  served  therewith,  the  original  writ  may 
be  renewed,  at  any  time  before  its  expiration,  for 
six  months  from  the  date  of  such  renewal,  and  so 
from  time  to  time,  during  the  currency  of  the 
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renewed  writ,,  by  being  marked  with  a  seal  bear- 
ing the  date  of  such  renewal,  to  be  kept  at  the 
masters'  offices,  and  impressed  by  the  proper  officer." 
Qucerc,  whether  the  duration  of  a  renewed  writ  is  for 
six  months  exclusive  of  the  day  of  renewal  or  not  ? 
Where  a  writ  had  been  renewed  on  the  1st  May,  and 
the  officer  had  refused  an  application  to  renew  it  on 
the  1st  Nov.,  the  court  directed  the  renewal  stamp 
to  be  impressed  without  expressing  an  opinion  on  the 
point.  Anonymous,  24  Law  Journ.  C.  P.  1 ;  3  Com. 
L.  Rep.  38  j  S.  C.  24  Law  Tim.  Rep.  61;  18 
Jur.  1017. 

Note. — In  a  subsequent  case  in  the  Bail  Court, 
where  it  appeared  that  a  writ  of  summons,  dated 
Nov.  7th,  1853,  was  renewed  under  15  &  16  Vic. 
c.  76,  s.  11,  on  May  5th,  1854 }  and  was  again  de- 
livered to  the  proper  officer  for  renewal,  Nov.  6th, 
1854,  the  5th  November  having  been  a  Sunday,  the 
officer  having  refused  to  impress  the  seal  on  the 
ground  that  the  application  was  too  late,  the  court 
directed  him  to  impress  it  nunc  pro  tunc — quantum 
valeat.  Anonymous,  3  Com.  Law  Rep.  78  ;  24  Law 
Jonrn.  Q.B.  23  ;  Week.  Rep.  1854-5,  p.  74. 

CRIMINAL  LAW,   6E8SIOK8,   &C 

CHURCH-RATE — Enlarging  Burial  Ground- 
Repair  of  Church — Joint  Rate — Church  Building  Acts, 
58  Geo.  3,  c.  45,  and  59  Geo.  3,  c.  134,  s.  24.— Quavre 
whether  there  is  any  statute  which  gives  a  power  to 
make  a  rate  for  enlarging  a  burial  ground?  A  Joint 
rate  for  the  purposes  of  repairing  the  fabric  of  a 
church  and  of  enlarging  the  burial  ground,  which 
latter  cannot  be  made  at  Common  Law,  and  the  ma- 
chinery for  making  the  two  rates  being  different,  is 
not  valid.  Reg.  v.  W,  W.  Ahney  Esq.,  18  Jur. 
1052. 

CONSTABLE.— Police— 2  &  3  Vic.  c.  47,  s.  8— 
Appointment  of  additional  constables. — By  2  &  3  Vic. 
c.  47,  s.  8,  "  it  shall  be  lawful  for  the  said  commis- 
sioners of  police,  if  they  shall  think  fit,  on  the  appli- 
cation of  any  person  or  persons  showing  the  necessity 
thereof,  to  appoint  and  swear  any  additional  number 
of  constables  to  keep  the  peace  at  any  place  within 
the  metropolitan  police  district,  &c. ;  and  every  such 
constable  shall  have  all  the  powers,  privileges,  and 
duties  of  other  constables  belonging  to  the  metro- 
politan police  force,  &c."  The  parish  officers  of  I. 
applied  to  the  commissioners  of  police  to  appoint 
additional  persons  in  their  district  tor  the  purpose  of 
assisting  in  collecting  the  rates,  and  recommended  A. 
for  that  purpose.  The  commissioners  appointed  A. 
a  constable,  to  keep  the  peace  generally  under  the 
Police  Act,  2  &  3  Vic.  c.  47,  s.  8 :  Held,  though  the 
application  specified  a  particular  purpose  only,  and 
showed  no  necessity  for  the  appointment,  still  the 
appointment  as  a  constable  generally  was  valid,  as 
the  commissioners  were  constituted  the  sole  judges 
of  the  necessity,  and  their  power  under  the  statute 
was  to  appoint  generally.  Allan  v.  Preece,  24  Law 
Journ.  Exch.  9. 

CRIMINAL  INFORMATION.— Against  judge 
of  county  court  for  misconduct — Refusal  to  hear  counsel 
— Applicant  seeking  other  means  of  redress. — An 
application  for  a  criminal  information  is  entirely  to 
the  discretion  of  the  Court  of  Queen's  Bench  ;  it  is 


an  application  to  the  extraordinary  jurisdiction  of 
that  court,  and  is  entirely  to  the  discretion  of  the 
court.  One  of  the  well-established  rules  limiting  the 
discretion  of  the  court  in  granting  such  applications 
is  this, — that  if  the  party  who  applies  has  adopted 
any  other  course  to  procure  a  remedy  for  the  wrong 
of  which  he  complains,  he  is  bound  to  communicate 
what  has  occurred;  and  if  it  appears  that  he  has 
pursued  another  remedy  his  application  will  be 
refused.  Where,  therefore,  upon  an  application 
for  a  criminal  information  against  the  judge  of  a 
county  court  for  misconduct  in  his  office,  it  appeared 
that  the  party  applying  had  previously  memorialised 
the  Lord  Chancellor  to  remove  the  judge  from  his 
office  on  account  of  the  same  misconduct :  Held, 
that  although  the  Lord  Chancellor  had  declined  to 
interfere,  the  applicant  had,  according  to  the  rule  of 
the  Court  of  Queen's  Bench,  disqualified  himself 
from  applying  for  a  criminal  information.  Reg.  v. 
Marshall,  24  Law  Tim.  Rep.  210. 

ERROR. — Bail  in  error — Discharging  recognizance 
—  Warrant  for  re-committal  of  prisoner. — Where  a 
prisoner  who  has  been  out  on  bail,  and  has  been  re- 
committed, subsequently  pending  a  writ  of  error 
obtains  his  discharge  from  custody  improperly,  a 
general  warrant  for  his  apprehension  "in  execution 
of  the  judgment  in  the  prosecution  "  is  good,  and  it 
is  not  necessary  that  it  should  state  the  period 
during  which  the  prisoner  is  to  be  detained.  Semble, 
that  no  warrant  at  all  is  necessary,  but  that  the 
gaoler  might  retake  the  prisoner  as  for  an  escape. 
Dugdale  v.  Regina,  3  Com.  Law  Rep.  74;  Week. 
Rep.  1854-5,  p.  24. 

EVIDENCE.— Depositions— 11  j-  12  Vic.  c.  42, 
s.  17 — Different  charges — Opportunity  for  cross-exami- 
nations-Death of  witness. — By  sec.  17  of  the  11  &  12 
Vic.  c.  42,  in  all  cases  where  any  person  shall  appear 
or  be  brought  before  any  justice  of  the  peace  charged 
with  any  indictable  offence,  such  justice  shall,  in  the 
presence  of  such  accused  person,  who  shall  be  at 
liberty  to  put  questions  to  any  witness  produced 
against  him,  take  the  statement  on  oath  or  affirma- 
tion of  those  who  shall  know  the  facts  and  circum- 
stances of  the  case,  and  shall  put  the  same  into 
writing,  and  such  depositions  shall  be  read  over  to 
and  signed  by  the  witnesses,  and  also  by  the  justice  ; 
and  if  u  upon  the  trial  of  the  person  so  accused  as 
first  aforesaid  it  shall  be  proved  that  any  person 
whose  deposition  shall  have  been  taken  as  aforesaid 
is  dead,  or  so  ill  as  not  to  be  able  to  travel,  and  if, 
also,  it  be  proved  that  such  deposition  was  taken  in 
the  presence  of  the  person  so  accused,  and  that  he 
or  his  counsel  or  attorney  had  a  full  opportunity  of 
cross-examining  the  witness/1  then  "  it  shall  be  lawful 
to  read  such  deposition  as  evidence  on  such  prosecu- 
tion." The  statute  does  not  restrict  the  rule  which 
Previously  obtained — viz.,  that  when  the  prisoner 
as  had  a  full  opportunity  of  cross-examining  the 
witness,  the  deposition  shall  be  afterwards  received 
in  evidence.  Li  fact,  the  statute  enacts  that  when 
any  person  is  charged  with  an  indictable  offence,  the 
matter  must  be  spoken  to  by  witnesses  who  know  the 
facts  and  circumstances  of  the  case — i.  e.,  not  the 
particular  technical  charge  as  defined  by  law,  but  the 
facts  and  circumstances.  Then,  if  the  witness  be 
dead  or  ill,  and  the  other  requisites  of  the  statute  are 
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proved  to  hare  been  complied  with,  his  deposition 
may  be  given  in  evidence  in  such  prosecution  upon 
the  trial  of  the  person  so  accused — that  is,  of  the 
person  accused  of  an  indictable  offence.  The  ques- 
tion as  to  the  admissibility  of  such  evidence  is  not 
whether  the  two  charges  are  identically  the  same, 
but  whether  the  prisoner,  on  the  inquiry  before  the 
magistrate,  had  a  rail  opportunity  of  cross-ezaniining 
the  witness  whose  deposition  was  sought  to  be  used! 
A  prisoner  was  examined  before  a  magistrate  upon 
a  charge  of  feloniously  wounding  A.,  and  committed 
for  trial.  A.  subsequently  died,  and  the  prisoner 
was  tried  upon  an  indictment  for  the  murder,  and 
upon  the  coroner's  inquisition  for  the  manslaughter 
ox  A. :  Held,  that  the  deposition  of  A.,  taken  before 
the  committing  magistrate  was  properly  received  in 
evidence  at  the  trial,  under  the  11  &  12  Vic.  c.  42, 
8. 17.  Reg.  v.  Beeston,  24  Law  Journ.  M.  C.  5  ;  18 
Jur.  1058 ;  Week.  Sep.  1854-5,  p.  56. 

INSPECTORS  OF  WEIGHTS  AND  MEA- 
SUBES— Appointment  without  salary— b&6  Will.  4, 
c.  6$— Superintendents  ofpolico—2  j*  8  Vic.  c.  93— 
Jurisdiction  of  Sessions.  The  quarter  sessions  acting 
under  5  &  6  Will.  4.  c.  63,  s.  17,  which  requires  the 
quarter  sessions  to  direct  a  reasonable  remuneration 
to  be  paid  to  the  inspectors  of  weights  and  measures 
for  the  discharge  of  their  duties  appointed  an  inspector 
and  superintendents  of  police  to  be  inspectors  of 
weights  and  measures,  without  remuneration :  Held, 
that  there  was  nothing  in  Stat  2  &  3  Vic.  c.  93, 
which  rendered  the  appointment,  though  omitting  to 
direct  payment  of  a  reasonable  remuneration,  an 
excess  of  jurisdiction,  and  therefore  it  could  not  be 
questioned  in  the  Court  of  Queen's  Bench,  the  cer- 
tiorari being  taken  away  by  sec.  36  of  Stat.  5  &  6 
Will.  4,  c.  63.  Reg.  v.  Jarvis.  18  Jur.  1051. 

LICENSE  TO  SELL  exciseajdle  LI- 
QUORS.— Appeal,  power  of  recorder  to  hear,  under 
6  fr  6  WiU.  4,  c.  76,  ss.  103, 105.— By  sec.  103  of 
the  Municipal  Corporation  Act  (the  5  &  6  Will.  4, 
c.  76)  the  recorder  is,  by  virtue  of  his  office,  a 
justice  of  the  peace.  The  105  sec.  gives  to  the 
recorder  a  jurisdiction  in  the  character  of  judge  of 
the  quarter  sessions,  but  there  is  a  proviso  declaring 
that  the  recorder  is  to  have  no  power  to  grant  licenses. 
By  the  9  Geo.  4,  c.  61,  s.  27,  an  appeal  is  given  to 
the  general  quarter  sessions  against  the  decision  of 
justices  under  the  licensing  act.  It  has  been  held, 
m  accordance  with  the  prior  decision  of  Reg.  v. 
Dean  (2  Qu.  Ben.  Bep.  96)  that  the  recorder  at 

auarter  sessions  has  no  power  to  hear  appeals  against 
be  decision  of  licensing  justices,  the  proviso  in  sec. 
105  of  the  Municipal  Corporation  Act  being  a 
limitation  of  the  power  of  hearing  appeals  given  to 
the  recorder  by  the  prior  provisions  of  that  section. 
Regina  v.  Recorder  of  Bristol,  Week.  Bep.  1854-5, 
p.  69. 

BANKRUPTCY  AND  INSOLVENCY. 

ABBANG.  1MENT.  —  Witness — Examination  on 
oath — Power  to  compel— Summons— By  section  223  of 
the  Bankruptcy  Consolidation  Act,  1849,  if  a  trader 
petitioning  for  an  arrangement,  do  not  (among  other 
things)  make  a  full  disclosure  of  his  debts  and 
credits,  estate  and  effects,  the  court  may  adjudge 


such  petitioner  a  bankrupt,  and  may  adjourn  all 
further  proceedings  in  the  matter  into  the  public 
court,  and  advertise  such  adjudication.  It  has  been 
held,  that  the  commissioner  has  jurisdiction,  under  a 
petition  for  arrangement,  to  compel  a  witness  to  be 
examined  on  oath,  if  such  examination  involve  the 
inquiry  whether  the  petitioning  debtor  has  made  a 
fuu  and  true  disclosure  of  his  debts  and  effects  as  re- 
quired by  the  above  223rd  section.  In  determining 
upon  the  jurisdiction  to  examine  a  party  summoned, 
the  form  of  the  summons  is  immaterial,  when  the 
witness  is  in  fact  before  the  court  ready  to  be  ex- 
amined.   Re ,  "2  Bank  and  Insolv.  Bep.  1. 

ACT  OP  BANKBUPTCY.— Mortaage  of  all  pro- 
perty except  debts. — The  bankrupt  being  indebted  to 
nis  bankers  in  the  sum  of  £600,  gave  them  a  deed, 

S  which,  in  substance,  he  mortgaged  to  them  all 
3  property  ^personal)  which  he  possessed  at  the 
time,  except  his  book  debts.  The  proviso  was,  that 
if  the  bankrupt  should  repay  the  £600  and  interest 
on  the  25th  of  March,  1858,  or  such  earlier  time  as 
the  bankers  should  require  on  two  days'  notice,  then 
it  should  be  void.  On  the  4th  of  August,  1854,  the 
bankers  gave  such  notice,  and  on  the  11th  they  took 
possession.  The  petition  was  filed  on  the  21st.  The 
bankrupt  had  remained  in  possession  until  possession 
was  taken  by  the  bankers,  and  the  assignment  was  of 
his  printing  presses  and  stock  In  trade :  Held,  that 
the  assignment  was  an  act  of  bankruptcy,  and  that 
the  deed  was  void  as  against  the  assignees.  Re 
Jenvey,  24  Law  Tim.  Bep.  192. 

DISCHABGE  FBOM  CUSTODY.— Capias  irf- 
lagatum — Bankrupt^ — A  commissioner  has  jurisdic- 
tion to  discharge  from  custody  a  bankrupt  detained 
on  a  capias  ututgatum  founded  on  a  judgment  in  an 
action  on  billo  of  exchange.  Ex-parte,  Metcalf,  2 
Bank,  and  Insolv.  Bep.  3. 

COUNTY  COURTS. 

APPEAL.— Rnles  161, 163— Copies— Case.— Non- 
compliance with  the  rules  162  &  163  of  the  County 
Courts,  which  require  an  appellant  to  send,  two 
copies  of  the  case  to  the  Rule-office,  and  one  to  the 
successful  party,  within  three  days  after  the  same  is 
signed,  is  no  ground  for  striking  out  the  appeal ;  but 
the  respondent  should  proceed  on  his  judgment,  or 
transmit  the  case  himself  under  the  above  rules. 
Alcockv.Delane,  24  Law  Tim.  Bep.  212. 

ATTOBNEY.— Costs  in  the  County  Court— 15  &•  16 
Vic.  c.  54,  s.  1.— The  15  &  16  Vic.  c.  54,  s.  1,  autho- 
rises a  scale  of  attorney's  costs,  to  be  allowed  in  the 
County  Courts,  to  be  prepared,  and  when  so  done, 
and  approved  of  as  therein  mentioned,  all  costs  be- 
tween party  and  party,  and  attorney  and  client,  are 
to  be  taxed  by  the  clerk  of  the  County  Court,  "  and 
no  attorney  shall  have  a  right  to  recover  at  law  from 
his  client  any  costs  or  charges  not  so  allowed  on 
taxation :"  Meld,  that  until  such  scale  of  costs  has 
been  prepared  and  approved  of,  an  attorney  has  the 
same  right  to  recover  costs  for  business  done  in  the 
County  Court  as  he  had  before  that  act,  notwith- 
standing there  has  been  no  taxation.  Leversonr. 
Shaw,  8  Com.  Law  Bep.  46 ;  1  Jur.  N.  S.  16.. 
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Affirmation  in  lieu  of  Oath  (ante,p.  158). 

Sib,— The  28th  sec.  of  the  Common  Law  Pro- 
cedure Act,  1854,  allows  a  person  in  giving  evidence 
to  affirm  instead  of  taking  an  affidavit,  wnere  there 
are  any  conscientious  motives  for  refusing  to  swear. 
It  appears  to  me  that  this  section  may  give  rise  to 
some  doubts  as  to  the  powers  of  commissioners  for 
taking  affidavits  to  substitute,  the  statutory  affirma- 
tionfor  the  oath— at  least  to  the  extent  of  their 
authority— and  as  there  are  duties  which  we  may 
be  called  upon  to  perform,  without  any  due  con- 
sideration, tney  should  be  clearly  denned  and  well 
understood. 

First,  it  is  assumed  that  the  authority  of  the 
commissioners  to  accept  the  affirmation  in  lieu  of  the 
oath  is  clear  in  every  case  coming  within  the  scene 
of  the  act:  but  how  is  it  in  any  other  case— kit 
example,  with  regard  to  affidavits  required  in  suits 
or  proceedings  in  courts  of  equity— was  it  tne  in- 
tention of  the  legislature  that  tne  section  should  be 
confined  to  proceeding!  at  common  law  exclusively? 
and,  if  the  contrary,  can  such  an  interpretation  be 
fairly  put  upon  the  statute  as  to  carry  such  intention 
into  effect?  Prima  facie,  it  would  appear  that  the 
section  only  applied  to  the  subject  matter  of  the 
act,  t.s.,  proceedings  at  common  law ;  but,  on  the 
other  hand,  the  terms  of  it  are  general,  and  the 
reasons  for  applying  them  to  proceedings  in  equity 
seem  to  hold  equally  strong. 

Again,  what  degree  of  evidence  should  the  com- 
missioners be  satisfied  with  as  to  the  sincerity  and 
conscientiousness  of  the  deponent? — ought  his  bare 
statement  (to  all  appearance  con^Vntiously  made)  to 
be  received  as  sufficient? — or  should  the  reasons  lor 
his  refusal  to  take  an  oath  be  enquired  into  ?  The 
affirmation  ought}  doubtless,  to  be  prefaced  by  the 
words  given  at  the  end  of  the  section;  but  would 
not  a  special  jurat,  referring  in  terms  to  the  statute, 
be  necessary? 

A  few  elucidating  remarks  upon  the  above  points 
will,  I  feel  assured,  be  well  received  by  those  of 
your  subscribers  who  have  to  interpret  and  act  upon 
the  language  of  the  legislature,  and  are  desirous  of 
discharging  their  duties  according  to  its  spirit  and 
intention* 

I  remain,  &c., 
S. 

PROFESSIONAL  NEWS. 


Articled  Clerks  and  the  Examinatiokb.— 
Since  the  institution  of  the  examinations  in  1836 
(now  about  eighteen  years  ago),  there  have  been 
passed  7*128  candidates,  forming  at  least  two-thirds 
of  the  attorneys  now  in  practice.  It  is  curious  to 
note  that  the  number  of  rejected  during  this  period 
was  642,  amounting  to  about  one  in  every  twelve 
of  the  candidates,  or  nearly  eight  per  cent.  But 
a  most  alarming  feature  to  future  candidates  is  that 
the  ratio  of  the  rejected  has  been  increasing  ever 
since  the  commencement  of  the  system,  and  will,  in 
all  probability,  continue  to  increase  even  still  more. 
Thus  let  us  divide  the  above  eighteen  years  into 


three  different  periods,  and  note  the  increase.  Thus 
from  1836  to  1842,  out  of  2,742  candidates,  only  110 
were  rejected,  or  about  four  per  cent  From  the 
beginning  of  1843  to  the  end  of  1849,  out  of  2,569 
candidates,  no  less  than  204  were  rejected,  being 
nearly  double  the  number  out  of  a  much  less  quan- 
tity of  candidates.  From  the  beginning  of  1860  to 
the  end  of  1864  (being  five  clear  years)  there  were 
1,817  candidates,  and  out  of  these  no  less  than  228 
were  rejected,  Thus,  as  the  number  of  candidate! 
decreases  we  find  the  number  of  the  rejected  in- 
creases, this  last  quinqennial  period  exhibiting  a  per 
centage  of  nearly  thirteen.  IT  the  ratio  should  con- 
tinue to  increase  (and  looking  at  the  determination  of 
the  examiners  on  the  one  hand,  and  the  evident  neg- 
lect of  the  candidates  on  the  other,  we  see  no  reason 
to  suppose  it  will  not  increase),  the  examination  will, 
indeed,  prove  a  great  source  of  dread  to  articled 
clerks.  This  subject  is  one  of  great  interest  in  the 
present  condition  of  the  profession,  and  we  shall  re- 
turn to  it  very  shortly,  with  a  view  chiefly  to  urge 
the  necessity  for  articled  clerks  to  prepare  them- 
selves more  carefully  for  the  ordeal  than  has  hitherto 
been  the  custom  with  them.  Much  of  the  increase 
of  rejection  is  owing  to  the  false  views  entertained  by 
candidates  of  what  is  required  of  them,  and  their  too 
great  reliance  on  mere  stuffing.  It  seems  to  be 
wholly  forgotten  that  the  business  of  the  solicitor's 
office  should  form  the  substratum  of  study,  and  the 
practical  matter  should  engage  much  of  the  attention 
of  the  student. 

County  Coukt  Judges.— The  case  of  Mr.  Mar- 
shall (Judge  of  the  County  Court  of  Wakefield)  and 
Mr.  Snaw,  the  counsel  who  he  refused  to  hear,  has 
been  disposed  of  by  the  Court  of  Queen's  Bench  dis» 
cbATginjr  the  rnle  for  a  criminal  information  on  the 
ground  that  Mr.  Shaw  had,  by  applying  to  the  Lord 
Chancellor  for  a  dismissal  of  Mr.  Marshall,  chosen  his 
remedy,  and  must  abide  thereby,  so  far  at  least  as 
concerned  the  extraordinary  proceeding  by  criminal 
information.  The  rule,  however,  was  discharged 
without  costs,  and  Lord  Campbell,  said:  "There 
would  have  been,  except  for  (hat  application  to  the  Lord 
Chancellor,  strong  grounds  for  granting  the  criminal 
information ;  for  it  was  quite  shocking  to  find  that  such 
things  occurred  before  a  regujar  tribunal"  Another 
case  of  tiie  same  Judge's  (£011  v.  Swift,  infra,  Suifc- 
siaby  "  County  Courts")  has  been  brought  before 
the  Court  of  Exchequer,  and  it  has  been  held,  that 
his  determination,  giving  himself  jurisdiction  where 
properly  he  had  none,  was  erroneous,  and  could  not 
oe  applied,  The  judges  of  the  court  were  very  de- 
cided that  a  prohibition  should  issue,  upon  the 
ground  that  the  judge  had  no  jurisdiction. 

Cbimxnal  Appeals. — The  appeals  in  criminal 
cases  increase,  as  might  be  expected,  and  some  of 
them  for  very  insufficient  causes.  The  Court  of 
Criminal  Appeal  have  very  recently  expressed  them- 
selves much  surprised  at  tne  reservation  of  questions 
which  really  could  not  be  said  to  be  questions  of  law 
at  all,  and  in  particular  they  were  very  severe  in 
their  remarks  in  a  case  where  the  question  was 
whether  the  proceedings  at  a  certain  quarter  sessions 
were  not  wholly  void  m  consequence  of  the  oaths  to 
the  witnesses  having  been  administered  by  the  usher 
of  the  court  instead  of  by  the  clerk  of  the  peace  1 
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SPECIFIC    PERFORMANCE    IN    THE 
COMMON  LAW  COURTS. 


As  we  have  before  intimated  an  opinion  that  courts 
of  law  were,  by  the  late  Procedure  Act,  1854,  en- 
abled to  enforce  the  specific  performance  of  agree- 
ments (which  has  hitherto  been  the  general  opinion 
of  the  profession),  we  think  it  will  be  acceptable  to 
our  readers  to  be  furnished  with  some  reasons  for 
supposing  that  this  jurisdiction  as  to  the  ordinary 
contracts  of  vendor  and  purchaser  is  not  given  to 
the  common  law  courts.  In  the  work  of  Messrs. 
Holland  and  Chandless  on  the  Common  Law  Pro- 
cedure Act,  1854,  are  the  following  observations : — 

uThe  former  state  oi  the  law  of  mandamus,"  they 
say,  u  with  its  defects,  and  the  object  and  bearing  of 
the  improvements  intended  to  be  carried  out  by  this 
act,  have  been  so  clearly  pointed  out  by  the  Common- 
law  Commiwdoners  in  their  Second  Report,  where 
these  improvements  are  recommended,  that  we  can- 
not do  better  than  briefly  refer  to  some  passages  in 
that  Report. 

•l  *  It  is  true,1  say  the  Commissioners, *  that,  besides 
tne  proceeding  by  action  at  law,  there  exists,  in 
cases  where  a  public  inconvenience  or  private  wrong 
is  occasioned  by  the  omission  of  a  public  or  official 
duty,  or  one  imposed  by  act  of  Parliament  for  the 
benefit  of  individuals,  and  .no  sufficient  remedy  is 
afforded  by  action  for  damages,  a  process,  by  writ  of 
mandamus,  to  compel  the  performance  of  the  par- 
ticular duty.    This  proceeding  is  not  common  to  all 
the  courts,  but  peculiar  to  the  Court  of  Queen's 
Bench ;  and  it  appears  to  have  been  originally  con- 
fined in  its  operation  to  a  very  limited  class  of  cases 
affecting  the  administration  of  public  affairs,  such  as 
the  election  of  corporate  officers,  the  restoration  of 
officers  improperly  removed,  the  compelling  inferior 
courts  to  proceed  with  matters  within  their  jurisdic- 
tion, or  public  officers  to  perform  duties  imposed 
upon  them  by  common  law  or  by  statute,  as  to  make 
a  rate,  and  the  like ;  and  there  can  be  little  doubt 
that  the  extreme  hardship  arising  out  of  the  defect 
in  the  law  which  we  have  pointed  out  was  one 
considerable  motive  for  the  extension  of  the  remedy, 
in  more  recent  times,  to  cases  in  which  the  rights  of 
private  individuals  only  were  concerned.    In  the 
course  of  modern  legislation  no  session  of  Parliament 
occurs  in  which  a  great  number  of  acts  of  Parliament 
&o  not  pass  for  making  railways,  forming  docks, 
building  bridges,  improving  towns,  and  an  infinite 
variety  of  public  works*  for  the  most  part  to  be  done 
by  joint-stock  corporations  or  companies  for  the 
benefit  of  the  shareholders.    In  almost  every  act  of 
this  kind  numerous  provisions  are  to  be  found  which 
direct  tnat  the  company  shall  do  certain  works  for 


the  benefit  of  individuals,  such  as  making  communi- 
cations between  lands  intersected  by  works  authorised 
by  the  acts,  substituting  new  buildings  for  others 
which  have  been  necessarily  removed,  making  roads 
and  communications  in  lieu  of  old  ones  blocked  up 
or  injured,  and  a  variety  of  other  works  of  a  similar 
character.  In  the  eyent  of  non-compliance  with  these 
enactments,  as,  indeed,  in  all  cases  where  the  pro- 
ceeding by  mandamus  must  be  resorted  to,  the  re- 
medy is  uncertain,  tedious,  and  expensive 

u *  In  any  case  where  a  party  has  such  an  interest 
in  the  issuing  of  a  mandamus  as  to  be  able  to  main- 
tain an  action  for  damages  in  case  of  a  false  return, 
or,  in  other  words,  wherever  any  person  is  interested 
as  a  private  individual  in  the  performance  of  any  act 
which  maybe  enforced  by  mandamus,  the  latter  writ 
is  as  much  ex  dtbUo  justitias  as  the  writ  by  which, 
after  so  much  expense  and  delay,  he  may  now  re- 
cover damages  for  a  false  return.'  (Second  Report, 
p.  41). 

"  We  now  proceed  to  consider  the  language  of 
the  sections  in  this  act;  and,  first,  it  may  be  observed 
generally,  that  no  change  has  been  made  in  the  law 
of  mandamus,  but  solely  in  the  proceedings  to  obtain 
the  writ. 

u  The  question  will  probably  be  raised,  whether, 
under  *ec.  68,  the  courts  have  practically  the  power 
of  enforcing  the  specific  performance  of  any  contract ; 
but  it  is  submitted  that  no  such  power  is  given,  and 
that  the  words  '  duty  in  which/  &c,  do  not  include 
duties  resulting  from  express  private  contracts 
between  two  parties,  and  for  breach  of  which  an 
action  of  tort  lies  (see  Roorman  v.  Brown,  3  Q.  B. 
511),  but  is  confined  to  another  class  of  cases,  where 
a  private  wrong  is  occasioned  by  the  non-fulfilment 
of  some  public  or  official  duty,  or  one  imposed  by  act 
of  Parliament  for  the  benefit  of  individuals ;  as,  for 
instance,  where  a  private  company,  which  has  the 
option  of  taking  land,  gives  a  notice  under  an  act  of 
Parliament  to  treat.  This  would  be  held  a  declara- 
tion of  their  option  to  take,  and  a  contract  of  pur- 
chase, of  which  the  court  would  compel  specific 
performance.  (See  per  Patteson,  J.,  in  Reg.  v. 
The  Commissioners  of  Woods  and  Forests,  15 
Q.  B.  74). 

"  In  confirmation  of  this  view,  we  may  refer  to  the 
Report  of  the  Commissioners  above  cited ;  and  further 
mention,  that  a  clause  expressly  empowering  courts 
of  law  to  grant  specific  performance  of  contracts  was 
struck  out  of  this  act  in  the  House  of  Lords,  on  the 
ground  that  it  would  not  be  advisable  to  give  the 
court  such  a  power.  The  right,  therefore,  sought  to  be 
enforced,  and  the  duty,  in  the  fulfilment  of  which  the 
plaintiff  is  personally ( interested,1  remain  the  same ; 
the  same  demand  and  refusal  are  necessary  before 
Commencing  the  action  under  the  sections  as  were 
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heretofore  required  before  moving  for  the  rule  for  a 
writ  of  mandamus :  and  the  discretion  of  the  court  in 
granting  or  withholding  the  mandamus  has  been 
carefully  preserved  by  sec.  71,  which  empowers  the 
court, 4  if  it  shall  see  fit,'  to  issue  the  peremptory  writ. 
The  novelties  introduced  are,  that  the  proceedings 
for  a  mandamus  to  enforce  the  performance  of  a  duty 
in  which  an  individual  is  personally  concerned  may 
be  commenced  in  any  of  the  superior  courts,  and 
that  the  machinery  of  an  ordinary  action  is  to  be 
applied  to.  such  proceedings. 

"There  is,  further,  a  new  provision  in  sec.  74, 
empowering  the  court,  besides  or  instead  of  pro- 
ceeding by  attachment,  to  cause  the  work  to  be  done 
by  the  plaintiff  or  some  other  person  at  the  expense 
of  the  defendant 

44  By  sec.  68  it  is  provided,  that  the  plaintiff  in 
any  action  in  any  superior  court,  except  replevin 
and  ejectment,  may  proceed  for  a  mandamus.  On 
reading  the  words,  4in  any  action,'  &c,  it  might  ap- 
pear at  first  sight  that  the  mandamus  could  only  be 
claimed  when  an  action  was  pending  for  some  cause 
besides  the  omission  to  perform  the  act  sought  to  be 
compelled;  that  is,  that  no  writ  could  be  issued 
solely  for  the  purpose  of  claiming  a  mandamus. 
But  looking  to  the  provision  enabling  the  plaintiff 
in  his  declaration  to  claim  the  writ  separately,  if 
necessary,  and  to  the  fact  that  in  many  cases  no 
other  ground  of  action  would  exist,  it  is  apprehended 
that  such  a  construction  would  not  be  put  upon  the 
words  of  this  section." 


NEW  ORDER  IN  CHANCERY. 


Solicitors'  Fees  on  Proceedings  in  Chambers. 

The  following  order,  dated  2nd  February,  1865, 
giving  a  solicitor  an  increased  remuneration  for  any 
matter  in  chambers  which  shall  have  received  from 
the  solicitor  extraordinary  skill  and  labour,  is  but 
a  just  measure.    The  order  runs  thus: — 

14  Where  the  preparation  of  any  case  or  matter  to 
lay  it  before  the  judge  in  chambers  on  a  summons 
shall  have  required  and  received  from  the  solicitor 
such  extraordinary  skill  and  labour  as  materially  to 
conduce  to  the  satisfactory  and  speedy  disposal  of  the 
business,  and  therefore  shall  appear  to  the  judge  to 
deserve  higher  remuneration  than  the  ordinary  fees, 
the  judge  may  allow  to  the  solicitor,  by  a  memo- 
randum in  writing  expressly  made  for  that  purpose, 
and  signed  by  the  judge,  specifying  distinctly  the- 
grounds  of  such  allowance,  such  further  fee,  not  ex- 
ceeding ten  guineas,  as  in  his  discretion  he  may  think 
fit,  instead  of  the  fee  of  one  guinea  authorised  in  such 
a  case  by  the  order  of  the  23rd  day  of  October  1852." 
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Bills  of  Exchange  Bill  [ante,  p.  245].— Mr. 
Keating,  the  common  law  barrister,  has  brought  in 
his  bill,  as  a  rival  to  that  of  Lord  Brougham's,  to 
facilitate  the  recovery  upon  bills  of  exchange  and 
promissory  notes.  It  certainly  is  a  preferable 
measure,  and  if  the  profession  have  but  a  choice 
between  the  two  there  can  be  no  hesitation  in  adopt- 
ing that  of  Mr.  Keating.  By  this  bill  all  actions 
upon  bills  or  promissory  notes  are  to  be  brought  by 
writ  of  summons,  in  the  special  form  given  in  the 
act.  In  the  event  of  the  parties  not  appearing  to 
the  writ,  the  plaintiff  shall  be  at  liberty,  on  an 
affidavit  of  the  service  of  such  writ,  to  sign  judgment 
and  proceed  to  execution.  The  defendant,  where 
he  is  within  the  jurisdiction  of  the  court,  may,  within 
eight  days  after  the  service  of  such  order,  apply  to  a 
judge  of  any  of  the  courts  for  permission  to  appear 
to  the  writ,  and  he  shall,  on  disclosing  a  valid 
defence,  be  allowed  to  appear  and  defend  the  action. 
Where  the  parties  are  not  resident  within  the 
jurisdiction  of  the  courts,  a  different  writ  is  given, 
and  the  period  allowed  for  entering  an  appearance 
is  to  be  regulated  by  the  distance  from  England  of  the 
locality  in  which  the  party  happens  at  the  time  to  be 
resident.  In  all  cases  the  actions  must  be  com- 
menced within  three  months  after  the  instruments 
shall  have  become  due;  otherwise  the  parties  are 
to  be  left  to  their  ordinary  remedies. 

Speedy  Trial  of  Offenders.— This  bill  of  Lord 
Brougham's  gives  power  in  simple  larcenies  of  less 
than  20s.  to  justices  to  commit  for  not  more  than 
three  months.    There  is  a  fair  prospect  of  its  passing. 

Mr.  Barber's  Admission. — The  renewed  appli- 
cation of  Mr.  Barber  for  admission  stands  over  until 
the  2nd  day  of  next  Easter  Term. 

County  Court  Judges  and  their  Salaries. 
— As  might  have  been  expected,  those  judges  whose 
salaries  have  not  been  raised  are  making  a  great 
outcry,  and  putting  forth  their  claims  in  what  appears, 
considering  their  position,  a  most  indecorous  manner. 
No  judge  ought  to  be  put  in  the  position  of  a  suppli- 
ant for  increase  of  pay. 

Judgments  and  Annuities. — The  practical  in- 
conveniences arising  out  of  the  present  state  of  the 
law  as  to  registered  judgments  have  drawn  attention 
to  the  subject,  and  Lord  St.  Leonards  has  introduced 
a  bill  into  the  Lords  in  order  to  afford  greater 
security  to  purchasers  against  judgments.  A  regis- 
tration of  annuities  is  also  to  form  part  of  the  bill, 
for,  afe  we  have  before  stated  (p.  150)  annuities,  are 
no  longer  required  to  be  enrolled. 

Registration  of  Mortgages.— It  appears  that 
the  Lord  Chancellor  contemplates  the  establishment 
of  a  registry  of  mortgages. 
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(Continued  from  J>.  289.) 

PETITIONING  CREDITOR  AND  HIS  DEBT. 

Act  of  Bankruptcy  by  Summoning  —  Sectinn  82 
[ante,    255] — Admission  of  part    of  Claim,    with 
Deposition  of  Good  Defence    to  residue — Non-pay- 
ment of  part   admitted  no  Act  of  Bankruptcy. — 
Before  continuing  the  subject  of  Petitioning  Cre- 
ditor's Debt,  we  are  anxious  to  draw  attention  to  a 
case  which  escaped  us  at  the  time  of  noticing  sec.  82 
(ante,  p.  255)  of  the  Consolidation  Act.    We  have 
there  stated,  in  accordance  with  what  appears  to  be 
the  very  plain  language  of  that  section,  that  in  order 
to  prevent  an  admission  of  part  of  the  creditor's 
demand  being  an  act  of  bankruptcy,  the  summoned 
trader  must,  as  to  the  part  admitted,  pay,  secure,  or 
compound  for    the    same.     Now,  the    Exchequer 
Chamber  has  come  to  a  different  conclusion,  and 
has  decided  that  if,  upon  a  summons  under  sees. 
78 — 82  of  the  Consolidation  Act,  the  trader  admits 
part  of  the  debt,  but  disputes  the  residue,  and  the 
commissioner  does  not  require  a  bond  as  to  the  part 
disputed,  no  act  of  bankruptcy  is  committed  by  the 
trader  omitting  to  pay,  secure,  or  compound  for  the 
part  admitted  (Oldfield  v.  Dodd,  8  Exch.  Rep.  578 ; 
S.  C.  17  Jur.  261 ;  22  Law  Journ.  N.  S.  Exch.  144). 
This  somewhat  extraordinary  decision  has  been  the 
subject  of  some  remark,  and  at  one  time  it  was  pro- 
posed to  include  it  in  the  contemplated  bankruptcy 
act  by  expressly  over-ruling  it  by  a  legislative  de- 
claration.   It  is  not  easy  to  understand  the  reasons 
of  the  judges  for  their  decision,  but  the  point  may  be 
best  understood  by  the  following  statement.     By  the 
12  &  13  Vic.  c.  106,  s.  82,  if  a  trader,  summoned  to 
the  Court  of  Bankruptcy,  shall,  upon  his  appear- 
ance, sign  an  admission  for  part  only  of  the  demand, 
and  shall  not  make  a  deposition  that  he  believes  he  has  a 
good  defence  upon  the  merits  to  the  residue,  and  (if 
required  by  the  court  so  to  do)  enter  into  a  bond  to 
pay  such  sum  as  shall  be  recovered,  &c,  then  and  in 
such  case,  if  such  trader  shall  not  pay,  &c,  the  said 
sum  so  admitted,  &c,  he  shall  be  deemed  to  have 
committed  an  act  of  bankruptcy  on  the  eighth  day 
after  the  service  of  the  summons,  provided  a  petition 
shall  be  filed  against  such  trader  within  two  months, 
&c.  Where  a  trader  so  summoned  admitted  a  part  of 
the  debt,  and  deposed  that  he  had  a  good  defence 
upon  the  merits  to  the  residue,  and  the  bond  was 
dispensed  with  by  the  commissioner,  it  was  held  that 
he  had  not  committed  an  act  of  bankruptcy  under 
that  section,  although  he  afterwards  made  default 
within  its  terms,  and  was  thereupon  adjudged  bank- 


rupt. Semite,  in  such  a  case  the  creditor,  in  order  to 
make  the  trader  a  bankrupt,  should  commence  pro- 
ceedings de  novo  under  the  act  for  the  amount  of 
his  original  claim,  less  the  amount  admitted  by  the 
trader,  or  he  might  waive  the  amount  disputed. 

When  petitioning  creditor's  debt  must  have  accrued. 
— The  petitioning  creditor's  debt  must  have  accrued 
before  the  debtor  ceased  to  be  a  trader  (Dawe  v. 
Holdsworth,  Peake,  64 ;  Doe  v.  Lawrence,  2  Car. 
and  P.  134) ;  that  is  to  say,  either  whilst  he  was  in 
trade,  or  before  he  entered  into  it  (Cooke,  28; 
Baillie  v.  Grant,  9  Bing.  121 ;  2  M.  and  Scott,  193). 
Where  the  bankrupt  contracted  a  further  debt  after 
he  left  off  trade,  and  paid  money  to  the  creditor 
without  any  direction  as  to  its  application,  the  court 
held  that  the  payment  should  be  applied  to  the  old 
debt ;  and  that,  as  the  new  debt  was  contracted  after 
the  debtor  left  off  trade,  there  was  no  sufficient  peti- 
tioning creditor's  debt  to  support  the  commission 
(Meggott  v.  Mills,  1  Lord  Raym.  286 ;  Comb.  463). 
What  shall  be  deemed  a  retirement  from  trade  is 
sometimes  questionable  (see  exp.  Cundy,  2  Hose, 
857 ;  exp.  Paterson,  1  Rose,  403  ;  Wharum  v.  Rout- 
ledge,  5  Esp.  235)  ;  but  where  a  trading  is  proved, 
it  shall  be  presumed  to  continue,  until  the  contrary 
be  shown  (Henry  v.  Birch,  3  Campb.  233). 

And  the  debt  must  have  accrued  before  the  act  of 
bankruptcy  on  which  it  is  intended  to  found  the  fiat 
(Moss  v.  Smith,  1  Camp.  489)  ;  therefore,  where  a 
verdict  was  obtained  against  a  trader,  before  an  act 
of  bankruptcy,  in  an  action  for  breach  of  promise  of 
marriage,  and  judgment  was  not  obtained  until  after 
the  act  of  bankruptcy, 'it  was  holden  that  this  did  not 
constitute  a  good  petitioning  creditor's  debt  (exp. 
Charles,  14  East,  197).  So,  where  a  person' ac- 
cepted an  accommodation  bill  for  a  trader  before  an 
act  of  bankruptcy,  and  after  the  act  of  bankruptcy 
paid  the  amount  to  a  third  person  to  whom  it  was 
negotiated,  this  was  holden  not  to  be  a  good  petition- 
ing creditor's  debt ;  for,  until  payment,  the  acceptor 
was  but  a  surety  for  the  bankrupt,  and  only  became 
a  creditor  by  the  payment,  which,  being  after  the 
act  of  bankruptcy,  could  not  create  a  good  petitioning 
creditor's  debt  (exp.  Holding,  1  Glyn  and  J.  97). 
So,  where  the  debt  was  contracted  after  the  arrest, 
and  before  ihe  trader  had  lain  in  prison  the  requisite 
time  to  constitute  the  act  of  bankruptcy,  it  was 
holden  not  sufficient  (exp.  Dagger,  1  Mont.  B.  L. 
18,  n.  c).  In  the  case  of  bills  of  exchange  or  pro- 
missory notes,  if  the  bill  or  note  be  given  by  the 
bankrupt  before  the  act  of  bankruptcy,  it  is  sufficient 
(see  Macarty  v.  Barrow,  2  Str.  949)  ;  and  each  as- 
signment of  it  afterwards  will  have  a  reference  to  the 
time  when  the  bankrupt  parted  with  it.  Where  a 
trader  gave  a  creditor,  in  payment  of  a  debt  due  to 
him,  a  bill  drawn  by  the  trader  upon  another  per- 
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son,  and  the  trader  committed  an  act  of  bankruptcy 
before  the  bill  was  due,  or  even  presented  for  accept- 
ance) the  bill  was  bolden  to  be  a  good  petitioning 
creditor's  debt,  even  although  it  appeared  that,  sub- 
sequently to  the  commission,  it  was  duly  paid  by  the 
acceptor  (exp.  Douthat,  4  B.  and  A.  67).  Where  a 
trader  gave  his  promissory  note  for  £200  to  A. 
before,  and  A.  indorsed  it  to  B.  after  the  act  of  bank- 
ruptcy, it  was  holden  that  B.  was  a  good  petitioning 
creditor  (Anon.  2  WOs.  135  ;  exp.  Thomas,  1  Atk. 
73)*;  and  the  same,  where  the  note  became  due 
before  the  act  of  bankruptcy,-  and  was  indorsed  to 
the  petitioning  creditor  after  it  was  due  and  dis- 
honoured, and  after  the  act  of  bankruptcy  (Bingley 
v.  Maddison,  Cooke,  32;  Glaister  v.  Hewer,  7T.  R. 
498 ;  exp.  Wainman,  Cooke,  34).  But  the  bill  or 
note  must  be  actually  indorsed  to  the  petitioning 
creditor  before  the  suing  out  of  the  fiat ;  and  must 
be  proved  to  be  so,  for  that  fact  shall  not  be  pre- 
sumed (Rose  v.  Rowcroft,  4  Camp.  245  ;  Dickson  v. 
Evans,  6  T.  R.  69).  So  an  I.  O.  U.  must  be  proved 
to  have  existed  at  the  time  of  the  act  of  bankruptcy, 
although  bearing  date  before  it  (Wright  v.  Lawson, 
2  Mees.  and  Wels.  739).  And  where  a  trader  ac- 
cepted a  bill  to  the  amount  of  some  goods,  leaving  a 
blank  for  the  creditor's  name  as  drawer,  and  the 
creditor  did  not  sign  his  name  to  it  until  after  he  had 
sued  out  a  commission  against  the  acceptor,  it  was 
holden  that  the  bill  in  this  case  was  not  sufficient  as 
a  petitioning  creditor's  debt  to  support  the  commis- 
sion (exp.  Farendon,  Buck,  34).  And  in  all  cases, 
if  a  sufficient  petitioning  creditor's  debt  exist  at  the 
time  of  the  act  of-  bankruptcy,  the  creditor's  obtain- 
ing a  security  of  a  higher  nature  for  it  after  the  act 
of  bankruptcy,  'such  as  a  judgment  (Bryant  v. 
Withers,  2  M.  and  S.  123 ;  exp.  Bryant,  1  Yes.  and 
B.  211 ;  exp.  Mostyn,  snpr&),  bond,  or  other  security 
Ambrose  v.  Clendon,  2  Str.  1042 ;  exp.  Mafsden, 
Mont.  B.  L.  18;  17  Jur.  656),  will  not  preclude 
him  from  suing  out  a  fiat  upon  the  original  debt. 
The  substantive  liability,  and  not  the  precise  form  of 
remedy,  is.  the  test  (re  Bryant,  1  Rose,  283).  When 
the  debt  was  a  balance  of  an  account,  which  con- 
tinued running  up  to  the  date  of  the.  commission, 
and  always  against  the  bankrupt  to  the  amount  of 
£100,  though  if  the  payments  had  been  applied  in 
the  order  of  time,  the  particular  balance  due  at  the 
time  of  bankruptcy  would  be  discharged ;  this  was 
held  to  be  a  good  petitioning  creditor's  debt  (Shaw 
v.  Harvey,  Mood  and  M.  526). 

Act  of  bankruptcy  prior  to  the  petitioning  creditor's 
debt — Bills  of  exchange. — Although  the  petitioning 
creditor's  debt  must  exist  at  the  time  of  the  act  of 
bankruptcy  upon  which  the  fiat  is  to  be  grounded, 
yet  by  the  Consolidation  Act,  1849,  8.  88,  no  adjudi- 
cation shall  be  deemed  invalid  by  reason  of  any  act 


or  acts  of  bankruptcy  prior  to  the  debt  or  debts  of 
the  petitioning  creditor  or  creditors,  or  any  of  them, 
provided  there  be  a  sufficient  act  of  bankruptcy  sub- 
sequent to  such  debt  or  debts  (see  Donovan  v.  Duff, 
9  East,  21 ;  Bryant  v.  Withers,  2  M.  and  S.  127). 
The  object  of  this  enactment  is  to  prevent  an  adjudi- 
cation regularly  obtained  being  defeated  by  prior 
acts  of  bankruptcy  having  been  committed. 

Petitioning  creditor's  debt  payable  at  future  time. — 
Also,  although  the  petitioning  creditor's  debt  must 
be  due,  that  is,  must  have  existence  at  the  time  of 
the  act  of  bankruptcy,  it  is  not  necessary  that  it 
should  be  actually  payable  at  that  time,  for  by  the 
Consolidation  Act,  1849,  s.  91,  "  every  person  who 
has  given  credit  to  any  trader  upon  valuable  con- 
sideration for  any  sum  payable  at  a  certain  time  (see 
exp.  Page,  1  Glyn.  and  J.  100),  which  time  shall  not 
have  arrived  when  such  trader  committed  an  act  of 
bankruptcy,  may  so  petition  or  join  in  petitioning  as 
aforesaid,  whether  he  shall  have  had  any  security  in 
writing  for  such  sum  or  not."  Before  this  provision, 
which  first  appeared  in  the  6  Geo.  4,  c.  16,  such  per- 
sons only  as  had  bills,  bonds,  promissory  notes,  or 
other  written  securities  for  their  debts,  could  peti- 
tion, in  cases  where  the  debt  was  not  actually  pay- 
able at  the  time  of  the  act  of  bankruptcy,  5  Geo.  4, 
c.  30,  s.  22,  a  defect  in  the  bankrupt  laws  whicjipow 
seems  to  be  remedied  by  the  above  provisions.  By 
stat.  7  Geo.  1,  c.  31,  s.  1,  persons  who  should  give 
credit  on  such  securities  as  aforesaid — namely,  bills, 
bonds,  promissory  notes,  or  other  securities,  to  any 
person  who  should  afterwards  become  bankrupt, 
upon  a  good  and  valuable  consideration  bond  fide, 
might  prove  for  them  under  the  commission,  although 
the  same  were  not  payable  at  the  time  of  the  act  of 
bankruptcy ;  and  by  stat.  5  Geo.  2,  c.  30,  s.  22, 
reciting  this  clause,  it  was  enacted  that  it  should  be 
lawful  for  such  person  to  petition,  or  join  in  petition- 
ing, for  the  commission.    Now,  under  this  statute 

5  Geo.  2,  c.  80,  s.  22,  not  only  the  person  to  whom 
the  bankrupt  gave  negotiable  securities,  but  also  any 
person  to  whom  they  were  afterwards  indorsed, 
might  petition  for  the  commission  (Cullen,  74; 
Anon.  2  Wils.  135)  ;  and  this,  whether  the  bankrupt 
were  drawer  or  acceptor  (see  exp.  Douthat,  4  B.  and 
A.  67),  or  whether  the  bills  or  notes,  &c,  were  pay- 
able at  the  time  of  suing  out  the  commission  or  not 
{Id.).  It  should  seem,  therefore,  that  the  same  con- 
struction should  be  given  to  the  above  clause  of  stat. 

6  Geo.  4,  c.  16,  s.  15,  and  the  Consolidation  Act, 
1849,  s.  91.  But  a  debt,  to  be  within  the  statute, 
must  be  payable  at  a  time  certain,  either  by  express 
stipulation  to  that  effect,  or  it  should  seem  by  the 
custom  of  the  trade.  And  where,  by*the  mortgage 
deed,  the  money  is  only  made  payable  after  six 
months'  notice,  and  such  notice  not  to  expire  before 
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a  day  certain,  it  is  nevertheless  a  good  petitioning 
creditor's  debt  to  support  a  fiat  issued  before  that 
day  (Hill  v.  Harris,  Mood,  and  M.  448)  ;  but  where 
the  petitioning  creditor  is  a  mortgagee  in  trust, 
semble,  the  court  will  not  support  the  fiat  unless  with 
the  acquiescence  of  the  cestui  que  trust  (exp.  Gray,  4 
Dea.  and  C.  778 ;  2  Mon.  and  A.  288).  Where  a 
creditor  to  the  amount  of  £100  received  from  his 
debtor  a  bill  drawn  by  him  upon  another  person, 
who  had  not  then,  or  when  the  bill  became  due,  any 
effects  of  the  drawer's  in  his  hands,  and  the  bill  when 
due  was  dishonoured,  but  no  notice  given  to  the 
drawer  of  its  dishonour,  the  court  held  that  the  bill 
might  be  treated  as  a  nullity,  notwithstanding  the 
want  of  notice,  and  that  the  creditor  might  sue  out  a 
commission  in  respect  of  the  whole  of  his  original 
debt  (Bickerdike  v.  Bollman,  1  T.  B.  405).  It  has 
been  holdenthat  a  bill  for  £100  drawn  by  the  bank- 
rupt, and  not  due  at  the  time  of  the  act  of  bank- 
ruptcy, but  due  before  tjie  holder  petitions  for  the 
commission,  is  a  good  petitioning  creditor's  debt; 
although,  if  a  rebate  of  interest  were  to  be  made  for 
the  time  it  had  to  run  when  the  act  of  bankruptcy 
was  committed,  it  would  of  course  be  otherwise 
(Brett  v.  Levett,  13  East,  218).  Where  the  peti- 
tioning creditor  had  levied  execution  against  the 
bankrupt  for  part  of  his  debt,  and  shortly  after 
issued  a  commission  upon  the  residue,  he  was 
ordered  to  furnish  the  assignees  with  the  particulars 
of  his  debt,  and  the  time  when  it  was  contracted ; 
and  although  in  aid  of  an  action  by  the  assignees 
against  the  sheriff,  impeaching  the  execution  on  the 
ground  of  its  being  overreached  by  an  act  of  bank- 
ruptcy (exp.  Glover,  2  Glyn  and  J.  60). 

Creditor  having  security. — A  creditor  having  a 
security,  as  a  mortgage,  may  petition  for  an  adjudi- 
cation against  his  debtor  without  giving  up  his 
security  (exp.  Jackson,  5  Yes.  357 ;  exp.  Topham, 
1  Madd.  88).  However,  when  he  proves  his  debt 
at  the  opening,  he  must  state  what  his  security  is, 
and  it  must  be  sold  before  proof. 

Public  officer  of  public  company  petitioning. — Various 
statutes,  as  the  Joint  Stock  Banking  Companies' 
Act,  the  7  Geo.  4,  c.  46  (see  exp.  Hall,  3  Deac. 
405),  expressly  authorized  the  public  officer  of 
certain  public  companies  to  petition  for  adjudication ; 
others  merely  enabled  such  officer  to  sue,  but  did  not 
authorize  him  to  petition  for  adjudication,  and  he 
was  held  not  to  be  entitled  so  to  petition.  Now, 
however,  by  sec.  92  of  the  Consolidation  Act,  1849, 
u  a  petition  for  adjudication  of  bankruptcy  against 
any  trader  indebted  in  the  amount  aforesaid  to  any 
co-partnership  duly  authorised  to  sue,  and  be  sued  in 
the  name  of  a  public  officer  of  such  co-partnership, 
may  be  filed  by  such  public  officer  as  the  nominal 
petitioner  for  and  on  behalf  of  such  co-partnership." 


If  more  than  one  of  the  public  officers  of  a  company 
be  authorised  to  sue,  the  petition  may  be  in  .the 
name  of  all  or  any  one  of  them. 

PETITIONING    FOR  ADJUDICATION. 

Formerly,  in  order  to  obtain  an  adjudication  of 
bankruptcy  against  a  trader,  the  creditor  applied  for 
a  commission,  for  which,  however,  by  the  1  &  2  Will. 
4,  c.  56,  a  fiat  was  afterwards  substituted  (ante,  p. 
40).  These  terms  should  be  remembered,  as  they 
are  of  frequent  occurrence  in  the  reports  and  text- 
books. The  commission  or  fiat  was  issued  by  the 
Lord  Chancellor,  on  the  creditor's  filing  in  the  office 
of  his  lordship's  secretary  of  bankrupts  (now 
abolished,  ante,  p.  8)  ah  affidavit  of  his  debt,  a 
petition  for  the  commission  or  fiat,  and  giving  a 
bond.  Indeed,  on  leaving  the  affidavit  and  bond, 
the  secretary  entered  the  same  in  his  book,  and  that 
was  called  striking  the  docket.  The  fiat  was  after- 
wards obtained  on  presenting  the  petition.  The 
bond  has  been  abolished  and  is  not  now  required. 
And  by  reason  of  the  commissioners  having  now 
primary  jurisdiction  in  bankruptcy  (ante,  p.  40)  the 
course  of  proceeding  is  quite  different,  and  the  Lord 
Chancellor  has  not,  nor  have  any  of  his  officers,  any- 
thing to  do  with  the  initiation  of  bankruptcy 
proceedings.  The  course  of  proceeding  to  make  a 
trader  a  bankrupt  is  pointed  out  in  the  enactments 
of  the  Consolidation  Aet,  1849,  to  which,  therefore, 
we  have  to  call  the  attention  of  the  reader. 

Proceedings  in  bankruptcy  to  originate  by  petition  to 
the  Court  of  Bankruptcy  without  fiat,  frc. — By  sec.  89 
of  the  Consolidation  Act,  1849,  it  is  enacted  uthat 
proceedings  to  obtain  adjudication  of  bankruptcy 
shall  be  by  petition  (such  petition,  if  presented  by  a 
creditor,  being  in  the  form  specified  in  schedule  M. 
to  this  act  annexed,  and  the  truth  thereof  verified 
by  the  affidavit  of  the  petitioner  in  the  form  specified 
in  the  schedule  N.  to  this  act  annexed,  and  if  pre- 
sented by  a  trader,  being  in  the  form  specified  in 
the  schedule  O.  to  this  act  annexed  [as  amended  by 
sec.  21  of  the  17  &  18  Vic.  c.  119,  stated  ante,  pp. 
152,  153]  and  the  truth  thereof  verified  by  the 
affidavit  of  such  trader  in  the  form  specified  in  the 
schedule  N.  to  this  act  annexed) ;  and  every  such 
petition  shall  be  filed  of  record  and  prosecuted  as 
directed  by  this  act ;  and  from  and  after  the  filing 
of  such  petition  the  court  shall,  by  virtue  oi  this  act, 
and  without  any  commission,  fiat,  or  special  authority 
whatsoever,  have  full  power  and  authority  to  take 
such  order  and  direction  with  the  body  of  the  bank- 
rupt, as  mentioned  in  this  act ;  as  also  with  all  his 
lands,  tenements,  and  hereditaments,  both  within 
this  realm  and  abroad,  as  well  copy  or  customary 
hold  as  freehold,  which  he  shall  have  in  his  own 
right  before  he  became  bankrupt,  as  also  with  all 
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such  interest  in  any  of  such  lands,  tenements,  and 
hereditaments  as  such  bankrupt  may  lawfully  depart 
withal,  and  with  all  his  money,  fees,  offices,  annuities, 
goods,  chattels,  wares,  merchandise,  and  debts, 
wheresoever'  they  may  be  found  or  known,  and  to 
make  or  order  sale  thereof  in  manner  herein  men- 
tioned, or  otherwise  order  the  same  for  satisfaction 
and  payment  of  the  creditors  of  the  bankrupt." 

Form  of  petition — District  court. — The  first  step, 
then,  for  a  creditor  to  take  in  order  to  make  his 
debtor  a  bankrupt  is  to  present  a'  petition  in  the 
form  given  in  schedule  M.  to  the  act,  and  such 
petition  must  be  filed  and  prosecuted  in  the  court 
for  the  district  in  which  the  trader  shall  have  resided 
or  carried  on  business  for  the  preceding  six  months, 
but  the  senior  commissioner  may  direct  the  petition 
to  be  prosecuted  in  any.  other  district.  This  is  so 
provided  by  sec.  90  of  the  Consolidation  Act,  which 
will  be  hereafter  stated. 

The  following  is  the  form  of  petition  for  adjudi- 
cation as  given  in  schedule  M.  to  the  Consolidation 
Act,  1849  :— 

The  Bankrupt  Law  Consolidation  Act,  1849. 
Petition  by  a  Creditor  for  Adjudication  of  Bankruptcy. 
To  the  Court  of  Bankruptcy  for  the  district. 

The  humble  petition .  of  sheweth — 

That  being  a  Trader,  and  having 

resided  [or  carried  on  business,  as  the  case  maybe]  for 
six  calendar  months  next  immediately  preceding  the 
date  of  this  petition  within  the  district  of  this  honourable 
court,  that  is  to  say  at  [insert  the  name  of  the  place], 
is  indebted  unto  your  petitioner  in  the  sum  of  fifty  [if 
two  petitioners,  seventy,  and  if  three  or  more,  one 
hundred]  pounds  [as  the  case  may  be],  and  that  your 
petitioner  has  been  informed,  and  believes  that  the  said 
did  lately  commit  an  act  of  bankruptcy 
within  the  true  intent  and  meaning  of  the  law  of  bank- 
ruptcy. 

Your  petitioner,  therefore,  humbly  prays,  that  on 
proof  of  the  requisites  in  that  behalf,  adjudication  of 
bankruptcy  may  be  made  against  the  said 
And  your  petitioner  shall  ever  pray,  frc. 

Signed  oy  the  petitioner  on  the  day  of  , 

18  ,  in  the  presence  of  ,  solicitor 

in  the  matter  of  this  petition. 

Annexed  to  this  form  are  the  followiug  directions 
as  to  deviations  from  the  ordinary  <brm. 

1.  If  the  petition  be  by  partners,  alter  the  iorm 
accordingly,  and  let  it  be  signed  by  one  on  behalf  of 
himself  and  partners. 

2.  If  the  petition  be  by  several  not  being  partners, 
'hen  it  must  be  signed  by  each,  and  in  such  case  the 


names  of  the  several  petitioners  should  be  stated  in 
the  attestation  or  attestations  relating  thereto  re- 
spectively. 

3.  If  the  petitioner  cannot  speak  to  the  place  o 
residence  or  business  of  the  trader,  strike  out  the 
averment  as  to  that,  and  annex  to  the  petition  a 
separate  affidavit  of  some  person  who  can  depose  to 
the  fact. 

4.  If  the  petition  be  against  partners  alter  the 
form  accordingly. 

Stamp.— The  petition  must  have  a  £10  stamp 
affixed  to  it  before  it  is  filed  (ante,  p.  138). 

Statement  of  debt.— It  will  be  seer  that  the  petition 
merely  states  the  amount  of  debt  without  mentioning 
the  particulars  or  consideration  of  it.  It  never  was 
necessary,  though  formerly  very  usual  in  the  peti- 
tioning creditor's  affidavit  to  state  the  particulars  of 
his  debt,  for  at  the  meeting  to  adjudicate  the 
petitioning  creditor  has  to  give  full  proof  of  the  par- 
ticulars of  and  consideration  for  his  debt.  As  Lord 
Hardwicke  said,  in  exp.  Ward  (I  Atkyns,  163), 
uthe  affidavit  on  suing  out  the  commission  is 
general;  nor  does  it  mention  the  particulars  by 
which  the  bankrupt  becomes  indebted,"  to  which 
may  be  added,  nor  the  consideration  of  the  debt 
(exp.  Hannan,  2  Gly.  and  Jam.  26). 

Petition  for  adjudication  of  bankruptcy  to  be  on 
parchment.— By  rule  2,  "  every  petition  for  adjudica- 
tion of  bankruptcy  shall  be  fairly  written  or  printed 
on  parchment  in  the  form  given  in  schedule  M.  or 
6.  of  u  The  Bankrupt  Law  Consolidation  Act,  1849" 
(as  the  case  may  be),  and  no  alterations,  interlinea- 
tions, or  erasures  shall  be  permitted  without  leave 
of  the  court,  except  so  far  as  the  same  maybe  neces- 
sary, in  order  to  adapt  the  printed  form  to  the  cir- 
cumstances of  the  particular  case.11  Such  an  altera- 
tion would  be  permissible  if  the  trader  had  not  been 
in  trade  six  months.  Thus,  where  a  trader,  against 
whom  a  petition  for  adjudication  had  been  filed,  had 
only  been  in  trade  ten  weeks,  the  form  of  the  petition 
given  in  the  schedule  of  the  statute  was  allowed  to 
be  altered  accordingly  (Anon.  1  Fonbl.  N.  R.  51). 

Where  petition  to  be  filed.— The  petition  when  pre- 
sented to  the  court  in  London  is  filed  in  the  office  of 
the  chief  registrar ;  when  presented  to  a  court  in  a 
country  district  it  is  filed  with  the  registrar  of  the 
court.  This  is  so  provided  by  sec.  94  of  the  Conso- 
lidation Act,  1849,  hereafter  set  out. 

Verification  of  petition.— As  has  been  seen  by  the 
above  89th  sec,  the  truth  of  the  petition  for  adjudi- 
cation is  to  be  verified  by  the  affidavit  of  the  peti- 
tioner in  the  form  given  in  schedule  N.  to  the  act 
annexed.  The  following  is  the  form  given  by  that 
schedule : — 
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The  Bankrupt  Law  Consolidation  Act,  1849. 
Affidavit  of  Truth  of  Allegations  in  Petition, 
day  of  •    ,  a.d. 

of  in  the  of 

,  the  petitioner  named  in  the  petition 
hereunto  annexed,  maketh  oath  and  saith,  'that  the 
several  allegations  in  the  said  petition  are  trite. 

Sworn  at  ,  this  day  of  , 

one  thousand  eight  hundred  and  ,  before  me, 

If  the  petitioner  affirm,  alter  the  form  accordingly. 

Before  whom  sworn. — As  already  stated,  it  is  better 
not  to  swear  the  deponent  before  the  solicitor  to  the 
petition  (ante,  pp.  119,  114). 

Petition  to  be  fled  and  prosecuted  in  the  court  for  the 
district  in  which  the  trader  shall  have  resided  or  carried 
on  business  for  six  months  next  before  petition,  except 
upon  special  order. — By  sec.  90  of  the  Consolidation 
n  Act  (before  referred  to)  it  is  enacted,  "  That  every 
petition  for  adjudication  of  bankruptcy  against  or  by 
any  trader  liable  to  become  bankrupt,  shall  be  filed 
and  prosecuted  in  the  court  within  the  district  of 
which  such  trader  shall  have  resided  or  carried  on 
business  for  six  months  next  immediately  preceding 
the  time  of  filing  such  petition,  except  where  other- 
wise in  this  act  specially  provided ;  provided  always, 
that  the  senior  commissioner  shall  have  power, 
whenever  he  may  deem  it  expedient,  to  order  any 
petition  against  or  by  any  trader  to  be  prosecuted  in 
any  district  with  or  without  reference  to  the  district 
in  which  the  trader  shall  have  resided  or  carried  on 
business,  or  to  consolidate  the  proceedings,  or  any 
part  thereof,  under  two  or  more  petitions  for  adjudi- 
cation of  bankruptcy,  or  to  impound  any  petition  for 
adjudication  of  bankruptcy,  and  the  proceedings 
thereunder,  or  any  part  thereof,  upon  such  terms  as 
the  senior  commissioner  shall  think  fit,  or  to  transfer, 
any  petition  for  adjudication  of  bankruptcy,  and  the 
proceedings  thereunder,  and  the  prosecution  or 
further  prosecution  thereof,  from  the  court  in  any 
one  district  to  the  court  in  any  other  district,  and 
the  court  to  which  any  such  transfer  shall  be  made 
may  remove  the  official  assignee,  and  appoint  a 
new  official  assignee  to  any  such  bankruptcy ;  and 
any  such  order  by  the  senior  commissioner  may  be 
in  such  of  the  forms  contained  in  the  schedules  P., 
Q.,  or  R.  to  this  act  annexed  as  may  be  adapted  to 
the  case,  or  to  the  like  effect." 

It  will  be  convenient  to  notice  hereafter  under  a 
separate  head  the  matters  referred  to  in  the  proviso 
to  the  above  section,  namely — 1.  Order  to  prosecute 
a  petition  in  a  different  district  court  from  that 
within  the  jurisdiction  of  which  the  trader  has 
resided  or  carried  on  his  business  for  the  preceding 
six  months ;  2.  Order  to  consolidate  the  proceedings 
under  two  petitions  for  adjudication ;  3.  Order  im- 


pounding petition  for  adjudication  and  the  proceed- 
ings thereunder ;  4.  Order  to  transfer  a  petition  of 
adjudication  from  the  court  injury  one  district  to  the 
court  in  any  other  district ;  5.  Order  of  new  court 
for  removal  of  old  and  appointment  ot  new  official 
assignee. 

Where  petitions  for  adjudication  are  to  be  filedr— 
Docket  book— Allotment  of  petitions.— -By  sec.  94  of 
the  Consolidation  Act  (before  referred  to),  "every 
petition  for  adjudication  of  bankruptcy  presented  to 
the  court  in  London  shall  be  filed  in  the  office  of  the 
Chief  registrar,  and  such  chief  registrar  shall  imme- 
diately cause  the  same  to  be  entered  in  a  book  to  be 
kept  by  him  for  that  purpose,  to  be  called  the  general 
docket  book  (which  book  shall  be  in  the  form  con- 
tained in  schedule  S.) ;  and  every  such  petition  shall 
be  allotted  in  such  manner  as  by  any  general  rule  or 
order  made  in  pursuance  of  this  act  may  be  directed 
(see  rules  7  and  8,  stated  infra)  to  one  of  the  com- 
missioners of  the  court,  and  it  shall  be  transmitted 
forthwith  to  the  registrar  attending  such  commis- 
sioner, who,  when  adjudication  shall  have  been  made, 
shall  deliver  to  the  chief  registrar  a  duplicate  of 
such  adjudication,  in  order  that  the  same  may  be 
minuted  in  the  general  docket  book ;  and  all  petitions 
presented  to  the  court  in  the  country  districts  shall 
be  filed  with  the  respective  registrars  thereof,  who 
shall  in  like  manner  enter  the  same  in  similar  docket 
books  (one  of  which  shall  be  kept  in  each  court),  and 
in  districts  where  tnere  is  more  than  one  commis- 
sioner, one  of  such  commissioners  or  one  of  the 
registrars  shall  allot  the  petitions  by  ballot,  or  in 
such  manner  as  the  commissioners  of  such  district 
court  may  from  time  to  tune  direct." 

The  following  are  the  general  rules  as  to  filing, 
docketing,  and  allotting  petitions : — 

Petition  and  affidavit  in  support  thereof  to  be  ex- 
amined by  registrar  before  filing.— By  rule  3,  "  all 
petitions  for  adjudication,  and  the  affidavits  in  support 
of  the  same,  shall  be  carefully  examined  by  the 
chief  registrar  in  London,  or  by  one  of  the  registrars 
in  the  country  districts,  before  they  are  filed,  and 
any  petition  or  affidavit  not  being  in  conformity 
with  the  provisions  of '  The  Bankrupt  Law  Consoli- 
dation Act,  1849,'  and  these  orders,  shall  be  rejected, 
subject,  however,  to  an  appeal  to  the  commissioner 
of  the  day  in  London ;  or  to  the  commissioner  in  at- 
tendance in  the  country." 

Search  to  be  made  for  previous  fiat  or  petition. — By 
rule  4,  "  the  chief  registrar  shall  carefully  search 
whether  any  fiat  in  bankruptcy,  or  petition  for  adju- 
dication of  bankruptcy,  has  been  issued  or  filed 
against  or  by  the  same  person  or  persons,  alone  or 
jointly  with  any  other  person  or  persons,  and  shall 
endorse  the  result  of  such  search  on  the  petition 
previous  to  transmitting  the  same  to  the  registrar  of 
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the  day.  Similar  searches  and  endorsements  shall 
be  made  by  the  registrar  in  attendance  in  the 
country." 

Where  two  or  more  petitions,  receipt  of  one  by  lot — 
By  rule  5,  "  in  case  two  or  more  persons  shall  apply 
at  the  same  time  to  present  petitions  to  the  court  in 
London,  or  to  a  district  court,  for  adjudication  of 
bankruptcy  against  the  same  person,  and  shall  both 
be  prepared  to  prosecute  the  same  immediately,  it 
shall  be  determined  by  lot  which  petition  shall  first 
be  received  and.  filed,  but  if  one  of  such  persons  only 
i9  prepared  to  prosecute  his  petition  immediately, 
such  person  shall  be  preferred ;  and  in  case  one  of 
such  petitions  shall  be  by  the  debtor  or  debtors,  then 
the  other  petition  (or  one  of  the  other  petitions,  to 
be  ascertained  as  above)  shall  be  preferred ;  and  no 
subsequent  petition  for  adjudication  of  bankruptcy 
against  the  same  trader,  either  alone  or  jointly  with 
any  other  person  or  persons,  shall  be  proceeded  with 
further  than  receiving  and  filing  the  same  until  after 
the  dismissal  of  the  first,  or  other  petition,  or  the  ex- 
piration of  the  time  allowed  for  prosecuting  the 
same." 

The  time  allowed  for  prosecuting  a  petition  for 
adjudication  is  regulated  by  sec.  96,  by  which,  if 
neither  the  petitioner  nor  any  other  creditor  shall 
within  fpurteen  days  next  after  the  expiration  of 
three  days  from  the  filing  of  the  petition,  or  within 
such  extended  time  as  may  be  granted  by  the  court, 
apply  to  the  court  to  adjudicate  upon  such  petition, 
no  further  proceeding  shall  be  taken  thereon. 

Second  petition  by  creditor  neglecting  to  prosecute  a 
former  petition. — By  rule  6,  u  if  any  creditor  shall 
petition  for  adjudication  of  bankruptcy,  and  shall 
neglect  to  prosecute  his  petition  within  the  time 
limited  for  that  purpose  [which,  as  we  have  just 
seen,  is  seventeen  days  from  the  filing  of  the  petition, 
or  such  extended  time  as  the  commissioner  may 
allow],  no  subsequent  petition  for  adjudication  of 
bankruptcy  against  the  same  trader  or  traders,  or 
any  of  them,  either  alone  or  jointly  with  any  other 
person  or  persons,  shall  be  presented  by  the  same 
creditor  without  the  special  leave  of  the  court  to 
which  the  previous  petition  was  addressed."  This 
"  special  leave,"  it  is  apprehended,  must  be  obtained 
by  motion  in  the  usual  way,  preceded  by  service  of 
the  notice  of  motion  and  copy  of  affidavit  four  clear 
days  before  the  day  of  making  the  application  (see 
ante,  pp.  84,  85). 

Allotment  of  petitions  for  adjudication  of  bankruptcy 
in  London  and  in  district  court, — By  rule  7  (in  accord- 
ance with  the  provisions  of  sec.  94  of  the  Consolida- 
tion Act,  1849)  it  is  directed  that  "  every  petition  for 
abjudication  of  bankruptcy  in  London,  whether  pre- 
sented by  a  creditor  or  by  the  trader  himself,  shall 
forthwith  after  the  filing  thereof  in  the  office  of  the 


chief  registrar,  be  allotted  by  ballot  by  the  registrar 
of  the  day,  in  the  presence  of  a  commissioner,  and 
in  the  presence  of  the  solicitor  acting  in  the  matter  of 
such  petition  to  one  of  the  commissioners  of  the 
court,  and  such  allotment  shall  be  entered  in  a  locked 
book  to  be  kept  for  that  purpose,  to  which  book  each 
registrar  and  commissioner  shall  have  a  key;  and 
every  such  petition  in  any  district  court  where  there 
is  more  than  one  commissioner  shall  when  filed  be 
allotted  in  like  manner  by  ballot,  and  entered  in  a 
locked  book,  to  be  kept  as  aforesaid." 

If  commissioner  absent  registrar  may  ballot. — By 
rule  9,  "  in  case  of  the  absence  of  any  commissioner 
the  registrar  alone,  and  in  case  of  the  absence  of  any 
registrar,  the  commissioner  alone  may,  but  in  either 
case  in  the  presence  of  the  solicitor,  proceed  to  ballot . 
any  petition  endorsing  on  such  petition  the  reason 
for  his  so  proceeding." 

Second  or  subsequent  petition  for  adjudication  to  be 
prosecuted  before  the  same  commissioner. — By  rule  9, 
"  where  a  petition  for  adjudication  of  bankruptcy, 
filed  either  by  a  creditor  or  a  trader,  shall  have  been 
dismissed,  or  shall  not  have  been  prosecuted  within 
the  time  limited,  every  record  or  subsequent  petition 
presented  to  the  same  court  for  adjudication  of  bank- 
ruptcy against  the  same  person  or  persons,  or  any  of 
them,  and  either  alone  or  jointly  with  any  o'Jber 
person  or  persons,  shall  be  allotted  to  and  prosecuted 
before  the  commissioner  who  shall  have  acted  in  the 
matter  of  the  first  petition,  or  to  whom  the  same 
sliall  have  been  ballotted." 

3  Question  on  allotment  of  petition  how  determined. — By 
rule  10,  "  whenever  any  doubt  shall  arise  as  to  the 
allotment  of  any  petition  in  London,  the  same  shall 
be  determined  by  the  senior  commissioner,  or,  in  his 
absence  by  the  commissioner  of  the  day ;  and  in  the 
country  by  the  commissioner  in  attendance." 

Country  registrars'*  returns  to  Town  registrar. — The 
Consolidation  Act  and  new  rules  and  orders  have 
made  provision  for  the  transmission  by  the  country 
registrars  to  the  chief  registrar  in  town  of  informa- 
tion respecting  the  proceedings  on  petitions  for 
adjudication,  which  it  may  be  useful  to  state  in 
their  place. 

Registrar  to  transmit  copies  of  entries,  and  adjudica- 
tions, £c,  to  chief  registrar. — By  sec.  95  of  the  Con- 
solidation Act,  1849,  "  the  registrars  acting  in  the 
country  shall  transmit  daily  by  post  to  the  chief 
registrar  copies  of  all  entries  made  by  them  in  their 
docket  books,  and  of  all  adjudications  made  in  the 
respective  district  courts,  and  the  chief  registrar 
shall  immediately  on  the  receipt  thereof  cause  the 
same  to  be  entered  in  the  general  docket  book ;  and 
when  any  fiat  or  petition  in  prosecution  in  any  of  the 
courts,  or  any  adjudication  of  bankruptcy  made 
therein,  shall  have  been  superseded,  dismissed,  or 
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annulled,  or  when  the  time  allowed  to  any  petitioning 
Creditor  for  proceeding  shall  have  been  extended, 
the  registrar  in  attendance  on  the  commissioner 
making  such  order  shall  forthwith  transmit  a  certified 
copy  thereof  to  the  chief  registrar,  who  shall  cause 
the  same  to  be  minuted  in  the  general  docket  book." 
Transmission  of  minutes  of  proceedings  from  the 
country  districts. — By  rule  40,  in  addition  to  the 
minutes  required  by  the  above  section  of  the  Con- 
solidation Act,  "the  registrars  in  the  country  dis- 
tricts (or,  when  there  are  two  registrars,  one  of 
them)  shall  transmit  to  the  chief  registrar,  between 
the  first  and  fifth  day  of  each  month,  a  return  of  the 
proceedings  of  such  court  for  the  last  preceding 
month  in  the  form  set  lorth  in  schedule  26,  to  these 
orders  annexed ;  and  the  chief  registrar  shall  cause 
the  same  to  be  minuted  in  a  book  to  be  entitled  the 
4  supplemental  docket  book.' " 


RAILWAY  AND  CANAL  TRAFFIC. 


Wb  have  before  (p.  135)  given  the  provisions  of  the 
17  &  18  Vic.  c.  31,  by  which  the  Court  of  Common 
Fleas  is  authorised  to  inquire  into)  and,  if  necessary, 
restrain  railway  and  canal  companies  (for  to  such 
companies  the  act  is  confined)  from  violating  or  con- 
travening such  of  the  provisions  of  the  act  as  direct 
such  companies  to  make  proper  arrangements  for 
receiving  and  forwarding  traffic.  We  have  now  to 
announce  that  the  Court  of  Common  Pleas  have 
issued  some  rules  as  to  the  forms  of  proceedings  and 
process  under  the  above  act,  and  in  accordance  with 
our  plan  for  making  this  publication  as  complete  as 
possible,  we  here  insert  the  rules,  as  they  are  likely 
to  be  useful  to  th  e  reader,  and  the  proceedings  are  of 
a  novel  character. 

I. — Application  to  be  by  rule  or  summons  to  show 
cause  why  injunction  should  not  issue. — The  first  rule 
prescribes  the  mode  and  form  of  making  an  applica- 
tion against  a  company,  which  is  to  be  by  a  writ  of 
injunction,  which  t  hus  seems  to  be  getting  more  and 
more  a  favourite  of  the'  common  law  courts.  The 
rule  directs  that  "  Every  application  made  under  this 
act  to  the  court  shal  1  be  for  a  rule  calling  upon  the 
company  or  companies  complained  of  to  show  cause 
why  a  writ  of  injun  ction  should  not  issue  against 
such  company  or  co  mpanies,  enjoining  them  to  do, 
or  to  desist  from  do  ing,  the  thing  required  to  be 
done,  or  the  thing  the  doing  of  which  is  complained 
of  by  the  company  or  person  making  such  applica- 
tion ;  and  every  applic  ation  made  under  this  as t  to  a 
judge  at  chambers  shall  be  by  summons,  calling  upon 
the  company  or  compa  nies  complained  of  to  sL'ow 
cause  in  like  manner,  which  summons  shall  i>e 
granted  only  upon  afficlavit,  and  upon  a  statement 


made  to  the  judge,  in  like  manner  as  upon  an  appli- 
cation to  the  court  for  a  rule  to  show  cause." 

II.-r Orders  for  inquiries. — By  the  2nd  rule,  "  If, 
on  the  hearing  of  any  such  rule  or  summons,  the 
court  or  judge  shall  think  fit  to  direct  and  prosecute 
inquiries  into  the  matter  thereof,  under  the  3rd  sec. 
of  this  act,  the  order  for  that  purpose  shall  be  in  the 
following  terms,  Or  to  the  like  effect,  the  rule  or  sum ; 
mons  being  enlarged  until  such  further  day  as  the 
court  or  judge  shall  think  fit,  in  order  that  in  the 
meantime  such  inquiries  may  be  made  and  reported 
on : — 
u  In  the  Common  Fleas. 

"  In  the  matter  of  the  complaint  of  A.  B.  [or,  of 

the Company]  against  the Company. — It 

is  ordered  that  C.  D.,  Esq.,  engineer  [or  as  the  case 
may  be],  do  forthwith  make  such  inquiries  into  the 
matter  of  this  complaint  as  may  be  necessary  to 
enable  the  court  [or,  the  Honourable  Mr.  Justice 

]  to  determine  the  same,  and  do  report  thereon 

to   the  court   [or  the  said  Mr.  Justice  ]  on 

or  before  the day  of next. 

"  Dated  this day  of 18—." 

HL — Office  copies  of  affidavits  to  be  delivered  to 
party  appointed  to  inquire. — By  rule  3,  "Office  copies 
of  all  the  affidavits  filed  by  either  party  on  the  hear- 
ing of  such  rule  or  summons  shall,  at  the  expense  of 
such  party,  be  furnished  to  the  person  appointed  to 
make  such  inquiries,  within  three  days  after  the 
making  of  such  order  as  aforesaid." 

IV. — Hearing  parties  on  report — Fresh  affidavits. — 
By  rule  4,  "  The  parties  shall  be  entitled  to  be  again 
heard  by  the  court  or  judge  upon  the  said  report, 
but  no  fresh  affidavits  shall  be  allowed  on  such 
hearing,  unless  by  leave  of  the  court  or  a  judge." 

V. — Form  of  writ  of  injunction. — By  rule  5, 
41  Every  writ  of  injunction  issued  under  this  act  shall 
be  in  the  following  form,  or  to  the  like  effect : — 

14  Victoria,  &c,  to  the Company,  their  agents 

and  servants,  and  every  of  them,  greeting. — Whereas 
A.  B.  [or,  the Company]  hath  lately  com- 
plained before  us,  in  our  Court  of  Common  Pleas  at 
Westminster,  of  a  violation  and  contravention  by 
you,  the  said  company,  of  the  Railway  and  Canal 
Traffic  Act,  1854 ;  that  is  to  say,  in  [stale  the  act  or 
omission  complained  of]  :  and  whereas,  upon  the 
hearing  of  such  complaint  the  same  hath  been  found 
to  be  true:  we  do,  ^erefore,  strictly  enjoin  and 

command  you,  the  said Company,  and  your 

agents  and  servants,  and  every  one  of  you,  that 
you  and  every  one  of  you  do  from  henceforth 
altogether  absolutely  desist  from  [state  the  matter 
for  the  injunction  whei%e  an  act  done  is  complained 
of]  [or,  that  you,  and  every  one  of  you,  forth- 
with do  (state  the  mtUter  for  the  injunction  where 
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an  omission  is  complained  off\  until  our  said  court 
shall  make  order  to  the  contrary.     Witness,  Sir 

John  Jervis,  Knight,  at  Westminster,  the day 

of ,  in  the  year  of  our  Lord  18 — ." 

VI.— Form  of  order  for  payment  by  company  of 
money.— By  the  6th  rule,  "  If  the  court  or  judge 
shall  think  fit  also  to  make  an  order  directing  the 
payment  of  a  sum  of  money  by  the  company  or  com- 
panies complained  of,  such  order  shall  be  in  the  fol- 
lowing form,  or  to  the  like  effect : — 

"  In  the  Common  Fleas. 

"  In  the  matter  of  the  complaint  of against 

the  — —  Company.— It  is  ordered  that  the  said 

Company  do  pay  to  the  said [or,  into  court,  to 

abide  the  ultimate  decision  of  the  court  in  the  matter 
of  the  said  complaint,  or,  to  the  use  of  her  Majesty] 

the  sum  of  £ for  every  day  after  the day 

of instant,  that  the  said  company  shall  fail  to 

obey  a  certain  writ  of  injunction  dated  this  day,  and 
issued  against  the  said  company  at  the  instance  of 
the  said .  ' 

u  Dated  this  —  day  of ,  18—." 

VII. — Payment  out  of  court  of  money  ordered  to 
abide  result — By  the  7th  rule,  u  If  such  money  be 
ordered  to  be  paid  into  court  to  abide  the  ultimate 
decision  of  the  court,  the  same  shall,  upon  the  ulti- 
mate decision  of  the  court  being  made,  be  paid  out 
of  court  either  to  the  party  complaining,  or  to  the 
use  of  her  Majesty,  or  to  the  company  by  which  the 
same  was  paid  into  court,  as  the  court  or  judge  shall 
direct." 


EXAMINATION     ANSWERS 


common  j^am  (ante,  p.  281). 

I.  Nature  of  action. — An  action  at  law  is  the 
means  by  which  a  party  obtains  a  remedy  for  a  civil 
injury  done  to  him.  Thus,  if  one  owe  a  sum  of 
money  to  another,  and  will  not  pay  same,  the  cre- 
ditor may  take  proceedings  at  law  to  enforce  the 
payment.  The  law  in  such  a  case  (and  in  others 
where  the  injury  is  not  merely  detaining  a  debt, 
but  in  consequence  of  some  other  injurious  act), 
requires  the  party  complaining  of  the  injury  to  prove 
his  right,  and  appoints  certain  modes  in  which  this 
is  to  be  done,  denominated  the  proceedings  in  an 
action. 

II.  Parties  to  bill  of  exchange. — Where  bill  is 
drawn  payable  to  a  third  party,  the  party  drawing  or 
making  it  is  called  the  drawer,  the  party  to  whom  it 
is  payable  is  called  the  payee,  and  the  party  who  is 
required  to  pay  is  called  the  drawee,  and  when  he  is 
required  to  accept  the  bill,  and  does  so,  he  is  deno- 
minated the  acceptor.    The  bill  may  be  payable  to 


the  party  drawing  it,  and  then  the  drawer  is  also  the 
payee  (see  Princ.  Com.  L.  837 ;  2  Black.  Com. 
467 ;  Selw.  N.  P.  820, 11th  edit.).  When  a  payee 
transfers  the  bill  by  writing  his  name  on  the  back 
of  it,  he  is  called  an  indorser,  and  the  party  to  whom 
the  bill  is  transferred  is  called  the  indorsee.  The 
acceptor  is  the  party  primarily  liable  (Princ.  Com. 
Law,  359).  As  to  the  indorsees  liability,  see  next 
answer. 

m.  Liability  of  indorser  of  bUL— Though  the  ac- 
ceptor of  a  bill  be  the  party  primarily  liable,  yet  an 
indorser  is  liable  to  his  indorsee  for  the  amount  of 
the  bill,  and  the  indorsee  is  not  bound  to  first  sue  the 
acceptor.  However,  in  order  to  entitle  an  indorsee 
to  recover  against  an  indorser  of  the  bill,  it  must  be 
shown  and  proved  that  the  bill  was  presented  to  the 
drawee  or  acceptor  for  acceptance  or  payment,  and 
dishonoured  by  him— t.  e.,  that  be  either  refused  to 
accept,  or,  having  accepted,  he  refused  to  pay  when 
due,  and  also  that  the  indorser  received  from  some 
party  to  the  bill  a  notice  of  such  dishonour.  And 
the  reason  is,  as  stated  before,  that  the  indorser  is 
but  as  a  surety  for  the  acceptor,  who  is  primarily 
liable  on  the  bill  (Boscoe's  Evid.  223,  4th  edit ; 
Princ.  Com.  L.  368—385).  • 

IV.  Statute  of  Limitations  as  to  simple  contract 
debts. — An  action  to  enforce  a  simple  contract  debt 
must  be  brought  within  six  years,  that  .being  the 
time  prescribed  by  the  Statutes  of  I  limitations,  and 
not  by  the  common  law  (see  Key,  div.  u  Common 
Law,  pp.  76,  77,  3rd  edit.).  Where  a  defendant 
was  at  the  time  of  the  accruing  of  the  action  out  of 
the  country,  and  has  ever  since  remained  so,  the 
Statute  of  limitations  will  not  be  an  answer  to  the 
plaintiff's  claim  (see  4  Anne,  c.  16,  s.  19 ;  3  &  4 
Will.  4,  c.  42,  s.  8 ;  4  Barn,  and  Cres.  626 ;  Fannin 
v.  Anderson,  7  Qu.  Ben.  Bep.  811 ;  S.  C.  9  Jur. 
969 ;  Key,  div.  "  Common  Law,"  pp.  79,  80,  3rd 
edit). 

Y.  Guarantee, — A  guarantee  fa  an  undertaking  on 
the  part  of  a  third  person  to  answer  for  the  debt,  or 
default,  or  liability  of  another.  It  is  therefore,  a 
collateral  engagement  The  Statute  of  Frauds,  29 
Car.  2,  c.  3,  expressly  requires  thai  the  guarantee 
should  be  in .  writing  (see  ante,  p.  308 ;  Key,  div. 
"  Common  Law,"  pp.  44—46,  3rd  edit). 

VI.  Statute  of  Frauds—Sale  of  horse  of  value  of 
£10.— A  contract  for  the  sale  of  a  horse  of  the  value 
of  £10  or  upwards  is,  by  the  Statute  of  Frauds 
(sec.  17)  required  to  be  in  writing,  unless  there  be 
part  payment  or  delivery  of  the  horse  (Princ.  Com. 
L.  394;  Selw.  N.  P.  868, 11th  edit. ;  23  Law  Tim. 
Bep.  70).  As  we  have  already  seen,  the  considera- 
tion must  appear  in  the  writing  (ante,  p.  308). 

'  VH.  Contract  by  agent — Party  to  sue.— As  before 
shown  (ante,  p.  219)  the  proper  party  to  sue  on  an 
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oral,  and  even  written  contract,  entered  into  by  an 
agent  of  the  eontractee  is  the  contractee  himself,  and 
not  his  agent,  for  in  contemplation  of  law  the  con- 
tract is  entered' into  by  or  with  the  principal.  The 
role  is  that  a  person  in  whose  behalf  or  for  whose 
benefit  a  simple  contract  has  been  entered  into,  may 
maintain  an  action  thereon,  although  he  is  no  party 
thereto,  provided  the  consideration  upon  which  such 
contract  is  founded  mores  from  him.  The  considera- 
tion draws  after  it  the  promise,  so  that  the  person 
from  whom  the  consideration  moves  is  the  proper  ". 
party  to  maintain  «n  action  upon  the  contract, 
although  the  promise  be  not  in  express  terms  made 
to  him,  but  to  another  on  his  behalf  (Browne's 
Actions,  160, 161 ;  9  Jur.  454 ;  2  Steph.  Com.  119  ; 
Addison  on  Contracts,  267, 1st  edit.). 

yill.  Set  off,  nature  of. — By  statute  or  by  common 
law. — A  very  common  plea  by  a  defendant  is  one  of 
a  set-off  for  a  claim  which  he   has   against  the 
plaintiff.    As  to  the  right   of  set-off,  it  may  be 
observed  that  at  common  law  it  did  not  exist,  though, 
as  before  seen  (1  Law  Chron.  p.  807)  to  avoid  cir- 
cuity of  action  a  somewhat  analogous  right  existed, 
where  a  defendant  has  a  right  of  action  against  the 
plaintiff  in  respect  to  the  same  subject-matter  as 
that  on  which  the  latter  is  suing  him.    To  obviate 
this  inconvenience,  and  to   prevent  a  circuity  of 
action,  or  a  bill  in  equity,  by  which  proceedings 
only  could  a  defendant  at  law  have  obtained  payment 
of  his  demand,  it  was  expressly  enacted  by  the  2 
Geo.  2,  c.  22,  a.  IS  (made  perpetual  by  stat.  8  Geo. 
2,-c.  24,  s.  4)  uThat  where  there  are  mutual  debts 
between  the  plaintiff  and  defendant,  or  if  either 
party  sue  or  be  sued  as  executor  or  administrator, 
where  there  are  mutual  debts  between  the  testator 
or  intestate  and  either  party  (Blakesley  v.  Small- 
wood,  16  Law  Journ.  Q.  B.  115 ;  ante,  1  Law  Chron. 
23,  24)  one  debt  may  be  set  against  the  other." 
And  by  stat.  8  Geo.  2,  c.  24,  s.  5,  it  was  enacted 
and  declared,  "  That,  by  virtue  of  the  preceding 
clause,  mutual  debts  might  be  set  against  each  other, 
notwithstanding  that  such  debts  were  deemed  in 
law  to  be  of  a  different  nature ;    unless  in  cases 
where  either  of  the  said  debts  shall  accrue  by  reason 
of  a  penalty  contained  in  any  bond  or  specialty; 
and  in  all  cases  where  either  the  debt  for  which  the 
action  shall  be  brought,  or  the  debt  intended  to  be 
set  against  the  same,  shall  accrue  by  reason  of  any 
such  penalty,  the  debt  intended  to  be  set-off  shall 
be  pleaded  in  barf  in  which  plea  shall  be  shown  how 
much  is  justly  due  on  either  side,  and  in  case  the 
plaintiff  shall  recover  in  any  such  action  or  suit, 
judgment  shall  be  entered  for  no  more  than  shall 
appear  to  be  justly  due  to  the  plaintiff,  after  one 
debt  being  set  against  the  other  as  aforesaid.*'    The 
most  important  rule  upon  the  subject  of  the  right  to 


set-off  is  that  the  debts  sued  for,  and  the  debts 
intended  to  be  set  off,  must  be  mutual  and  due  in 
the  same  right.  Hence  a  joint  debt  cannot  "be  set 
against  a  separate  demand,  nor  a  separate  debt 
against  a  joint  demand.  However,  a  debt  due.  to 
the  defendant  as  surviving  partner  may  be  set-off 
against  a  demand  on  defendant  in  his  own  right 
(Slipper  v.  Stidstone,  5  Term  Rep.  493)  ;  and  so  a 
debt  due  from  the  plaintiff  as  surviving  partner  may 
be  set-off  against  a  debt  due  from  the  defendant  to 
the  plaintiff  in  his  own  right  (French  v.  Andrade, 
6  Term  Rep.  582 ;  see  Gordon  v.  Ellis,  15  Law 
Journ.,  N.  S.,  C.  P.  178).  The  debt  to  be  set-off 
must  be  a  liquidated  one,  and,  therefore,  a  guarantee 
cannot  be  set-off  (Morley  v.  Inglis,  4  Bing.  N.  C. 
58).  We  refer  the  reader  to  ante,  pp.  23,  24,  307, 
for  further  information. 

IX.  Set-off— Optional  or  compulsory.— - The  statute 
permits  the  defendant  to  set-off  his  debt  against  the 
plaintiffs  claim,  but  does  not  oblige  him  so  to  do.  A 
defendant'  mayi  therefore,  instead  of  setting-off  his 
claim  against  the  plaintiff's,  bring  an  action  against 
such  plaintiff  to  recover  such  claim. 

X.  County  courts — Jurisdiction — Proceedings,  how 
commenced.— The  jurisdiction  of  the  county  courts 
might  strictly  be  considered  under  four  divisions — 
1,  that  where  the  plaintiff  must  sue  there ;  2,  that 
where  the  plaintiff  has  an  option  of  so  suing ;  3,  cases 
iu  which  the  court  has  not,  without  the  consent  of 
the  parties,  any  jurisdiction ;  4,  cases  where  the  con- 
sent of  both  parties  gives  the  court  a  jurisdiction  it 
would  not  otherwise  possess.  However,  for  the  pur- 
pose of  the  question  asked  by  the  examiners,  it  will 
be  sufficient  to  state  that  a  plaintiff  may  sue  in  the 
county  court  in  respect  of  any  debt,  damage,  or 
demand  not  exceeding  the  sum  of  £50,  not  being  for 
a  malicious  prosecution  (Jones  v.  Currey,  15  Jur. 
610),  or  for  a  libel  or  slander,  or  for  criminal  con- 
versation, or  for  seduction,  or  breach  of  promise  of 
marriage,  or  involving  the  title  to  any  hereditaments 
or  to  any  toll,  fair,  market,  or  franchise,  or  the 
validity  of  any  devise,  bequest,  or  limitation,  under 
any  will  or  .settlement,  and  not  being  an  ejectment 
(13  &  14  Vic.  c.  61,  a.  1 ;  2  L.  Stud.  Mag.,  N.  S., 
p.  264) ;  and,  by  consent  of  both  parties,  the  county 
court  may  try  claims  exceeding  £50,  and  this  though 
the  title  to  land,  or  to  any  tithe,  toll,  market,  fair,  or 
other  franchise  shall  come  in  question  (see  13  &  14 
Vic,  c.  61,  s.  17 ;  2  L.  Stud.  Mag.,  N.  S.,  pp.  264, 
265).  The  name  of  the  proceeding  by  which  an 
action  is  commencecl  in  the  county  court  is  a- plaint. 

XI.  Service  of  writ  of  summons.— Service  of  a  writ 
of  summons  is  not  now  required  to  be  personal,  for 
the  court  or  judge  may  dispense  with  personal 
service  upon  proof  by  affidavit  that  reasonable  efforts 
have  been  made  to  effect  personal  service,  and  either 
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that  the  writ  has  come  to  the  knowledge  of  the 
defendant,  or  that  he  wilfully  evades  service  of  the 
same,  and  has  not- appeared  thereto.  Thereupon 
the  court  or  a  judge  may  order  that  the  plaintiff  he 
at  liberty  to  proceed  as  if  personal  service  had  been 
effected,  subject  to  such  conditions  as  to  the  court 
or  judge  may  seem  fit  (15  &  16  Yic.  c.  76,  s.  15). 

XTT.  Demurrer. — A  demurrer  is  an  objection  to 
the  pleading  of  the  opposite  party  on  the  ground 
that,  admitting  the  truth  of  the  matter  alleged,  in 
point  of  law  it  is  not  sufficient  to  support  the  claim 
or  defence  of  the  party.  The  decision  is  thus  taken 
from  the  jury  and  referred  to  the  court,  whence  a 
demurrer  is  often  called  an  issue  in  law  to  distinguish 
it  from  one  to  be  tried  by  a  jury  which  is  termed  an 
issue  in  fact  (Bacon's  Ab.  tit.  u  Pleas  and  Plead."  N. 
1 ;  3  Steph.  Com.  575,  580). 

XTTT.  Trial  by  jury — Demurrer.  —  As  already 
stated,  questions  of  fact  are,  in  the  superior  common 
law  courts,  tried  by  a  jury,  whilst  questions  of  law 
are  decided  by  the  court.  It  should  be  borne  in 
mind,  that  by  the  last  Common  Law  Procedure  Act, 
1854  (stated  ante,  p.  155—163)  the  parties  to  the 
cause  may  agree  to  have  any  issue  of  fact  tried  by 
the  court  or  any  judge  thereof  (ante,  p.  157).  And 
it  may  be  added,  that  by  the  first  Common  Law 
Procedure  Act,  1852,  ss.  42 — 48,  questions  of  fact 
and  of  law  may  be  raised  and  determined  without 
pleadings  (see  ante,  p.  313,  tit.  "  Special  Case  ".) 

XTV.  Classes  of  evidence — Secondary  evidence. — 
Evidence  is  classed  into  such  as  is  primary  and  such 
as  is  secondary..  There  are  no  degrees  of  secondary 
evidence  Thus  the  existence  of  an  attested  copy  of 
a  deed  does  not  prevent  the  party  entitled  to  give 
secondary  evidence  from  giving  mere  oral  evidence 
of  the  contents  of  the  original  deed.  In  other  words, 
when  a  party  is  entitled  to  give  secondary  evidence, 
he  may  give  any  secondary  evidence  in  his  power. 
This  was  so  expressly  decided  in  Doe  dem.  Gilbert 
v.  Ross,  8  Dowl.  389 ;  7  Mees.  &  W.  102 ;  4  Jur. 
821. 

XV.  Names  and  jurisdiction  of  superior  courts. — 
There  are  three  superior  courts  of  common  law  at 
Westminster.  These  are  named  respectively  the 
Queen's  Bench,  the  Common  Pleas,  and  the  Ex- 
chequer. They  have  concurrent  jurisdiction  in  per- 
sonal actions,  and  consequently  the  plaintiff,  if 
entitled  to  sue  in  a. personal  action  in  a  superior 
court,  may  proceed  in  which  jone  of  the  above  three 
courts  he  may  please  to  select.  The  real  distinction 
in  jurisdiction  between  the  several  courts  is  that  the 
Court  of  Queen's  Bench  possesses  exclusive  jurisdic-  * 
tion  over  criminal  matters ;  the  Court  of  Common 
Pleas  over  real  actions  (so  far  as  not  abolished) ;  and 
the  Court  of  Exchequer  exercises  exclusive  jurisdic- 
tion in  revenue  causes  (Pract.  Com.  L.  1,  2).    This 


latter  court  formerly  acted  in  the  double  capacity  of 
a  court  of  law  and  a  court  of  equity  also ;  but  by  the 
5  Yic.  c.  5,  the  equity  jurisdiction  was  done  away 
with,  and  transferred  to  the .  Court  of  Chancery 
(First  Book,  455).  It' has  been  decided  that  the 
Court  of  Exchequer  has,  notwithstanding  the  5  Vic. 
c.  5,  retained  all  its  actual  and  incidental  jurisdiction, 
equitable  as  well  as  legal,  which  it  has  as  a  court  of 
common  law;  also  all  its  proper  jurisdiction  as  a 
court  of  revenue,  for  the  collection  of  the  revenues 
of  the  Crown,  whether  jurisdiction  be  exercised  after 
the  forms  of  common  law  or  equity :  but  it  has  lost 
all  jurisdiction  as  a  court  of  equity  between  its 
officers  and  Crown  debtors  and  other  subjects  of  the 
realm,  before  incident  to  Hit,  as  a  court  of  revenue, 
and  exercised  by  it  as  a  mere  court  of  equity;  also, 
all  its  usurped  jurisdiction  as  a  court  of  equity 
between  subject  and  subject,  which  it  exercised  de 
facto  as  a  mere  court  of  equity  in  the  court  of 
revenue  (Att.-6en.  v.  Hailing,  15  Mees.  and  W. 
687  ;  S.  CU6  LawJourn.,  N.  S.,  Ex.  303 ;  see  further, 
Smith  v.  Cameron,  9  Jur.  405 ;  Att.-Gen.  v.  Kings- 
ton, 1  Dowl:,  N.  S.,  358 ;  S.  C.  5  Jur.  580 ;  Prine. 
Com.  L.  pp.  1,  2). 

conveyancing  (ante,  p.  281). 

I.  Conditions  of  sale. — The  conditions  of  sale  of  a 
freehold  estate  should  ordinarily  provide — 1,  that  the 
highest  bidder  shall  be  the  purchaser ;  2,  that  not 
less  than  a  certain  amount  shall  be  advanced ;  3, 
that  a  deposit  shall  be  paid  (see  ante,  p.  236),  the 
purchase  be  completed  on  a  certain  day,  and  after 
that  day  the  purchaser  be  entitled  to  the  rents,  and 
the  vendor  be  entitled  to  interest  from  whatever 
cause,  except  the  vendor's  wilful  default,  the  delay 
may  arise ;  4,  that  an  abstract  shall,  within  a  limited 
time,  be  delivered  to  the  purchaser's  solicitor,  who 
shall  within  a  farther  limited  period  make  his  requi- 
sitions thereon,  otherwise  the  purchaser  shall  be 
considered  to  have  accepted  the  title ;  5,  if  proper 
under  the  circumstances,  that  the  title  shall  com- 
mence with  a  deed  or  other  instrument  dated,  &c, 
and  that  no  earlier  title  shall  be  required  or  inquired 
into ;  6,  that  upon  payment  of  the  residue  of  the 
purchase  money,  the  purchaser  shall  be  entitled  to  a 
conveyance  at  his  expense,  and  that  he  shall  pay  for 
all  office  copies,  certificates,  &c»,  required  for  the  ve- 
rification of  the  abstract,  or  for  any  other  purpose ; 
7,  that  no  identification  of  the  premises  shall  be 
required  beyond  that  supplied  by  the  deeds  and  other 
documents  in  the  vendor's  possession;  8,  that  if 
there  be  any  error  in  the  quantities,  a  compensation 
only  shall  be  required ;  9,  that  if  the  purchaser  nil 
to  comply  with  these  conditions,  the  deposit  shall  be 
forfeited,  &c.  (see  Key,  div.  u  Conveyancing," 
p.  156,  3rd  edit.). 
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II.  Conditions  of  sale  of  leasehold. — On  a  sale  by 
public  auction  of  a  leasehold  house,  there  should  be 
a  special  condition  to  the  effect  that  the  lessor's  title 
shall  not  be  required,  or  be  inquired  into,  or  objected 
to,  but  that  the  title  shall  commence  with  the  lease, 
underlease,  or  assignment,  dated,  &c.  (Hall  v.  Betty, 
4  Man.  and  Gr.  410 ;  Key,  div.  u  Conveyancing," 
167,  3rd  edit ;  16  Jurist,  1109  ;  19  Law  Tim.  Rep. 
98 ;  Dart's  Vendors,  85,  86, 156,  2nd  edit. ;  3  Bone, 
28—32). 

m.  Abstract — Commencement  of  tide. — A  pur- 
chaser may,  notwithstanding  the  provisions  of  the 
3  &  4  Will.  c.  2,  insist  on  having  a  sixty  years'  title. 
Till  a  recent  decision  establishing  this  point,  it  was 
the  generally  received  opinion  that  a  fifty  years9 
title  was  all  that  a  purchaser  could  in  strictness  insist 
on,  though  there  were  some  who  considered  him 
-entitled  to  a  sixty  years'  title  (1  Sugd.  Tend,  and 
Pur.  330. 9th  edit. ;  Shelf.  Real.  Prop.  Stat.  pref.  x ; 
Cooper  v.  Emery,  1  Phil.  388 ;  S.  C.  8  Jur.  181 ; 
Princ.  Eq.  218;  2  Law  Stud.  Mag.  N.  S.  Supp.  p. 
105).  The  title  to  an  advowson  must  be  carried 
back  at  least  100  years  (3  &  4  Will.  4,  c.  27,  s.  30 ; 
Sugd.  Vend.  487, 11th  edit. ;  Dart's  Vend.  157,  2nd 
edit.). 

IV.  Pedigree,  verifying. — The  evidence  usually 
adduced  for  the  purpose  of  verifying  a  pedigree  is  as 
follows: — Authenticated  certificates  of  marriages, 
births,  deaths,  .extracts  from  family  bibles,  inscrip- 
tions on  tombstones,  statements  in  wills,  recitals  in 
deeds  or  in  a  bill  in  Chancery  (11  East,  504 ;  Bull. 
N.  P.  246),  the  books  in  the  Herald's  office,  declara- 
tions of  persons  well  acquainted  with  the  family, 
undisturbed  possession  in  accordance  with  the 
pedigree  (see  1  Prest.  Abst.  43,  et  seq. ;  1  Russ.  Rep. 
601 ;  2  Atk.  Convey.  *43). 

V.  Place  for  examination  of  title  deeds — Expenses 
of — The  title  deeds  must  be  produced  for  examina- 
tion at  the  vendor's  known  place  of  residence,  or  on 
or  in  the  immediate  vicinity  of  the  estate,  or  in 
London;  though  the  conditions  of  sale  usually 
stipulate  that  the  deeds  shall  be  inspected  at  the 
vendor's  solicitor's  place  of  business,  if  he  has  them 
in  his  possession.  If  the  deeds  are  in  the  hands  of  a 
third  party,  who  will  not  part  with  the  possession 
of  them,  the  purchaser's  solicitor  must  attend  such 
third  party ;  the  expense  of  the  journey,  however, 
in  the  absence  of  stipulations  to  the  contrary,  will 
have  to  be  paid  by  the  vendor,  as  the  additional 
expense  thereby  occasioned  (1  Sugd.  Vend,  and 
Purch.  448,  11th  edit. ;  2  Law  Stud.  Mag.  N.  S. 
Supp.  p.  42 ;  Dart's  Vend.  225,  2nd  edit. ;  1  Jarm. 
Convey,  by  Sweet,  99). 

VL  Custody  of  title-deeds  relating  also  to  other  lands. 
Where  the  owner  of  lands  sells  a  portion  thereof,  he 
is  entitled  to  retain  the  title-deeds.    If  he  sells  the 


whole  of  the  lands  in  lots,  it  is  usually  stipulated 
that  the  purchaser  of  the  largest  lot  in  value  (see 
ants,  p.  146),  shall  have  the  title-deeds  relating  to 
his  own  and  the  other  lots,  and  shall  enter  into  a 
covenant  with  the  other  purchasers  to  produce  such 
deeds  (Griffiths  v.  Hatchard,  18  Jur.  649 ;  ante, 
p.  146;  Burton's  Comp.  pi.  475,  482;  Dart's 
Vendors,  353,  2nd  edit.).  We  have  before  given  a 
form  of  a  condition  where  the  vendor  retains  the 
title-deeds  (see  ante,  p.  267),  to  which  the  reader  is 
referred. 

VH.  Covenant  for  production  of  title-deed*— By 
whom. — The  party  retaining  or  obtaining  the  title- 
deeds  should  covenant  with  the  purchaser  for  the 
production  thereof  (see  ante,  pp.  iii,  146).  In  order 
that  the  covenant  may  run  with  the  land  in  respect 
of  which  the  deeds  are  retained,  it  should  be  entered 
into  by  the  party  seised  of  the  legal  estate  in  the 
land;  but  even* then  it  should  seem  that  the  result 
is  not  free  from  doubt  (Sugden's  Vend.  479,  731, 
11th  edit. ;  Dart's  Vend.  292,  2nd  edit. ;  Barclay  v. 
Raine,  1  Sim.  and  Str.  449,  explained  in  6  Law  Stud. 
Mag.  p.  131,  182 ;  Key,  div/  "  Conveyancing," 
p.  155,  3rd  edit.). 

VIII.  Covenants  by  vendor  on  sale  of  freeholds.— ' 
The  usual  covenants  for  title  entered  into  by  a  vendor 
seised  in  fee,  are,  1st,  that  he  is  seised  in  fee ;  2ndly, 
that  he  has  power  to  convey ;  3rdly,  for  quiet  enjoy- 
ment by  the  purchaser,  his  heirs,  and  assigns  ;  4thly, 
that  the  estate  is  free  frojn  incumbrances;  and 
lastly,  for  further  assurance.  In  small  purchases 
the  first  covenant  is  sometimes  omitted,  which  may 
be  safely  done,  for  the  first  and  second  are  synony- 
mous covenants.  Where  a  vendor  has  only  a  power 
of  appointment,  the  vendor  should,  in  addition  to  the 
above,  covenant  that  the  power  was  well  created, 
and  is  subsisting.  In  cases  of  trustees  and  executors 
the  covenants  are  different.  They  can  only  be 
required  to  covenant  that  they  have  done  no  act  to 
inc  amber.  Where  the  purchase -money  is  consider- 
able, it  is  usual  to  require  the  cestuis  que  trust  to  join. 

IX.  Covenants  on  sale  of  leaseliolds. — Oh  the  sale 
of  a  leasehold  estate,  the  vendor  covenants  that, 
notwithstanding  any  act  by  him,  or  the  person  under 
whom  he  beneficially  claims,  the  lease  is  valid,  not 
forfeited,  surrendered,  or  determined,  or  become 
void  or  voidable;  that  the  vendor  has,  or  the 
assigning  parties  have,  good  right  to  assign ;  that 
the  rent  has  been  paid,  and  the  covenants  performed 
up  to  a  certain  time;  for  quiet  enjoyment  during 
the  term ;  free  from  incumbrances  ;  and  for  further 
assurance.  The  purchaser  on  his  part  covenants  to 
indemnify  the  vendor  from  liability  under  tlie 
covenants  in  the  lease,  unless  the  vendor  be  an 
assignee  in  bankruptcy  or  insolvency  (Dart's  Vend. 
293,  2nd  edit. ;  Bythew.  lit.  to  Noy's  Max.  203,  204. 
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X.  Searches  for  incumbrances — For  what  time.— 
There  is  scarcely  any  point  on  which  the  opinion  and 
practice  of  conveyancers  is  so  discordant  as  to  what 
searches  should  be  made  by  a  purchaser,  and  for 
what  length  of  time.  No  doubt  something  must 
depend  on  the  circumstances  of  each  case,  but  as  a 
general  rule  searches  should  be  made  for  crown 
debts,  judgments  and  annuities.  If  there  be  reason 
to  suppose  that  the  vendor  has  been  bankrupt  or 
insolvent,  searches  should  also  be  made  in  the  proper 
offices,  and,  indeed,  it  is  difficult  to  see  why  these 
searches  should  not  always  be  made.  However,  it 
is  very  seldom  that  such  searches  are  made.  See 
the  decision  in  Cooper  v.  Stevenson  (16  Jur.  424 ; 
S.  C.  21  Law  Journ.  Q.  B.  292)  where  it  is  said  to 
be  the  attorney's  duty  to  search  the  insolvent  court 
if  there  is  reason  to  suspect  that  the  vendor  or 
mortgagor  has  been  insolvent  or  is  in  embarassed 
circumstances.  With  respect  to  the  period  for 
which  the  above  searches  should  be  made,  no 
general  rule  can  be  laid  down,  nor  is  the  practice 
uniform  even  where  the  circumstances  are  the  same. 
Formerly,  before  the  institution  of  a  registry,  the 
practice  was  to  search  judgments  back  for  a  period 
often  years,  but  if  a  judgment  was  found,  then  to 
extend  the  search  back  for  ten  years  from  the  date 
of  the  judgment  so  found.  But  since  the  establish- 
ment of  the  registry  in  the  Common  Pleas,  some 
practitioners  content  themselves  with  searching  for 
five  years  back  (and  see  Dart's  Vend.  266,  2nd  edit) 
being  the  time  of  the  currency  of  a  registered 
judgment,  but  the  case  of  Freer  v.  Hesse  (17  Jur. 
703 ;  S.  C.  22  Law  Journ.  Chanc.  597)  shows  the 
danger  of  this.  Most  practitioners,  however,  are 
content  to  go  back  for  ten  years,  but  the  better 
course  is  to  extend  the  search  back  from  the  com- 
mencement of  the  registry ;  indeed,  as  to  crown 
debts,  this  is  indispensible,  as  no  re-registry  of  them 
is  required.  As  to  the  Middlesex  registry,  see  ante, 
pp.  20,  21 ;  as  to  county  court  judgments,  see  ante, 
p.  xviii. 

XI.  Deed  executed  by  attorney. — Where  a  deed  is 
to  be  executed  by  an  attorney  or  agent  of  the  vendor, 
the  clause  of  attestation  should  express  that  u  C.  D., 
of,  &c.  (the  attorney  or  agent)  by  virtue  of  a  power 
or  authority  enabling  him  thereunto  (a  true  and 
attested  copy  whereof  or  a  counterpart  whereof  is 
hereunto  annexed)  hath  hereunto  set  the  hand  and 
seal  of  the  said  (the  vendor)  the  day  and  year,  &c." 
The  attorney  or  agent,  as  may  be  seen  by  the  above 
form  of  attestation,  should  subscribe  the  name  of 
his  principal  and  not  his  own ;  for,  if  he  sign  in  his 
own,  he  renders  himself  personally  responsible,  and 
his  principal  cannot  maintain  an  action  on  the  deed 
(Coombe's  Case,  9  Coke's  Rep.  76  b ;  Burrell  v. 
Jones.  3  Barn,  and  Aid.  47 ;  Berkeley  v.  Hardy,  5 


Barn,  and  Cres.  355 ;  2  Atk.  Conv.  108, 1st  edit ; 
see  also  ante,  p.  219).  The  proper  form  of  signature 
is  "A.  B.  (the  principal)  by  the  said  C.  D.,  his 
attorney ;"  but  it  is  immaterial  whether  the  attorney 
puts  his  name  first  or  last,  provided  it  clearly  appear 
that  the  deed  was  executed  in  the  name  of  the 
principal.  A»  a  power  is  revoked  by  the  death  of 
the  party  who  gives  it,  it  is  proper,  where  a  con- 
veyance is  executed  by  attorney,  for  the  purchaser 
to  retain  the  purchase  money  or  pay  it  into  the 
hands  of  a  third  person,  on  his  executing  a  declara- 
tion to  stand  possessed  of  it  for  the  purchaser  until 
it  can  be  ascertained  that  the  vendor  was  living  at 
the  time  of  executing  the  conveyance,  and  if  not, 
then  to  return  it  to  the  purchaser,  unless  the  heir 
of  the  vendor  confirm  the  purchase.  It  is  to  be 
remarked  that  a  purchaser  is  not  obliged  to  accept 
the  execution  of  the  conveyance  by  attorney,  and 
therefore  when  the.  vendor  is  abroad,  a  better  plan, 
and  safer  for  all  parties,  is  for  the  vendor  to  convey 
to  trustees  in  trust  to  sell,  and  receive  and  apply 
the  purchase  money ;  for  then  the  conveyance  will 
be  valid,  notwithstanding  the  death  of  the  vendor 
in  the  interim. 

XII.  Altering  deed.— A  deed  cannot,  after  execu- 
tion, be  altered  in  any  material  point  by  one  of  the 
parties,  or  by  a  stranger ;  and  it  will  be  a  material 
alteration,  though  it  does  not  vary  the  situation  of 
the  parties  (Pigott's  Case,  11  Coke's  Rep.  27  a; 
Davidson  v.  Cooper,  11  Mees.  and  W.  799 ;  S.  C. 
12  Law  Journ.  N.  S.  Exch.  457  ;  and  in  error,  13 
Mees.  and  W.  332;  Mullett  v.  Wackerbath,  17  Law 
Journ.  N.  S.  C.  P.  47  ;  S.  C.  11  Jur.  1065 ;  1  Law 
Stud.  Mag.  N.  S.  pp.  75,  76).  The  parties  to  the 
deed  may  alter  it  even  in  a  material  point,  and 
though  varying  the  situation  of  the  parties ;  but  in 
this  case  the  deed  must  be  re-executed  and  re- 
stamped  (9  East,  354,  note ;  Addison,  Con.  13, 139, 
140 ;  Keele  v.  Wheeler,  18  Law  Journ.  N.  S.  C.  P. 
170).  This  necessity,  however,  does  not  arise  where 
the  alteration  is  merely  to  correct  a  mistake,  and 
so  render  the  instrument  what  it  was  originally 
intended  to  have  been  (1  Smith's  Lead.  Cas.  490  a, 
3rd  edit;  Jacob  v.  Hart.  6  Mau.  and  Selw.  142; 
Byrom  v.  Thompson,  11  Adol.  and  £11.  316; 
Wright  v.  Insham,  1  Dowl.  N.  S.  802).  It  must  be 
remembered  that  an  instrument  which,  by  reason  of 
an  alteration,  becomes  invalid,  as  the  foundation  of 
an  action,  is  not  thereby  necessarily  avoided.  For 
instance,  the  alteration  of  a  deed  of  conveyance, 
though  it  may  deprive  the  covenantee  of  all  right  to 
sue  upon  the  covenants,  does  not  affect  the  ownership 
of  the  property  conveyed  (2  Smith's  Lead.  Cas.  490, 
3rd  edit. ;  West  v.  Stewart,  14  Mees.  and  W.  47 ; 
Davidson  v.  Cooper,  11  Mees.  and  W.  800).  Altera- 
tions in  deeds  are  presumed  to  be  made  before 
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execution  (Best  on  Presumpt.  86 ;  cited  15  Jur.  8 ; 
Doe  v.  Catamore,  15  Jar.  728).  As  to  the  difference 
in  cases  of  wills,  see  ante,  1  Law  Chron.  pp.  59,  304. 
XHI.  Dower^Barring^Before  the  3  k  4  Will. 
4,  c.  105,  dower  was  barred  by  what  were  termed 
the  limitations  to  bar  dower,  or  by  the  married 
woman  joining  in  levying  a  fine  or  suffering  a  reco- 
very. Since  that  statute,  as  to  a  wife  married  prior 
thereto,  the  same  limitations  are  necessary,  or  an 
acknowledgment  by  her  in  lieu  of  a  fine ;  if  married 
since,  a  mere  declaration  that  she  shall  not  be  en- 
titled to  dower,  or  an  actual  disposition  of  the  lands, 
will  suffice  to  bar  her  dower.  The  limitations,  as 
well  as  the  declaration,  are  inserted  by  many  prac- 
titioners (Co.  Litt.  379  b.  n.  1 ;  Key,  div.  "  Con- 
veyancing," p.  98,  3rd  edit;  9  Jarman's  Conv. 
74,  75t  notes  to  Sweet's  edit ;  Haves'  Introd.  Conv. 
274, 620,  note,  4th  edit). 

XIV.  Recovery. — A  recovery,  usually  termed  a 
"  common  recovery,"  was,  prior  to  its  abolition  by 
the  3  &  4  Will.  4,  c.  74,  a  conveyance  on  record 
invented  to  give  a  tenant  in  tail  an  absolute  power 
to  dispose  of  his  estate,  as  if  he  were  tenant  in  fee 
simple  (see  Marten  v.  Strachan,  Wilkes,  451).  The 
proceedings  on  it  were  for  the  great  part  fictitious, 
but  it  was  one  of  the  common  assurances  by  which 
estates  were  passed,  and,  indeed,  one  of  the  most 
potent  effect,  and  though  usually  used  by  tenants  in 
tail  to  acquire  a  fee  simple,  it  was  sometimes  used  by 
tenants  in  fee  simple  to  get  rid  of  conditions,  condi- 
tional limitations,  dower,  executory  devises,  and  to 
have  the  effect  of  an  estoppel  (Burton's  Coinp.  pi. 
105,  et  seq.). 

XV.  Mortgage — Devise—Debts. — Up  to  the  pre- 
sent year,  as  before  stated  (ante,  p.  154),  the  devisee 
of  a  mortgagor  was  entitled  to  have  the  mortgage 
debt  discharged  out  of  the  personal  assets  of  the  tes- 
tator, so  that  the  devisee  obtained  his  property  free 
from  tfce  mortgage,  and  this  was  so  though  the  lands 
were  devised  to  him  expressly  subject  to  the  incum- 
brance. To  exempt  the  personal  estate  from  such 
liability  there  must  have  been  a  clear  expression  of 
an  intention  to  that  effect  (2  Atk.  Conv.  171 ;  Burt 
Camp.  pi.  1470;  Walker  v.  Jackson,  2  Atk.  625). 

<  But  now,  by  the  17  &  18  Vic.  c.  113,  as  to  persons 
claiming  under  a  will,  deed,  or  document  made  on 
or  after  the  1st  day  of  January,  1855,  in  the  absence 
of  the  signification  of  a  contrary  intention,  the  devisee 
will  not  be  entitled  to  have  the  mortgage  debt  satis- 
fied out  of  the  personal  estate  of  the  testator  (see  the 
provisions  of  the  statute,  stated  ante,  p.  154. 

equity  (ante,  p.  281). 

L  Lunacy  of  partner.  —  Lunacy  does  not,  like 
death,  per  se  work  a  dissolution  of  a,  partnership :  it 
is  only  ground  for  obtaining  a  decree  of  a  court  of 


equity  for  a  dissolution.  And  it  is  to  be  observed 
that,  though  confirmed  and  incurable  insanity  is  a 
ground  for  dissolving  the  partnership,  a  mere  dimi- 
nution of  capacity  in  attending  to  it  is  insufficient  for 
that  purpose  (Sadler  v.  Lee,  6  Beav.  324;  S:  C. 
7  Jur.  476).  And  it  must  be  borne  in  mind  that  a 
dissolution  cannot  be  effected  by  the  act  of  the  sane 
partners,  but  they  must  apply  to  a  court  of  equity 
(2  Ves.  and  Beam.  203).  One  of  two  parties  became 
of  unsound  mind,  and  was  so  found  under  a  commis- 
sion of  lunacy;  whereupon  a  bill  was  filed  by  the 
other  partner  praying  a  dissolution  of  the  partner- 
ship business,  which  period  was  proved  by  evidence 
in  the  cause ;  it  was  held  by  the  Lord  Chancellor  on 
appeal,  that  neither  such  period  nor  the  time  of  filing 
the  bill  was  the  proper  period  from  which  to  decree 
a  dissolution  (Besch  v.  Frolick,  7  Jur.  33 ;  S.  C. 
12  Law  Journ.,  N.  S.,  Chanc.  118).  It  is  to  be 
observed  that  where  a  partnership  is  ordered  to  be 
dissolved  on  the  ground  of  the  insanity  of  one  of  the 
partners,  it  has  reference  to  the  date  of  the  decree 
(Sander  v.  Sander,  2  Coll.  278;  Sadler  v.  Lee, 
supra;  Besch  v.  Frolick,  supra).  Where  partners 
agreed  that  their  partnership  should  be  dissolved  on 
notice  being  given,  it  was  held  that  the  notice  was 
good,  though  the  partner  on  whom  it  was  served 
was  lunatic  at  the  time.  (Robertson  v.  Lockie,  15 
Sim.  285;  S.  C.  10  Jur.  533). 

II.  Account  of  deceased  party's  liabilities  without  suit. 
— Executors  or  administrators  of  deceased  persons 
are  enabled  to  ascertain  whether  there  are  any  and 
what  outstanding  debts  or  liabilities  affecting  the 
estates  of  such  persons  without  an  administration, 
by  obtaining,  on  motion  or  petition,  of  course,  an 
order  of  court  referring  it  to  the  chief  clerk  of  the 
judge  to  take  an  account  of  the  deceased's  debts  and 
liabilities  affecting  his  pergonal  estate.  This  order 
cannot  be  made  until  twelve  months  after  the  party's 
decease  (13  &  14  Vic.  c.  35,  ss.  19—25). 

III.  Solicitor  being  a  trustee — Charges. — Where  a 
solicitor  is  appointed  a  trustee  or  executor,  the 
author  of  the  trust  or  executorship  may  expressly 
authorise  the  solicitor  to  charge  the  estate  for  his 
professional  services,  but  the  clause  must  extend  as 
well  to  business  out  of  as  in  the  courts.  A  cestui  que 
trust,  being  sui  juris,  may  also  bind  himself  to  pay 
the  solicitor-trustee's  costs  by  an  express  contract 
to  the  effect  before  stated.  And  independently  of 
these  cases,  it  has  been  decided  that  a  solicitor  who 
is  a  trustee,  and  is  made  a  party  to  a  suit  respecting 
the  trust  property,  will  be  allowed  his  usual  pro- 
fessional costs,  where  he  acts  as  solicitor  for  himself 
and  his  co-trustees,  and  the  costs  are  not  increased 
by  his  so  acting  (Cradock  v.  Piper,  1  Macn.  and  Gord. 
664 ;  Lincoln  v.  Windsor,  15  Jur  765 ;  Key,  div. 
"  Equity,"  p.  74,  3rd  edit. ;  2  Mag.  N.  S.  Abr.  Eq 


332 


THE  LAW  CHEONICLE. 


Cas.  48).  This  last  point  is,  however,  open  to 
serious  doubt,  as  we  understand  that  the  taxing 
officers  of  the  court  of  chancery  will  not,  as  against 
the  opposite  party,  allow  any  costs  beyond  payments 
out  of  pocket,  where  a  solicitor  acts  for  himself  or 
for  himself  and  others:  so  that  by  reason  of  a 
solicitor  acting  for  himself  and  co-trustees,  the  costs 
will,  if  they  are  the  successful  parties,  so  far  as  the 
trust  estate  is  concerned,  be  increased,  as  the 
opposing  party  will  have  the  benefit  of  paying  only 
money  out  of  pocket,  and  the  trust  estate  cannot  be 
expected  to  bear  the  costs  not  allowed,  as  by  employ- 
ing another  solicitor  they  would  have  been  thrown 
on  the  opposite  party.  Indeed,  it  should  seem  that 
it  is  only  when  unsuccessful  that  the  above  deci- 
sions would  give  the  solicitor-trustee  his  costs.  The 
doctrine  requires  re-consideration.  So  far  we  are 
quoting  from  what  we  wrote  in  July,  1852  (4  Law 
Stud*.  Mag.  N.  S.  pp.  380,  381),  and  we  have  only 
to  add  that  our  doubt  has  been  fully  confirmed  by 
the  decision  of  V.  C.  Stuart  (confirmed  on  appeal) 
in  Broughton  v.  White  (Week,  Rep.  1854-5,  p.  180; 
S.  C.  24  Law  Tim.  152)  where  it  was  said  that  "a 
solicitor  who  is  a  trustee  is  not  at  liberty  to  employ 
himself  and  to  gain  for  himself  the  emoluments  of 
a  solicitor  in  acting  for  himself  as  a  trustee.  That 
principle  extends,  not  only  to  the  costs  to  be  incurred 
in  the  administration  of  the  estate  out  of  court,  but 
also  to  the  costs  of  a  suit  in  court"  In  that  case  it 
appeared  that  B.  and  W.  were  trustees  under  a  will 
which  directed  the  sale  of  real  estate  for  the  payment 
of  incumbrances.  B.  was  also  sole  executrix  and 
sole  cestui  que  trust,  and  W.  was  a  solicitor  and  a 
partner  of  a  firm  which  acted  in  carrying  out  the 
sale  and  paying  off  debts,  at  the  request  and  under 
the  direction  of  B.  The  sale  was  conducted  after  a 
plan  adopted  by  the  testator  himself,  with  the  advice 
of  W. :  Held,  that  W.  was  not  entitled  to  be  paid 
more  than  his  costs  out  of  pocket,  Stuart,  V.  C,  con- 
sidering himself  bound  by  Lincoln  v.  Windsor  (supra). 

IV.  Forms  of  defence  to  suit. — The  forms  of  defence 
open  to  a  defendant  to  an  information  or  a  bill  are : — 
1.  By  demurrer,  which  is  whenever  any  ground  of 
defence  is  apparent  upon  the  bill  itself,  either  from 
the  matter  contained  in  it,  or  from  defect  in  its  frame, 
or  in  the  case  made  by  it.  2.  By  plea,  which  is 
used  whenever  the  defendant  relies  upon  matter  not 
apparent  upon  the  bill,  but  which  forms  a.bar  to  the 
plaintiff's  suit.  3.  By  disclaimer,  which  is  where 
the  defendant  denies  that  he  has  or  claims  any  right 
to  the  matter  demanded  by  the  plaintiff,  and  re- 
nounces all  claims  thereto.  4.  By  answer,  that  is, 
by  answering. the  interrogatories  to  the  bill,  and 
stating  the  defence  which  the  defendant  sets  up  in 
matter  of  fact  to  the  claim  of  the  plaintiff  (see 

anieFs  Pract.  chaps.  13, 14,  15, 16). 


V.  Legal  personal  representative  not  party  to  suit. 
By  the  Chancery  Improvement  Act,  the  15  &  16 
Vic.  c.  86,  s.  44,  where  it  appears  that  any  deceased 
person  who  was  interested  in  the  matters  has  no 
legal  personal  representative,  the  court  may  proceed 
in  his  absence,  or  appoint  one. to  represent  the 
estate  (see  a  notice  of  the  decisions  on  this  provision 
in  5  Law  Stud.  Mag.  N.  S.  pp.  676,  677;  also 
Rogers  v.  Jones,  9  Hare,  Append.  47,  note ;  Ely  v 
Edwards,  17  Jur.  219). 

VI.  Abatement  of  suit. — On  a  suit  becoming  abated 
by  death,  marriage,  &c.,  or  otherwise  defective  by 
reason  of  some  change  or  transmission  of  interest,  it 
is  no  longer  necessary  to  file  a  bill  of  revivor  or  sup- 
plemental bill,  but  an  order  to  the  effect  of  the 
former  usual  order  to  revive,  or  of  the  usual  supple- 
mental decree,  may  be  obtained,  as  of  course,  which, 
when  duly  served,  will  be  binding,  and  will  make  the 
persons  parties  to  the  suit  (15  &  16  Vic,  c.  86, 8.  52 ; 
see  thereon  6  Law  Students1  Magazine,  N.  S., 
89—92). 

VII.  Taking  accounts— Books  of  account  taken  as 
evidence. — By  the  Equity  Jurisdiction  Improvement 
Act,  the  15  &  16  Vic.  c.  86,  8.  54,  the  court  may 
direct,  that  in  taking  an  account  in  chambers  the 
books  of  account  in  which  the  accounts  required  to 
be  taken  have  been  kept,  or  any  of  them,  shall  be 
taken  as  primd  facie  evidence  of  the  truth  of  the 
matters  therein  contained,  with  liberty  to  the  parties 
interested  to  take  such  objections  thereto  as  they  may 
be  advised. 

Vm.  Infant  or  lunatic  not  appearing  or  answering, 
—By  the  32nd  Order  of  May,  1845,  it  is  ordered, 
that  upon  default  by  a  defendant  in  not  appearing 
to  or  not  answering  the  bill,  if  it  appears  to  the  Court 
that  such  defendant  is  an  infant,  or  a  person  of  weak  or 
unsound  mind  not  so  found  by  inquisition,  the  court 
may,  upon  the  application  of  the  plaintiff,  order  that 
one  of  the  solicitors  of  the  court  be  assigned  guardian 
of  such  defendant,  by  whom  he  may  appear  to  and 
answer,  or  may  answer  the  bill  and  defend  the  suit. 
The  court  must  be  satisfied  that  such  defendant  is 
an  infant  or  person  of  weak  or  unsound  mind,  &c, 
and  that  the  copy  bill  was  duly  served ;  and  that  a 
notice  of  such  application  was  (after  the  expiration 
of  the  time  for  appearing  to  or  answering  the  bill, 
and  at  least  six  clear  days  before  the  hearing  of  such 
application)  served  upon  or  left  at  the  dwelling 
house  of  the  person  with  whom  or  under  whose  care 
such  defendant  was  at  the  time  of  serving  the  copy 
bill,  and  was  also  served  upon  or  left  at  the  dwelling 
house  of  the  father  or  guardian  (if  any)  of  such 
infant,  where  the  person  with  whom  or  under  whose 
care  the  defendant  was  at  the  time  of  such  service, 
shall  not  be  the  father  or  guardian  of  the  infant, 
unless  the  court,  at  the  time  of  hearing  such  appli- 
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cation,  thinks  fit  to  dispense  with  such  last-mentioned 
service  (Art.  48). 

IX.  Married  woman  appearing  and  defending 
separately. — Where  a  husband  and  wife  are  living 
separately  from  each  other,  the  husband  will  not  be 
answerable  for  the  tortious  act  of  his  wife,  and  she 
may  be  compelled  to  answer  apart  from  her  husband 
(Plomer  v.  Plomer,  1  Chanc.  Rep.  68 ;  1  Dan.  Pr. 
162,  2nd  edit.)  So  when  the  husband  is  abroad, 
and  the  suit  relates  to  the  separate  property  of  the 
wife,  or  to  matters  arising  out  of  her  claims,  the 
plaintiff  may,  upon  affidavit  to  that  effect,  and  with 
notice  to  the  wife  herself,  move  that  she  may  answer 
apart  from  her  husband.  Lethley  v.  Taylor,  9  Sim.  252. 

X.  Payment  out  of  court  to  husband  of  wife's  money. 
— Where  a  sum  of  money  is  in  court  belonging  to  a 
married  woman,  the  court  will  not  suffer  it  to  be  paid 
over  to  the  husband  till  the  wife  has  been  examined 
apart  from  him  to  ascertain  that  she  consents  to  such 
payment,  or  whether  she  requires  a  settlement  of 
the  money  to  be  made  upon  her  and  her  children. 
EUiott  v.  CordeU,  5  Madd.  Rep.  156 ;  1  Dan.  Pract. 
94,  2nd  edit 

XI.  Receiver — Not  noticed  in  decree. — It  is  said  to 
have  been  decided  that  the  appointment  of  a  receiver, 
made  prior  to  a  decree,  will  be  superseded  by  it, 
unless  he  is  thereby  expressly  continued.  Gibson  v. 
Montford,  Seton  on  Decrees,  330;  2  Dan.  Pract. 
1629,  2nd  edit. 

XII.  Receiver — Depositing  moneys  with  banker — 
Failure. — A  receiver  who  deposits  the  money  with 
a  banker  for  safe  custody,  will  not  be  answerable 

'  for  the  failure  of  the  banker  if  the  moneys  are  not 
mixed  with  his  own  moneys,  and  they  were  bond  fide 
deposited  for  safe  custody  under  circumstances  in 
which  they  could  not  properly  have  been  paid  into 
court  Salway  v.  Salway,  4  Buss.  68 ;  2  Dan.  Chanc. 
Prac.  1618,  2nd  edit. 

Xm.  Infant— Next  friend,  death  of— When  the 
next  friend  of  an  infant  plaintiff  dies,  the  defendant 
should,  if  no  next  friend  be  appointed  within  a 
reasonable  time,  apply  to  have  the  proceedings 
stayed  until  a  new  and  proper  next  friend  be  named 
(Lancaster  v.  Thornton,  Ambler,  328 ;  Brocey  .v. 
Sandiford,  2  Madd.  Rep.  468;  Glover  v.  Webber, 
12  Sim.  351 ;  1  Dan.  Pract.  83,  84,  2nd  edit). 

XTV.  Service  of  copy  of  bill.— By  the  23rd  order 
of  the'  26th  of  August,  1841,  where  no  account, 
payment,  or  conveyance,  or  other  direct  relief  is 
sought  against  a  party  to  a  suit  (not  being  an  infant) 
it  is  not  necessary  to  require  the  defendant  to 
appear  or  answer.  A  copy  of  the  bill  is  delivered, 
which  is  not  accompanied  or  followed  by  inter- 
rogatories ;  the  bill  prays  that  the  defendant  may  be 
bound  bf  all  the  proceedings  in  the  cause  (Pract. 
Equity,  p.  81— 85). 


XV.  Objection  for  want  of  parties.— The  following: 
are  the  principal  cases  in  which  it  is  not  competent 
to  a  defendant  to  object  for  want  of  parties  to  a  suit, 
viz. :  1.  Where  any  residuary  legatee  or  next  of 
kin  sues  for  the  administration  of  the  personal  estate 
of  a  deceased  person.  2.  Where  a  legatee  interested 
in  a  legacy  charged  on  real  estate,  or  party  in* 
terested  in  the  proceeds  of  real  estate,  sues  for 
the  administration  of  the  estate  of  the  deceased. 
3.  Where  any  residuary  devisee  or  heir  sues  for 
administration.  4.  Where  one  of  several  cestuis  que 
trust  under  any  deed,  &c,  sues  for  the  execution  of 
the  trusts  thereof.  5.  Where  in  cases  of  suits  for 
the  protection  of  property  pending  litigation,  and  for 
the  prevention  of  waste,  one  person  sues  on  behalf 
of  himself  and  of  all  persons  having  the  same 
interest.  6.  Where  an  executor,  administrator,  or 
trustee  sues  one  legatee,  next  of  kin,  or  cestui  que 
trust  for  the  administration  of  the  estate  or  the 
execution  of  the  trusts  (15  &  16  Vic.  c.  86,  s.  42, 
rules  1—7). 

bankruptcy  (ante,  p.  282). 

I.  Wliat  constitutes  a  bankrupt. — To  constitute  a 
bankrupt  a  person  must  be,  1,  a  trader  within  the 
meaning  of  the  bankrupt  laws ;  2,  he  must  have 
committed  or  omitted  to  do  one  of  those  acts  which 
are  denominated  acts  of  bankruptcy;  and,  8,  he 
must  owe  a  debt  to  one  single  creditor  of  £50,  or  to 
two  creditors  of  £70,  or  of  three  creditors  of  £100 
{ante,  pp.  43,  189). 

II.  Attorney  or  solicitor. — An  attorney  or  solicitor 
can  be  made  bankrupt  only  when  he  has  acted  as  a 
scrivener — i.  e.,  has  made  it  his  business  to  receive 
other  men's  moneys  or  estates  into  his  trust  pr  cus- 
tody, for  the  purpose  of  laying  the  same  out  in 
securities,  and  charges  therefor  a  procuration  fee 
as  well  as  his  ordinary  charges  (ante,  pp.  141, 
142,  262). 

III.  Extent  of  trading. — It  is  not  the  extent  of  a 
man's  trading  which  determines  whether  he  is  or 
not  subject  to  the  bankrupt  laws,  but  the  important 
point  (which  is  one  to  be  left  to  the  jury)  is  whether 
there  is  evidence  of  an  intention  to  deal  generally ; 
if,  indeed,  the  trade  be  one  of  those  enumerated  in 
the  Consolidation  Act,  general  evidence  of  carrying 
pn  such  a  trade  will  suffice  (Key,  diy. "  Bankruptcy," 
p.  17,  2nd  edit ;  Henley's  Bankr.  Law,  pp.  3,  4, 
3rd.  edit). 

IV.  Acts  of  bankruptcy. — As  we  have  enumerated 
these  so  recently,  we  refer  the  reader  for  an  answer 
to  this  question  to  p.  263,  ante. 

V.  Voluntary  and  compulsory  acts  of  bankruptcy. — 
The  act  of  bankruptcy  which  is  pre-eminently  a 
voluntary  one  is  the  filing  by  the  trader  of  a  declara- 
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tion  of  insolvency;  other  acts  sometimes  termed 
voluntary  are  those  enumerated  in  Answer  No.  VL, 
ante,  p.  262,  whilst  those  which  the  examiners  con- 
sider compulsory  acts  are  those  consequent  on  the 
summoning  of  a  trader  by  the  creditor  with  a  view' to 
obtain  payment  or  security  for  his  debt,  or  to  procure 
an  adjudication  of  bankruptcy  (ante,  p.  226 ;  et  $eq.). 

VI.  How  to  procure  adjudication. — In  order  to 
procure  an  adjudication  in  bankruptcy  a  petition 
must  be  .presented,  in  the  form  given  in  one  of  the 
schedules  to  the  12  &  13  Vict.  c.  106,  by  a  creditor 
to  a  proper  amount.  Within  three  days  thereafter 
(t .  «.,  the  three  days  in  which  the  petitioning  creditor 
has  priority),  or  such  extended  time  as  shall  be 
allowed  by  the  court,  the  petitioning  creditor  must 
prove  his  debt,  the  trading  and  the  act  of  bankruptcy. 
Hie  bankrupt  must  then  have  notice  of  the  abjudica- 
tion by  service  of  a  duplicate  thereof,  and  if  he  does 
not  show  good  cause  for  reversing  it  within  seven 
days,  or  an  extended  period  not  exceeding  fourteen 
days  after  the  service  of  the  duplicate,  the  adjudica- 
tion is  then  advertised  in  the  London  Gazette,  and 
meetings  appointed  (see  1  Law  Stud.  Mag.  N.  S. 
p.  264). 

VII.  Requisites  to  obtain  adjudication. — In  order  to 
obtain  an  adjudication,  there  must  be  proof  of  the 
petitioning  creditor;  or  other  creditor  prosecuting  the 
petition,  of  the  trading,  and  of  the  act  of  bankruptcy. 
The  petitioning  creditor  must  personally  attend  to 
prove  his  debt,  except  on  a  certificate  of  ill  health 
from  his  medical  attendant,  or  where  it  is  shown  to 
be  very  expensive.  The  commissioner  must  examine 
into  the  nature  and  consideration  of  the  debt, 
and,  before  declaring  the  party  a  bankrupt,  must 
cause  to  be  entered  on  the  proceedings  a  deposition 
of  such  petitioning  creditor  stating  the  nature  and 
amount  of  the  debt  due,  and  how,  and  for  what  con- 
sideration the  same  arose,  together  with  the  par- 
ticular time  or  times  the  same  became  due.  The 
trading  and  act  of  bankruptcy  must  be  proved. 
Witnesses  may  be  summoned  to  give  evidence 
(12  &  13  Vic.  c.  106,  s.  100).  After  the  proofs  of 
the  petitioning  creditor's  debt,  and  of  the  trading  and 
act  of  bankruptcy  by  the  party  against  whom  the 
petition  was  filed,  the  commissioner  may  adjudge 
such  person  bankrupt,  of  which,  however,  he  is  to 
have  notice  before  it  is  advertised  (Mont,  and  Ayrt. 
Fract.  chap.  11;  Eden's  Bankr.  Law,  chap.  6; 
12  &  13  Vic.  c.  106,  s.  101). 

VHI.  Second  bankruptcy — Consequences. — By  the 
6  Geo.  4,  c.  16,  s.  127,  if  any  person  who  had  been 
discharged  by  a  certificate  in  bankruptcy  became 
bankrupt  again,  and  obtained  such  certificate,  or  had 
compounded  with  his  creditors,  or  had  been  discharged 
under  the  Insolvent  Debtor's  Act,  and  became  bank- 
rupt and  obtained  such  certificate,  unless  the  estate 


paid  fifteen  shillingc  in  the  pound,  his  future  estate 
vested  in  his  assignees  under  that  fiat  (Princ  Com. 
Law,  pp.  74,  76).  The  above  statute  has  been 
repealed  by  the  Consolidation  Act,  which  does  not 
contain  any  similar  enactments,  but  it  has  been  held 
by  Knight  Bruce,  V.  C,  that  where  a  person  is  a 
bankrupt  a  second  time,  or  after  a  previous  composi- 
tion or  insolvency,  and  does  not  pay  fifteen  shillings 
in  the  pound,  his  certificate  will  only  protect  his 
person,  leaving  his  future  property  subject  to  the 
claims  of  the  assignees  under  the  bankruptcy  (3  Law 
Stud.  Mag.  N.  S.  pp.  276,  306). 

IX.  Petitioning  creditor's  debt,  due  at  act  of  bank- 
ruptcy.— A  petitioning  creditor's  debt  must  be  due — 
i.  e.,  have  existence  at  the  time  of  the  act  of  bank- 
ruptcy, though  now  it  is  not  necessary  that  it  should 
be  actually  payable  at  that  time  (Key,  div.  u  Bank- 
ruptcy," p.  38,  2nd  edit. ;  anU,  p.  319,  et  §eq.). 

X  Petitioning  creditor— Mortgagee. — If  a  creditor 
have  a  mortgage  or  pledge,  he  may  nevertheless  file 
a  petition  for  adjudication ;  the  taking  such  security 
not  extinguishing  the  original  debt  (Archbold's 
Practice,  70,  8th  edition ;  1  Mont,  and  Ayrt.  Bankr. 
36,  36,  2nd  edition). 

XI.  Proof— Kind  of  debts.— The  general  rule  is, 
that  all  debts  may  be  proved  under  a  bankruptcy  for 
which,  if  payable  at  the  time,  the  creditor  might 
have  had  his  remedy  against  the  bankrupt,  either  at 
law,  in  equity,  or  otherwise,  in  his  own  name,  or  in 
the  name  of  any  other.  There  must  be  a  debt,  of  an 
amount  either  actually  ascertained,  or  which  may  be 
readily  ascertained  by  computation,  without  the  in-, 
tervention  of  a  jury,  and  not  a  claim  sounding  merely 
in  damages,  and  those  damages  unliquidated.  Indeed, 
it  may  be  stated  as  the  result  of  very  many  cases  on 
this  intricate  subject,  that  where  damages  are  con- 
tingent and  uncertain,  as  in  some  cases  of  demands 
founded  on  contract,  and  in  all  cases  of  torts,  where 
both  the  right  to  any  damages  at  all,  and  Uso  the 
amount  of  them,  depend  upon  circumstances,  of 
which  a  jury  alone  can  properly  judge,  and  which, 
therefore,  it  requires  the  intervention  of  a  jury  to 
ascertain,  such  damages  are  not  capable  of  proof; 
except  so  far  as  sees.  177  and  178  of  the  Consolida- 
tion Act  give  a  right  to  prove.  But  in  cases  where, 
although  the  usual  form  of  action  which  a  creditor 
would  have  for  his  demand  may  be  one  in  which  he 
would  recover  it  in  the  shape  of  damages  to  be  given 
by  a  jury,  or  though,  perhaps,  in  some  instances,  he 
could  have  no  other  kind  of  action,  yet  if  his  demand 
is  of  such  a  nature  as  admits  of  being  liquidated,  and 
ascertained  at  the  time  of  the  bankruptcy,  so  that  he 
can  swear  to  the  amount,  he  will  be  entitled  to  prove 
(see  6  Law  Stud.  Mag.  226). 

XHr*  Proof —Judgment  creditors. — Judgment  cre- 
ditors, where  the  judgment  has  not  been  entered  up 
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for  one  year  at  least  before  the  bankruptcy,  and  ex- 
ecution has  not  been  executed,  are  not  entitled  to 
any  priority  over  the  other  creditors.  This  is  the 
result  of  the  joint  operation  of  sec.  13  of  the  1  &  2 
Vic.  c.  110,  and  sees.  133, 184.    The  13th  sec.  of  the 

1  &  2  Vic.  c.  110,  is  the  one 'giving  the  effect  of  a 
charge  in  equity  on  real  estate  to  judgments,  and  it 
contains  an  express  clause  that  such  charge  in  equity 
shall  not  operate  to  give  the  judgment  creditor  any 
preference  in  case  of  the  bankruptcy  of  the  person 
against  whom  judgment  shall  have  been  entered  up, 
unless  such  judgment  shall  have  been  entered  up 
one  year  at  least  before  (he  bankruptcy.  And  it  should 
seem  that  the  judgment  should  be  registered,  as  the 

2  &  3  Tic.  c.  11,  s.  6,  does  not  save  the  effect  of  a 
non-registered  judgment  as  against  the  assignees  or 
the  other  creditors  of  the  bankrupt.  The  184th 
section  of  the  Consolidation  Act  enacts  that  no  cre- 
ditor haying  security  for  his  debt  shall  receive  upon 
any  such  security  or* attachment  more  than  a  rate- 
able part  of  such  debt,  except  in  respect  of  any 
execution  or  extent  served  and  levied  by  seizure  and 
sale  upon,  or  any  mortgage  of  or  lien  upon  any  part 
of  the  property  of  such  bankrupt  before  the  filing  of 
the  petition  for  adjudication  (see  exp.  Boyle,  17 
Jut.  979). 

XIQ.  Proof — Joint  and  separate  creditors  and 
estates. — Where  the  whole  of  the  members  of  a  firm 
are  made  bankrupt,  and  their  joint  assets  are  not 
sufficient  to  discharge  the  joint  liabilities,  the  joint 
creditors  may  prove  against  the  separate  estate  of 
one  of  the  partners,  but  will  not  be  entitled  to 
receive  any  dividends  until  the  separate  creditors  of 
that  partner  hare  been  fully  satisfied.  Separate  cre- 
ditors cannot  receive  dividends  out  of  the  joint  estate 
until  all  the  joint  creditors  have  been  satisfied.  This 
subject  is  very  confusedly  noticed  in  the  text-books,, 
and  is  made  more  difficult  of  comprehension  by 
being  mixed  up  with  joint  and  separate  adjudications 
(fiats),  but  if  the  reader  will  turn  to  exp.  Cook  (2 
P.  Williams,  500,  501 ;  Horsey's  case  (8  Id.  25),  and 
exp.  Rowlandson  (3  Id.  408),  he  will  find  an  intel- 
ligible explanation.  The  12  &  13  Tic.  c.  106,  s.  140, 
relates  to  a  separate  adjudication  (fiat)  against  one  or 
more  of  several  partners,  the  others  of  whom  may  be 
solvent  (see  exp.  Feake,  2  Rose,  44  ;  Archb.  Bankr. 
427,  8th  ejiit.).  The  140th  section  enacts  that  if  one 
or  more  of  the  partners  of  a  firm  be  adjudged  bank- 
rupt, any  creditor  to  whom  the  bankrupt  is  indebted 
jointly  with  the  other  partners  of  the  firm,  or  any  of 
them,  shall  be  entitled  to  prove  his  debt  for  the  pur- 
pose only  of  voting  in  the  choice  of  assignees,  and  of 
being  heard  against  the  allowance  of  the  bankrupt's 
certificate,  or  of  either  of  such  purposes ;  but  such 
creditor  shall  not  receive  any  dividend  out  of  the 
separate  estate  of  the  bankrupt  until  all  the  separate 


creditors  shall  have  received  the  full  amount  of  their 
respective  debts. 

XIV.  Trade  and  private  debts  and  assets. — There  is 
no  distinction  observed  between  the  trade  debts  and 
assets  and  the  private  debts  and  assets  of  a  bankrupt 

XV.  Choice  of  assignees. — Creditors1  assignees  are 
chosen  at  the  first  public  sitting,  or  at  an  adjourn- 
ment thereof,  and  all  creditors  who  have  proved 
debts  to  the  amount  of  £10  may  vote  in  such  choice 
(Key,  <hV.  "Bankruptcy,"  pp.  57,  58,  2nd  edit.; 
12  &  18  Vic.  c.  106,  s.  189). 

criminal  law  (ante,  p.  282). 

I.  Crimes  and  civil  injuries.— Crimea  differ  from 
civil  injuries  inasmuch  as  they  concern  the  commu- 
nity at  large,  and  the  offence  is  one  not  against  a 
private  right  merely,  but  against  society  in  its  ag- 
gregate capacity.  A  civil  .injury  is  a  wrong  to 
individuals  considered  merely  as  such  (Key,  div. 
"  Criminal  Law,11  pp.  14,  15,  2nd  edit. ;  4  Steph. 
Com.  80,  2nd  edit.).  Crimes  are  ordinarily  pro- 
secuted before — 1,  justices  of  the  peace;  2,  the 
sessions  or  the  assizes,  or  the  Central  Criminal 
Court.  Only  offences  of  a  very  serious  character 
are  sent  to  the  assizes ;  those  of  a  lighter  description 
being  sent  to  the  sessions  (see  5  &  6  Vic.  c.  38 ; 
Key,  div.  "  Criminal  Law,"  p.  1—9,  2nd  edit.). 

IT:  Appeal  from  inferior  to  superior  court. — In  the 
case  of  a  trial  and  conviction  of  an  offender  at  the 
assizes  or  the  sessions,  an  appeal  lies  to  the  judges 
at  Westminster  constituting  the  Court  of  Criminal 
Appeal.  A  case  is  stated,  copies  delivered  for  the 
judge's  and  notice  of  the  argument  given  (11  &  12, 
Vic.  c.  78 ;  Beg.  Gen.  1st  June,  1850 ;  Key,  div. 
"Criminal  Law,"  pp.  114, 115,  2nd  edit). 

III.  Embezzlement — Breach  of  trust — Embezzle- 
ment is  where  one  in  a  public  trust,  or  as  a  servant, 
receives  and  fraudulently  appropriates  money  or 
goods  received  for  public  purposes,  or  for  his  master, 
without  the  same  having  been  in  the  possession  of 
the  party  entitled  thereto  (Dickins.  Quart.  Sess. 
261,  355,  5th  edit ;  Key,  div.  u  Criminal  Law," 
p.  41,  2nd  edit).  A  breach  of  trust  is  the  misappli- 
cation of  money  or  other  property,  without  any 
fraudulent  intent,  of  another.  Embezzlement  is 
punished  by  indictment ;  breach  of  trust  is  remedied 
by  a  civil  proceeding  in  the  Court  of  Chancery. 

IV.  Criminal  offence  converted  into  debt. — A  cri- 
minal offence  by  embezzlement  may  be  converted 
into  a  mere  debt  by  the  party  affected  electing  to 
treat  the  transaction  as  a  debt,  by  suing  for  it  as 
such,  taking  security,"  giving  time  for  payment,  &c. 

V.  Larceny. — Larceny,  or  theft,  is  distinguished 
by  the  law  into  two  sorts;  the  one  called  simple 
larceny,  or  plain  theft,  unaccompanied  by  any  other 
atrocious  circumstance;  and  mixed  or  compound  lar- 
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ceny,  which  also  includes,  in  it  the  aggravation  of 
taking  from  one's  person  or  house.  Simple  larceny 
is  defined  to  be  the  felonious  taking  and  carrying 
away  of  the  personal  goods  of  another  (1  Cr.  Law 
Rep*.  Dig.  L.  of  Theft).  Formerly  a  stealing  of  goods 
above  the  value  of  12d.  was  denominated  grand 
larceny ;  if  of,  or  under  that  value,  petty  larceny ; 
but  this  distinction  is  abolished  by  7  &  8  Geo.  4,  c. 
29,  s.  2  (4  Stewart's  Com.  c.  7 ;  First  Book,  394). 

VI.  Perjury  and  subornation. — Perjury  is  the  crime 
of  false  swearing,  which  arises  when  a  lawful  oath  is 
administered  in  some  judicial  proceeding  to  a  person 
who  swears  wilfully,  absolutely,  and  falsely  in  a 
matter  material  to  the  issue  or  point  in  question. 
Subornation  of  perjury  is  the  offence  of  procuring 
another  to  take  such  an  oath.  The  punishment  is 
similar  in  each  case  (4  Black.  Com.  138 ;  14  &  15 
Vic.  c.  99,  s.  16 ;  Key,  div.  Crim.  Law,  p.  49—55 ; 
14  &  15  Vic.  c.  100). 

VH. — Libel.— A  libel  is  a  malicious  defamation 
expressed  either  in  printing  or  in  writing,  or  by 
signs,  pictures,  &c,  affecting  the  reputation  of  any 
person,  and  thereby  exposing  him  to  public  hatred, 
contempt,  and  ridicule  (4  Black.  Com.  150 ;  3  Steph. 
Com.  447,  448,  2nd  edit).  The  party  libelled  may 
proceed  in  a  criminal  way  either  by  indictment  or 
information  against  the  author  of  a  libel,  or  he  may 
obtain  redress  by  a  civil  action  for  the  injury  done 
to  himself  (4  Bacon's  Abr.  458,  5th  edit. ;  Skin.  123, 
124;  Com.  Dig.  tit.  "  libel,"  C.  8 ;  3  Steph.  Com. 
448, 2nd  edit).  The  indictment  and  civil  remedy  may 
both  be  pursued,  for  the  libel  is  a  public  and  a  private 
wrong ;  but  not  so  the  criminal  information  and  an 
action :  if  the  information  is  granted,  the  party  is 
not  allowed  to  bring  his  action ;  however,  if  it  is 
refused,  an  action  may  be  brought  (Wakley  v.  Cook, 
11  Jur.  877  ;  S.  C.  16  Law  Journ.  N.  S.Exch.  225). 

VIII.  Truth  of  libel— The  truth  of  a  libel  is  an 
answer  to  an  action  (5  Bac.  204,  7th  edit;  Selw. 
N.  P.  1052,  11th  edit.),  so  the  judges  have  in  modern 
times  held,  but  not  to  an  indictment  till  the  6  &  7 
Vic.  c.  96,  and  under  that  act  it  must  be  shown  that 
it  was  for  the  public  benefit  (see  3  Steph.  Com.  447 — 
449,  2nd  edit ;  Key  div.  "  Crim.  Law,"  p.  68,  2nd 
edit ;  17  Jur.  617). 

IX.  Assault,  what — Remedies — To  constitute  an 
assault  it  is  not  necessary  that  there  should  be 
personal  violence.  An  attempt  or  offer  to  do  an 
injury  to  the  person  of  another,  under  circumstances 
denoting  a  present  intention  (coupled  with  a  present 
ability)  to  do  an  injury  is  an  assault ;  as  to  lift  up  a 
stick  or  fist  in  a  threatening  attitude,  presenting  a 
loaded  gun,  throwing  any  substance  at  another,  and 
thou  h  none  of  these  hurt  the  party  (First  Book, 
275;  Dickenson's  Sess.  257,  258,  4th  edit).  A 
person  who-  has  been  .assaulted  by  another  may 


maintain  an  action  for  the  assault,  or  take  proceed- 
ings in  the  county  court.  But,  being  also  a  breach 
of  the  king's  peace,  a  person  committing  an  assault 
may  be  indicted  and  punished  by  fine  and  imprison- 
ment. A  remedy  is  also  given  by  statute,  by  a 
summary  application  to  two  magistrates,  as  will  be 
presently  stated.  It  may  be  observed,  that  in  order 
to  make  an  assault  actionable  or  indictable,  it  must 
be  committed  on  an  unlawful  occasion,  for  in  some 
instances  an  assault  may  be  justifiable  (3  Steph.  Com. 
470, 1st  edit). 

X.  Compounding  offence. — In  the  case  of  the 
higher  offences,  as  treason  or  felony,  it  is  unlawful 
to  compound  them,  and  a  person  by  so  doing  renders 
himself  liable  to  a  criminal  prosecution  (1  Chit.  Cr. 
Law,  3  ;  Archb.  Crim.  Plead,  and  Evid.  329).  These 
are  the  cases  of  public  offences;  but  where  the 
private  rights  of  the  injured  party  only  are  con- 
cerned, i.e.,  in  the  case  of  offences  involving  damages 
to  an  injured  party  for  which  he  might  maintain  an 
action,  the  offence  may  be  compounded  (Keir  v. 
Leman,  10  Jur.  742 ;  S.  C.  6  Qu.  Ben.  Rep.  808 ; 
8  Law  Stud.  Mag.  168—170 ;  Princ.  Com.  Law,  57, 
58).  And,  indeed,  in  the  case  of  trifling  misdemea- 
nours, the  courts  have  power,  either  before  or  after 
the  trial,  to  allow  a  compromise,  in  order  to  render 
some  satisfaction  to  the  party  immediately  injured. 
If  before  trial,  the  prosecutor  usually  gives  a  written 
acknowledgment  that  he  is  satisfied,  upon  proof  of 
which  the  court  will  discharge  the  recognizance  c? 
the  defendant.  If  the  compromise  take  place  after 
verdict,  it  is  carried  out  by  the  court  suffering  the 
defendant  to  confer,  or,  as  it  is  commonly  called,  to 
speak  with  the  prosecutor;  after  which,  if  the 
latter  declares  that  he  is  satisfied,  the  court  will 
only  impose  a  trifling  fine  for  the  injury  to  the  public 
welfare  (4  Bl.  Com.  136,  n. ;  Dick.  Sess.  295,  4th 
edit. ;  4  Steph.  Com.  289,  2nd  edit). 

XI.  Simony. — We  cannot  define  the  offence  of 
simony  better  than  ante,  p.  282.  The  patron  and 
clerk  forfeit  two  years'  value  of  the  benefice,  and  the 
-presentation  of  the  clerk  is  void  (31  Eliz.  c.  6 ;  ante, 
pp.  178,  179 ;  Key,  div.  "  Criminal  Law,"  p.  74, 
2nd  edit.). 

XEL  Witness,  confidential  communications. — The 
privilege  of  confidential  communications  extends  in 
criminal  cases  to  husband  and  wife,  counsel,  solici- 
tors and  attorneys,  and  their  agents  (Archb.  Crim. 
Plead,  and  Evid.  146—148,  8th  edit). 

XIII.  Settlements  of  paupers.— -The  different  modes 
of  obtaining  a  parochial  settlement  are  stated  ante, 
p.  269. 

XTV.  Deciding  as  to  disputed  settlement. — This  is 
answered  ante,  p.  269. 

XV.  Settlement  of  bastard. — An  illegitimate  child, 
having  in  the  eye  of  the  law  no  parent,  was  formerly 
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held  incompetent  to  claim  a  derivative  settlement. 
By  a  provision  in  the  new  poor  law  amendment  act 
(4  &  5  Will.  4,  c.  76,  s.  71),  an  illegitimate  child 
born  since  the  act  passed  is  to  follow  the  settlement 
of  his  mother  until  he  attains  the  age  of  sixteen,  or 
gains  a  settlement  for  himself  (Bee  Bex  v.  Waltham- 
stow,  6  Adol.  and  El.  801 ;  R.  v.  Wendron,  7  Id. 
819 ;  9  &  10  Vic.  c.  66 ;  3  Steph.  Com.  207,  208, 1st 
edit. ;  p.  160,  2nd  edit. ;  R.  v.  St.  Mary,  Newington, 
4  Qu.  Ben.  Rep.  581). 


NEW  ORDERS  IN  CHANCERY. 


18*  Jan.  1865. 

EVIDENCE — AFFIDAVITS. 

As  already  stated  (see  ante,  p.  xxvi),  some  orders 
hare  been  issued  for  regulating  the  practice  of  courts 
of  equity  in  respect  of  the  mode  of  taking  evidence  and 
the  form  and  contents  of  affidavits.  With  respect 
to  the  provisions  relating  to  evidence,  it  may  be 
necessary,  for  understanding  their  effect,  to  notice 
the  previous  practice.  This  was  regulated  by  the 
15  &  16  Tic.  c.  86  (the  Equity  Jurisdiction  Improve- 
ment Act),  and  the  orders  of  the  7th  August,  1852, 
numbered  81,  82,  and  88,  by  which  the  plaintiff  or 
defendant  was  enabled  by  a  notice  to  require  that 
the  evidence  in  a  cause  should  be  taken  orally  before 
an  examiner.  The  new  orders  provide  that  this  shall 
not  be  done  for  the  future,  except  in  causes  in  which 
issue  is  already  joined,  and  that  either  party 
may  prove  his  case  wholly  6r  partially  by  affi- 
davit, or  wholly  or  partially  by  the  oral  examina- 
tion of  witnesses.  The  evidence  in  a  suit  was  closed 
in  nine  weeks  after  issue  joined,  except  as  to  the 
cross-examination  of  an  affidavit  witness,  but  now, 
with  such  exception,  it  is  to  be  closed  within  eight 
weeks  after  issue  joined.  The  83rd  order  as  to  any 
affidavits  made  before  issue  is  joined  is  extended  to 
depositions,  and  power  is  given  to  the  court  to  extend, 
by  special  leave,  the  time  for  giving  notice  of  any 
such  affidavit  or  deposition.  The  provisions  as  to 
stating  distinctly  in  affidavits  the  facts  and  circum- 
stances deposed  to,  and  particularly  distinguishing 
between  such  as  are  within*  the  deponent's  own 
knowledge,  and  such  as  are  known  to  or  believed  by 
him  by  reason  of  information  from  other,  and  what, 
sources,' will  speak  for  themselves.  They  are  con- 
tained in  order  8;  and  order  9  enforces  obedience 
thereto,  by  directing  the  disallowance  of  costs  for 
disobedience. 

The  first  three  orders  direct  that  the  proceedings 
prescribed  by  the  15  &  16  Tic.  c.  86,  and  the  order 
of  the  7th  August,  1852,  with  respect  to  the  mode 
of  examining  witnesses,  shall  be  altered  as  afterwards 
provided.    That  the  orders  81, 82,  and  88  of  the 


orders  of  7th  August,  1852,  shall  be  abrogated  so 
far  as  they  are  inconsistent  (but  not  further)  with 
the  provisions  after  mentioned.  We  give  the  rest 
of  the  orders,  with  the  addition  of  marginal  notes  to 
explain  the  provisions,  in  full. 

The  following  are  the  orders  placed  under  their 
heads  of  Evidence  and  Affidavits,  and  to  each  of 
which  we  have  appended  a  heading  in  italics,  in 
order  to  enable  the  reader  to  comprehend  their  pro- 
visions more  readily  :— 

EVIDENCE. 

IV.— Ab  notice  to  take  evidence  orally— Evidence 
either  by  affidavit  or  Oral  examination,  wholly  or 
partially.— It  shall  not  be  competent  for  the  plaintiff 
or  any  defendant  to  require,  by  notice  or  otherwise, 
that  the  evidence  to  be  adduced  in  a  cause  shall  be 
taken  orally,  but  when  issue  shall  have  been  joined 
in  any  cause,  the  plaintiff  and  defendants  respectively 
shall  be  at  liberty  to  verify  their  respective  cases 
either  wholly  or  partially  by  affidavit,  or  wholly  or 
partially  by  the  oral  examination  of  witnesses,  before 
one  of  the  examiners  of  the  court,  or  before  an  ex- 
aminer to  be  specially  appointed  by  the  court. 

V. — Evidence  closed  within  eight  weeks — One  month 
more  to  cross-examine  affidavit  -  witnesses.  —  The 
evidence  on  both  sides  in  any  cause  to  be  used  at  the 
hearing  thereof,  whether  taken  upon  affidavit  or 
orally  (and  including  the  cross-examination  and  re- 
examination of  any  witness  or  witnesses),  is  to  be 
closed  within  eight  weeks  after  issue  joined  therein, 
except  that  any  witness  who  has  made  an  affidavit 
intended  to  be  used  by  any  party  to  such  cause  at 
the  hearing  thereof  shall  be  subject  to  cross-exami- 
nation within  one  month  after  the  expiration  of  such 
period  of  eight  weeks. 

VI.— Affidavit  or  deposition  filed  before  issue  joined 
not  receivable  without  notice,  except  by  special  leave. — 
No  affidavit  or  deposition  filed  or  made  before  issue 
joined  in  any  cause  shall,  without  special  leave  of 
the  court,  be  received  at  the  hearing  thereof,  unless 
within  one  month  after  issue  joined,  or  within  such 
longer  time  as  may  be  allowed  by  special  leave  of  the 
court,  notice  in  writing  shall  have  been  given  by  the 
party  intending  to  use  the  same  to  the  opposite  party 
of  his  intention  in  that  behalf. 

VII.— Evidence  in  pending  suits  in  which  issue 
Joined.— In  suits  in  which  issue  shall  have  been 
joined  when  these  orders  take  effect  the  evidence  to 
be  used  at  the  hearing  of  the  cause  shall  be  taken 
according  to  the  present  practice  of  the  court,  unless 
the  parties  shall  consent,  or  the  court  shall  order, 
that  the  same  shall  be  taken  in  the  altered  mode 
prescribed  by  these  orders. 


838 


THE  LAW  CHRONICLE. 


AFFIDAVITS. 

VJil. — Affidavits  to  distinguish  facte  within  know- 
ledge of  deponent  from  those  by  information, — All  affi- 
davits, whether  to  be  used  at  the  hearing  of  a  cause, 
or  on  any  other  proceeding  before  the  court,  are  to 
state  distinctly  what  facts  or  circumstances  deposed 
to  are  within  deponent's  own  knowledge,  and  his 
means  of  knowledge,  and  what  parts  or  circumstances 
deposed  to  are  known  to  or  believed  by  him  by 
reason  of  information  derived  from  other  sources 
than  his  own  knowledge,  and  what  such  sources  are. 

IX. — Costs  of  affidavits  not  conforming  to  previous 
order. — The  costs  of  affidavits  not  in  conformity  with 
the  preceding  order  are  to  be  disallowed  on  taxation, 
unless  the  court  should  otherwise  direct. 

X. — Orders  to  apply  to  evidence  after  hearing. — 
These  orders  shall  be  deemed  to  apply  as  nearly  as 
may  be  to  evidence  taken  after  the  hearing  of  a 
cause,  as  well  as  to  evidence  taken  previously,  and 
with  a  view  to  such  hearing. 

XI. — Time  of  coming  into  operation. — These  orders 
shall  take  effect  on  and  after  the  21st  day  of 
January,  1855. 


SUMMARY     OF    DECISIONS. 


CONVEYANCING  AND  EQUITY. 

ADVOWSON  [ante,  p.  173]— Equity  restraining 
institution  of  clerk  pending  litigation  —  Purchaser 
without  notice. — On  the  principle  of  protecting  pro- 
perty pending  litigation,  the  court  will,  in  a  suit  to 
impeach  a  conveyance  of  an  advowson,  restrain  the 
institution  of  a  clerk,  even  as  against  a  defendant 
claiming  to  be  a  purchaser  for  valuable  considera- 
tion without  notice  under  it.  Greenslade  v.  Dare, 
17  Beav.  502. 

DOWER.— The  Dower  Act  (3  &  4  Will.  4,  c. 
105)  refers  only  to  estates  which  pass  by  deed,  and 
not  by  surrender.    Powdrellv.  Jones,  8  Eq.  Rep.  63. 

EXECUTORS.— Effect  of  bequest  to  executors  of  a 
deceased  party  [ante,  p.  121]  —Respective  rights  of 
creditors,  legatees,  and  next  of  kin. — Where  a  bequest 
is  made  by  A.  to  the  executors  of  B.,  such  executors 
hold  it  in  trust,  and  to  be  administered  as  part  of 
B.'s  assets.  The  persons  who  take  it  beneficially 
take  as  cestuis  que  trust,  and  not  as  persona  designates, 
and  it  may  belong  either  to  the  creditors,  or  the  pe- 
cuniary or  residuary  legatees  or  next  of  kin  of  B., 
according  to  the  circumstances.  The  Master  of  the 
Rolls,  in  accordance  with  Daniel  v.  Dudley  (11  Sim. 
163 ,  S.  C.  1  Phill.  1) ;  Att.-Gen.  v.  Nalkin  (2 
Phill.  64) ;  and  Ilolloway  v.  Clarkson  (2  Hare,  521), 
in  opposition  to  Ralin  v.  Hills  (1  Myl.  and  Ke.  470), 
which  is  not  reconcileable  therewith,  and  treating  the 


case  of  Evans  v.  Charles  (1  Anstruther,  128),  as  not 
law,  held,  in  the  following  case,  that  the  testator  had 
directed  his  residuary  estate  to  go  to  the  executrix 
of  his  sister,  to  be  administered  by  her  as  part  of  her 
estate;  and  that  after  payment  of  her  debts  and 
legacies  it  would  belong  to  her  residuary  legatees. 
Long  v.  Watkinson,  17  Beav.  470. 

FAMILY  COMPROMISE  [ante,  p.  87].— Ade- 
quacy of  consideration  not  considered—Specific  per- 
formance— Voluntary  agreement. — There  is  no  doubt 
that  it  is  the  rule  of  courts  of  equity  not  to  enforce  the 
specific  performance  of  a  voluntary  agreement,  or,  what 
is  more,  a  voluntary  covenant  under  seal  Want  of 
consideration  is  a  sufficient  reason  for  refusing  the 
assistance  of  the  court  But  the  case  is  very 
different  where  the  agreement  is  between  members 
of  the  same  family,  and  is  in  the  nature  of  a  family 
arrangement  (see  Harwood  v.  Tooke,  2  Sim.  192). 
In  Naylor  v.  Winch  (1  Sim.  and  Stu.  565)  Sir  John 
Leach  said :  "  Where  a  compromise  of  a  doubtful 
claim  is  entered  into  fairly,  and  with  due  delibera- 
tion, and  upon  consideration,  a  court  of  justice  cannot 
inquire  into  the  supposed  adequacy,  or  inadequacy 
of  the  consideration."  This,  it  is  to  be  remarked, 
was  said  not  of  a  family  arrangement,  but  with  refer- 
ence to  ordinary  compromises,  and  of  course  the 
principle  there  stated  as  to  the  adequacy  of  the 
consideration  applies  with  much  greater  forced 
family  arrangements.  In  the  case  of  Wethered  v. 
Wethered  (2  Sim.  183)  it  was  held  that  an  agree- 
ment between  two  sons  to  divide  equally  whatever 
property  they  might  become  entitled  to,  under  their 
father's  will,  was  not  contrary  to  public  policy. 
These  observations  will  account  for  the  following 
decision : — A.,  by  his  will,  gave  one  moiety  of  a 
barn  to  the  defendant,  his  son,  in  fee,  a  piece  of  land 
and  six  messuages  to  his  daughter  M.,  in  fee,  and 
the  other  moiety  of  the  barn  and  two  cottages  to  the 
.  plaintiff,  a  third  daughter,  in  fee.  A.  was  seised  of 
three  of  the  messuages  devised  to  M.,  of  the  two 
cottages,  and  of  part  of  the  barn,  for  an  estate  for 
life  only,  with  remainder  to  the  defendant  in  fee. 
After  the  execution  of  the  will,  the  terms  of  which 
were  known  to  the  family,  with  the  advice  and  con- 
currence of  the  testator,  and  in  order  to  avoid  dis- 
putes, an  agreement  was  entered  into  between  the 
four  children,  whereby  the  plaintiff  agreed  to  assign 
his  moiety  of  the  barn  to  the  defendant,  the  de- 
fendant on  His  part  agreeing  to  convey  the  two  cot- 
tages to  the  plaintiff  absolutely,  and  to  pay  her  £20. 
The  consideration  money  to  B.  appeared  to  be  very 
small :  Held,  that  this  was  an  agreement  which  a 
court  of  equity  would  uphold ;  also,  that  the  small- 
ness  of  the  consideration  did  not  assist  the  plaintiff's 
case,  a*  the  court  will  not  consider  the  adequacy  or 
inadequacy  of  consideration  in  a  family  settlement  in 
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a  family  agreement,  especially  between  near  relations. 
Houghton  v.  Lees,  24  Law  Tim.  Rep.  201. 

FEME  COVERT.— Acknowledgment—Certificate 
— Affidavit — Erasures  and  Interlineations— Mistake- 
Affidavit  to  explain  inadmissible. — The  certificate  of 
the  acknowledgment  of  a  married  woman  under  the 
statute  3  &  4  Will.  4,  c.  74,  is,  when  duly  enrolled, 
a  record,  which  cannot  be  impeached  by  matter 
dehors  the  record  itself,  so  long  as  it  is  on  the  rolls  of 
file  court  And  the  affidavit  verifying  the  certificate, 
though  required  before  the  enrolment,  is  no  part  of 
tiie  record,  nor  can  be  looked  to  after  the  enrolment 
as  at  all  affecting  it  Hence  it  is  incumbent  on  the 
court  to  see  that  the  affidavit  is  correct  before  per- 
mitting the  certificate  to  be  enrolled ;  and  not  only 
is  it  subject  to  the  ordinary  rules  of  practice  as  to 
erasures  or  interlineations  in  affidavits,  and  to  the 
ordinary  presumption  of  law  that  an  erasure  or  in- 
terlineation in  an  affidavit  (with  nothing  to  denote 
when  it  was  made)  was  made  after  it  was  sworn, 
hut  (apart  from  any  special  rule  of  court  applicable 
to  such  affidavits  in  particular)  as  the  rule  of  court 
of  E.  T.,  1834,  requires  it  to  be  in  the  form  there 
given,  it  is  questionable  how  far  any  separate  or 
additional  affidavit  explaining  any  defect  or  erasure 
in  it  can  be  received.  And  where  the  affidavit,  as 
sworn,  had  a  word  inserted  which  materially  affected 
its  sense,  and  which  had  been  inserted  by  mistake  in 
the  draft,  but  erased  imperfectly,  so  as.  to  remain 
visible  in  the  sworn  copy,  and  the  clerk  had  written 
opposite  it  "  Initials  to  be  put  opposite,"  but  the 
functionary  before  whom  this  affidavit  was  sworn 
had  omitted  to  observe  this  direction:  Held,  that 
affidavits  of  the  clerk  explaining  the  mistake  were 
inadmissible:  Held,  also,  that  there  was  no  pre- 
sumption of  law  that  the  memorandum  of  the  clerk 
was  mad$  before  the  affidavit  was  sworn ;  or  that  if 
it  were,  the  erasure  was  made  before  it  was  sworn ; 
and  held,  therefore,  that  the  affidavit  could  not  be 
received,  and  that  the  certificate  could  not  be  en- 
rolled.   Exparte  Single,  2  Com.  Law  Rep.  1793. 

HUSBAND  AND  WIFE.— Property  of  wife— 
8  A*  4  Will  4,  c.  74,  s.  S3— Desertion  by  husband— 
Conveyance — Concurrence  of  husband. — In  an  appli- 
cation by  a  married  woman,  under  3  &  4  W.  4,  c. 
74,  for  leave  to  dispense  with  the  concurrence  of  her 
husband  in  a  conveyance,  it  is  not  enough  to  state 
that  some  years  ago  he  left  her,  and  has  since 
lived  with  another  woman  (in  this  country),  with- 
out showing  some  direct  application  to  him  for  his 
concurrence  (see  in  re  Murphy,  2  Dowl.  N.  S.  10). 
Exparte  Catherine  Parker,  3  Com.  L.  Rep.  148. 

HUSBAND  AND  WIFE.— Property  of  wife— 
3  £*  4  Will.  4,  c.  74,  s.  83— Desertion  by  husband— 
Acknowledgment— Affidavit — A  rule  was  granted  to 
dispense  with  the  concurrence  of  the  husband  of  a 


married  woman  in  selling  and  conveying  property 
settled  on  her  for  the  support  of  her  children  by  a 
former  husband,  on  an  affidavit  stating  that  her 
present  husband  had  deserted  her  seven  months  ago, 
leaving  her  destitute ;  and  that  it  was  necessary  to 
sell  the  property  for  the  support  of  her  children  by 
the  first  marriage,  and  that  she  had  never  heard  from 
her  present  husband  since  his  desertion,  nor  knew 
Where  he  was.    In  re  Lord,  3  Com.  Law  Rep.  37. 

INCLOSURE.— Freeholds  subject  to  heriots— Al- 
lotment not  so  subject  — Commissioners  of  inclosure 
hare  no  powers  in  exchanging  freehold  lands  sub- 
ject to  heriots  and  reliefs,  to  make  the  allotted 
lands  so  subject.  Mayor  and  Corporation  of  Basing- 
stoke, v.  Lord  Bolton,  3  Dewry,  60. 

JUDGMENT  [ante,  p.  10].— Registry— Notice- 
Search  for  judgments. — A.,  on  advancing  his  client's 
money  to  B.,  sent  one  of  his  clerks  to  search  for 
judgments  against  B.  At  that  time  a  judgment  was 
entered  up  against  B.,  but  the  clerk  had  no  recollec- 
tion whether  he  found  it,  but  he  had  no  doubt  he 
communicated  the  result  of  his  search  to  A.  A. 
afterwards  took  a  mortgage  on  his  own  account  from 
B.  Held,  that  he  had  actual  and  not  merely 
constructive  notice  of  the  judgment,  supporting 
the  decision  (ante,  p.  10)  of  Y.  C.  Kindersley. 
Procter  v.  Cooper,  Week.  Rep.  1854-6,  p.  224. 

JUDGMENT  CREDITOR.— Foreclosure.— The 
relief  to  which  a  judgment  creditor  is  entitled  under 
the  1  &  2  Vic.  c.  110,  s.  13  (which  is  set  out  ante, 
p.  212)  is  a  foreclosure  and  not  a  sale,  the  statute 
giving  the  judgment  creditor  such  and  the  same 
remedies  in  equity  as 'the  creditor  would  have  been 
entitled  to  in  case  the  judgment  debtor,  having  the 
power,  had  by  writing  agreed  to  charge  the  heredita- 
ments with  the  amount  of  such  judgment  debt  and 
interest  thereon.    Jones  v.  Bailey,  17  Beav.  582. 

LANDLORD  AND  TENANT.—  Lease— Option 
of  taking — Waiver. — A  tenant  under  an  agreement, 
with  an  option  of  taking  a  lease,  held  not  to  have 
waived  the  option  by  declining  to  take  a  lease  when 
asked  so  to  do,  no  step  having  been  taken  to  deter- 
mine the  tenancy.  The  specific  day  for  the  com- 
mencement of  a  lease  which  a  tenant  had  an  option 
of  taking  being  uncertain :  Held,  although  the  lease 
was  not  applied  for  until  nearly  eight  yeard  after  the 
date  of  the  agreement,  and  after  a  notice  to  quit, 
that  the  tenant  was  entitled  to  the  lease,  and  that  it 
was  to  commence  from  the  time  when  the  tenancy 
commenced.  Hersey  v.  OibUtt,  23  Law  Journ. 
Chanc.  818. 

MORTGAGE.— By  deposit— Foreclosure.— Where 
a  deposit  of  title  deeds  was  accompanied  by  a 
memorandum  containing  an  express  stipulation  that 
the  depositor  would,  if  required,  execute  a  mortgage ; 
upon  a  claim  to  obtain  the  benefit  of  the  security,  the 
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depositee  was  held  entitled  to  a  decree  for  foreclosure. 
Moore  v.  Perry,  1  Jur.  N.  S.  126. 

PARTNERSHIP.— Share  of  profits  does  not  neces- 
sarily create  a  partnership. — The  plaintiff  and  the  de- 
fendant were  tailors ;  the  plaintiff  employed  the  de- 
fendant to  obtain  orders  for  him,  and  agreed  to  allow 
him  a  certain  share  of  the  profits  by  way  of  commis- 
sion upon  such  orders.  The  defendant  carried  on 
the  business  with  the  plaintiff,  but  his  name  was  not 
joined  with  that  of  the  plaintiff.  All  goods  were 
ordered  and  paid  for  by  the  plaintiff,  and  all  debts 
were  paid  to  him  alone ;  the  defendant  set  up  a  part- 
nership :  but  it  was  held,  that  a  right  to  a  share  of 
the  profits  did  not  necessarily  create  a  partne  ship ; 
and  there  was  no  evidence  to  prove  a  partnership  on 
the  part  of  the  defendant.  Andrews  v.  Pugh,  24 
Law  Journ.  Chanc.  68. 

PARTNERSHIP.— Shipowners— Right  of  ship's 
husband  to  commission — Remuneration  to  partner  for 
particular  exertions. — The  nature  of  the  partnership 
between  shipowners  is  very  different  to  that  of  an 
ordinary  partnership.  In  an  ordinary  partnership, 
where  all  or  some  of  the  partners  contribute  their 
labour  to  carry  on  the  business  of  the  partnership, 
the  remuneration  of  an  individual  partner  for  labour 
bestowed  on  the  concern,  unless  the  subject  of  special 
agreement,  could  hardly  enter  into  the  dealings  and 
accounts  of  the  partnership ;  but  the  case  of  part- 
owners  of  a  ship  is  different,  for  their  business  is  to 
earn  profits  by  the  freight  of  the  ship,  and  by  using 
the  ship  for  other  purposes  for  which  that  sort  of 
property  is  generally  employed.  The  business  of 
part-owners  of  a  ship,  as  partners,  can  only  be 
carried  on  by  what  is  technically  called  a  "  ship's 
husband."  Where  a  part-owner  of  a  ship  entered 
upon  the  duties  of  a  ship's  husband  without  any 
special  agreement  on  the  subject  of  commission,  yet 
knowing  that  his  predecesssor,  also  a'  part-owner, 
had  been  paid  by  commission,  and,  as  he  said, 
without  special  agreement,  it  was  ordered  that  in 
taking  the  account  of  the  dealings  of  the  ship's  hus- 
band a  reasonable  commission  should  be  allowed  to 
him  in  respect  of  his  labour  and  services  as  ship's 
husband,  having  regard  not  only  to  the  commission 
paid  to  his  predecessor,  but  to  the  nature  and  amount 
of  his  own  services.  Salter  v.  Adey,  24  Law  Tim. 
Rep.  229. 

SHIPPING.— Merchant  Shipping  Act,  1854— 
Liability  of  shipowner— Jurisdictioji. — The  jurisdiction 
of  a  court  of  equity  to  interfere  in  the  case  of  a  ship- 
owner sued  in  respect  of  liability  by  reason  of 
damage  arising  from  a  collision  of  vessels,  is  founded 
upon  the  17  &  18  Vic.  c.  104  (The  Merchant  Ship- 
ping Act,  1854),  by  which  it  is  enacted  (s.  504)  that 
no  owner  of  any  sea-going  ship  or  shareholder 
therein,  in  cases  where  all  or  any  of  certain  specified 


events  (involving  loss  of  life  or  personal  injury  to 
persons  or  property  in  another  ship  from  the  im- 
proper navigation  of  the  first  ship)  should  occur 
without  his  actual  fault  or  privity,  should  be  answer- 
able in  damages  to  an  extent  beyond  the  value  of  his 
ship  and  the  freights  due  or  to  grow  due  in  respect 
of  such  ship  during  the  voyage,  subject  to  this 
proviso,  that  in  no  case  where  liability  had  been  in- 
curred in  respect  of  loss  of  life  or  personal  injury, 
should  the  value  of  such  ship  and  freight  be  taken  to 
be  less  than  £15  per  ton.  Section  514  enacted,  that 
u  in  cases  where  any  liability  had  been,  or  is  alleged 
to  have  been,  incurred  by  any  owner  in  respect  of 
loss  of  life,  personal  injury,  or  loss  of  or  damage  to 
ships,  boats,  or  goods,  and  several  claims  are  made 
or  apprehended  in  respect  of  such  liability,  then 
subject  to  the  right  hereinbefore  given  to  the  Board 
of  Trade  of  recovering  damages  in  the  United  King- 
dom in  respect  of  loss  of  life  or  personal  injury,  it 
shall  be  lawful  in  England  or  Ireland  for  the  High 
Court  of  Chancery,  and  in  Scotland  for  the  Court  of 
Session,  and  in  any  British  possession  for  any  com- 
petent court  to  entertain  proceedings  at  the  suit  of 
any  owner  for  the  purpose  of  determining  the  amount 
of  such  liability,  subject  as  aforesaid,  and  for  the 
distribution  of  such  amount  rateably  amongst  the 
claimants,  with  power  for  any  such  court  to  stop  all 
actions  and  suits  pending  in  any  other  court  in  rela- 
tion to  the  same  subject  matter."  Although  this  act, 
by  sec.  3,  was  to  come  into  operation  on  the  1st  of 
May,  1855,  the  Merchants'  Shipping  Repeal  Act, 
1854, 17  &  18  Vic.  c.  120,  provided  that  part  DL  of 
the  Merchant  Shipping  Act,  1854  (as  to  the  liability 
of  shipowners,  and  including  sections  504  and  514), 
should  come  into  operation  immediately — c.  e.,  from 
the  12th  August,  1854.  A  single  shipowner  suing 
in  equity  under  s.  514  of  17  &  18  Vic.  c.  104,  for  the 
purpose  of  having  the  amount  of  his  liability  in 
respect  of  the  several  events  specified  in  that  act 
determined  and  rateably  distributed  among  the 
several  apprehended  claimants,  and  to  have  their 
suits  in  other  courts  stayed,  must  admit  that  he  has 
incurred  some  liability  before  he  can  obtain  the 
assistance  of  equity.  Hill  v.  Andus,  Week.  Rep. 
1854-55,  p.  280. 

SOLICITOR.— Liability  of  when  acting  without 
due  precaution. — Where  a  solicitor,  without  using 
due  precaution,  assisted  his  client  in  drawing  out  of 
funds  in  court  the  amount  of  an  incumbrance,  to 
which  another  party  subsequently  proved  to  have 
been  entitled:  Held,  that  although  no  fraud  or 
collusion  could  be  imputed  to  him,  he  was  personally 
liable  to  re-place  same.  Re  Keough's  Estate,  7  Ir. 
Jur.  3. 

SPECIFIC  PERFORMANCE.— Tenancy  from 
year  to  year.— The  court  refused  to  enforce  specific 
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performance  of  an  agreement  for  a  mere  tenancy 
from  year  to  year.  Clayton  v.  IUingworth,  10  Hare, 
451. 

TRUSTEES.— Breach  of  trust— Investment  on  de- 
ficient security . — The  trustees  of  a  settlement,  lpving 
invested  the  settled  funds  on  a  mortgage  security, 
which  turned  out  insufficient,  and  it  not  appearing 
that  they  took  due  precaution  to  ascertain  whether 
the  security  was  sufficient,  were  ordered  to  pay  into 
court  the  whole  amount  of  the  trust  funds,  taking 
upon  themselves  the  security.  By  the  decree  ot 
V.  C.  Stuart,  they  were  declared  liable  to  pay  so 
much  only  as  the  mortgaged  premises,  when  sold, 
should  prove  insufficient  to  answer.  Lockhart  v. 
Stilly,  ReWy  v.  Lockhart,  Week.  Rep.  1854-5,  p.  227. 

TRUSTEES.— Liability  for  breach  of  trust— Invest- 
ment—Acquiescence — Burden  of  proof. — When  trustees 
lend  on  irregular  securities,  the  onus  is  on  them  to 
show  that  they  were  of  sufficient  value ;  not  on  the 
cestui  que  trust  to  show  they  were  insufficient. 
Trustees  had  power  to  invest  upon  such  securities' 
as  they  should  approve :  Held,  that  they  were  bound 
nevertheless  to  exercise  a  careful  discretion  in  select- 
ing a  security  as  to  value ;  and  that  an  investment 
in  trade  buildings,  not  having  ascertained  that  they 
were  at  least  worth  twice  the  money  invested,  was 
a  breach  of  trust.  What  acts  of  apparent  acquies- 
cence in  a  cestui  que  trust  will  not  exonerate  trustees 
from  the  consequences  of  an  improper  investment. 
Stretton  v.  Ashmure,  8  Drewry,  9. 

EQUITY     PRACTICE. 

BILL. — MuUifariousneess — Equity — Suit  by  bill 
pending  suit  by  summons.— A  bill  is  said  to  be  multi- 
farious where  it  attempts  to  embrace  two  or  more 
distinct  subjects  of  complaint  However,  a  bill  is 
not  multifarious  because  it  includes  matters  which 
are  incidentally  included  in  another  suit,  in  which  it 
does  not  appear  they  could  be  satisfactorily  deter- 
mined, and  which  have  become  involved  with  other 
matters  in  one  suit  by  reason  of  the  dealings  of  the 
parties  interested  in  them  and  other  property.  The 
joining  parties  .in  a  suit  who  are  interested  only  in 
the  shares  of  particular  parties  in  the  suit  will  not 
make  such  suit  multifarious ;  and  a  demurrer  to  the 
bill  in  such  a  suit  was  overruled.  The  existence  of 
an  administration  suit  commenced  by  summons  (ante, 
p.  262,  No.  XIV.)  will  not  prevent  the  institution  of 
a  suit  by  bill,  if  questions  necessary  to  be  determined 
before  administration  cannot  be  duly  raised  or  deter- 
mined in  such  suit.  Rump  v.  Greenhill,  24  Law  Journ. 
Chanc.  90. 

DECREE.— Enrolment  of  decree— Orders  of  7  Aug., 
1852.— By  the  2nd  of  the  "  Decree  "  orders  of  7 
Aug.,  1852, nt  all  decrees  and  orders,  and  all  dismis- 
sions pronounced  or  made  in  any  cause,  claim,  or  | 


matter  in  this  court  which  shall  be  enrolled,  shall  be 
so  enrolled  within  six  calendar  months  after  the  same 
shall  be  so  pronounced  or  made  respectively,  and 
not  at  any  time  after  without  special  leave  of  the  court, 
such  leave  to  be  obtained  in  manner  next  hereinafter 
mentioned."  The  proper  court  to  apply  to  under 
the  second  of  the  above  orders  for  leave  to  enrol  a 
decree  or  order,  notwithstanding  the  expiration  of 
six  months  from  the  time  when  it  was  made,  is  the 
court  by  which  such  decree  or  order  was  pronounced. 
In  re  The  Sea,  Fire,  and  Life  Assurance  Office ;  Port 
of  London  Insurance  Company's  Case,  Week.  Rep. 
1854-55,  p.  228. 

ELECTION.  —  Staying  proceedings  at  law  — 
Common  Law  Procedure  Act,  1852— Injunction  U  stay 
action  at  law — Costs  of  action. — Under  the  common 
order  to  elect  between  proceedings  at  law  and  in 
equity,  the  plaintiff's  action  had  been  stayed  by 
injunction ;  he  subsequently  obtained  a  decree  for 
specific  performance,  but  liberty  was  given  to  the 
defendant,  notwithstanding  the  injunction,  to  take 
such  proceedings  for  the  recovery  of  the  costs  of  the 
action  at  law  as  he  should  be  advised.  Simpson  v. 
Sadd,  24  Law  Tim.  Rep.  285. 

EVIDENCE.— 15  $•  16  Vic.  c.  86,  s.  b^-Books  of 
account  [ante^  p.  882]— Judge's  chambers  [ante,  p. 
260,  No.  VI].— Where,  under  a  decree  directing 
accounts  to  be  taken,  no  order  was  obtained,  under 
the  54th  section  of  the  statute  15  &  16  Vic.  c.  86, 
that  the  books  of  accounts  should  be  taken  as  primd 
facie  evidence,  but  the  judge's  chief  clerk  so  admitted 
them  and  granted  his  certificate,  the  court  of  appeal, 
upon  a  motion  to  discharge  the  certificate,  refused 
the  same,  but  without  costs.  Newberry  v.  Benson, 
23  Law  Journ.  Chanc.  1008. 

INJUNCTION.— Common  Law  Procedure  Act, 
1854,  s.  83  [ante,  pp.  162,  811]— Equitable  defence 
not  provided  for  by  that  act — Injunction  granted  to  stay 
an  action  at  law. — Under  the  old  practice  with  respect 
to  injunction  if  the  answer  of  the  defendant  to  the 
plaintiff's  bill  was  not  put  in  within  a  specified  time 
after  the  motion,  the  common  injunction  issued  as  a 
matter,  of  course  to  restrain  the  action  until  the 
hearing  of  the  cause ;  and  when  the  answer  had 
been  put  in,  the  defendants  might  move  to  dissolve 
it,  either  upon  equity  confessed  by  the  answer  or  by 
showing  that  they  had  an  equitable  defence  on  the 
merits.  But  now  common  injunctions  are  abolished, 
and  all  injunctions  having  for  their  object  the 
restraining  of  actions .  at  law  were  made,  in  their 
nature,  special  injunctions;  but  at  the  same  time 
the  parties  were  enabled  to  proceed,  as  to  that  species 
of  injunction,  upon  affidavits,  on  both  sides.  The 
only  effect  produced  by  the  change  of  practice  is 
that  the  parties  were  placed  in  the  same  position  as 
if  they  were  proceeding  upon,  a  motion  to  dissolve 
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an  injunction  under  the  old  practice,  when  either  the 
court  could  continue  it  or  not  as  it  saw  fit.  Where 
a  defendant  to  an  action  at  law  for  arrears  of  rent  on 
a  lease  applied  to  the  court  of  law  for  leave  to  plead 
an,  equitable  contract  for  the  surrender  of  the  lease, 
under  the  83rd  section  of  the  Common  Law  Pro- 
cedure Act,  but  such  leave  was  refused  [see  the  case 
noticed,  ante,  pp.  311,  812]  and  he  was  directed  to 
apply  to  a  court  of  equity,  which  he  did,  filing  a  bill 
for  an  injunction  to  restrain  the  action,  and  both 
plaintiff  and  defendants  in  equity  proceeded  upon 
affidavits,  no  answer  having  been  put  in:  on  a 
motion  for  the  injunction :  Held,  that  it  might  issue, 
on  the  plaintiff  in  equity  allowing  judgment  at  law 
to  be  signed,  and  paying  into  court  within  a  given 
time  sufficient  to  cover  the  demand  against  him  at 
law.  Sir  W.  Magnay  v.  The  Mines  Royal  Society,  1 
Jut.  N.  S.  153;  Week.  Rep.  1854-5,  p.  258;  24 
Law  Tim.  Rep.  287. 

INJUNCTION.  —  Common  Law  Procedure  Act, 
1854,  s.  83  [ante,  pp.  164, 311]— Equitable  defence— Set- 
off—Complicated  accounts  [ante,-pj>.  68, 69] — Injunction 
to  stay  an  action  at  law  refused. — Where  the  defend- 
ants to  an  action  of  assumpsit  against  them  by  the 
representative  of  a  lunatic  pleaded  matter  amounting 
to  a  set-off,  to  which  the  plaintiff  at  law  replied ;  the 
issues  raised  by  the  pleadings  at  law  being  payment 
or  no  payment  as  pleaded,  and  the  defendants  at  law 
then  moved  for  an  injunction  to  restrain  the  action  at 
law  on  the  grounds  that  they  could  not,  in  an  action 
of  assumpsit,  avail  themselves  of  the  equitable  defence 
of  set-off,  there  being  no  privity  of  contract  between 
them  and  the  plaintiff  at  law,  and  that  the  accounts 
were  complicated,  and  the  matters  thereof  difficult, 
and  incapable  of  proof  at  law  [as  to  which,  see  ante, 
pp.  68,  69] :  Held,  that  the  injunction  must  be  re- 
fused ;  the  issues  raised  being  just  such  as  a  court  of 
law  might,  under  the  old  practice  in  equity,  have 
been  called  upon  to  decide,  and,  by  the  Common 
Law  Procedure  Act,  the  defendants,  by  pleading 
matters  which  would  be  a  good  defence  in  equity, 
can  defend  themselves,  and  the  purpose  of  that  act 
is  to  prevent  the  necessity  of  parties  against  whom 
actions  are  brought  going  to  a  court  of  equity  for  a 
defence,  and  besides,  the  accounts  were  not  really  so 
complicated  as  to  require  the  aid  of  a  court  of  equity. 
Fairbrother  v.  Welchman,  1  Jur,  N.  S.  126 ;  24  Law 
Tim.  Rep.  286 ;  Week.  Rep.  1854-5,  p.  257. . 

POWER  OF  ATTORNEY.— Attestation— Foreign 
notary. — Under  the  general  words  of  the  22nd  section 
(ante,  p.  805)  of  the  Chancery  Practice  Amendment 
Act  (15  &  16  Vic.  c.  86),  the  court  will  order  money 
to  be  paid  under  a  power  of  attorney  executed  and 
attested  in  America  in  the  presence  of  a  notary  pub- 
lic.   Armstrong  v.  Stockham,  8  Eq.  Rep.  130. 

TRUSTEES,  —  Payment  into  court  under  Belief 


Act —  Dividends  of,  for  maintenance  of  infant — 
Chambers,  jurisdiction  at. — By  the  Trustee  Relief 
Act,  1850,  the  13  &  14  Vic.  c.  60,  all  orders  relating 
to  funds  paid  into  court  under  their  provisions  were 
directed  to  be  made  upon  petition  in  court.  By  sec. 
13  of  the  15  &  16  Vic.  c.  80  (the  Master  in  Chancery 
Abolition  Act),  the  judges,  "when  sitting  in 
chambers,  shall  have  the  same  power  and  juris- 
diction in  respect  of  the  business  to  be  brought 
before  them  as  if  they  were  respectively  sitting  in 
open  court/1  Where  a  fund  had  been  paid  into 
court  under  the  Trustee  Relief  Act,  the  dividends  of 
which  were  required  for  the  maintenance  of  an 
infant,  it  was  held  by  the  Lord  Chancellor  that  as 
the  Trustee  Act  expressly  requires  a  petition  to  be 
presented  to  found  the  jurisdiction  of  the  court  over 
the  funds  paid  into  court,  so  though  the  15  &  16  Tic 
c.  80,  may  give  a  judge  at  chambers  the  power  to 
make  an  order  for  the  maintenance  of  an  infant,  yet 
the  jurisdiction  of  the  judge  at  chambers  must  rest 
upon  the  same  foundation  as  that  which  gives  the 
court  its  jurisdiction,  and  consequently  a  petition 
must  be  presented  by  the  guardian  of  the  infant, 
after  which  a  judge  at  chambers  may  make  an  order 
for  maintenance.  Re  Hodges,  24  Law  Tim.  Ren.  226. 

COMMON  LAW. 

ATTORNEY  AND  CLIENT.— DeUvery  of  ac- 
count ordered  after  lapse  of  nearly  six  years,  notwith- 
standing special  circumstances. — The  lapse  of  nearly 
six  years  is  not  necessarily  enough,  even  with  strong 
special  circumstances,  to  preclude  an  application  to 
compel  an  attorney  to  deliver  an  account  of  money 
deposited  with  him  by  the  applicant  as  his  client. 
Repeated  applications  for  an  account,  even  although 
contradicted  on  the  other  side,  if  coupled  with  any 
reasonable  ground  for  not  having  before  applied  to 
the  court,  not  contradicted  (as  for  example,  that 
hitherto  the  attorney  has  been  in  indigent  circum- 
stances), will  excuse  the  delay.  And  even  where 
the  affidavits  disclosed  that  the  money  had  been 
deposited  by  the  applicant,  with  a  view  to  the 
compromise  of  a  criminal  charge  at  a  police  court, 
and  under  an  arrangement  that  no  written  me- 
moranda should  remain  of  any  part  of  the  transaction : 
the  Court  held  this  not  enough  to  exonerate  the 
attorney  from  giving  the  best  account  he  could,  or 
from  paying  over  any  balance,  he  not  distinctly 
denying  that  no  balance  had  remained  in  his  hands 
out  of  a  sum  of  £200,  and  no  bill  having  been 
delivered ;  but  the  Court  referred  it  to  the  Master  to 
say  what  sort  of  account  would  be  sufficient.  In  re 
Vann,  3  Com.  L.  Rep.  126. 

BILL  OF  EXCHANGE.— Notice  of  dishonour-- 
Form  of— By  whom  given.— A  mere  statement  of  an 
expectation  that  a  bill  will  be  dishonoured  is  not  a 
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sufficient  notice  of  dishonour.  There  most  be  an 
assertion  of  a  past  fact.  If  the  notice  be  good  in 
form,  and  indicate  that  the  bill  has  been  presented 
and  dishonoured,  then  though  the  plaintiff  did  not 
know  the  fact  that  the  bill  had  been  dishonoured  at 
the  time  of  giving  the  notice,  yet  if  that  fact  existed, 
and  there  was  a  positive  unqualified  assertion  of  it 
by  the  plaintiff  to  the  defendant,  the  court  cannot 
inquire  into  the  means  of  knowledge  of  the  party 
who  gave  notice  of  that  fact,  but  will  hold  the  notice- 
sufficient.  A  bill  of  exchange  made  payable  at  a 
bank  in  London,  was  due  on  the  19th ;  on  the  20th, 
the  plaintiff  learned  from  a  clerk  in  the  branch  bank 
in  Yorkshire  that  the  bill  was  dishonoured,  and 
would  be  returned  on  the  morrow.  The  plaintiff 
gave  notice  of  this  the  same  day  to  the  defendant, 
and  said  he  must  have  the  money  from  defendant 
on  the  morrow :  Held,  a  good  notice  of  dishonour 
and  unobjectionable  on  the  ground  that  the  plaintiff 
at  the  time  could  not  have  known  the  fact  of  the 
dishonour.  Jennings  v.  Roberts,  24  Law  Tim.  Rep. 
286. 

CORPORATION.— Trading  corporation— Govern- 
ing body — Delegation  of  authority — Bye-laws. — Where 
in  any  trading  corporation,  by  prescription  there  is 
one  governing  body  which  has  been  used  to  make 
general  orders,  and  another  which  has  been  used  to 
regulate  the  business  of  the  corporation,  but  which 
does  not  appear  to  have  exercised  the  power  of 
making  general  orders,  it  is  questionable  whether 
the  latter  body  has  power  to  make  a  general  order 
for  regulating  the  business  of  the  corporation, 
imposing  on  their  members  conditions  under  which 
they  are  to  hold  advantages  secured  to  them  by 
general  orders  made  by  the  other  governing  body. 
Semble,  that  the  one  has  rather  a  legislative,  and  the 
other  an  executive  province ;  the  latter  having  only 
power  to  Regulate  in  particular  cases,  not  to  make 
a  general  regulation.  But  if  by  such  a  general  order 
a  regulation  be  made,  laying  down  a  condition  on 
which  the  members  are  to  enjoy  an  advantage  they 
possess  under  general  rules  of  the  corporation,  and 
on  breach  of  which  they  are  no  longer  to  enjoy  it, 
although  it  may  be  doubtful  whether  such  a  case 
is  governed  by  all  the  principles  of  law  which  apply 
to  bye-laws  imposing  penalties  or  forfeiture,  the 
order  or  rule  will  be  invalid,  because  unreasonable 
and  unjust,  unless  distinct  notice  of  its  terms  be 
given  by  the  governing  body  which  issues  it  to  all 
the  members  of  the  corporation  who  are  affected  by 
it ;  and  at  all  events  it  cannot  be  enforced  against 
one  who  had  not  such  notice  of  its  terms. .  Hills  v. 
Hunt,  2  Com.  Law  Rep.  1781. 

DEPOSIT.— Condition— -Deposit  of  chattel  as  secu- 
rity for  loan — Right  to  demand  chattel  on  tender  of  debt 
and  interest — If  a  chattel  be  deposited  as  a  security 


for  the  payment  of  an  amount  secured  by  a  bill  which 
it  is  agreed  is  not  to  be  enforced  on  certain  conditions 
(payment  of  rents,  &c.),  but,  upon  breach  of  the 
conditions,  may  be  (after  certain  notice)  enforced  by 
sale  of  the  chattel,  it  is  a  security  only  for  the  pay- 
ment of  the  bill,  and  the  party  depositing  it  has  a 
right,  on  tender  of  the  amount  of  the  bill  at  anytime 
(even  after  breach  of  the  conditions,  if  before  sold), 
to  demand  it  back ;  although,  if  it  be  rightfully  sold 
according  to  the  agreement,  before  demand  and 
tender,  the  amount  of  the  rent,  as  well  as  of  the 
note,  can  be  deducted.  In  detinue  by  assignees  of  an 
insolvent  for  lease  of  a  house  belonging  to  the  insol- 
vent:— Plea,  that  it  was  deposited  under  such  an 
agreement  as  above  stated,  and  that  the  bill  was  un- 
paid and  the  condition  unperformed :  replication,  that 
the  plaintiff,  before  any  sale  of  the  lease,  tendered 
the  amount  of  the  bill,  and  demanded  the  bill,  which 
was  refused:  rejoinder,  that  the  tender  was  after  breach 
of  the  conditions,  a  certain  sum  being  due  for  rent: 
Held,  on  demurrer,  that  the  plaintiff  was  entitled  to 
judgment.  Chilton  v.  Charrington,  8  Com.  Law 
Rep.  188 ;  24  Law  Journ.  C.  P.  10. 

DISTRESS. — Action  for  excess  in  distress. — Where 
the  amount  produced  at  the  sale  of  goods  distrained 
for  rent,  is  slightly  in  excess  of  the  rent  due,  it  is  not 
an  excessive  distress,  and  no  action  will  lie.  Fitz- 
gerald v.  Longfield,  7  Ir.  Jur.  21. 

FRAUDS,  STATUTE  OF.— Contract—  Sale  oj 
shares  in  mining  company  on  cost-book  principle.— A 
contract  for  the  sale  of  shares  in  a  mining  company, 
conducted  upon  the  cost- book  principle  [see  ante,  pp. 
246,  800]  is  not  one  for  the  sale  of  land,  or  an 
interest  in  it  within  section  4  of  the  Statute-  of  Frauds 
(dissentiente,  Parke,  B.).  Such  a  contract  is  not  one 
for  the  sale  of  goods,  wares,  or  merchandises  within 
section  17  of  that  statute.  Watson  v.  Spratley,  2 
Com.  Law  Rep.  1484. 

GAME.— Contract  to  deliver  pheasants— Illegality 
—By  sec.  4  of  the  1  &  2  Will.  4,  c.  32  (the  Game 
Act)  it  is  provided,  that  if  any  person  licensed  to 
deal  in  game  by  virtue  of  that  act,  should  buy  or  sell, 
or  knowingly  have  in  his  house,  shop,  stall,  pos- 
session or  control,  any  bird  of  game  after  the  expir- 
ation of  ten  days  from  the  respective  days  in  each 
year  on  which  it  should  become  unlawful  to  take  or 
kill  such  birds  of  game  respectively  [see  Selw.  N.  P. 
p.  912,  11th  edit.] ;  or  if  any  person,  not  being 
licensed  to  deal  in  game  by  virtue  of  that  act,  should 
buy  or  sell  any  bird  of  game  after  the  expiration  of 
ten  days  from  the  respective  days  in  each  year  on 
which  it  should  become  unlawful  to  kill  or  take  such 
birds  of  game  respectively  as  aforesaid,  or  should 
knowingly  have  in  his  house,  possession  or  control, 
any  bird  of  game  (except  birds  of  game  kept  in  a 
mew  or  breeding  place)  after  the  expiration  of  forty 
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days  from  the  respective  days  in  each  year  on  which 
it  should  become  unlawful  to  kill  or  take  such  birds 
of  game  respectively ;  every  such  person  should,  on 
conviction,  forfeit  and  pay  for  every  head  of  game 
so  bought,  or  sold,  or  found  in  his  house,  shop, 
possession,  or  control,  such  sum  not  exceeding  £1 
as  to  the  convicting  justices  should  seem  meet, 
together  with  the  costs  of  the  conviction.  In  a  late 
case  it  appeared  that  the  defendant  contracted  to  de- 
liver to  the  plaintiff  eight  pheasants  when  he  required 
them;  defendant  pleaded  that  such  an  agreement 
was  void  under  the  Game  Act  (1  &  2  Will.  4,  c.  32)  : 
Held,  that  it  might  not,  and,  upon  the  pleadings  in 
this  case,  was  not,  void.  Parrit  v.  Baker,  24  Law 
Tim.  Rep.  248. 

RENT-CHARGE.— Several  distresses  for.— A  rent 
charge  cannot  be  split  so  as  to  enable  the  grantee 
to  distrain  upon  several  portions  of  the  lands 
charged  ;'and  if  the  grantee  once  distrain,  and  might 
have  taken  sufficient  to  satisfy  the  whole  rent-charge, 
but  do  not  take  sufficient,  he  cannot  again  distrain 
for  the  balance  of  the  rent  due.  Owens  v.  Wynne, 
24  Law  Tim.  Rep.  231. 

SHIPPING.— Actionforfreight— Demurrer— Aider 
by  pleading  over — Forms  of  declaration  in  Common 
Law  Procedure  Act,  15  $•  16  Vic.  c.  76,  sched.  B. — 
The  form  given  by  the  Common  Law  Procedure 
Act,  15  &  16  Vic.  c.  76,  sched.  B.,  No.  13,  in  actions 
for  freight  is  as  follows:  uThe  plaintiff  sues  the 
defendant  for  money  payable  by  the  defendant  to  the 
plaintiff  for  freight  for  the  conveyance  by  the  plaintiff 
for  the  defendant,  at  his  request,  of  goods  in  ships.11 
The  forms  of  pleadings  given  by  the  statute  were 
drawn  up  with  the  view  of  shewing  how  to  state  in 
the  fewest  words  everything  necessary  to  the  cause 
of  action.  The  reason  for  the  above  form  being 
expressed  in  the  shape  in  which  it  stands  in  the 
statute,  is  to  shew  that  the  plaintiff  is  not  suing  for 
a  debt  not  payable  at  the  time  of  the  commencement 
of  the  suit ;  for  there  is  such  a  thing  as  a  debt  in 
prccsenti,  though  solvendumin  futuro,  and ' indebitatus 
assumpsit '  cannot  be  maintained  until  the  time  for 
payment  is  passed.  A  declaration,  since  the  Common 
Law  Procedure  Act,  15  &  16  Vic.  c.  76,  alleged  that 
the  plaintiff  sued  the  defendant  ufor  freight  for  the 
conveyance  by  the  plaintiff  for  the  defendant,  at  his 
request,  of  goods  in  ships,  &c." :  Held,  bad  on  de- 
murrer for  not  showing  a  debt  in  praisenti,  but  that 
the  defect  was  cured  by  pleading  over.  The  forms 
of  pleading  given  by  the  Common  Law  Procedure 
Act,  15  &  16  Vic.  c.  76,  sched.  B,  ought  to  be 
followed  by  practitioners  in  the  cases  to  which  they 
are  applicable.  Wilkinson  v.  Sharland,  1  Jur.  N.  S. 
144 ;  Week.  Rep.  1854-5,  p.  208. 


COMMON  LAW  PRACTICE. 

ATTORNEY.—  Neglect  to  take  out  certificate— 
Costs. — The  court  refused  to  order  +he  plaintiff's  at- 
torney to  repay  to  the  defendant  £2  5s.  paid  for  costs 
indorsed  on  a  writ  of  summons,  on  the  ground  that 
he  had  not  taken  out  his  certificate,  there  being  no 
fraud  or  misrepresentation  alleged.  Powril  v. 
Feather  stone,  2±  Law  Tim.  Rep.  236. 

AWARD.  —  Rule  of  reference  —  Damages  con- 
tingently  assessed — Finality. — Where  an  arbitrator 
has  power,  upon  reference  of  an  action,  to  make  two 
awards,  and,  in  the  first,  to  raise  points  of  law  for 
the  opinion  of  the  court,  and  assess  damages  con- 
tingently on  their  judgment  being  in  favour  of  the 
plaintiff,  the  costs  to  abide  the  event,  and  the  costs 
of  the  reference  to  be  in  his  discretion,  the  first 
award  may  be  final ;  but,  to  do  so,  it  must  dispose  of 
the  costs.  If  it  do  not,  then  a  further  award  must 
be  made,  and,  if  the  time  be  allowed  to  expire  with- 
out such  further  award,  there  is  no  "  final  award ;" 
and  if  the  arbitrator  at  first  only  refer  questions  of 
law  to  the  court,  and  assess  contingent  damages,  it 
is  rather  a  special  case  than  an  award.  Therefore, 
where  under  such  circumstances  the  rule  of  re- 
ference provided  that  neither  party  should  enforce 
payment  of  anything  found  due  by  the  first  award 
until  a  final  award  should  be  made,  the  time  limited 
for  making  this  award  having  expired,  and  no  further 
award  having  been  made,  although  the  judgment  of 
the  court  was  in  favour  of  the  plaintiff,  and  a  verdict 
was  entered  for  the  amount  contingently  assessed, 
yet  nothing  being  determined  as  to  costs :  Held, 
that  payment  of  the  damages  could  not  be  enforced, 
and  a  rule  to  set  aside  judgment  signed  for  the 
amount,  and  execution  issued  thereon,  was  made 
absolute.  Wood  v.  The  Copper  Miners9  Company, 
3  Com.  Law  Rep.  48. 

DECLARATION.  —  Declaring  toithin  a  year— 
Plaintiff  abroad — Security  for  costs. — By  the  Com- 
mon Law  Procedure  Act,  the  15  &  16  Vic.  c.  76, 
8.  58,  a  plaintiff  is  to  be  deemed  out  of  court  unless 
he  declare  within  one  year  after  the  writ  of  summons 
is  returnable — i.  e.,  it  should  seem  after  service,  as 
the  writ  has  no  return  day.  Where  a  plaintiff,  who 
is  abroad,  issues  a  writ,  and  is  tied  up  from  declaring 
by  an  order  to  find  security  for  costs,  he  may  declare 
after  returning  to  thiB  country,  and  getting  the  order 
to  find  security  discharged,  though  more  than  a  year 
may  have  elapsed  from  the  time  of  issuing  the  writ  ; 
for  his  failure  to  find  security  is  no  wilful  default. 
Rossy.  Green,  Week.  Rep.  1854-55,  p.  239. 

INSPECTION  AND  COPY  [ante,  pp.  94,  206, 
276] — Guarantee — No  second  copy. — In  an  action 
upon  a  guarantee  the  defendant  applied  to  the  court 
that  he  should  be  furnished  with  a  copy  of  the  do- 
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cument  by  the  plaintiff  stating  in  his  affidavit  that  he 
had  no  copy  of  the  guarantee  in  his  possession,  and 
that  he  was  advised  and  believed  that  the  produc- 
tion of  the  instrument  might  be  material  to  his 
defence ;  and  the  court  granted  his  motion,  although 
it  appeared  that  the  instrument  had  been  prepared 
by,  and  was  in  the  handwriting  of  the  defendant, 
who  was  a  solicitor.  Luscombe  v.  Martin,  7  It- 
Jut.  24. 

INTERROGATORIES  [ante,  pp.  160,  312].— 
17  fr  IB  Vfc'  c.  125 — Interrogatories  to  parties — _ 
Principal  and  agent — A.  instructed  B.,  as  his  broker, 
to  purchase  certain  goods  for  him,  which  B.  did,  and 
delivered  to  A.  a  bought  note.  A.  paid  the  purchase 
money,  and  received  from  B.  a  delivery  order  for 
the  goods,  which  described  them  as  deliverable  to 
B.  or  his  assigns  by  indorsement,  and  was  indorsed 
by  B.  This  document  turning  out  to  be  null  and 
void,  A.  brought  an  action  against  B.  for  money 
had  and  received  to  his  use,  and  for  not  delivering 
the  goods.  The  court  gave  the  plaintiff  in  this 
action  leave  to  deliver  interrogatories  to  the  defendant 
under  the  17  &  18  Vic.  c.  125,  s.  51  [ante,  p.  312] 
with  the  view  of  ascertaining  whether  the  defendant 
entered  into  the  contract  as  agent  or  principal,  and 
if  as  agent,  for  whom,  and  by  what  authority ;  the 
application  being  founded  on  the  affidavit  required 
by  the  52nd  section  of  the  act,  the  plaintiff  further 
deposing  that  he  believed  there  was  no  other 
principal,  and  setting  out  two  letters  to  justify  this 
belief.     Thdl  v.  Leask,  1  Jur.  N.  S.  117. 

PUBLIC  COMPANY.— Execution  [ante,  pp.  275, 
309] — Affidavit  in  support  of  rule  for  scire  facias 
against  shareholder — Requisite  particulars. — An  affida- 
vit in  support  of  a  rule  for  a  scire  facias  against  a 
shareholder  to  levy  execution  on  a  judgment  re- 
covered against  the  company  under  the  8  &  9  Vic. 
c.  116,  e.  36  (ante,  p.  175)  must  show  that  reason- 
able means  have  been  used  to  ascertain  whether  there 
are  any  goods  or  effects  of  the  company  on  which 
execution  could  be  levied.  An  affidavit  stating  writs 
of Ji.  fa.  and  returns  of  nulla  bona,  and  also  alleging 
that,  on  inquiry  of  the  secretary,  he  stated  that  the 
company  had  not  to  his  knowledge  any  property,  &c, 
the  deponent  adding,  that  "  he  believed  this  informa- 
tion to  be  correct : "  Held,  insufficient,  as  the  de- 
ponent did  not  state  his  own  belief  that  the  com- 
pany had  no  property,  nor  any  facts  showing  that 
they  had  not,  nor  that  any  sufficient  means  had  been 
taken  to  ascertain  whether  they  had  not.  Hitchin  v. 
The  Kilkenny  and  Great  Southern  and  Western  Rail- 
way Co.,  2  Com.  L.  Rep.  1801. 

SUMMONS  AND  ORDER.  —  Order  to  plead 
several  matters — Abandonment  pending  adjournment. — 
It  is  competent  to  a  party  who  has  obtained  an  order 
for  leave  to  plead  several  matters,  to  abandon  it 


before  service ;  and  it  is  also  competent  to  him  to 
abandon  the  summons  pending  an  adjournment 
indorsed  thereon,  without  notice  of  abandonment ; 
and  even  although  the  indorsement  adds  that  u  the 
defendant  is  to  take  such  notice  of  'rial  as  the  plain- 
tiff may  be  able  to  give,"  and  the  adjournment  is  to 
a  day  on  which  it  will  be  too  late  for  regular  notice 
to  be  given,  yet  he  may  deliver  a  plea  for  which  an 
order  is  not  necessary  on  the  adjournment  day,  with- 
out being  bound  by  the  condition  expressed  in  the 
indorsement.  In  such  a  case,  or  in  any  case  in/ 
which  an  order  obtained  by  one  party  has  any  teri^ 
or  condition  in  favour  of  the  other,  the  latter  should 
if  he  desire  to  secure  the  advantage  of  that  conditio^, 
apply  for  leave  to  draw  up  the  order,  or  obtain  a  new 
substantive  order.  Holt  v.,ForshaU%  3  Com.  Law 
Rep.  155. 

TRIAL. — Remanet— Countermand— Notice  of  Hal. 
— A  remanet  cannot  be  countermanded ;  therefore, 
where  a  cause  was  made  a  remanet  from  one  sittings 
to  another,  and  four  days  before  the  last  sittings  the 
plaintiff  gave  the  defendant  notice  that  he  had  with- 
drawn the  record,  and  should  not  proceed  to  trial,  it 
was  held  that  he  was  liable  to  pay  costs.  Tempany 
v.  Rigby,  24  Law  Journ.  Exch.  32. 

CRIMINAL  LAW,   SESSIONS,   &C. 

LICENCE  TO  SELL  EXCISEABLE  LI- 
QUORS.—9  Geo.  4,  c.  61— Refusal  by  justices  to  hear 
application — Mandamus  absolute. — By  sec.  76  of  the 
Common  Law  Procedure  Act,  1854  (the  17  &  18 
Vic.  c.  125)  the  Court  of  Queen's  Bench  is  em- 
powered to  issue  a  rule  absolute  in  the  first  instance 
for  a  prerogative  mandamus  (ante,  p.  161).  Where 
due  notice,  .under  9  Ceo.  4,  c.  61,  had  been  given 
to  justices  of  an  intention  to  apply  for  a  licence 
to  sell  exciseable  liquors,  and  the  justices  had  re- 
fused to  hear  such  application,  the  court  granted  a 
rule  absolute  in  the  first  instance  under  s.  76 -of 
17  &  18  Vic.  c.  125,  for  a  mandamus  to  the  justices 
to  hear  the  application.  Regina  v.  The  Justices  oj 
Walsall,  Week.  Rep.  1854-5,  p.  69). , 

LIGHTING  AND  WATCHING  ACT.— 3  fr  4 
Will.  4,  c.  90,  ss.  5,  73,  77— Meeting  to  adopt  act  in 
part  of  parish,  sec.  73 — Person  "  usually  calling  meet- 
ing on  parochial  busiuess,"  sec.  77 — Ecclesiastical  dis- 
trict, under  stat.  1  $■  2  Will.  4,  c.  38.— Where  the 
inhabitants  of  part  of  a  parish,  being  an  ecclesiastical 
district,  and  having  churchwardens,  under  stat. 
1  &  2  Will.  4,  c.  38,  are  desirous  of  adopting  the 
provisions  of  the  Lighting  and  Watching  Act,  the 
3  &  4  Will.  4,.  c.  90,  the  proper  officers  'to  call  a 
meeting  for  that  purpose,  under  sees.  5  and  73,  are 
the  churchwardens  of  the  whole  parish,  and  not  the 
churchwardens  of  the  district,  because  the  latter  are 
not  persons  "  usually  calling  any  meeting  on  paro- 
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dual  business "  within  sect.  77.  The  provisions  of 
stat.  3  and  4  Will.  4,  c.  90,  having  been  adopted  at 
a  meeting  of  the  ratepayers  of  the  district,  called  by 
the  churchwardens  of  the  district,  in  August,  1851, 
and  the  inspectors  having  made  an  order  on  the 
overseers  of  the  parish  to  levy  upon  the  ratepayers 
of  the  district,  and  pay  over  the  money  to  the  trea- 
surer ;  upon  application,  in  Hilary  Term,  1854,  for 
a  rule  to  justices  to  issue  their  warrant  of  distress 
upon  the  goods  of  the  overseers:  Held,  that  the 
meeting  was  not  duly  convened,  and  that  it  was  not 
too  late  to  take  the  objection ;  that  the  act,  there- 
fore, had  not  been  legally  adopted  in  the  district,  and 
the  order  of  the  inspectors  was  void.  Reg.  v.  Leigh, 
18  Jut.  1073. 

LOST  PROPERTY.— Finding— Larceny.— If  the 
finder  of  goods  knows  the  owner  thereof,  and  does 
not  restore  them,  this  is  larceny.  But  it  is  not 
larceny  if  he  did  not  then  know,  or  had  not  the 
means  of  knowing  who  the  owner  was  (Reg.  v. 
Thurborn,  1  Den.  C.  C.  387;  S.  C.  13  Jur.  499; 
Reg.  v.  Preston,  16  Jur.  109).  Where  evidence  is 
given  that  the  goods  were  lost,  it  ought  to  be  left  to 
the  jury  to  say  whether  the  prisoner  could  suppose 
that  by  reasonable  efforts  the  owner  might  be  found, 
but  this  is  not  necessary  where  it  is  plain  the  pri- 
soner could  not  have  supposed  the  property  to  have 
been  lost.  A  purchaser  at  the  prisoner's  stall  left 
her  purse  on  it.  A  stranger  pointed  out  the  purse 
to  the  prisoner,  supposing  it  to  be  hers,  and  reproved 
her  for  carelessness,  when  she  put  it  in  her  pocket, 
and  afterwards  concealed  it,  and  on  the  return  of  the 
owner  denied  all  knowledge  of  it.  Upon  the  indict- 
ment for  larceny  the  jury  found  that  the  prisoner 
took  up  the  purse  knowing  it  was  not  her  own,  and 
intending  at  that  time  to  appropriate  it  to  her  own 
use,  but  that  when  she  took  it  she  did  not  know  who 
was  the  owner;  whereupon  she  was  convicted: 
Held,  that  the  conviction  was  proper ;  that  the  purst 
so  left  was  not  lost  property,  and  could  not  have 
been  supposed  by  the  prisoner  to  have  been  lost,  for 
the  owner,  when  he  missed  it,  would  naturally 
return,  as  he  did,  to  the  place  where  he  left  it. 
Regina  v.  West,  24  Law  Journ.  M.  C.  4 ;  Week. 
Rep.  1854-55,  p.  21 ;  18  Jur.  1031. 

MANDAMUS.  —  Costs— Other  objects  than  ex- 
pressed in  rule.— The  general  rule  that  a  party  who 
succeeds  in  obtaining  a  mandamus  which  is  obeyed 
by  the  other  side  is  entitled  to  his  costs  of  the 
writ,  is  subject  to  exceptions,  as  where  the  writ  is 
granted  for  a  purpose  different  to  that  which  is  ex- 
pressed in  the  rule  nisi.  It  being  in  the  discretion 
of  the  court  to  grant  the  costs,  they  will  not  be 
granted  unless  the  defendant  be  clearly  in  fault. 
Reg.  v.  Langridge,  24  Law  Tim.  Rep.  224 

MANDAMUS.— Costs— Rule  for  a  mandamus.— 


The  court  will,  in  the  exercise  of  its  discretion,  refuse 
the  costs  of  a  rule  for  a  mandamus,  where  the  ap- 
plication for  such  rule  appears  to  have  been  made 
with  the  view  only  to  the  costs.  Reg.  v.  The  Lords, 
Bailiffs,  and  Jurats  of  Romney  Marshy  24  Law  Tim. 
Rep.  135. 

PAUPER— Settlement  by  estate— Less  value  than 
£30 — 9  Geo.  l,c.  7 — Lease  in  consideration  of  erecting 
buildings. — The  9  Geo.  1,  c.  7,  enacts  that  no  person 
shall  acquire  a  settlement  in  any  parish  by  any 
purchase  of  any  estate  or  interest  in  such  parish 
where  the  consideration  for  such  purchase  is  under 
£30,  for  any  longer  time  than  such  person  shall 
inhabit  on  such  estate,  and  shall  then  be  liable  to  be 
removed  to  the  parish  where  such  person  was  last 
legally  settled  before  the  said  purchase.  A.,  the  oc- 
cupier of  premises  at  £1  lis.  6d.  per  annum,  built  a 
dwelling-house  and  other  buildings  thereon,  laying 
out  under  £30 ;  and  afterwards  the  landlord  granted 
him  a  long  lease  at  the  same  rent,  in  consideration  of 
the  payment  of  the  rent  and  performance  of  the 
covenants,  and  of  his  having  erected  a  dwelling-  . 
house  and  one  half  of  a  barn  for  the  joint  benefit  of 
another  person.  There  was  nothing  else  stated  in 
the  case  about  the  consideration:  Held,  that  the 
court  could  not  infer  that  this  lease  was  granted 
upon  other  than  a  purchase  for  a  pecuniary  con- 
sideration within  the  9  Geo.  1,  c.  7,  and  being  under 
£30  value,  that  no  settlement  by  estate  was  gained 
thereby,  though  it  was  admitted  that  if  it  could  hare 
been  shown  that  the  consideration  was  natural  love 
and  affection  (there  appearing  to  be  a  relationship 
between  the  lessor  and  the  lessee),  or  that  the  grant 
of  the  lease  was  a  voluntary  grant  independent  of 
consideration,  a  settlement  might  have  been  gained. 
Reg.  v.  The  Churchwardens,  j"C.,  of  Wendon,  3  Com. 
Law  Rep.  12 ;  24  Law  Journ.  M.  C.  1. 

POOR.  —  Settlement  by  apprenticement  —  Parish 
binding  under  stat.  43  Eliz.  c.  2,  s.  5— Allowance  by 
justices — Judicial  act — Absence  of  statement  that  they 
were  acting  within  their  jurisdiction. — The  allowance 
by  justices  of  a  parish  indenture  of  apprenticeship 
under  43  Eli*.,  c.  2,  s.  5,  is  a  judicial,  and  not  merely 
a  ministerial,  act,  and  ought,  therefore,  in  accord- 
ance with  the  rule  established  with  respect  to 
judicial  acts  by  persons  having  only  a  local  or 
limited  jurisdiction,  upon  the  face  of  it  to  show  that 
at  the  time  of  doing  it  the  justices  were  within  the 
local  limits  of  their  jurisdiction.  The  allowance 
under  the  56  Geo.  3,  c.  139,  is  of  a  very  different 
nature,  being  a  mere  certificate  that  certain  formali- 
ties have  been  observed.  This  distinction  explains 
the  apparent  discrepancies  between  some  authorities 
(but  see  Reg.  v.  St.  George's,  Bloomsbury,  infra). 
Where  the  justices,  in  their  allowance  of  indentures 
of  apprenticeship  under  the  43  Elix.  c.  2,  a.  5,  de- 
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scribed  themselves  as  justices  for  the  county,  and 
not  as  justices  acting  "  in  and  for  "  the  county :  Held, 
in  accordance  with  the  above  distinction,  that  the 
allowance  was 'bad,  and  no  settlement  gained  by 
residence  under  the  indenture.  Reg.  v.  The  Over- 
seers ofStaverton,  24  Law  Tim.  Rep.  214. 

FOOIL— Settlement  by  apprenticeships-Parish  in- 
denture under  66  Geo.  ^c.  139,  s.  1 — Order  for  bind- 
ing — Insufficient  statement  that  justices  acted  within 
their  jurisdiction. — It  is  a  rule  that  justices  doing  a 
judicial  act  should  show  upon  the  instrument  that 
they  acted  within  the  local  limits  of  their  jurisdiction. 
Upon  the  trial  of  an  appeal  against  an  order  of 
removal,  the  respondent  parish,  in  proof  of  a  settle- 
ment by  apprenticeship,  put  in  evidence  a  parish  in- 
denture, and  order  of  justices  for  the  binding,  and 
anallowance  thereof  by  justices,  all  written  on  the 
j  sheet  of  paper.  The  indenture  purported  to  be 
1  in  pursuance  of  an  order  of  A.  and  B.,  two 
justices  in  and  for  the  county  of  M."  The  order  ap- 
peared to  be  made  "at  the  board-room  of  the  H. 
union  workhouse,"  by  A.  and  B.,  describing  them- 
selves merely  as  "  two  justices  of  the  county  of  M." 
The  allowance  by  the  same  justices  described  them 
simply  as  justices  for  the  county  of  M. :  Held,  that 
the  order  for  binding  being  a  judicial  act,  was  in- 
sufficient, though  made  under  the  56  Geo.  3,  c.  139, 
and  not  under  the  43  Elix.  c.  2,  s.  5,  because  it  did 
not  show,  upon  the  face  of  it,  that  the  justices,  at  the 
time  they  made  it,  were  acting  within  the  county  of 
M. ;  and  that  no  settlement  was  gained  by  residence 
under  the  indenture.  Reg.  v.  The  Inhabitants  of 
St.  George,  Bloomsbury,  24  Law  Tim.  Rep.  213. 

Note. — See  the  case  of  Reg.  v.  Staverton,  supra, 
where  the  court  seemed  to  think  that  if  the  binding 
were  under  the  56  Geo.  3,  c.  139,  it  would  not  be  a 
judicial  act,  and  so  the  order  need  not  show  on  the 
face  of  it  that  the  justices  in  making  it  were  acting 
within  the  local  limits  of  their  jurisdiction. 

POOR  RATE.— Exemption— Museum  of  Practical 
Geology— Property  in  the  possession  of  the  Crown  for 
public  purposes. — The  Museum  of  Practical  Geology 
was  erected  by  the  Government  at  the  public  expense 
upon  land  which  is  part  of  the  hereditary  possessions 
of  the  Crown.  The  building  is  in  the  department  of 
the  Commissioners  of  Works,  by  whom  it  is  kept  in 
repair ;  but  the  general  control  of  the  institution 
and  appointment  of  officers  is  in  the  Lords  of  the 
Treasury.  The  collections  in  the  Museum  are  main- 
tained and  enlarged  at  the  public  expense,  and  are 
open  to  the  inspection  of  the  public  gratuitously  on 
certain  days  in  the  week.  Different  courses  of  in- 
struction are  given  at  the  museum  by  professors  ap- 
pointed by  the  Government  for  that  purpose.  In 
addition  to  the  salaries  paid  by  Government,  they 
are  allowed  to  receive  certain  fees  from  the  students 


attending  their  lectures ;  but  they  hare  no  occupation 
of  the  building  beyond  what  is  necessary  for  the  pur- 
pose of  delivering  their  lectures.  The  collections, 
laboratories,  and  working  rooms  attached  to  the 
museum  are  all  used  necessary  for  the  purposes  of 
the  school ;  and  the  officers  of  the  museum  and 
school  are  the  same.  A  director  is  appointed  with 
general  superintendence  over  both  ;  but  there  is  no 
person  resident  in  the  building  except  a  housekeeper, 
who  has  no  occupation  beyond  what  is  necessary  for 
taking  care  of  it :  Held,  that  the  whole  of  these  pre- 
mises were  exempt  from  rateability  to  the  relief  of 
the  poor,  they  being  in  the  exclusive  possession  of 
the  Crown  for  public  purposes,  and  not  beneficially 
occupied  by  any  one,  in  which  respects  the  case  is 
distinguishable  from  Reg.  v.  Temple  (2  Ell.  and  Bl. 
160)  where  the  property,  Kneller  Hall  and  grounds, 
was  not  Crown  property,  but  was  conveyed  by  an 
individual  wholly  and  exclusively  for  the  use  of  a 
normal  school,  and  a  great  part  was  in  the  beneficial 
occupation  of  persons  residing  there,  and  the  pas- 
turage of  part  of  the  lands  was  let  at  a  rental.  Reg. 
r.  Sir  H.  De  la  Beche,  24  Law  Tim.  Rep.  210. 

POOR  RATE.— Rateable  value—Brewery— Lease 
of  brewery — Fixtures  and  good-will  of  public-houses. 
— It  is  established  that  if  the  occupation  of  real  pro- 
perty is  rendered  more  valuable  by  the  occupier,  as 
such,  making  profits  thereby  which  would  not  per  se 
be  rateable,  the  assessable  value  of  the  real  property 
he  so  occupies  may  be  enhanced  by  taking  into  con- 
sideration the  profts  which  he  so  makes  by  such  oc- 
cupation. Thus,  in  Rex  v.  Bradford  (4  Mau.  and 
Selw.  317),  where  a  canteen  in  barracks  being 
demised  to  a  tenant  for  a  year,  at  a  rent  of  £15  for 
the  canteen  and  buildings,  and  also  a  further  sum  of 
£510  for  the  privilege  of  selling  liquors  to  the  garri- 
son, it  was  held  that  the  two  sums  were  to  be  con- 
sidered as  one  entire  rent  for  the  canteen,  and  that 
the  tenant  was  rateable  to  the  poor  as  occupier  of 
the  canteen  in  respect  of  the  £525  aggregate  rent, 
and  not  merely  in  respect  of  the  £15.  The  above 
principle  and  case  were  the  foundation  of  the  deci- 
sion in  the  following  case: — By  indenture  between 
W.  and  A.  a  brewery  and  premises,  together  with 
the  good- will  and  trade  of  certain  public-houses, 
subject  to  the  payment  of  the  rents  theretofore 
received  by  W.  in  respect  of  the  said  public-houses, 
were  leased  to  A-,  to  hold  the  said  brewery  and  pre- 
mises, and  all  and  singular  the  privileges  demised, 
for  seventeen  years,  yielding  and  paying  for  and  in 
respect  of  the  brewery  and  premises  the  yearly  rent 
of  £300 ;  and  for  and  in  respect  of  the  fixtures,  im- 
plements, and  utensils  the  further  yearly  rent  of 
£50 ;  and  for  and  in  respect  of  the  good-will  and 
trade  of  all  and  every  the  public-houses,  the  further 
yearly  rent  of  £150.    A.  occupied  the  brewery  and 
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premises.  Hie  public-houses,  except  one,  were 
shoaled  in  the  same  township  as  the  brewery,  but  in 
different  streets  and  places,  and  quite  apart  from  the 
.brewery,  and  were  let  by  A.  to  separate  tenants,  at 
rents  amounting  to  about  the  same  sum  as  the  rent 
paid  by  A.  to  W.  Every  tenant  of  the  public-houses 
engaged  with  A.  to  purchase  from  him  at  the  brewery 
all'  the  malt  liquors  consumed  in  their  houses.  If 
free  to  take  ale  from  any  persons  the  tenants  chose, 
the  houses  would  produce  higher  rentals.  Each 
tenant  was  separately  rated  in  respect  of  the  public- 
house  occupied  by  him :  Held,  by  Lord  Campbell, 
C.  J.,  and  Crompton,  J  (Erie,  J.,  dissenting),  first, 
that  the  £150  paid  by  A.  for  the  good-will  of  the 
public-house  must,  for  the  purposes  of  rating,  be 
considered  as  part  of  the  gross  estimated  rental  of 
the  brewery  and  premises,  and  therefore  was  to  be 
taken  into  account  in  estimating  the  rateable  value ; 
and,  secondly,  that  A.  was  not  entitled  to  a  deduction 
'equal  to  that  amount  as  an  outgoing  necessary  to 
enable  the  brewery  to  get  the  profit  derived  from 
the  public-houses.  Allison  v.  The  Churchwardens 
and  Overseers  of Monhoearmouth,  18  Jur.  1075. 

RUINOUS  BUILDINGS,  OWNER  OF.— Ex- 
pences  of  repair  by  parish — 7  $*8  Vic.  c.  84. — By  sec. 
40  of  the  7  &  8  Vic.  c.  84,  it  is  enacted  (inter  alia), 
that  overseers  of  the  poor  may,  in  certain  cases, 
order  buildings  (situate  within  the  limits  of  the  acts) 
in  a  ruinous  and  dangerous  condition  to  be  repaired 
or  pulled  down ;  and,  by  sec.  42,  the  expences  may 
be  recovered  from  the  owner  of  such  buildings, 
44  being  the  person  entitled  to  the  immediate  posses- 
sion thereof.'9  The  owner  in  fee  granted  a  lease  of  a 
house  for  twenty-one  years  to  P.,  and  afterwards 
disposed  of  his  reversion  to  the  father  of  W.,  who 
devised  the  same  to  W.  P.  entered  and  occupied. 
Three  years  before  the  expiration  of  his  term,  and 
after  W.  had  become  entitled  to  the  rents  and  profits 
by  virtue  of  the  devise,  the  House  was  destroyed  by 
fire,  and  became  ruinous  and  dangerous  within  the 
meaning  of  the  7  &  8  Vic.  c.  84.  The  overseers  of 
the  parish  in  which  the  house  was  then  took  pro- 
ceedings under  that  statute,  and  sought  by  distress 
to  compel  payment  from  W.  of  the  amount  they  had 
expended:  Held,  that  W.  was  not  the  "owner 
entitled  to  immediate  possession  "  within  the  mean- 
ing of  the  7  &  8  Vic.  c.  84,  s.  42,  and  was  not, 
therefore,  liable.  Exparte  The  Overseers  of  the 
Liberty  of  Saffron  Hill,  18  Jur.  1104. 

BANKRUPTCY  AND  INSOLVENCY. 

APPRENTICE.— Returning  part  of  apprentice  fee. 
— The  commissioner  will  order  the  portion  of  the  fee 
received  by  a  master  from  his  apprentice  to  be 
returned  by  the  official  assignee  for  the  benefit  of 
such  apprentice.    Re  Bayley,  24  Law  Tim.  Rep.  192. 


ABBTTRATION.— Submission  to  arbitration  by 
bankrupt— Costs  of— It  is  a  rule  that  if  any  part  of 
the  object  of  a  submission  to  arbitration  fail  from 
matter  subsequent  to  it,  the  whole  submission  falls 
to  the  ground.  This  has  been  so  held  where  after 
submission  to  arbitration  one  of  the  parties  becomes 
bankrupt :  the  submission  is  thereby  avoided  (Marsh 
v.  Wood,  9  Barn,  and  Cres.  659).  But  the  result  is 
very  different  where  a  man  after  his  bankruptcy 
assumes  a  right  and  enters  into  an  arbitration.  In 
such  a  case  the  submission  to  arbitration'  by  the 
bankrupt,  though  of  matters  which  have  passed  to 
his  assignees,  i»  not  void,  for  a  bankrupt  has  an 
interest  in  the  whole  of  his  estate,  subject  to  the 
right  of  his  creditors  under  his  bankruptcy ;  and  the 
payment  of  costs  pursuant  to  the  award  may  be 
enforced  against  him.  Re  Milnes  and  Robertson, 
18  Jur.  1108. 

ASSIGNEES.— Insolvent  suits  in  equity— Leave  of 
court  on  consent  of  creditors. — We  give  the  following 
verbatim  as  a  specimen  of  the  accuracy  and  learning 
displayed  in  the  carefully  prepared  reports  and 
marginal  notes  of  the  Law  Times..  "  Suits  in  equity 
cannot  be  commenced  by  assignees  (of  an  insolvent) 
without  having  previously  obtained  the  consent  in 
writing  of  a  majority  in  value  of  the  creditors, 
assembled  in  pursuance  of  an  advertisement  published' 
at  least  14  days  before  the  meeting,  in  the  London 
Gazette,  and  also  in  some  newspaper  most  usually 
circulated  in  the  neighbourhood  of  the  insolvent's 
last  usual  place  of  residence,  nor  without  the  appro- 
bation of  the  court."  This  is  nearly  a  transcript  of 
the  1  &  2  Tic.  c.  110,  s.  51,  which,  however,  has 
received  an  interpretation  the  contrary  of  that  stated 
in  the  above  extract :  for  an  insolvency  assignee  may, 
if  he  please,  commence  proceedings  in  equity  urithout 
either  the  consent  of  the  creditors  or  the  leave  of 
the  insolvent  court  (Princ.  Com.  Law,  pp.  80,  81) 
but  he  does  so  at  the  risk  of  not  being  allowed  his 

costs  in  case  of  failure.     Re 24  LawThn. 

Rep.  204. 

COMMITTAL  BY  COUNTY  COURT.— Insol- 
vent—Discharge.— YiherG  an  insolvent  is  committed 
to  prison  by  the  order  oi  a  county  court  judge  for 
the  non-payment  of  a  debt  which  is  set  out  in  the 
schedule ;  and  the  order  for  committal  is  subsequent 
to  the  date  of  the  final  order,  Mr.  Com.  Murphy 
granted  a  discharge.  Re  Hobbs,  2  Bank  &  Ins. 
Rep.  7. 

Note. — See  a  contrary  decision,  re  Howe,  ante, 
p.  276.  These  cases  are  now  getting  so  notorious, 
and  the  injustice  of  these  decisions  refusing  relief  is 
so  evident,  that  the  newspapers  are  beginning  to 
draw  attention  to  the  subject,  and  in  particular  we 
refer  to  some  strong  observations  in  the  Ztones  newt- 
paper  of  the  22nd  of  Jan.  1856. 
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Since  the  above  was  written,  Mr.  Com.  Murphy 
has  laid  it  down  that  the  insolvent  court  orders  the 
release  of  insolvents  who  have  been  committed  by 
a  county  court  judge  whilst  they  are  in  possession  of 
the  protection  of  the  insolvent  court,  but  refuses  to 
do  so  when  the  committal  takes  place  after  they 
have  been  discharged  as  insolvent  debtors  under  the 
1  &  2  Vic.  c.  110,  and  thus  placing  petitioners  for 
protection  in  a  better  position  than  an  ordinary 
insolvent  debtor.  Re  Wanker,  February  7th,  per 
Com.  Murphy. 

FUTURE  PROPERTY.— Effects  of  deceased  in- 
solvent— Order  to  hold  and  retain,  1  fr  2  Vic.  c.  110, 
s.  89. — An  insolvent,  having  duly  executed  a  warrant 
of  attorney  authorising  the  entering  up  of  judgment 
against  him  by  his  assignee  for  the  amount  of 
debts  in  his  schedule,  and  judgment  having 
been  entered  up  accordingly,  dies,  leaving  assets  in 
her  majesty's  treasury :  Held,  that  upon  an  appli- 
cation to  the  insolvent  court  by  the  assignee  of  the 
insolvent's  estate  and  effects,  for  an  order  upon  the 
commissioners  of  her  majesty's  treasury,  directing 
them  to  hold  and  retain  such  property  till  the  court 
shall  make  further  order  concerning,  the  same,  the 
court  will  grant  such  order.  Re  Richard  BottreU, 
24  Law  Tim.  Rep.  204. 

Note. — The  above  rule  was,  on  the  16th  January, 
1855,  discharged,  and  another  issued  under  sec.  87 
of  the  act  to  bring  the  money  into  court,  when 
the  rights  of  the  parties  would  be  determined. 

HEARING.— Friendly  arrest.— Where  no  fraud 
or  improper  disposition  of  property  is  apparent,  a 
friendly  arrest  merely  is  no  ground  for  the  dismissal 
of  an  insolvent's  petition.  Re  BerreU,  24  Law  Tim. 
Rep.  190. 

HEARING, — Discharge  by  detaining  creditor  before 
aajudication. — An  insolvent  not  out  on  bail,  who  has . 
been  discharged  by  his  detaining  creditor  the  even- 
ing before  the  day  appointed  for  his  hearing,  being 
unopposed  at  the  hearing,  will  be  discharged  by  the 
court.     Re  Pensent,  24  Law  Urn.  Rep.  191. 

Note. — This  decision  is  opposed  to  some  others, 
and  among  them  to  re  Smith,  14  Feb.  1854,  where, 
however,  the  insolvent  was  out  on  bail ;  he  was  to 
come  up  on  the  10th  of  February,  but  on  the  4th  of 
February  the  detaining  creditor  lodged  a  discharge. 
Mr.  Com.  Murphy  having  consulted  Chief  Com. 
Law,  the  commissioners  concurred  in  thinking  they 
had  no  jurisdiction,  and  the  petition  was  dismissed. 

OPPOSITION.— By  party  wrongly  entered  as  a 
debtor  in  schedule. — Where  an  insolvent  had  inserted 
a  society  in  his  schedule  as  debtors,  who  appeared  in 
order  to  deny,  and  to  complain  of  such  insertion : 
Held,  that  creditors  only  could  be  heard,  and  oppo- 
sition by  the  society  was  disallowed.  Re  Wear,  2 
Bankr.  and  Ins.  Rep.  IS. 


OPPOSITION.— By  creditor  obtaining  a  i 
from  an  insolvent  pending  the  existence  of  a  •  vetting 
order — Breach  of  trust — Condonation. — Where  an  in- 
solvent fails  to  attend  at  his  hearing,  and  makes  a 
settlement  with  a  creditor  for  the  purpose  of  prevent- 
ing a  warrant  being  issued  against  him,  that  creditor 
will  not  be  entitled  to  oppose,  though  the  insolvent 
comes  up  to  be  heard  on  a  new  petititio  i  and 
schedule.  Where  a  breach  of  trust  has  been  com- 
mitted, and  the  creditor  takes  the  insolvent's  own 
security  and  a  mortgage  of  his  chattels,  and  pay- 
ments have  been  made  on  foot  of  the  original  debt, 
the  principle  of  condonation  does  not  apply.  Re 
Smith,  24  Law  Tim.  Rep.  191. 

OPPOSITION.— Bankruptcy-— Assignees,  no  notice. 
— The  assignees  of  a  bankrupt  are  at  liberty  to 
oppose  the  granting  of  the  certificate  without  giving 
notice,  although  their  opposition  is  in  respect  of  a 
complaint  peculiar  to  themselves  as  individual  cre- 
ditors.   Re  Rowley,  2  Bank,  and  Ins.  Rep.  3. 

OPPOSITION.  —  Creditor  proving  debt  before 
opposing — Admitted  in  schedule. — The  insolvent  Court 
will  not  require  a  creditor  to  prove  his  debt  for  the 
purposes  of  an  opposition  where  the  same  is  admitted 
in  the  schedule,  and  judgment  obtained  against  the 
insolvent.    Re  Hinds,  2  Bankr.  and  Ins.  Rep.  8. 

OPPOSITION.— Threat  by  opposing  creditor.— 
Where  a  creditor  endeavours  to  make  terms  for  him- 
self, and  threatens  an  opposition  unless  those  terms 
are  complied  with,  the  Insolvent  Court  will  not 
permit  him  to  oppose.  Re  Broad,  2  Bankr.  and  Ins. 
Rep.  13. 

OPPOSITION.— Condonation— Right  of  personal 
representative  to  oppose— Costs  incurred  in  an  un- 
fouhded  suit. — Where  a  creditor  gave  an  insolvent 
bills  to  get  cashed,  the  proceeds  of  which  he  applied 
to  his  own  use,  and  he  afterwards  entrusted  him  with 
other  bills  to  get  cash  for,  this  will  be  held  a  condo- 
nation of  the  first  offence.  Where  a  fraud  has  been 
committed,  the  personal  representative  of  the  party 
defrauded  will  be  allowed  to  oppose.  Where  a  cre- 
ditor is  put  to  costs  in  defending  an  unfounded  claim, 
it  will  be  held  to  be  a  debt  fraudulently  contracted. 
Re  Richardson,  24  Law  Tim.  Rep.  191. 

PETITIONING  CREDITOR.— Maliciously  pe- 
titioning and  procuring  adjudication— Erroneous  ad- 
judication—Action where  party  sets  the  court  in  motion 
— iSsc.  82  of  Consolidation  Act— Admitting  part  of  debt 
and  not  paying.— We  find  that  we  omitted  at  pp. 
255, 256,  in  noticing  the  provisions  of  the  Consolida- 
tion Act,  s.  82,  as  to  the  effect  of  an  admhsion  of 
part  of  the  creditor's"  demand,  to  state  the  decision 
of  the  Exchequer  Chamber  in  Oldfield  v.  Dodd  (8 
Exch.  Rep.  578)  to  the  effect  that  where  a  summoned 
trader  admits  a  part  of  the  creditors'  demand,  and 
deposes  to  a  good  defence  at  to  the  residue,  and  the 
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commissioner  does  not  require  a  bond  as  to  such 
disputed  residue,  the  non-payment,  &c,  of  the  part 
admitted  is  not  an  act  of  bankruptcy.  This  extra- 
ordinary decision  should  be  borne  in  mind,  for 
though  opposed  to  the  plain  declaration  of  the  82nd 
sec,  it  is  still  law.  This  decision  gave  rise  to  the 
following  case,  in  which  it  is  laid  down  that  where  a 
party  maliciously  and  upon  false  information  sets  a 
court  in  motion,  he  is  liable  to  an  action  at  the  suit 
of  the  party  injured  by  the  act  of  the  court,  although 
in  point  of  law  the  court  ought  not  to  have  done 
the  act  upon  the  facta  laid  before  it,  even  assuming 
them  to  be  true.  Where,  therefore,  A.  falsely  and 
maliciously  made  an  affidavit  in  bankruptcy  that  B., 
a  trader,  had  been  summoned  by  him  to  the  court 
of  bankruptcy  for  a  debt  of  £96,  and  had  admitted 
a  debt  to  the  amount  of  £86,  but  had  sworn  that  he 
had  a  good  defence  as  to  the  residue,  and  that  B. 
had  not,  according  to  the  statute,  within  seven  days 
after  filing  the  above  admission,  paid  or  tendered  to 
him  the  said  sum  of  £86,  which  was  still  due  and 
owing ;  and  thereupon  A.  petitioned  that  he  might 
be  adjudged  a  bankrupt,  and  he  was  by  the  com- 
missioner so  adjudged:  Held,  in  an  action  against 
A.  for  maliciously  causing  B.  to  be  adjudged  bank- 
rupt, that  A.  was  liable  in  that  action,  although  the 
facts  stated  in  the  affidavit  did  not  prove  an  act  of 
bankruptcy  under  sec.  82  of  the  Bankruptcy  Act, 
12  &  13  Vic.  c.  106 ;  because,  under  the  doctrine  of 
Oldfield  v.  Dodd,  the  omission  to  pay  the  admitted 
part  was  no  act  of  bankruptcy,  and  the  commissioner 
ought  not,  in  point  of  law,  to  have  adjudged  B.  a 
bankrupt.  Farley  v.  Danks,  24  Law  Times 
Rep.  212. 

PROOF  OF  DEBT.— Sub-contract.— A  debt  may 
be  proved  though  the  creditor  was  under  a  sub- 
contract which  he  refused  to  complete.  Re  Monti, 
24  Law  Tim.  Rep.  192. 

PROTECTION.— Refused  where  property  distri- 
buted.— Where  an  insolvent  distributes  his  property, 
and  shortly  afterwards  applies  for  protection,  the 
Insolvent  Court  will  adjourn  his  case  sine  die.  Re 
Sonne,  2  Bankr.  and  Ins.  Rep.  14. 

Note. — A  similar  decision  was  made  in  the  case  of 
re  Cremmens  (2  Bankr.  and  Insolv.  Rep.  15). 

REPUTED  OWNERSHIP.— Mortgage  of  shares 
Notice  not  given  until  just  before  bankruptcy. — Where 
a  bankrupt  was  director  of  a  company,  for  which 
purpose  he  was  required  to  hold  a  certain  number  of 
shares,  and,  being  in  difficulties,  assigned  those 
shares  on  mortgage,  but,  to  save  his  seat  as  director, 
no  notice  of  the  transfer  was  given  until  four  days 
before  the  bankruptcy,  and  then  only  for  the  sake 
of  giving  a  preference  to  the  assignee :  Held,  by 
Commissioner  Goulburn,  that  such  shares  were  in 
the  order  and  disposition  of  the  bankrupt,  and,  as 


such,  passed  to  the  assignees.    Re  Pierse,  24  Law 
Tim.  Rep.  192. 

REPUTED  OWNERSHIP.— 12  fr  13  Vk.  c. 
106,  s.  126— Goods  in  possession,  order,  or  disposition 
of  bankrupt — In  order  to  render  goods  in  the  pos- 
session, order,  or  disposition  of  a  bankrupt,  &c., 
within  the  12  &  13  Vic.  c.  106,  s.  125  (which  enacts 
that,  "  if  any  bankrupt  at  the  time  he  becomes  bank- 
rupt shall,  by  the  consent  and  permission  of  the  true 
owner  thereof,  have  in  his  possession,  order,  or  dis- 
position any  goods  or  chattels  whereof  he  was 
reputed  owner,  or  whereof  he  had  taken  upon  him 
the  sole  alteration  or  disposition  as  owner,  the  court 
[the  commissioner]  shall  have  power  to  order  the 
same  to  be  sold  and  disposed  of  for  the  benefit  of  the 
creditors  under  the  bankruptcy  "),  two  things  are. 
required— first,  they  must  be  in  his  possession  under 
such  circumstances  as  to  render  him  reputed  owner 
of  the  goods ;  secondly,  they  must  have  been  left  in 
his  possession  through  some  impropriety  or  laches 
of  the  true  owner,  under  circumstances  calculated  to 
enable  the  bankrupt  to  obtain  a  false  credit  by  in- 
ducing the  world  to  look  on  him  as  the  true  owner 
(in  accordance  with  the  judgment  of  Lord  Redesdale 
in  Joy  v.  Campbell,  1  Sch.  and  Lef.  328).  The 
question  whether  goods  are  in  the  possession,  order, 
and  disposition  of  a  bankrupt  may  depend  on  the 
usage  of  some  particular  trade,  which  may  vary  at 
different  times  and  places.  When  property  is  left 
by  the  true  owner  in  a  shop  where  goods  are  noto- 
riously left  by  parties  for  other  purposes  than  for 
sale  (as  clocks  with  a  clockmaker),  the  proprietor  of 
the  shop  is  not  a  reputed  owner  of  them  within  that 
statute.    Hamilton  v.  BeU,  18  Jur.  1109. 

Note. — The  cases  of  Lingard  v.  Messiter  (1  Barn, 
and  Cres.  308),  and  Knowles  v.  Horsfall  (5  Barn, 
and  Aid.  134)  were  much  considered  and  explained. 

COUNTY  COURTS. 

APPEAL  [ante,  p.  816] — Amount  legally  recover- 
able the  test  of  right  to  appeal.— The  13  &  14  Vic.  c. 
61,  s.  14  [stated  ante,  p.  134]  gives  a  right  of  appeal 
from  a  county  court  in  those  cases  where  jurisdic- 
tion over  the  cause  of  action  is  given  .to  the  county 
court  by  that  statute,  t.  e.,  to  an  amount  exceeding 
£20  (see  also  17  &  18  Vic.  c.  16,  stated  ante,  p. 
134).  It  has  been  decided  that  the  right  to  appeal 
against  the  decision  of  a  county  court  judge  under 
the  above  act,  does  not  depend  upon  the  amount 
claimed  by  the  plaintiff,  but  upon  the  amount 
legally  recoverable.  Where,  therefore,  in  an  action 
against  the  bailiff  for  neglecting  to  levy,  and  for  a 
false  return,  the  plaintiff  claimed  £20  Is.,  but  the 
amount  of  debt  and  costs  which  the  bailiff  ought  to 
have  levied  was  only  £12:  Held,  that  as  the 
plaintiff  would  not  be  entitled  to  recover  damages 
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beyond  the  amount  of  debt  and  costs  in  the  former 
action,  he  was  not  entitled  to  appeal.  Graham  v. 
Burgess,  24  Law  Tim.  Rep.  253. 

JURISDICTION.— Whole  cause   of  action   not 
within  jurisdiction— 9  fr  10  Vic.  c.  95, s.  60-^Meaning 
of"  cause  of  action" — The  question  on  this  case  was 
the  important  one  whether  in  order  to  give  the 
judge  of  a  county  court  jurisdiction   to  grant  a 
summons  to  be  served  out  of  his  district,  under  sec. 
60  of  9  &  10  Vic.  c.  95,  it  is  necessary  that  the  whole 
of  the  cause  of  action  should  have  arisen  within  the 
jurisdiction  of  the  court?    The  above  60th  section 
provides  that  a  u  summons  may  issue  in  any  district 
in  which  the  defendant,  or  one  of  the  defendants, 
shall  dwell  or  carry  on  his  business  at  the  time  of 
the  action  brought,  or,  by  leave  of  the  court  for  the 
district  in  which  the  defendant,  or   one    of  the 
defendants,  shall  have  dwelt  or  carried  on  his  business 
at  some  time  within  six  calendar  months  next  before 
the  time  of  the  action  brought,  or  in  which  the  cause 
of  action  arose,  such  summons  may  issue  in  either 
of  such  last  mentioned  courts."    It  is  now  settled 
that  in  order  to  entitle  a  plaintiff  to  enter  a  plaint 
and  sue  out  a  summons  from  one  district    into 
another  district,  the  whole  cause  of  action  must  have 
accrued  within  the  jurisdiction  of  the  court  in  which 
the  plaint  is  issued  (see  Ghislen  v.  Dean,  13  Jur. 
82;  Wilde  v.    Sherring,  16  Jur.  426 ;  re  Fuller  2 
Ellis  &  Blackb.  383).    In  a  recent  case,  it  appeared 
that  the  defendant,  carrying  on  business  at  Oxford, 
gave  a  verbal  order  to  the  plaintiffs  at  Oxford  for 
goods  to  be    sent  from   Manchester   (where   the 
plaintiffs  carried  on  business)  in  the  usual  way,  t. «., 
by  the  London  and  North  Western  Railway.    The 
goods  were  sent  by  the  plaintiffs  accordingly,  from  a 
station  within  the  jurisdiction  of  the  county  court  of 
Lancashire,  at  Manchester.  A  summons  was  granted 
by  the  judge  of  that  court  against  the  defendants  for 
the  value  of  the  goods :  Held,  that  the  order  at  Oxford 
was  part  of  the  cause  of  action ;  that,  therefore,  the 
whole  cause  of  action  did  not  arise  within  the  district 
of  the  county  court  of  Lancashire,  and  that  the  judge 
of  that  court  had  no  jurisdiction  under  sec.  60  of  the 
9  &  10  Vic.  c.  95.    Borthwick  (appellants)  v.  WaUon 
(respondents),  1  Jur.  N.S.  142 ;  Week.  Rep.  1854-5, 
p.  208  f  24  Law  Tim.  Rep.  271. 

JURISDICTION.—  Abandonment  of  excess  of 
claim  above  £60— Prohibition—  Costs.— The  abandon- 
ment of  the  excess  above  £50  of  the  claim  of  a 
plaintiff  in  a  county  court,  in  order  to  give  the  court 
jurisdiction  under  the  9&  10  Vic.  c.  95,  s.  63,  and 
13  &  14  Vic.  c.  61,  s.  1,  must  be  the  act  of  the 
plaintiff  himself,  or  of  some  person  authorised  by 
him,  and  not  the  act  of  the  judge.  Where  the 
judge  of  a  county  court  of  his  own  authority,  and 
without  the  consent  of  the  plaintiff,  amended  a  bill 


of  particulars,  so  as  to  reduce  the  plaintiff's  claim  to 
£50,  and  thus  give  himself  jurisdiction,  the  court 
of  exchequer  issued  a  prohibition,  per  Alderson,  B. 
When  a  cause  is  brought  before  a  county  court  over 
which  it  has  no  jurisdiction,  the  court  should  not 
allow  jurisdiction  to  be  given  it  by  an  act  of  the 
plaintiff,  without  compelling  him  to  pay  the  costs 
of  the  opposite  party  up  to  that  time.  Hill  v.  Swift, 
1  Jur.  N.  S.  167. 

JUDGMENT.—  Removal  into  superior  courts— 
Execution. — Notwithstanding  the  contrary  decision  in 
Copeman  y.  Gladden  (15  Jur.  90),  a  .county  court 
judgment  cannot  be  removed  into  any  of  the  superior 
courts  at  Westminster,  for  the  purpose  of  issuing 
execution  upon  it  from  there,  either  under  the  17 
Geo.  3,  c.  70,  s.  4,  or  1  &  2  Vic.  c.  110,  s.  22,  as 
those  ac'A  do  not  apply  to  county  courts  as  at  present 
established.  Mortton  v.  HoU,  24  Law  Tim.  Rep.  261. 


County  Coubt  Commitments    of  Insolvent 
Debtors.— We  have  in  the  "  Summary  "  referred  to 
the  conflict  of  jurisdictions  between  County  Courts 
and  the  Insolvent  Debtor's  Court.    The  latter  court, 
as  we  have  stated,  discharges  petitioners  for  protec- 
tion, but  not  insolvent  debtors.    We  may  add,  that 
in  re  Christie  Mr.  Commissioner  Murphy  refused 
to  interfere  on  behalf  of  a  person  committed  by  a 
county  court  judge  in  respect  of  a  debt  from  which 
he  had  been  discharged  in  the  Insolvent  Court.  The 
commissioner  acted  upon  Abley  v.  Dale  (16  Jur.  427), 
where  the  Common  Fleas  decided  that  in  such  cases 
the  county  court  had  jurisdiction  under  s.  96  of  the 
9  &  10  Vic  c.  95,  and  might  commit  the  defendant 
as  upon  an  unsatisfied  judgment.      The  Court  of 
Queen's  Bench,  upon  an  application  to  discharge 
Mr.  Christie,  expressed  an  opinion  in  favour  of  the 
ruling  in  the  case  in  the  Common  Pleas. 

New  County  Court  Judge.— Mr.  J.  J.  Lons- 
dale, secretary  to  the  Criminal  Law  Commissions,  to 
the  county  court  judgeship  of  Leicestershire,  vacant 
by  the  death  of  Mr.  Hildyard. 

Private  Bills.— Lord  Redesdale  moved  the 
following  resolutions,  observing  that  they' were  the 
same  as  had  been  adopted  last  year:  "That  no 
private  bill  shall  be  read  a  second  time  after  Tues- 
day, the  10th  July  next.  That  no  bill  confirming 
any  provisional  order  of  the  Board  of  Health,  or 
authorising  any  enclosure  of  lands  under  special 
report  of  the  Enclosure  Commissioners  for  England 
and  Wales,  shall  be  read  a  second  time  after  Tuesday, 
the  17th  July  next.  That  when  a  bill  shall  have 
passed  this  house  wjth  amendments,  these  orders 
shall  not  apply  to  any  new  bill  sent  up  from  the 
House  of  Commons  which  the  chairman  of  com- 
mittees shall  report  to  the  house  is  substantially  the 
same  as  the  bill  so  amended." 
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No.  78.— Mortgagee's  infant  heir— Paying  off— Vesting 
order. 

A.,  mortgagee  of  property  belonging  to  B.,  died, 
haying  first  made  his  will,  but  which  contained  no 
devise  of  trust  estates,  leaving  C,  an  infant,  his  heir- 
at-law.  The  executors  of  A.'s  will  have  given  B. 
notice  to  pay  the  money  secured  by  the  mortgage, 
which  B.  is  quite  ready  to  do  upon  their  obtaining 
a  vesting  order  under  the  Trustees'  Act.  Upon 
whom  should  the  expense  of  obtaining  this  order 
fall?  J.  F.  C. 

No.  79. — Game  Laws — Joint  offence. 
A.  and  B.  were  convicted  in  £5  each,  under  the 
1  &  2  Will.  4,  e.  23,  for  being  in  pursuit  of  game 
with  a  dog,  not  being  authorised  so  to  do  for  want 
•of  a  game  certificate. 

Can  A.  and  B.  severally  be  convicted  under  the 
above  statute?  or,  is  it  &  joint  offence  t  The  mooter 
apprehends  it  is  a  joint  offence,  and  consequently 
one  penalty  would  only  attach  (Lock  on  Game  Laws, 
pp.  8,  9 ;  R.  v.  Bleasdale,  4  T.  R.  809 ;  Hardman 
y.  Whiteacre,  2  East,  573).  J.  R.  (Leek). 

No.  80. — Stolen  Notes — Restoration. 
A.  steals  a  number  of  foreign  bank  notes  from  B., 
and  goes  to  a  money-changer's,  where  he  gets  them 
cashed.  A.  is  arrested  and  brought  to  trial.  The  _ 
notes  are  of  course  produced  at  the  trial  for  the 
purpose  of  identification,  but  a  question  arises  to 
whom  they  should  be  returned — to  B.  or  to  the 
money-changer  ?    Who  has  the  best  title  to  them  ? 

Henry  Barker, 

No.  81.— Weekly  Tenancy— Notice  to  Quit. 
In  the  absence  of  evidence  of  a  contract  or  usage 
requiring  it,  is  a  notice  necessary  to  determine  a 
weekly. hiring  of  furnished  apartments?  (see  the 
doubt  expressed  in  Towne  v.  Campbell,  16  Law 
Journ.  N.  S.  C.  P.  128 ;  S.  C.  3  Com.  B.  Rep.  921). 
W.  England  Barker. 

No.  82. — Conveyance    without   exercising  power   of 

appointment 
Freehold  property  was  conveyed  to  A.  and  his  heirs, 
to  such  uses  as  he  should  by  deed  appoint,  and  in 
default  of  and  until  such  appointment,  to  the  use  of 
A.  for  his  life,  &c.  (being  the  ordinary  uses  to  bar 
dower  in  the  form  given  in  Hughes'  Precedents) 
with  remainder  to  A.  in  fee.  A.  afterwards,  without 
referring  to  his  power  of  appointment  by  deed, 
grants  releases  and  conveys  the  property  to  C.  in  fee. 
Does  this  deed  operate  as  a  valid  and  indefeasable 
conveyance  to  C.  of  the  whole  of  A.'s  interest?  if 
not,  what  is  its  operation  ?  F.  B.  H. 


No.  88.— Statutes  of  Limitations  and  of  Prescriptions. 

A.  has  been  in  possession  of  land  for  twenty-eight 
years;  the  2  &  3  Will.  4  limits  the  title  by  prescrip- 
tion to  forty  years ;  the  3  &  4  Will.  4  limits  actions 
of  ejectment  to  twenty  years.  It  would  seem  that 
the  3  &  4  Will.  4  repeals  the  2  &  3  Will.  4;  if  it 
does  not,  you  can  bring  an  action  after  twenty  years, 
or  else  the  title  does  not  seem  to  be  longer  than  for 
twenty  years,  that  is,  B.  loses  his  title  after  twenty 
years  because  you  cannot  bring  an  action  after  twenty 
years. 

What  is  the  strict  meaning  on  this  point?  A  claim 
may  be  defeated  in  any  other  way  by  which  the 
same  can  by  law  be  defeated.  Please  to  fully  explain 
this  rule.  A.  B. 

No.  84. — Distress  after  judgment  in  action. 

A.,  as  official  assignee  of  B.,  an  insolvent,  recovered 
a  judgment  against  C.  in  the  county  court  for  rent 
of  premises  belonging  to  the  insolvent.  Execution 
was  issued,  and  the  effects  of  C.  were  seized.  D. 
put  in  a  claim  to  the  property  seised,  whereupon 
the  high  bailiff  issued  an  interpleader  summons; 
but  before  the  hearing,  C.  paid  a  sum  of  money  to 
A.  in  part  payment  of  debt  and  costs,  and  promised 
to  pay  the  balance  in  a  few  weeks,  in  consideration 
of  which  the  interpleader  summons  was  withdrawn. 
Would  A.  be  justified  in  proceeding  by  distress 
against  C.  for  the  balance  unpaid,  or  does  the  judg- 
ment obtained  in  the  county  court  take  away  A.'s 
right  to  distrain?  It  'has  been  decided  in  Ewer  v. 
Clifton  (Lady)  Bull.  N.  P.  182,  that  a  judgment 
obtained  upon  a  bond  given  as  a  security  for  rent 
would  be  an  extinguishment  of  the  right  to  distrain, 

and  in v.  Mihill,  1  Ld.  Kenyon,  870,  that  the 

landlord's  right  to  distrain  revives  upon  an  execution 
being  waived.  Lex. 


Boyle  v.  Cardinal  Wiseman.— The  Court  of 
Exchequer  have  made  absolute  the  rule  for  a  new 
trial  in  the  above  case,  deciding  that  the  Chief  Baron 
was  wrong  in  refusing  to  allow  the  defendant  to  be 
examined,  and  in  rejecting  secondary  evidence  of  a 
letter  in  the  possession  of  a  person  out  of  the  juris- 
diction, and  which  the  plain  tiff  had  used  due  diligence 
to  obtain. 

Uncertificated  Bankrupt.  —  Commissioners 
Phillips  and  Muaphy  have  determined  that  no  bank- 
rupt shall  be  allowed  to  apply  to  the  Insolvent 
Court  until  he  has  obtained  his  certificate. 

Public  Prosecutor.— A  bill  for  the  appointment 
of  a  public  prosecutor  in  criminal  cases  has  been 
brought  into  the  Commons,  bnt  there  does  not  seem 
much  prospect  of  its  becoming  law  in  this  sesions. 
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RECITALS  IN  CONVEYANCING. 


It  is  always  a  point  of  difficulty  with  young  convey- 
ancers to  ascertain  what  matters  should  be  recited  in 
a  deed,  and  so  little  information  is  to  be  obtained  on 
this  head,  that  we  think  the  following  remarks 
thereon  from  a  lecture  delivered  by  the  late  Pro- 
fessor Park  will  be  acceptable  to  our  readers : — 

The  learned  Professor  commenced  by  defining 
recitals,  and  distinguishing  between  recitals  of  instru- 
ments and  of  facts.    He  then  proceeded  to  state  the 
principle  which  should  be  resorted  to  with  the  view 
of  determining  what  ought  to  be  recited.    The  prin- 
ciple, he  observed,  is,  u  to  recite  just  so  much  as  is 
necessary  to  show  the  situation  and  character  of  all 
the  adores  fabvks,  and  to  explain  the  action  which  is 
going  to  be  performed."  The  situation  and  characters 
of  parties  with  which  we  have  most  frequently  to  do, 
in  conveyancing,  are  those  which  relate  to  their 
rights  and  interests  in  property ;  and  the  prevailing 
habit,  continued  the  learned  Professor,  is,  instead  of 
stating,  directly,  the  circumstances  in  question,  as, 
for  instance,  that  A.  and  B.  are  trustees  for  sale 
under  a  settlement  of  such  a  date,  to  recite  so  much 
of  tne  instrument,  conferring  that  character,  as  will 
show  the  character  itself,  with  the  attendant  cir- 
cumstances.   There  are  some  few  cases,  however, 
in  which  the  result  only  is  stated.    After  premising 
some  general  observations,  the  learned  professor  pro- 
ceeded to  consider  the  occasions  on  which,  in  one 
case,  the  instrument— tilt  causative  process— is  itself 
stated,  and,  in  other  cases,  the  result  only.    "  When," 
he  observed,  "  the  last  conveyance  was,  for  instance, 
to  uses  to  bar  dower,  and  we  are  going  to  convey 
under  those  uses,  it  would  not  do  to  state  merely  the 
result,  and  say  that  '  the  lands  stand  limited  to  the 
usual  uses  to  prevent  dower,*  because  there  "are  many 
minute  variations  in  the  forms  of  uses  to  prevent 
dower,  as  used  by  different  practitioners,  particu- 
larly as  to  the  mode  of  executing  the  power,  and  no 
one  would  know  what  the  exact  uses  were.    But 
when  the  direct  result  of  a  former  deed  or  instru- 
ment is  one  or  more  very  simple  feet  or  facts,  which 
contain  within  themselves   aU  their   own   conse- 
quences, without  looking  further  into  the  language 
or  frame  of  that  instrument,  we  commonly  state  the 
result,  without  reciting  the  instrument.    Thus  we 
recite  or  state  that  the  vendor  is  seised  to  him  and 
his  heirs  in  fee  simple,  or  (if  the  ease  be  so),  to  him 
and  his  heirs  in  fee  simple,  subject  to  the  title  of 

dower  of  the  said his  wife,  and  so  forth." 

But  where,  continued  the  learned  professor,  the 
facts  have  taken  place,  subsequent  to  the  last  deed  or 
will,  which  have  altered  the  state  of  the  title, 
although  the  result  may  then  (that  is,  at  the  time  of 


preparing  the  draft),  be  merely'that  the  vendor  is 
seised  in  fee,  so  that  the  mere  recital  or  statement  of 
that  would  sufficiently  explain  or  sanction  the  draft, 
yet  it  is  proper  to  recite  the  former  deed  or  will,  in 
order  to  introduce  the  recitals  of  the  subsequent  facts, 
which  recitals,  observed  the  Professor,  are  essential 
to  the  future  abstract  of  title,  being  the  proper  means 
of  getting  those  facts  stated  upon  the  abstract.  This 
the  learned  Professor  thus  illustrated  :—u  If  the 
property  had  been  devised  to  one  for  life,  remainder 
to  another  in  fee,  and  the  tenant  for  life  be  dead, 
you  recite  the  will,  and  the  death  of  the  tenant  for 
life  on  such  a  day ;  because,  if  you  were  merely  to 
recite  that  the  vendor  was  seised  in  fee,  there  would 
be  nothing  hereafter  on  the  abstract  to  show  what 
was  become  of  the  estate  for  life."  There  are  very 
few  other  results  of  instruments  besides  that  of  a 
seisin  in  fee-  that  can  be  properly  stated  merely  by 
naked  averment.  This  is,  however,  sometimes  done, 
when  brevity  is  required,  with  regard  to  estates  for 
life,  estates  tail,  &c. ;  but  in.  such  cases,  as  a  par- 
ticular estate  must  have  been  created  by  some  instru- 
ment, it  is  the  almost  invariable  practice  to  refer  to 
the  instrument,  even  though  it  is  not  recited.  Thus 
you  recite  that  "  under  and  by  virtue  of  the  last  will 
and  testament  of  A.  B.,  bearing  date,  &c,  the  said 
W.  H.  is  tenant  for  his  own  life  of,  &c,  or  tenant  in 
tail  male,  &c."  Where,  however,  we  are  going  to 
act  materially  upon  the  particular  estate  thus  created, 
it  is  in  general,  said  the  learned  Professor,  the  more 
satisfactory  plan  to  recite  the  instrument  creating  it 
substantively,  setting  out  so  much  of  the  language 
as  is  necessary  to  enable  a  lawyer  to  form  his  own 
opinion  upon  the  effect  of  the  limitation,  instead  of 
calling  upon  him  to  take  another  man's  conclusion 
upon  trust. 

The  learned  Professor  then  observed  on  the  use  of 
the  words  "  o  or  about,"  to  the  effect  that  they  are 
material  only  when  the  operative  part  of  the  convey- 
ance is  made  to  depend  on  the  recital  He  then 
applied  the  same  remark  to  the  words  "  made  or  ex- 
pressed to  be  made  between,"  &c.  Having  adverted 
to  the  length  at  which  instruments  are  to  be  recited, 
stating  that  this  must  be  governed  entirely  by  the 
circumstances  of  the  case,  the  learned  Professor 
observed,  that  "  when  the  result  is  a  familiar  one, 
and  little  dependent  on  the  language  of  the  instrument, 
they  can  scarcely  be  recited  too  concisely ;  but  when 
the  instrument  is  unusual  in  its  character,  it  should 
be  recited  more  fully,  sufficiently  so  to  enable  a 
lawyer  reading  the  draft  to  embrace  the  exact  object 
and  operation  of  the  instrument;  and  when  a  special 
clause  or  proviso  is  to  be  acted  upon,  or  resorted  to, 
it  should  be  recited  almost  verbatim,  merely  turning 
present  and  first-future  tenses  into  past  and  second- 
future  tenses ;  and  the  words  uhere,"  "  now,"  and 
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"these  presents,"  into  "there,"  "then," and  "the 
now  reciting  indenture." 

The  learned  Professor  then  urged  the  necessity  of 
copying  literally  in  a  recital  of  a  will,  or  a  devise  in 
a  will  which  is  ambiguous,  or  difficult  to  construe. 
He  then  adverted  to  another  mode  of  reciting,  which 
requires  extreme  accuracy  and  clearness  of  head,  viz. 
that  which  condenses  into  a  mixed  statement  the 
results  both  of  written  instruments  and  intermediate 
facts,  by  which  the  results  of  six  or  seven  sheets  of 
recitals  are  compressed  into  a  few  sentences.  The 
learned  Professor  then  remarked,  that  when  brevity 
is  an  object,  this  may  be  accomplished  by  an  inverted 
order  of  recital.  As  for  instance,  when  the  property 
has  been  devised  to  one  for  life,  remainder  to  another 
in  fee,  and  the  tenant  for  life  is  dead  ;  instead  of 
reciting  the  will,  and  the  death  of  the  tenant  for  life, 
the  draftsman  may  recite  that  the  vendor  is  seised  in 
fee-simple  in  possession  under  the  will  of  A.  B.,  C. 
D.,  the  devisee  for  life  having  died  on  the,  &c. 

The  learned  Professor  having  pointed  out  and 
illustrated  the  inutility  of  reciting  anything  that  is 
-self-evident,  that  is,  any  result  which  is  the  direct 
and  obvious  consequence  of  the  facts  recited,  pro- 
ceeded to  observe,  that  when  the  result  is  not  obvious, 
and  the  connecting  facts,  which  form  part  of  the 
induction,  have  been  stated  some  time  ago,  it  is  often 
very  proper,  and  a  great  assistance  to  the  person 
reading  the  draft,  to  state  that  result,  in  order  to 
keep  up  the  chain  of  the  transactions  in  the  reader's 
mind.    u  It  is  frequently  proper,"  said  the  learned 
Professor,  u  to  recite  negative  facts, — negations  which 
are  necessary  to  the  validity  of  the  transaction,  and 
of  which  the  recital  at  a  future  period  furnishes  con- 
fidence to  the  mind  in  reference  to  the  title.    For 
instance,  if  there  be  a  power  to  two  jointly  to  appoint, 
and  in  default  of  such  appointment  a  like  power  to 
the  survivor,  and  the  power  is  now  to  be  exercised 
by  that  survivor,  it  is  proper  to  recite  that  no  appoint- 
ment was  made  under  the  joint  power.    Indeed,  in 
every  case  in  which  an  inquiry  would  be  likely  to  be 
made  as  to  a  fact  hereafter,  it  is  proper  to  state  the 
fact,  although  it  be  a  negative  one ;  because,  at  a 
future  time,  that  recital  will  have  credit  given  to  it, 
and  set  at  r&t  the  inquiry."    Having  adverted  to 
the  subject  of  associated  recitals,  the  learned  Pro- 
fessor then  insisted  on  the  importance  of  considering 
whether  the  deed  is  to  answer  a  transitory  purpose, 
or  one  of  a  permanent  nature,  and  whether  it  is  to 
pass  through  the  hands  of  many  collateral  parties, 
observing  that,  in  the  last  case,  it  is  wise  to  enable 
them  all  to  comprehend  fully  the  circumstances,  and 
to  judge  of  the  regularity  of  the  previous  stages ; 
but  if  the  deed  be  merely  for  parties  already  con- 
versant with  the  facts,  it  is  sufficient  to  make  it 
appear  on  the  deed  that  they  know  what  they  are  about. 


The  learned  Professor  then  pointed  out  the  im- 
portance of  putting  forth  the  evidence  both  of  intel- 
ligence and  discretion  on  the  face  of  the  transaction 
itself,  so  that  the  parties  may  be  led,  by  the  very 
structure  of  the  deed,  to  a  just  perception  of  what 
they  are  about.  u  And  this  of  itself,"  he  continued, 
"  is  one  of  the  reasons  for  the  practice  of  reciting, 
which  has  sometimes  been  attacked  by  half-witted 
persons  as  an  unnecessary  invention  of  lawyers  to 
increase  their  fees ;  for  if  there  were  no  recitals  in 
deeds,  we  should  not  only  have  to  spell  out  their 
objects  from  the  acts  performed,  and  to  collect  the 
preceding  facts  as  we  could,  but  we  should  be  alto- 
gether without  evidence  of  the  statements  or  repre- 
sentations under  which  the  execution  of  such  deeds 
was  procured,  and  we  never  should  know  what 
amount  of  suggestio  falsi,  or  suppressio  vert,  might 
not  have  been  exercised." 

The  Professor  then  adverted  to  the  order  in  which 
deeds  should  be  recited,  and  observed  that,  generally 
speaking,  the  chronological  order,  or  order  of  dale, 
should  be  pursued.  The  great  point  to  accomplish 
is,  so  to  arrange  the  deeds  that  the  intelligibleneas 
of  any  recital  shall  not  be  suspended  till  the  reader 
comes  to  a  future  recital ;  but  that  the  mind  may  be 
gradually  led  on  to  a  full  development  of  the  facts, 
and  that  without  being  entangled  with  deeds  not 
really  material  to  the  matter  in  hand. 


Searching  and  Handcuffing  Prisoners. — 
Very  recently  a  man  at  one  of  the  police  offices  in 
London  cut  his  throat  in  the  presence  of  the  magis- 
trate, who  blamed  the  officers  for  not  having  searched 
the  criminal,  whilst  at  the  Stafford  assizes  Lord 
Campbell,  C.  J.,  animadverted  severely  upon  .the 
practice  of  handcuffing  and  searching  prisoners  who 
have  not  been  charged  with  any  act  of  violence.  In 
the  cause  (Eggington  v.  The  Corporation  of  Lich- 
field) which  elicited  these  remarks,  the  plaintiff,  who 
had  been  town  clerk  to  the  corporation,  had  been 
summarily  convicted,  under  the  Municipal  Corpora- 
tion Act,  of  refusing  to  deliver  up  the  books,  &c. 
which  he  had  received  by  virtue  of  his  office,  and 
having  been  arrested  upon  a  warrant  founded  on 
such  conviction,  had  been  searched  and  handcuffed. 
The  action,  which  was  for  false  imprisonment,  was 
brought  not  only  against  the  Corporation  of  Lichfield, 
but  also  against  Mr.  Simpson,  their  town  clerk,  and 
Page,  a  police  constable.  On  the  subject  of  assessing 
the  damages,  Lord  Campbell,  C.  J.,  said  he  had 
heard  it  stated  that  the  jury  would  give  the  amount 
which  the  most  culpable  defendant  ought  to  pay,  but 
he  was  of  opinion  that  the  amount  should  be  that 
which  all  the  defendants  ought  to  pay,  because  each 
joint  tort  feasor,  being  made  co-defendant,  was  liable  to 
pay  the  whole ;  adding,  that  the  point  was  undecided. 
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{Continued  from  p.  325.) 

OBTAINING    ADJUDICATION. 

Presenting  petition  and  allotment,  frc. — Before  pro- 
ceeding any  further,  it  may  be  useful  to  recapitulate 
in  a  abort  manner  what  has  been  said  (ante,  pp.  321 
— 325)  as  to  the  presentment  and  allotment  of  a 
petition  for  adjudication.  We  are  now  speaking  of 
an  adjudication  on  the  petition  of  a  creditor  and  not 
of  an  adjudication  at  the  instance  and  on  the 
petition  of  the  bankrupt  himself.  The  creditor  (who 
must  be  one  to  a  certain  amount,  though  two  or  more 
may  join  in  petitioning,  and  then  the  debt  of  each 
may  be  less  than  is  required  in  the  case  of  a  single 
creditor,  see  ante,  p.  284)  presents  a  petition  for 
adjudication  (p.  322)  to  the  court  within  which  the 
trader  has  carried  on  business  or  resided  for  the 
previous  six  months  (ante,  p.  323)  except  upon 
special  order  by  the  senior  commissioner,  who  may 
also  direct,  as  hereafter  more  fully  stated,  in  what 
court  a  second  petition  against  one  or  more  members 
of  a  firm  is  to  be  presented  {sec.  98,  post).  The 
petition  is  to  be  in  the  form  specified  in  schedule  M 
to  the  act  (p.  822)  and  written  or  printed  on 
parchment,  without  alterations,  mterttneations,  and 
erasures,  without  leave  of  the  court,  and  except  so 
far  as  the  same  may  be  necessary  to  adapt  the 
printed  form  to  the  particular  case  (p.  322).  The 
petition  having  on  it  a  £10  stamp,  and  being 
Tended  by  affidavit  (ante,  pp.  322,  323)  is  filed,  in 
London,  with  the  chief  registrar,  and  in  the  country 
districts  with  the  registrar  of  the  court  (p.  323 ;  sec. 
94).  In  London  and  in  the  district  courts  where 
there  is  more  than  one  commissioner  (see  ante.  p.. 
137)the  registrar  of  the  day,  and  in  the  other 
district  courts  where  there  is  but  one  commissioner, 
the  registrar  of  the  court,  allots  by  ballot  the' 
petition  in  the  presence  of  a  commissioner  and  the 
solicitor  to  the  petition,  or  in  the  presence  of  the 
commissioner  or  registrar  alone,  in  the  absence  of 
the  other  (Rules  7  &  9 ;  ante,  p.  324). 

Affidavit  verifying  petition,  before  whom  to  be  sworn. 
— In  addition  to  the  eases  referred  to  ante,  pp.  113, 
114, 323,  as  to  the  affidavit  verifying  the  petition  being 
sworn  before  the  solicitor  to  the  proceedings  see  exp. 
Caldwell  (3  l>e  Gex  k  8m.  664)  where  it  was  held 
that  the  circumstance  of  the  affidavit  in  support  of 
a  petition  for  adjudication  being  sworn  before  a 
master  extraordinary  in  chancery,  who  was  the 
solicitor  of  the  petitioning  creditor,  was  not  a  sufficient 
ground  for  annulling  the  adjudication. 

Proofs  by  petitioning  creditor. — The  petition  for  ad- 
judication Having  been  allotted,  the  petitioning  cre- 
ditor has  to  prove  the  three  requisites  to  support  an 


adjudication  of  bankruptcy — viz.,  1,  a  sufficient  peti- 
tioning creditor's  debt ;  2,  that  the  party  against  whom 
the  petition  is  presented  is  a  trader  within  the  mean- 
ing of  the  bankruptcy  statutes ;  3,  that  he  has  com- 
mitted op  suffered  such  an  act  as  is  denominated  an 
act  of  bankruptcy.  The  petitioning  creditor  has  for 
three  days  after  the  filing  of  his  petition  a  priority 
over  other  creditors,  and  so  for  any  extended  time 
to  be  allowed  by  the  court,  but  after  such  period 
any  other  creditor  may,  as  afterwards  explained, 
proceed  to  obtain  an  adjudication.  But  neither  such 
creditor,  nor  the  petitioning  creditor,  can  ,  after 
fourteen  days  next  following  such  three  days,  or,  as 
it  seems,  such  extended  time  as  may  be  allowed  to 
the  petitioning  creditor  (sec.  96,  infra)  proceed  to 
obtain  an  adjudication,  unless  the  time  be  extended 
by  the  court  for  the  purpose,  but  a  new  petitition 
must  be  filed,  for  which,  at  the  instance  of  the  same 
petitioning  creditor,  leave  of  the  court  must  be 
obtained  (Rule  6,  ante,  p.  324). 

Applications  for  adjudication  in  London,  in  commis- 
sioner's private  room. — By  rule  18,  u  except  in  case 
of  emergency,  all  applications  for  adjudication  in 
London  shall  be  made  to  the  commissioner  of  the 
day  m  his  private  room  previous  to  the  public  sitting 
of  the  court." 

Sec.  96 — If  adjudication  not  obtained  within  three 
days,  or  enlarged  time,  after  petition,  any  other  creditor 
may  proceed  on  petition. — The  96th  section  to  which 
we  have  referred  as  limiting  the  time  not  only  of  the 
petitioning  creditor,  but  also  of  any  other  creditor 
to  obtain  an  adjudication,  is  as  follows :  "  That  if  the 
petitioning  creditor  in  any  petition  for  adjudication 
of  bankruptcy  shall  not  proceed  and  obtain  adjudi- 
cation within  three  days  after  his  petition  shall  have 
been  filed,  or  within  such  extended  time  as  sjiall  be 
allowed  by  the  court,  the  court  may  at  any  time 
within  fourteen  days  then  next  following,  upon  the 
application  of  any  other  creditor  to  the  amount 
required  to  constitute  a  petitioning  creditor,  proceed 
to  adjudicate  on  such  petition,  upon  the  proof  of  the 
debt  of  such  creditor,  and  of  the  other  requisites  to 
support  such  petition  (except  the  debt  of  the  petition- 
ing creditor) ;  but  if  neither  the  petitioner  nor  any 
other  creditor  shall  within  such  fourteen  days,  or 
within  such  extended  time  as  may  be  granted  by 
the  court  for  that  purpose,  apply  to  the  court  to 
adjudicate  upon  such  petition,  no  further  proceeding 
shall  be  taken  thereon." 

u  Proceed  and  obtain  adjudication  within  three  days," 
jr.— The  language  of  s.  4  of  the  6  &  6  Vic.  c.  122, 
was  "  if  the  fiat  shall  not  be  opened  by  the  petition- 
ing creditor  within  three  days  after  it  shall  have  been 
transmitted"  to  the  propejr  court,  the  court  might 
open  it,  on  the  application  of  any  other  creditor  to 
the  requisite  amount.    On  this  provision  it  was  held 
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that  the  expression  u  opening  the  fiat "  did  not  mean 
reading  the  fiat  in  court,  but  signified  the  adducing 
all  the'  proof  necessary  to  enable  the  commissioner 
to  adjudicate  the  party  a  bankrupt,  and  consequently 
that  the  court  of  bankruptcy  might,  under  that 
section,  admit  any  creditor  to  the  proper  amount  to 
prosecute  the  fiat,  after  an  unsuccessful  attempt  to 
prove  his  debt  had  been  made  by  the  original 
petitioning  creditor  (Kynaston  v.  Davis,  16  Mees. 
&  W.  706 ;  S.  C.  10  Jur.  620). 

Proofs  to  be  made  in  order  to  obtain  adjudication. — 
We  have  before  stated  that  to  obtain,  at  the  instance 
of  a  petitioning  creditor,  an  adjudication  of  bank- 
ruptcy, there  must  be  proof  of,  1st,  the  petitioning 
creditor's  debt;    2nd,  a  trading;    3rd,  an  act  of 
bankruptcy.    If  another  creditor  comes  in  on  the 
petitioning  creditor's  default  in  proceeding  within 
the  three  days,  or  an  enlarged  time,  then  the  first 
proof,  viz.,  6f  the  petitioning    creditor's  debt  is 
unnecessary,  but  in  lieu  thereof  the  proceeding 
creditor  must  establish  a  debt  of  his  own  to  the 
proper  amount  and  of  the  requisite  validity  (see 
Kynaston  v.  Davis,  10  Jur.  620 ,  15  Mees.  &  Wels. 
705).    This  is  so  provided  by  sec.  96  (set  out  before) 
and  sec.  101  of  the  Consolidation  Act,  1849,  which 
is  in  the  terms  following :  "  That  the  court,  under 
a  petition  filed  by  a  creditor,  shall,  upon  proof  of  the 
petitioning  creditor's  debt,  and  of  the  trading  and 
act  of  bankruptcy  of  the  person  against  whom  such 
petition  is  filed,  adjudge  such  person  bankrupt ;  or, 
if  in  case  of  the  failure  of  the  petitioning  creditor  to 
proceed  and  obtain  adjudication  within  three  days 
after  his  petition  shall  have  been  filed,  or  within  such 
extended  time  as  may  be  allowed  by  the  court,  another 
creditor  shall  apply  for  adjudication  upon  such  peti- 
tion, then  upon  such  application,  and  proof  of  such 
creditor's  debt,  and  of  the  trading  and  act  of  bank- 
ruptcy of  the  person  against  whom  such  petition  is 
filed,  the  court  shall  adjudge  such  trader  bankrupt; 
and  under  a  petition  filed  by  a  trader,  the  court, 
upon  the  application  of  such  trader,  and  upon  proof 
of  the  trading  and  of  the  filing  a  declaration  of  insol- 
vency, and  of  the  sufficiency  of  his  available  estate  to 
the  extent  required  by  this  act,  shall  adjudge  such 
trader  bankrupt." 

Proof  of  petitioning  creditor's  debt. — The  first  requi- 
site, then,  in  the  instance  of  a  petitioning  creditor,  is 
proof  of  his  debt.  For  the  affidavit  verifying  the 
petition  for  adjudication  is  not  of  itself  sufficient  to 
obtain  an  adjudication,  and,  indeed,  it  will  be  seen 
that  the  allegation  in  the  petition  which  this  affidavit 
verifies  is  very  general,  being  merely  that  the  trader 
is  indebted  to  the  petitioner  in  a  certain  sum,  with- 
out specifying  the  consideration  or  other  particulars 
of  the  debt.  It  is  to  get  at  these  further  particulars 
that  proof  is  required  before  the  making  of  the  adju- 


dication.   For,  as  will  presently  appear,  it  is  neces 
sary  that  the  deposition  (as  it  is  called)  of  the  peti- 
tioning creditor  should  state  the  nature  of  the  debt, 
its  amount,  how  it  arose,  and  the  consideration  for  it. 
If  the  creditor  hold  any  security  it. should  be  men- 
tioned in  the  deposition,  though  it  is  not  necessary 
that  the  creditor  should  offer  to  waive  it  at  this  time. 
But  when  he  comes  to  prove  his  debt  as  a  creditor, 
to  receive  a  dividend,  he  will  have  to  do  as  any  other 
creditor  would  be  bound  to  do.     By  an  order  of 
Lord  Loughborough,  dated  26th  Nov.  1798,  "no 
commission  of  bankrupt  shall  be  acted  upon  by  the 
commissioners  to  whom  the  same  shall  be  directed, 
nor  shall  the  party  be  declared  to  be  a  bankrupt 
under  and  by  virtue  of  the  same,  unless  the  commis- 
sioners do  have  before  them  the  creditor  or  creditors 
petitioning  for  such  commission  of  bankrupt,  and  do 
examine  into  the  nature  and  consideration  of  the 
debt  or  debts  due  to  them  ;"  and  the  commissioners, 
"  before  they  declare  the  party  to  be  a  bankrupt, 
shall  cause  to  be  entered  on  their  proceedings  a  de- 
position of  such  petitioning  creditor  or  creditors, 
stating  the  nature  and  amount  of  the  debt  or  debts 
due  to  such  creditor  or  creditors,,  and  how  and  for 
what  consideration  the  same  arose,  and  also  the  par- 
ticular time  or  times  the  same  accrued  due  "    But 
the  court  dispensed  with  tne  personal  attendance  of 
the  petitioning  creditor  where  he  resided  eighty  miles 
or  upwards  from  the  place  where  the  fiat  was  to  be 
opened  (In  re  Folton,  3  Dea.  and  C.  688 ;  In  re 
Freeman.  3  Mon.  and  A.  33 ;  Exp.  Marshall,  lb. 
133;  Exp.  Boss,  Mon.  and  B.  265 ;'l  Dea.  and  C. 
552),  but  not  for  a  less  distance  (In  the  matter  of 
Wood,  Mon.  609 ;  Exp.  Williamson,  1J  and  W.  240). 
By  rule  12  "of  Oct.  19, 1852,  uthe  personal  attend- 
ance of  the  petitioning  creditor  and  of  the  witness  or 
witnesses  to  prove  tne  trading  and  act  of  bankruptcy, 
upon  the  opening  of  the  petition  for  adjudication, 
may  be  dispensed  with,  on  special  cause  proved  to 
the  satisfaction  of  the  court  "~t.  e.,  of  the  commis- 
sioner. Where  the  petitioning  creditor  died  between 
the  time  of  striking  the  docket  and  the  opening  of 
the  commission,  his  executors,  upon  petition,  were 
allowed  to  make  the  necessary  deposition  of  the  debt 
(Exp.  Winwood,  1.  Glyn.  and  J.  252 ;  S.  C,  Exp. 
Tanner,  Mon.  and  M'A.  292,  n).    And  it  outfit  to 
appear  on  the  affidavit  of  the  petitioning  creditor 
that  the  debt  existed  at  the  date  of  the  act  of  bank- 
ruptcy;   as  where  the  debt    arises  upon  bills  of 
exchange  drawn  and  indorsed  by  the  bankrupt,  it 
ought  to  appear  in  the  deposition  that  they  were 
indorsed  over  to  the  petitioning  Creditor  prior  to  the 
act  Of  bankruptcy  (Key  v.  Cook,  2  M.  and  P.  720). 
Also,  by  Lord  Apsley's  order  (12  Feb.  1774)  the 
commissioners  are  desired  to  be  careful  in  examining 
into  the  reality  of  the  debts  of  petitioning  creditors. 
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They  arc  also  desired  to  inquire  if  the  bankrupt  was 
concerned  in  any  partnership  at  the  time  of  his 
bankruptcy ;  and  whether  he  had  ever  obtained  a 
certificate  under  any  former  commission,  or  been  dis- 
charged under  any  act  for  the  relief  of  insolvent 
debtors;  and  if  such  be  the  case,  the  commissioners 
were  to  certify  the  same  to  the  Lord  Chancellor. 

By  rule  11  of  19  Oct.,  1852,  it  is  directed  that 
"the  petitioning  creditor's  debt  shall  be  carefully 
investigated  previous  to  the  adjudication,  and  all 
securities  held  by  him  shall  at  the  same  time  be 
exhibited  to  the  commissioner,  together  with  a 
debtor  and  creditor  account  between  the  petitioning 
creditor  and  the  intended  bankrupt,  which  shall  be 
filed  with  the  proceedings,  unless  otherwise  directed 
by  the  court." 

Deposition  of  the  Petitioning  Creditor  as  to  his  Debt. 

Court  of  Bankruptcy,  Bastnghall-strect,  London  (or 
at  in  the  county  of  )  on  the  day  of 

one  thousand  eight  hundred  and  fifty 

In  the  matter  of  of  against  whom  a 

petition  for  adjudication  of  bankruptcy,  bearing  date 
the  day  of  185         wot  duly  filed. 

Before  Mr.  Commissioner 

of  street,  in  the  city  of 

London,  merchant,  being  sworn  and  examined  at 
the  time  and  place  above  mentioned,  upon  his  oath 
saith,  (hat  the  said  was,  on  or  about 

the  day  of  [the  date  of  the  act  of  bank- 

ruptcy] and  stSU  is  justly  and  truly  indebted  unto  this 
deponent  [and  his  partner]  in  the  sum  of  one 

hundred  pounds  [for  goods  sold  and  delivered  by  this 
examinant  and  his  said  partner]  to  the  said 
between  the  year  one  thousand  eight  hundred,  and 
and  the  day  of  in  the  year  one  thousand 

eight  hundred  and  [stating  some  time  before  the 

date  of  the  act  of  bankruptcy]  and  this  deponent 
further  saith,  that  he,  this  deponent  (and  the  said 
his  partner,  or  either  of  them,  have  or)  has  not  received 
any  security  or  satisfaction  whatsoever  for  the  said  sum 
of  one  hundred  pounds,  or  any  part  thereof  [and  if  the 
creditor  holds  a  bill  of  exchange-  for  his  debt,  then 
add]  save  and  except  a  bill  of  exchange;  bearing  date 
As  day  of  one  thousand  eight  hundred  and 


and 


,  and  drawn  by  one 


upon  and  accepted  by  one  ,  payable 

months  after  date  to  the  order  of  the  aforesaid  , 

and  by  him  indorsed  over  to  the  said  ,  and  by 

him,  to  this  deponent,  and  which  said  bill  of  exchange 
still  remains  wholly  due  and  unpaid. 
(Signed) 

Quaker  petitioning  creditor.  —  If  the  petitioning 
creditor  be  a  Quaker,  the  deposition  may  run  thus : 
"  one  of  the  people  called  Quakers  being  affirmed 


and  examined  at  the  time  and  place  above  mentioned, 
upon  his  solemn  affirmation  saith,  &c.'* 

Variations  in  deposition  as  to  debt — Of  course  the 
deposition  will  vary  according  to  the  nature  of  the 
debt  owing  to  the  petitioning  creditor. 

Proof  of  the  trading. — The  next  thing  is  to  prove 
the  trading  of  the  party  petitioned  against.  This 
must  be  done  by  some  person  who  can  swear  to  the 
fact  from  his  own  knowledge.  And  he  must  attend 
before  the  commissioner  for  that  purpose,  unless, 
under  very  particular  circumstances,  the  commis- 
sioner should  dispense  with  his  personal  attendance, 
and  allow  a  proof  by  affidavit  of  the  trading.  The 
12th  rule,  mentioned  before,  authorises  the  commis- 
sioner to  dispense  with  the  attendance  of  the  witness 
or  witnesses  to  prove  the  trading,  "  on  special  cause 
proved  to  the  satisfaction  of  the  court"—*',  e.,  the 
commissioner. 

Summoning  witnesses. — If  the  witnesses  to  prove 
the  trading  or  act  of  bankruptcy  will  not  voluntarily 
attend  and  produce  any  requisite  documents,  a  sum- 
mons may  be  issued  to  compel  their  attendance. 
This  is  so  provided  by  sec.  100  of  the  Consolidation 
Act,  1849,  which  enacts  that  the  court,  before  adjudi- 
cation, may  summon  before  it  any  person  whom  such 
court  shall  believe  capable  of  giving  any  information 
concerning  the  trading  of  or  any  act  of  bankruptcy 
committed  by  the  person  against  whom  any  petition 
for  adjudication  of  bankruptcy  has  been  filed,  and 
may -require  any  person  so  summoned  to  produce 
any  books,  papers,  deeds,  and  writings,  and  other 
documents  in  his  custody,  possession,  or  power, 
which  may  appear  to  the  court  to  be  necessary  to 
establish  such  trading  or  act  of  bankruptcy ;  and  it 
shall  be  lawful  for  the  court  to  examine,  any  such 
person  on  oath,  by  word  of  mouth,  or  interrogatories 
in  writing,  concerning  such  trading  and  act  of  bank- 
ruptcy. The  summons  must  be  in  writing  under  the 
hand  of  one  of  the  commissioners,  or  under  the  hand 
of  one  of  the  registrars,  and  under  the  seal  of  the 
court  (sec.  24).  If  the  summons  cannot  be  personally 
served  by  reason  of  the  party's  keeping  out  of  the 
way  to  avoid  service,  probably  the  provisions  of  sec.. 
121  would  oe  held  to  apply,  whereby  the  delivery  of 
a  copy  of  the  summons  to  the  wife,  servant,  or  adult 
inmate  is  to  be  deemed  equivalent  to  personal 
service.  The  witness  is  entitled  to  have  his  expenses 
tendered  to  him  as  upon  a  subpoena  at  common  law 
(sec.  250). 

Depositions  of  witnesses.— The  deposition  as  to  the 
trading  will,  of  course,  vary  according  to  the  trade 
or  business  caried  on  by  the  party  against  whom  the 
petition  is  presented,  and  all  we  can  do  is  to  give  a 
general  form,  with  variations  in  certain  cases,  which 
the  practitioner  must  apply  for  himself,  bearing  in 
mind  that  the  description  given  of  the  party  as  a 
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trader  must  be  such  as  to  bring  him  within  the  words 
and  meaning  of  the  bankruptcy  statutes. 

Deposition  as  to  the  Trading. 

of  street,  in  the  city  of  London, 

butcher,  being  sworn  and  examined,  at  the  time  and 
place  above-mentioned,  upon  his  oath  saith,  that  he  hath 
known  the  said  for  the  space  of 

years  now  last  past,  during  which  time  the  said 
did  use  and  exercise  [the  trade   and  business  of  a 
builder,  and  sought]  and  endeavoured  to  get  his  liveli- 
hood thereby,  as  others  of  the  same  trade  and  business 
usually  do. 

(Signed) 

The  above  form  of  deposition  must  be  altered 
according  to  the  nature  of  the  trading ;  the  following 
forms  (to  be  inserted  instead  of  the  words  between 
brackets)  are  suitable  for  trades  of  most  usual 
occurrence : — 

Banker. — The  trade  and  business  of  a  banker ;  and 
as  such  was  intrusted  with  the  money,  goods,  and 
effects  belonging  to  other  persons,  and  merchandised 
therewith,  and  sought,  &c. 

Buying  and  letting  for  hire  on  his  own  account,  or  as 
agent  or  factor.  —  During  which  time  the  said 
did  carry  on  business  and  trade,  and  seek 
his  living  by  buying  and  letting  for  hire  goods  and 
commodities  [here  they  may  be  specified]  on  his  own 
account  [or  as  agent  or  factor  for  others,  as  the  case 
may  be],  and  from  the  profits  to  be  had  and  obtained 
thereby,  as  others,  &c. 

Scrivener. — The  trade  or  profession  of  a  scrivener, 
receiving  other  men's  monies  and  estates  into  his 
trust  and  custody,  and  making  merchandise  thereof, 
and  sought  and  endeavoured  to  get  his  livelihood 
thereby  in  the  same  manner  as  others  of  that  pro- 
fession are  used  to  do. 

Stockbroker. — The  trade  and  business  of  a  broker, 
in  buying  and  selling  stock  by  commission,  "and  pro- 
curing insurances  on  ships  and  cargoes  for  lucre  and 
gain,  and  sought,  &c. 

Factor. — The  trade  of  a  factor,  by  buying  and 
selling  goods  and  commodities,  as  agent  or  factor  for 
others,  and  sought,  &c.  (see  Hernamann  v.  Barber, 
14  C.  B.  583 ;  18  Jur.  790). 

Warehouseman.— The  trade  or  business  of  a  ware- 
houseman, by  receiving  in  his  warehouse  divers 
goods,  wares,  and  merchandises,  for  the  keeping, 
sale,  and  safe  custody  thereof,  and  sought,  &c. 

Wharfinger. — The  trade  or  business  of  a  wharf- 
inger, by  receiving  and  keeping  divers  goods,  wares, 
and  merchandises,  in  and  upon  a  certain  wharf,  and 
in  certain  buildings  of  his,  for  the  purpose  of  landing 
and  shipping  the  same,  and  sought,  &c. 

Merchants.— The  trade  of  a  merchant,  and  did 
trade  from  this  kingdom  of  England  to  Ireland,  and 


divers  other  places  beyond  the  seas,  by  exporting  and 
importing  divers  kinds  of  goods  and  merchandises, 
and  sought,  &c. 

Packer. — The  trade  and  business  of  a  packer,  by 
receiving  into  his  possession  divers  goods,  wares,  and 
merchandises,  and  packing  and  preparing  the  same 
for  exportation  and  other  purposes,  and  sought,  &c. 

Pawnbroker. — The  trade  and  business  of  a  pawn- 
broker, and  as  such  received  goods  and  effects  by 
way  of  pawn  or  pledge,  and  lent  monies  thereon,  and 
sought,  &c. 

Underwriter.— The  trade  or  business  of  under- 
writer, by  insuring  ships  or  their  freight,  or  other 
matters,  against  the  perils  of  the  sea,  and  sought,  &c. 

Hosier. — The  trade  or  business  of  a  hosier,  by 
buying  and  selling  stockings,  gloves,  and  other  goods 
and  commodities,  and  sought,  &c. 

Salesman. — The  trade  or  business  of  a  cattle  and 
sheep  salesman,  by  receiving  for  sale  from  the 
owners  thereof  divers  cattle  and  sheep,  and  selling 
them  for  a  certain  commission  on  the  price  obtained 
from  such  sale,  and  also  by  providing  of  hay,  fodder, 
and  food  for  them,  before  they  could  be  sold,  and 
whilst  they  remained  in  his  care  and  possession,  and 
sought,  &c. 

Shoemaker. — The  trade  or  business  of  a  shoemaker, 
by  buying  leather  and  other  goods  and  commodities, 
and  working  and  converting  the  same  into  shoes 
and  boots,  and  selling  the  same  so  worked  and  con- 
verted, and  sought,  &c. 

Tailor. — The  trade  or  business  of  a  tailor,  in 
buying  cloth,  silk,  linen,  buckram,  and  other  ma- 
terials, and  making  them  up  into  clothes,  and  selling 
the  same  when  so  made  up,  and  sought,  &c 

Hotel-keeper. — Exercised  and  carried  on  the  trade 
and  business  of  a  hotel-keeper,  and  by  the  keeping 
of  a  certain  house  for  the  entertainment  and  accommo- 
dation of  visitors  and  residents  therein,  and  obtain- 
ing money  as  well  thereby  as  by  the  sale  of  certain 
articles  of  meat  and  drink  to  such  persons  re- 
spectively, and  sought,  &c. 

Victualler.— The  trade  and  business  of  a  victualler, 
by  keeping  a  certain  house,  for  the  providing  of 
meat,  drink,  and  entertainment  for  persons  requiring 
the  same,  and  selling  such  articles  of  meat  and 
drink  for  profit,  and  sought,  &c. 

Livery  stable  keeper.— -The  trade  or  business  of  a 
livery  stable  keeper,  by  buying  horses  and  carriages, 
and  other  goods  and  commodities,  and  letting  the 
same  out  for  hire,  and  sought,  &c 

Hackneyman. — Exercised  and  carried  on  the  trade 
and  business  of  a  hackneyman,  by  buying  horses 
and  carriages,  and  letting  the  same  to  hire,  and 
sought,  &c 

Consignee.— The  trade  of  merchandise  by  way  o 
consignment  of  divers  goods,  wares,  and  merchandise, 
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and  receiving  the  same  into  his  custody  and  posses- 
sion for  the  purpose  of  sale,  and  sought,  &c.  (see 
Hernamannr.  Earber,  u  C.  B.  683  ;  18  Jur.  790). 

Dealer  and  chapman. — The  trade  or  business  of 
dealer  and  chapman,  by  buying  and  selling  divers 
goods,  wares,  and  merchandises,  to  wit  [here  state 
the  particular  lands  of  goods],  and  sought,  &c. 

Note.— The  words*  "dealer  and  chapman  "are 
not  in  any  act  of  parliament,  but  are  ordinarily 
inserted  in  all  bankruptcy  documents  for  adjudica- 
tion ;  and  under  this  description  of  trading,  if  the 
particular  trading  described  in  the  documents  cannot 
be  proved,  evidence  of  any  other  trading  is  admiss- 
ible (Bernasconi  v.  Farebrother,  10  Barn,  and 
Cres.  649). 


STATUTE  OF  LIMITATIONS— MORTGAGEE. 


3  fr  4  WUL  4,  c.  27,  *.  28. 
We  have  to  draw  attention  to  the  decision  in  Stans- 
field  v.  Hobson  (16  Beav.  236  ;  on  appeal,  3  De  Gez, 
Macn.  and  Gord.  620)  as  to  the  construction  to  be 
put  upon  sec.  28  of  the  3  &  4  Will.  4,  c.  27,  where  a 
mortgagee  who  has  entered  into  possession  remains 
in  such  possession  for  upwards  of  twenty  years  with- 
out acknowledging  the  title  of  the  mortgagor.  The 
section  enacts  u  that  'when  a  mortgagee  shall  have 
obtained  the  possession  or  receipt,  of  any  rent  com- 
prised in  his  mortgage,  the  mortgagor,  or  any  person 
claiming  through  him,  shall  not  bring  a  suit  to 
redeem  the  mortgage  but  within  twenty  years  next 
after  the  time  at  which  the  mortgagee  obtained  such 
possession  or  receipt,  unless  in  the  meantime  an 
acknowledgment  of  the  title  of  the  mortgagor,  or  of 
his  right  of  redemption,  shall  have  been  given  to  the 
mortgagor,  or  some  person  claiming. his  estate,  or  to 
the  agent  of  such  mortgagor  or  person,  in  writing, 
signed  by  the  mortgagee  or  the  person  claiming 
through  him ;  and  in  such  case  no  such  suit  shall  be 
brought,  but  within  twenty  years  next  after  the  time 
at  which  such  acknowledgment,  or  the  last  of  such 
acknowledgments,  if  more  than  one,  was  given." 

By  sec.  34  of  the  same  statute,  at  the  determina- 
tion of  the  period  "limited  by  this  act "  to  any  person 
for  making  an  entry,  &c,  the  right  and  title  of  such 
person  to  the  land,  &c,  for  the  recovery  of  which  such 
entry,  &c,  might  have  been  made  within  such  period 
"  shall  be  extinguished."  As  stated  by  Lord  St. 
Leonards  in  some  Irish  cases,  the  statute,  in  point  of 
fact,  gives  the  estate,  to  recover  which  the  remedy  is 
barred ;  for  it  bars  the  remedy  and  binds  the  estate 
(see  Incorporated  Society  v.  Richards,  1  Dm.  and 
Warr.  258 ;  •  1  Con.  and  L.  84 ;  Scott  v.  Nixon,  3 
Dm.  and  Warr.  338 ;  2  Con.  and  L.  185).  And  this 
has  been  re-echoed  by  the  judges  in  our  own  courts 
(see  Courtenay  v.  Williams,  3  Hare,  539 ;  Princ. 
Com.  Law,  289). 


It  is  impossible  to  reconcile  the  decision  in  Stansfield 
v.  Hobson  with  the  above  judicial  exposition  of  the 
object  and  effect  of  the  Statutes  of  Limitation.  The 
suit  in  that  case  was  one  for  redemption  under  the 
following  circumstances: — A  leasehold  estate  was 
assigned  to  the  defendant  by  way  of  mortgage.  In 
1826,  the  interest  being  in  arrear,  the  defendant 
entered  into  possession,  and  continued  in  possession 
down  to  1852,  when  the  claim  was  filed.  In  1850, 
in  reply  to  an  application  from  the  plaintiff's  solicitor, 
he  wrote  a  letter,  in  which  he  said,  "  I  do  not  see 
the  use  of  a  meeting,  either  here  or  at  Manchester, 
unless  some  party  is  ready  with  the  money  to  pay  me 
off.".  This  letter,  the  plaintiff  contended,  brought 
the  case  within  the  exception  in  the  28th  section  of 
the  3  &  4  Will.  4,  c.  27.  The  Master  of  the  Rolls 
so  determined,  and  the  Lords  Justices,  on  appeal, 
affirmed  the  decision. 

There  were  two  questions — one,  whether  the  letter 
was  a  sufficient  acknowledgment  in  point  of  form, 
which  it  is  unnecessary  to  notice  further ;  the  other, 
whether  the  acknowledgment,  if  good  in  form,  was 
not  too  late. 

In  the  Court  of  Appeal  the  chief,  and  in  the  court 
below  the  only,  contention  appears  to  have  been 
on  the  point  of  form  ;  no  notice  of  the  other  point  is 
taken  in  the  argument  or  judgment  at  the  Rolls,  or 
in  the  judgment  in  the  court  above. 

On  the  appeal,  it  was  contended  for  the  defendant, 
that  the  acknowledgment  ought  to  have  been  given 
within  twenty  years  after  the  mortgagee  obtained 
possession ;  that  no  other  effect  could  be  given  to  the 
expression  u  in  the  meantime11  in  the  28th  section  of 
the  statute.  The  Lords  Justices  expressed  no 
opinion  on  the  point;  but  as  judgment  was  for  the 
plaintiff,  they  must  have  thought  "  meantime"  com- 
prised any  interval  between  the  taking  possession  and 
the  commencement  of  the  suit,  if  an  acknowledgment 
be  given,  and  the  suit  commenced  within  twenty  years 
after  such  acknowledgment;  so  that  although  a 
mortgagee  maybe  in  adverse  possession  for  twenty 
or  thirty  years,  or  upwards,  no  matter  how  long,  yet, 
if  he  acknowledges  the  mortgagor's  title,  the  latter 
has  a  further  period  of  twenty  years  to  make  his 
claim. 

The  principle  upon  which  all  the  enactments  of 
the  statute  is  grounded  is,  that  an  adverse  possession 
for  twenty  years  ought  to  confer  an  indefeasible  title ; 
and  therefore  one  would  have  expected  to  find  the 
Courts  astute  to  construe  the  act  so  as  to  carry  out 
that  principle,  wherever  the  language  permitted  such 
a  construction.  Was  it  prevented  here  ?  Certainly 
not.  What  is  the  language  of  the  statute?  No 
suit  for  redemption  is  to  be  brought  u  but  within 
twenty  years  next  after  the  time  at  which  the  mort- 
gagee obtained  possession,  unless  in  Hie  meantime  an 
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acknowledment  of  the  title  of  the  mortgagor,  or  of 
his  right  of  redemption,  shall  have  been  given ;"  and 
in  snch  case  ♦*  no  such  suit  shall  be  brought  bnt  within 
twenty  years  next  after  the  time  at  which  snch 
acknowledgment,  or  the  last  of  such  acknowledg- 
ments, was  made ;"  the  obvious  meaning  of  which  is, 
that  the  suit  must  be  brought  within  twenty  years, 
reckoning  forward  from  the  taking  possession  where 
there  is  no  acknowledgment,  and  from  the  giving  the 
acknowledgment  •  where  there  is.  If,  where  there  is 
an  acknowledgment,  the  suit  is  to  be  commenced 
within  twenty  years  from  the  giving  the  acknow- . 
ledgment,  pari  rationc  the  Legislature  must  have 
intended  that  the  suit  should  be  commenced  within 
twenty  years  from  the  tame  of  taking  possession 
where  there  is  no  intermediate  acknowledgment. 
As  stated  by  a  writer  in  the  Jurist,  it  was  intended 
to  fix  some  limit  to  the  time  for  redeeming ;  but  if 
M  meantime  "  means  twenty  years,  reckoning  from  the 
giving  the  acknowledgment,  without  regard  to  the 
time  of  taking  possession,  the  mortgage  title  will  be 
kept  ahve  for  an  indefinite  time,  since  it  is  impossible 
to  predicate  when  the  last  acknowledgment  may  not 
be  given.  According  to  the  decision  in  Stansfield  v. 
Hobson,  the  commencement  of  the  suit  is  the  point 
to  reckon  from,  and  we  are  to  reckon  backward ;  and 
if  within  twenty  years  so  reckoned  we  find  the  entering 
into  possession,  or  an  acknowledgment,  then  the  suit 
is  in  time.  The  decision  converts  "  extinguished  " 
in  sec  84,  of  the  statute  into  "  dormant :"  it  treats 
the  right  to  redeem  as  being  in  roll  vigour  just  twenty 
years,  and  then  falling  into  a  dormant  state,  ready 
to  start  into  life  again  for  another  twenty  years  when- 
ever its  existence  is  acknowledged.  How  long  that 
dormant  state  may  continue  is  left  uncertain.  Does 
it  depend  on  the  continued  ownership  of  the  mort- 
gagee? Is  it  affected  by  his  dealings  with  the  pro- 
perty? Does  it  terminate  with  his  life?  At  the  end 
of  the  twenty  years1  possession,  is  the  estate  of  the 
mortgagee  in  equity  real  or  personal  ?  As,  according 
to  Stansfield  v.  Hobson,  the  mortgagee  may  at  any 
time  during  his  life  acknowledge  with  effect  his  mort- 
gage title,  it  would  seem  to  follow,  that  to  the  time  of 
his  death  he  has  nothing  more,  and  that  his  interest 
should  pass  to  his  personal  representative.  That, 
however,  it  would  be  difficult  to  reconcile  with  well- 
known  rules  of  equity.  If  a  judgment  be  entered  up 
against  the  mortgagee,  what  lien  has  the  creditor 
after  the  twenty  years?  May  it  be  defeated  by  the 
debtor's  acknowledging  the  title  of  the  mortgagor  ? 
If  the  mortgagee  makes  a  lease,  to  what  extent  will 
it  be  valid  ?  And  if  he  sells  and  conveys  as  absolute 
owner,  will  the  acknowledgment  of  his  grantee  have 
the  same  effect  as  his  own?  Other  cases  might  be 
suggested,  but  the  above  are  sufficient  to  show  the 
confusion  this  decision,  if  acted  on,  will  create. 
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At  a  time  when  the  subject  of  curtailing  die  toIu- 
minous  productions  of  conveyancers  was  being  dis- 
cussed, Lord  St.  Leonards  (then  Sir  Edward  Sngdea) 
is  well  known  to  have  expressed  his  opinion  that 
"the  attempt  to  shorten  conveyances  by  legislative 
enactment  is  hopeless;  it  must  be  left  to  the  good 
sense  and  honour  of  the  conveyancer."  And  so  it 
may,  with  equal  propriety,  be  said  of  the  retorm  of 
a  great  deal  that  relates  to  the  large  mass  of  trasmess 
which  comes  into  the  conveyancer's  chambers. 

The  other  week  the  writer  called  the  attention  of 
the  profession  (through  the  medium  of  another 
legal  journal)  to  the  subject  of  the  present  anomalous 
state  of  the  stamp  laws,  and  urged  how  peculiarly 
they  were  fitted  to  be  reduced  to  some  scale,  byway 
of  codification ;  allow  me,  very  briefly,  to  ask  for 
some  little  consideration  of  a  subject  nearly  akin  to 
it — namely,  the  manner  in  which  conditions  for  sale 
are  prepared,  but  the  evfl  and  inconvenience  of  which 
lies  not  (as  in  the  other  case)  at  the  imperial  door  of 
the  Legislature,  but  has  its  origin  with  the  profes- 
sion itself,  and  more  particularly  with  those  members 
of  it  who  practice  as  solicitors  in  the  country,  and  to 
whom  is  intrusted  the  transfer  of  a  vast  amount  of 
landed  property. 

It  is,  no  doubt,  frequently  an  onerous  and  a  dif- 
ficult duty  to  prepare,  previously  to  a  sale  by  auction, 
apt  and  proper  conditions,  under  and  eulgcet  to 
which  a  property  is  offered  for  sale.  It  first  requires 
a  considerable  amount  of  industry  and  ability  to 
masters  long  and  complex  title  sufficiently  well  to 
enable  the  solicitor  to  frame  his  conditions  so  as  to 
meet,  and  effectually  provide  for,  and  guard  against, 
the  many  questions  and  objections  that  are  often 
raised  on  behalf  of  the  purchaser;  and  assuredly  ft 
is  his  duty  to  employ  sufficient  "  bolts  and  bars"  to 
provide  for  the  peaceful  security  of  his  client,  and  to 
prevent  his  being  run  into  needless  expense;  but 
like  all  other  good  things,  this  practice  may  be  over- 
done—the  bohs  and  bars  may  be  too  cumbersome 
and  too  numerous,  and  the  doctrine  of  moderation 
may  be  prudently  applied.  There  can  be  no  doubt 
that  this  right— or  privilege,  if  it  may  be  so  termed 
— is  very  much  and  frequently  abused  by  easting  too 
heavy  a  burden  upon  the  shoulders  of  purchasers. 
A  few  instances  which  have  recently  come  before  the 
writer  will  illustrate  this  position: — 

The  conditions,  subject  to  which  a  considerable 
landed  estate  was  offered  for  sale,  provided  that  the 
production  and  inspection  of  all  deeds,  &c,  which  were 
not  in  the  possession  of  the  owner,  the  expense  of  all 
journies,  &c,  the  making  of  all  certified  attested 
office  or  any  other  copies  of  any  deeds,  &c,  the 
searching  for,  procuring,  and  making  of  all  certifi- 
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eates,  declarations,  and  all  other  evidence  of  title, 
and  of  all  declarations  or  evidence  as  to  identity  or 
enjoyment  of  property,  whether  required  for  the 
verification  of  the  abstract  or  otherwise,  should  be  at 
the  expense  of  the  purchaser.  Here,  then,  not  only 
was  the  purchaser,  bound  to  prove,  in  every  respect, 
the  vendor's  title,  to  travel  to  different  parts  of  the 
country,  more  than  100  miles  from  each  other 
(which,  however,  is  the  usual  practice),  to  compare 
the  abstract  with  the  deeds,  but,  upon  completion,  he 
had  to  pay  the  fees  and  charges  of  the  vendor  for 
attending  upon  the  purchaser's  solicitor,  and  pro- 
ducing and  readmg  the  deed^  to  him.  The  lots  were 
numerous,  so  that  each  purchaser  was  put  to  con- 
siderable expense. 

It  was  also  provided  that  the  deeds  which  related 
to  the  property  sold,  and  to  any  other  property  of 
the  vendor,  would  not  be  delivered  to  any  pur- 
chaser, so  that  though  the  estate  sold  was  of  con- 
siderable value,  the  deeds  were  retained  by  the 
vendor,  and  would  be  so  retained  whilst  he  was 
owner  of  one  rood  of  land,  and  which  he  could  sell  to 
a  strolling  player  or  an  itinerant  tinker,  whose 
u  documentary  evidence  of  title,"  according  to  the 
value  of  sheepskins,  would  be  worth  more  than  his 
little  u  inheritance."  Think  of  the  purchaser  of  this 
estate  going  to  this  small  "  landed  proprietor,"  his 
heirs  or  assigns,  for  the  inspection  of  an  old  family 
settlement,  under  the  limitations  of  which  the  vendor 
derived  his  title ! 

In  another  case  the  vendor  stipulated  that  the 
purchaser  should  accept  the  same  title  as  was  taken 
by  him,  and  should  not  be  entitled  to  call  for  the 
establishment  or  proof  of  any  statement,  recital,  &c, 
but  that  the  title  should  be  considered  as  well  de- 
duced to  and  vested  in  the  said  vendor  his  heirs  and 
assigns,  and  if  any  earlier  title  was  required  it  should 
be  for  reference  only,  and  should  not  be  open  to  any 
question  of  law  or  fact,  nor  should  any  inquiry  what- 
ever be  made  as  to  such  earlier  title.  Now,  the 
vendor  claimed  under  a  conveyance,  not  many  years 
old,  from  the  sons  and  daughters,  who  were  devisees 
in  trust — as  tenants  in  common — under  a  will ;  the 
sale  having  been  made  to  him,  and  the  conveyance 
executed  before  the  youngest  son  came  of  age.  This 
son  served  abroad  as  a  soldier,  and  the  Russian  bullets 
having  missed  him,  he  fortunately  came  back,  ex- 
ecuted the  deed  after  he  became  of  full  age,  and 
received  his  quota  of  the  purchase-money.  Thus 
far  it  was  satisfactory,  but  upon  looking  at  the 
end  of  the  deed,  and  at  the  receipts  endorsed,  it 
was  discovered  that  one  of  the  daughters  had  neither 
executed  it  or  received  her  share  of  the  money,  and 
in  the  interim  she  had  married,  and  her  interest  was 
bound  by  an  ante-nuptial  settlement.    A  nice  unex- 


ceptionable title,  as  to  which  no  inquiry  was  to  be 
madet  but  to  be  taken  for  better  or  worse! 

In  another,  ease  there  were  three 
mortgage  terms  duly  created  in  a  copyhold  < 
(to  whkh  Lord  Brougham's  Terms  Act  would  -not 
apply),  and  no  re-assignments,  receipts,  or  ether  as- 
surances showing  that  the  debts  had  been  paid  or 
the  terms  dealt  with,  were  produced;  but  under  a 
general  clause  in  the  conditions,  now  very  much  m 
use,  the  whole  expense  (which  bore  a  ridiculously 
large  proportion  to  the  entire  purchase-money)  was 
thrown  upon  the  purchaser.  It  may  be  said  that 
this  general  clause  was  sufficient  to  have  made  a 
-vigilant  purchaser  inquire  into  the  facts ;  but  from 
the  highly  respectable  office  in  which  the  conditiens 
were  drawn  it  did  not  seem  very  probable  that,  wish 
an  entire  knowledge  of  such  a  orannstancet  the 
solicitors  would  neglect  to  refer  to  the  subject  more 
specifically.  A  vendor's  solicitor  has  the  great  ad- 
vantage over  a  purchaser's  solicitor  of  having 
thoroughly  mastered  the  title,  and  of  providing  (with 
a  full  knowledge  of  met,  and  after  mature  delibera- 
tion) against  flaws  and  doubtful  points;  whereas, 
during  the  continued  noise  and  bustle  of  an  auction- 
room,  a  solicitor  has  not  sufficient  means  to  detect 
many  provisions,  often  artfully  devised  and  slyly  in- 
troduced, which,  had  he  more  leisure,  would  be  cal- 
culated to  arouse  his  suspicion ;  and,  indeed,  if  he  is 
fortunate  enough  to  detect  them,  it  is  not  always 
that  the  other  solicitor  will  consent  to  aker  hk  condi- 
tions ;  and  then  it  fies  with  the  purchaser's  adviser 
to  decide  whether  he  will  waive  the  point  (perhaps 
one  of  importance),  or,  knowing  his  client's  great 
anxiety  for  the  property,  purchase  it,  and  risk  the 
responsibility.  Again,  non-professional'  persons 
such  as  land-agents,  surveyors,  and  auctioneers,  in  a 
great  number  of  cases  attend  on  behalf  of  pur- 
chasers, who  are  wholly  unconversant  with  the  sub- 
tleties of  a  title,  and  the  fairness  and  propriety  of 
conditions  for  sale,  or  whose  little  legal  knowledge, 
if  they  happen  to  have  any,  is  generally  more  dan- 
gerous than  having  none. 

On  the  other  hand,  it  is  not  intended  to  give  an 
inordinate  and  unreasonable  advantage  to  purchasers. 
If  there  are  200  lots,  the  expense  of  attested  copies 
must  be  provided  for  so  that  the  vendor  may 
not,  as  in  the  instance  mentioned  in  Sag.  Yen. 
and  Pur.,  be  made  to  pay  £2000  for  providing  them. 
As  a  matter  of  fair  dealing  between  man  and  man,  so 
great  an  inequality  should  not  be  allowed  to  exist  in 
the  respective  positions  of  buyer  and  seller ;  and 
stipulations  of  such  an  unfair  and  a  restrictive  nature 
very  frequently  prejudicially  affect  a  sale  ;  and  not  un- 
commonly for  this  reason  alone  the  conditions  find 
their  way  back  into  the  solicitor's  bag  without  the 
appendage  of  a  concluded  agreement. 
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It  may  be  difficult  to  lay  down  any  definite  and 
limited  rules  for  framing  conditions,  but  there  is 
some  central  standard  of  fairness  whicn  would  be 
suggested  to  the  mind  of  a  practitioner. 

For  instance,  in  tbe  case  of  a  sale  .by  private  con- 
tract, the  parties  being  in  an  equal  position,  require 
that  the  terms  of  the  contract  shall  be  regulated  by 
the  known  usage  and  practice  of  conveyancers ;  and 
if  more  is  required  by  one  party  it  is  not  conceded 
by  the  other.  And  it  would  be  easy  to  act  upon 
these  equitable  rules  in  framing  stipulations  under 
which  an  estate  is  offered  for  public  competition  in 
an  auction-room. 

I  am  informed  by  a  friend  (whose  opinion  upon 
the  above  subject,  not  only  for  his  experience,  is 
entitled  to  respect)  that  a  practice  formerly  obtained 
in  Shropshire  to  insert  a  stipulation  in  the  condition 
requiring  that  the  conveyance  to  the  purchaser  and 
all  other -assurances  should  be  prepared  by  the  soli- 
citor for  the  vendor,  but  the  strong  tide  of  profes- 
sional disapprobation  was  enough  to  wash  away  this 
absurd  and  dangerous  practice,  and  to  restore  one 
more  wholesome  and  reasonable.  This  was  effected 
not  "  from  without,"  but  by  the  aristocracy  of  the 
profusion — u  e.,  the  old  offices — who  alone  were 
benefitted  at  the  expense  of  the  younger,  but  not  less 
able  and  upright  members  of  the  profession.  Could 
not  "  these  elders,"  who  eradicated  so  vicious  a  prac- 
tice, bring  about  some  satisfactory  understanding  as 
to  the  general  structure  of  conditions  for  sale,  one, 
at  least,  that  would  effect  some  "  practical  good,"  if 
it  did  not  arrive  very  near  to  u  theoretical  perfec- 
tion?" 

In  this  great  age  of  change  all  men  (ah!  and 
lawyers,  too)  are  more  or  less  reformers ;  in  almost 
every  branch  of  the  law  reform  is  needed,  in  many  it 
is  being  effected — reform  not  only  in  the  principles 
of  the  law,  and  in  the  practice  by  which  those  prin- 
ciples are  enunciated  and  carried  into  successful 
operation.  And  in  the  profession  of  the  law  reform 
is  required  "from  within" — reform  not  hasty  or  im- 
mature, but  such  as  is  drawn  from  the  valuable  ex- 
perience, the  honest  conviction  of  those  who  are  best 
able  (and,  as  I  believe,  are  willing)  to  prescribe  a 
well-considered,  sound,  and  proper  remedy. 

Reformers,  to  be  worthy  of  the  name,  must  not 
only  be  competent,  but  open-hearted  men,  who  first 
begin  by  setting  their  own  house  in  order— men  not 
blinded  or  hoodwinked  by  party,  or  by  old  preju- 
dices, but  those  who,  while  they  freely  canvas  and 
criticise  the  shortcomings  of  the  Legislature,  are 
fully  alive  to  the  shortcomings  of  themselves. 

I  remain,  Ac., 

W.  H.  S. 


NEW  COMMON  LAW  RULES. 


Michaelmas  Vacation,  1864. 

FOBMSB    RULBS    APPLICABLE    TO  COMMON  LAW 

Procedure  Act— Affidavits  to  be  nr  First 
Febdom,  and  divided  into  Numbered  Para- 
graphs. —  It  is  ordered,  that  the  practice  to  be 
observed  in  the  superior  courts  of  common  law  at 
Westminster,  with  respect  to  the  matters  herein- 
after mentioned,  shall  be  as  follows,  that  is  to  say, 
1st,  The  provisions  as  to  pleadings  and  practice 
contained   in  the  Common  Law  Procedure  Act, 

1862,  and  the  rules  of  practice  of  the  superior 
courts  of  common  law  made  on  the  11th  of  Jan., 
1858,  and  also  the  rules  of  pleading  which  came 
into  operation  on  the  first  day  of  Trinity  Term, 

1863,  so  far  as  the  same  are  or  may  be  made  ap- 
plicable, shall  extend  and  apply  to  all  proceedings 
to  be  had  or  taken  under  the  Common  Law  Pro- 
cedure Act,  1864.  2nd.  Every  affidavit  to  be  here- 
after used  in  any  cause  or  civil  proceeding  in 
any  of  the  said  superior  courts  of  common  law 
shall  be  drawn  up  in  the  first  person,  and  shall 
be  divided  into  paragraphs,  and  every  paragraph 
shall  be  numbered  consecutively,  and,  as  nearly  as 
may  be,  shall  be  confined  to  a  distinct  portion  of 
the  subject.  No  costs  shall  be  allowed  for  any 
affidavit  or  part  of  an  affidavit  substantially  de- 
parting from  this  rule.  This  rule  not  to  be  in 
force  until  the  first  day  of  Easter  Term  next 


COMMON     LAW     REMEDIES. 


ANNUITIES. 

Definition  of  annuity. — An  annuity,  strictly  taken, 
is  a  .yearly  payment  of  a  certain  sum  of  money 
granted  to  another  in  fee  simple,  fee  conditional,  or 
life,  or  years,  charging  the  person  of  the  grantor 
only :  if  payable  out  of  lands,  it  is  properly  called  a 
rent-charge ;  but  if  both  the  person  and  estate  be 
made  liable,-  as  they  most  commonly  are  in  the  ease 
of  grants  by  deed,  then  it  is  generally  called  an 
annuity  (Bacon's  Abr.  tit  "Annuity  and  Bent' 
charge.") 

Fee  conditional. — We  have  mentioned  a  grant  of 
an  annuity  as  being  limitable  for  an  estate  in  fee  con- 
ditional, and  not  an  estate  tail ;  the  reason  is,  that  an 
annuity  is  not  a  tenement  within  the  meaning  of  the 
statute  de  donis  (18  Edw.  1,  or  Westm.  2),  and, 
therefore,  is  not  entailable.  It  is  to  be  remarked, 
that  though  annuities  may  be  made  descendible  to 
the  heirs  of  the  grantee,  and  these  are  rightly 
styled  hereditaments,  they  may  be  disposed  of  by 
will  as  personal  estate  (Burt. '  Comp.  pi.  1062 ; 
Aubyn  v.  Daly,  4  Barn,  and  Aid.  69;  Litt  p.  91 ; 
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Radburn  v.  Jervis,  3  Beav.  460;  Co.  Litt. 20  a, n. 4 ; 
Noy's  Max.  359,  Byth.  ed.). 

Election  to  take  as  rent-charge  or  annuity. — If  one 
grant  a  rent-charge  out  of  his  land,  the  grantee  has 
an  election  to  take  it  as  a  rent  or  an  annuity  (Com. 
Dig.  tit  u  Annuity,"  A.  2 ;  Litt.  8.  219).  So  if  one 
grant  a  rent  out  of  land,  which  is  afterwards  evicted 
by  an  elder  title,  the  grantee  shall  have  an  annuity 
(Ibid.).  Formerly  a  party  having  a  rent-charge 
was  considered  to  have  elected  to  take  the  rent-charge 
as  a  mere  personal  annuity  by  suing  out  a  writ  of 
annuity  for  the  arrears,  but  this  writ  is  now  quite" 
obsolete.  It  appears  that  it  did  not  lie  for  a  rent- 
service,  nor  for  a  rent  devised  out  of  lands  (sed 
quccre,  where  it  is  granted  out  of  a  term  for  years, 
and  the  executors  assent  thereto) ;  nor  for  a  rent 
granted  for  equality  of  partition,  or  in  lieu  of  dower 
(Bac  Abr.  tit  "Annuity,"  C.  1,  in  marg.).  In  con- 
sequence of  the  rule,  on  the  one  hand,  that  a  writ  of 
annuity  would  not  lie  after  an  avowry  had  once  been 
made  on  a  distress  for  the  rent,  and,  on  the  other 
hand,  that  after  a  writ  of  annuity  had  been  brought 
all  future  right  of  distress  was  gone,  and  the  conse- 
quent disuse  of  the  remedy  by  writ  of  annuity,  it  is 
the  practice,  where  it  is  intended  that  a  rent-charge 
should  be  secured  by  any  personal  engagement,  to 
have  the  grant  accompanied  by  a  covenant,  and  often 
with  a  bond,  or  a  warrant  of  attorney  to  confess 
judgment  for  a  large  sum ;  by  virtue  of  the  two 
former  of  which  an  action  may  be  brought,  in  the 
first  instance,  upon  any  default  in  payment ;  while, 
by  virtue  of  the  judgment  in  the  cases  both  of  the 
bond  and  of  the  warrant  of  attorney,  execution  may 
be  sued  out  for  the  annual  payments  as  they  become 
due ;  and  in  the  case  of  the  warrant  of  attorney 
without  the  intervention  of  a  jury  (Burton's  Comp. 
pi.  1107). 

Power  to  enter  and  hold  lands  till  arrears  satisfied. 
— In  the  case  of  the  grant  of  an  annuity  by  deed  it  is 
very  common  to  insert  a  clause  giving  the  grantee 
power  to  enter  and  hold  the  lands  till  satisfied  the 
arrears  by  the  perception  of  profits,  which  power, 
though  originally  objected  to  on  the  ground  that 
there  was  no  estate  conveyed  out  of  which  a  use 
might  arise  to  the  grantee  upon  the  non-pay- 
ment of  the  rent,  is  now  fully  established  (see  Bac. 
Abr.  tit  u  Annuity,"  C,  p.  239,  7th  edit ;  Co.  Litt. 
203  a,  note  by  Mr.  Butler).  It  is  also  usual  to  limit  a 
term  to  a  trustee  to  raise  the  arrears  of  the  annuity 
by  demise,  sale,  or  mortgage.  It  has  been  decided 
that,  where  an  annuity  is  secured  not  only  by  a  right 
of  entry  and  perception  of  the  profits  given  to  the 
grantee,  but  also  by  a  term  limited  by  the  same  deed 
to  a  trustee,  for  him  to  raise  arrears  by  demise,  sale, 
or  mortgage,  the  rights  of  entry  will  not  destroy  the 
term,  nor  will  the  term  defeat  the  right  of  entry : 


both  kinds  of  remedies  may  co-exist  (Doe  dem. 
Butler  v.  Lord  Kensington  (10  Jur.  153 ;  S.  C.  15 
Law  Journ.  Q.  B.  153). 

Conveyance  in  fee,  reserving  a  rent-charge  to  a  third 
party. — It  may,  too,  be  here  mentioned,  that  under 
sees.  4  and  5  of  the  Statute  of  Uses,  a  conveyance  is 
sometimes  made  to  A.  and  his  heirs,  to  the  intent 
that  B.  may  receive  out  of  the  lands  an  annual  rent 
to  a  certain  amount,  and  may  distrain  for  it  when  in 
arrear  for  a  certain  time,  and  dispose  of  the  distress 
as  landlords  may  for  rent  reserved  on  leases,  and 
may  also,  if  the  rent  be  in  arrear  for  a  further  space 
of  time,  enter  upon  the  lands,  and  take  the  profits 
until  the  arrears  be  satisfied ;  the  effect  of  which  is 
to  give  the  legal  estate  in  the  rent-charge,  with  its 
attendant  remedies,  to  B.  as  fully  as  could  be  done 
by  a  direct  grant  to  him  .(Burt  Comp.  pi.  1114). 

Inrohnent  of  annuity  deeds.— Although  the  various 
statutes  relative  to  the  inrolment  of  annuity  deeds 
have  been  .repealed  as  to  future  transactions  by  the 
17  &  18  Vic.  c.  90,  stated  ante,  p.  150,  yet  as  past 
transactions  are  not  affected  by  such  repeal,  it  will 
be  necessary  to  refer  to  some  of  the  enactments,  and 
the  decisions  thereon.  By  the  53  Geo.  3,  c.  141 
(repealing  the  17  Geo.  3,  c.  26,  and  itself  amended 
by  the  3  Geo.  4,  c.  92,  7  Geo.  4,  c.  75,  and  repealed 
as  to  transactions  on  and  after  the  10th  of  Aug.,  1854, 
ante,  p.  150),  it  was  directed  that,  upon  the  sale  of 
an  annuity  or  rent-charge,  granted  for  one  or  more 
life  or  lives,  or  for  any  term  of  years,  or  greater 
estate,  determinable  on  one  or  more  life  or  lives,  a 
memorial  of  the  date  and  nature  of  the  security,  the 
names  of  the  parties,  cestuis  que  trust,  cestuis  que. vie, 
and  witnesses,  the  consideration  money,  and  the 
manner  in  which  it  was  paid,  and  the  amount  of  the 
annuity  or  rent-charge,  should,  within  thirty  days 
after  its  execution,  be  enrolled  by  the  grantee  (Mel- 
ton v.  Camroux,  4  Exch.  Rep.  17)  in  the  Court  of 
Chancery,  otherwise  the  security  was  to  be  null  and 
void,  and  that  in  case  of  collusive  practices  respect- 
ing the  consideration,  the  court  in  which  any  action 
was  brought,  or  judgment  obtained  upon  such  col- 
lusive security,  might  order  the  same  to  be  cancelled, 
and  the  judgment  (if  any)  to  be  vacated,  and  also 
that  all  contracts  for  the  purchase  of  annuities  from 
infants  should  be  and  remain  utterly  void,  and  be 
incapable  of  confirmation  after  such  infanta  arrived  at 
the  age  of  maturity.  But  it  was  provided  that  the 
act  should  not  extend  to  any  annuity  or  rent-charge 
given  by  will  or  by  marriage  settlement,  or  for  the 
advancement  of  a  child,  nor  to  any  annuity  or  rent- 
charge  secured  ifpon  freehold,  or  copyhold,  or  cus- 
tomary lands  in  Great  Britain  or  Ireland,  or  in  her 
Majesty's  possessions  beyond  the  seas,  or  by  actual 
transfer  of  stock  in  the  public  funds,  in  such  manner 
as  in  the  act  specified;  nor  to  any  voluntary  annuity 
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or  rent-charge,  granted  without  regard  to  pecuniary 
consideration,  or  money's  worth  (see  Tetley  ▼« 
Tetley,  4  Bing.  214)  ;  nor  to  any  annuity  or  rent- 
charge  granted  by  any  body  corporate,  or  under  any 
authority  or  trust  created  by  act  of  Parliament. 

Construction  of  the  statutes. — To  constitute  an 
annuity  within  the  meaning  of  the  acts,  the  money 
advanced  must  have  passed  away  irrevocably,  and 
the  lender  have  nothing  to  look  to  but  his  annuity, 
though,  in  some  cases,  there  might  be  inserted  a 
clause  for  redemption  (Per  Tmdal,  C.  J.,  in  Marriage 
v.  Marriage,  1  C.  B.  761 ;  S.  C.  14  Law  Journ. 
C.  P.  244 ;  9  Jur.  681 ;  see  also  Winter  v.  Mouseley, 
2  Barn,  and  Aid.  806).  Thus,  where  the  condition 
of  a  bond,  after  reciting  that  A.  was  indebted  to  B.  in 
£2,000,  and  that  B.  had  agreed  to  take  interest  for 
the  same  at  the  rate  of  £5  per  cent,  per  annum,  pay- 
able during  the  lives  of  B.  and  his  wife,  in  full  satis- 
faction and  discharge  of  the  said  sum  of  £2,000, 
provided  the  same  was  regularly  paid,  declared  that 
if  A.  did  pay  the  sum  of  £100  by  half-yearly  pay- 
ments, on  the  1st  July  and  the  1st  January  in  every 
year,  &c,  the  bond  was  to  be  null  and  void ;  but,  in  case 
of  failure  in  payment  of  any  part  of  the  said  interest 
for  the  space  of  twenty-eight  days  next  after  each  or 
any  half-yearly  payment  should  become  due,  the 
same  having  been  demanded  by  note  in  writing,  ojr 
otherwise,  the  said  bond  should  be  in  full  force. 
"  And  the  said  A.  doth  hereby  expressly  declare, 
that  in  case  of  failure  in  making  the  said  several  pay- 
ments, or  any  of  them,  within  the  respective  times 
aforesaid,  this  bond,  or  any  payment  made  under  the 
same,  shall  not  be  construed  or  taken  advantage  of 
as  a  discharge  of  the  said  debt  of  £2,000,  or  any  part 
thereof;  but  the  same  shall  forthwith  and  immediately 
after  such  default  shall  happen,  become  due  and  pay- 
able to  the  said  B.,"  &c.  In  an  action  of  debt  upon 
this  bond :  Held,  that  it  was  not  an  annuity  deed 
within  the  meaning  of  the  68  Geo.  8,  c.  141  (Mar- 
riage v.  Marriage,  1  C.  B.  761 ;  S.  C.  14  Law  Journ. 
C.  P.  244 ;  9  Jur.  681).  Annuities  given  by  will  or 
marriage  settlements,  or  for  the  advancement  of  children, 
or  secured  mi  freehold  and  copyhold  lands,  if  of  equal 
or  greater  value  than  the  annuity  over  and  above 
any  other  annuity,  and  the  interest  of  any  principal 
sum  charged  thereon  of  which  the  grantee  had 
notice,  or  whereof  the  grantor  was  seised  or  enabled 
to  charge  m  fee,  were  excepted  from  the  operation 
of  the  statute  (Doe  dem.  Butler'  v.  Kensington,  10 
Jur.  168 ;  16  Law  Journ.  Q.  B.  163).  There  was  a 
very  similar  exception  in  the  repealed  statute  of  the 
17  Geo.  8,  c.  26,  under  which  it  was  determined  that 
an  annuity,  secured  on  lands  in  foe  of  equal  annual 
value,  need  not  be  registered  under  the  statute, 
though  the  annuity  was  also  secured  on  leasehold 
property  (exp.  Mitchell,  2  East,  187);  and  also  that 


no  such  inrolment  was  required  of  an  annuity  granted 
by  one  who  was  mortgagor  in  fee  m  possession  of 
lands  on  which  it  was  secured  of  greater  annual 
value  than  the  interest  of  the  mortgage,  on  the 
ground  that  it  was  the  grant  of  an  annuity  by  one  who 
was  seised  in  fee  simple,  such  seism  in  foe  extending  to 
equitable  sb  well  as  legal  estates  (Amhurst  v.  Skinner, 
12  East,  283).  So  an  equity  of  redemption  was  held 
within  the  exception  of  that  act  (Tucker  v.  Thurstan, 
17  Yes.  181),  whether  held  in  fee  or  in  fee  tafl 
Guinming  v.  Twysden,  12  East,  272,  n. ;  Shrapnel 
v.  Vernon,  2  Bro.  C.  C.  268;;  and  a  surety  who 
charged  his  estate  in  fee  simple,  of  which  he  was 
seised  in  possession  at  the  time  of  granting  an 
annuity,  with  the  payment  of  it,  and  which  estate 
was  of  greater  annual  value  than  the  annuity,  was 
also  considered  a  grantor  within  the  meaning  of  the 
exception  (Darwin  v.  Lincoln,  6  B.  and  Aid.  444); 
and  where  A.,  who  was  tenant  for  life,  with  remainder 
to  trustees,  &c,  remainder  to  his  first  and  other  sons 
in  tail,  remainder  to  himself  in  fee,  suffered,  together 
with  B.,  his  only  son,  a  recovery,  and  declared  the 
uses  to  such  person,  and  for  such  estate,  ftc,  as  they 
should  jointly  appoint;  and  they  jointly  granted  an 
annuity,  and  appointed  and  granted  the  lands  to  C. 
for  a  term  of  years  in  trust  for  the  grantee,  It  was 
decided  that  this  case  came  within  the  exception  of 
the  act  (Hasley  v.  Hales,  7  Term  Rep.  194).  It  has 
been  held  under  the  68  Geo.  3,  that  the  annuity,  to 
be  within  the  meaning  of  the  act,  must  be  directly 
and  specifically  charged  on  the  lands,  not  merely 
secured  in  a  manner  which  may,  by  possibility,  affect 
them,  as  by  judgment  entered  upon  a  warrant  of 
attorney  (Walford  v.  Marchaht,  2  Barn,  and  AdoL 
316).  A  deed  did  not  require  inrolment  if  the 
alleged  grantor  was  no  party  to  the  instrument ;  as 
where  the  grantee  released  part  of  the  annuity 
(Humphreys  v.  Jenkinson,  8  Exch.  Bep.  684).  The 
consideration  for  the  annuity  must  also  have  been  a 
pecuniary  one  to  require  inrolment,  so  that  where 
A.  was  indebted  to  B.,  and  it  was  agreed  between 
them,  that,  in  hen  of  payment,  A.  should,  by  bond, 
secure  the  payment  of  an  annuity  to  B.vs  widow, 
after  his  decease,  during  the  joint  lives  of  A.  and  the 
widow,  and  B.  died  in  1826,  and  in  1828  A.  executed 
an  annuity  deed,  pursuant  to  the  agreement,  it  was 
held  that  the  deed  did  not  require  inrolment  (Frost 
v.  Frost,  3  Barn,  and  Adol.  612,  n.).  In  other 
words,  no  inrolment  was  requisite  where  the  conside- 
ration for  an  annuity  was  an  antecedent  debt  (Doe 
dem.  Church  v.  Pontifex,  14  Jur.  803;  S.  C.  19 
Law  Journ  C.  P.  146).  So,  where  by  the  trusts  of 
a  marriage  settlement,  a  lather  agreed  to  settle 
£10,000  upon  his  daughter,  in  trust,  to  pay  the 
interest  to  the  husband  during  his  life,  and  the 
father  died  without  having  paid  the  principal  money 
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to  the  trustee*,  tnd  the  husband  having  agreed  with 
the  executors  to  accept  £5,000,  and  an  annuity  of 
£125  for  lift,  in  Ben  of  the  £10,000,  no  inrolment 
was  considered   necessary  (Blake  t.  Attersoll,  4 
Dowl.  and  Byl.  549 ;  S.  C.  2  Barn,  and  Cres.  875). 
In  a  case  in  the  Irish  courts,  it  appeared  that  J.  F., 
being  resident  in  Ireland,  entered  into  a  contract  for 
the  purchase  of  two  annuities  from  L.  and  Ins  wife, 
the  defendants,  whe  were  resident  in  England.     The 
security  for  the  payment  of  the  annuities  was  a  joint 
and  several  covenant  on  the  part  of  the  defendants, 
and  a  joint  warrant  of  attorney  to  confess  judgment 
in  the  Court  of  Queen's  Bench  in  Ireland,  and  a 
policy  of  insurance  on  the  life  of  one  of  the  de- 
fendants at  an  office  m  London  or  Westminster. 
The  only  property  pledged  for  the  payment  of  the 
annuity  was  an  annuity  to  which  the  wife  was  en- 
titled for  her  separate  use,  charged  upon  property 
situated  in  Ireland,  and  which  she  assigned  to  the 
plaintiff,  and  appointed  him  her  attorney  in  relation 
thereto.    It  appeared  that  the  deeds  were  prepared 
in  Ireland,  and  on  Irish  stamps,  and  sent  to  England 
to  the  defendants,  where  they  were  executed  by 
them,  and  the  consideration  money  was  paid  to  the 
defendants  in  England,  but  the  deed  was  executed 
by  the  plaintiff  in  Ireland.    It  was  held  that  the 
transaction  was  an  English  one,  and  the  security, 
'  therefore,  within  the  meaning  of  the  Annuity  Act, 
58  Geo.  8,  c.  141,  and  consequently  void  for  want  of 
inrolment  (Ferguson  v.  Lomax,  3  Dru.  and  W.  238). 
Where  an  annuity  of  £10  was  granted  by  a  son  to 
his  parents,  in  consideration  of  their  giving  up  to  him 
a  farm  they  had  occupied,  and  the  stock  on  it,  worth 
£800,  it  was  decided  that  the  annuity  need  not  be 
inrolled  (Tetley  y.  Tetley,  4  Bing.  214  ;  S.  C.  12 
Moore.  441 ;  see  Grespigney  v.  Wittenoom,  4  Term 
Bep.  790 ;  Hick  v.  Keats,  in  error,  6  Dowl.  and  Byl. 
68;  8.  C.  4  Barn,  and  Cres.  69;  5  Moore,  629). 
For  the  act  extended  only  to  the  cases  of  annuities 
for  the  purpose  of  raising  money,  and  the  words 
44  money's  worth,"  which  were  in  sec.   10  of  the 
53  Geo.  8,  were«only  meant  to  exclnde  goods  frau- 
dulently attempted  to  be  imposed  on  the  grantor  of 
the  annuity  as  the  whole  or  part  of  the  consideration 
for  the  annuity;  and  in  all  other  respects  the  act 
applied  only  to  pecuniary  considerations,  including 
notes  and  bills  ot  exchange.    Annuities  secured  by 
the  transfer  of  stock  were  excepted  by  both  statutes, 
and  required  no  inrolment ;  but  this  only  extended 
to  those  cases  where  an  actual  transfer  of  the  stock 
was  made  for  the  purpose  of  securing  an  annuity ; 
therefore,  where  A.,  who  was  entitled  for  life  to 
the  dividends  in  certain  stock  standing  in  the  name 
of  trustees,  granted  an  annuity  to  B.,  payable  out 
of  the  dividends,  and  empowered  those  trustees  to 
pay  B.   the  annuity,  it  was  held  that  the  deed 


required  to  be  registered  (Hudson  v.  Skinner, 
Term  Bep.  596 ;  Duff  v.  Atkinson,  8  Ves.  jun.  577 
Dupuis  v.  Edwards,  18  Yes.  jun.  358).  So  a  grant 
of  a  certain  sum  out  of  dividends,  to  which  a  feme 
covert  was  entitled  to  her  separate  use,  must  have 
been  enrolled  (Hood  v.  Burlton,  4  Bro.  C*  C. 
121 ;  S.  C.  2  Yes.  jun.  29).  And  an  assignment 
of  £150,  part  of  the  dividends  of  a  sum  of 
stock,  of  which  the  vendor  was  entitled  for  life, 
with  a  proviso  that  the  purchaser  should  not 
receive  any  part  of  the  dividends  then  growing  due, 
but  a  proportionable  part  of  the  £150,  was  held 
to  be  a  grant  of  an  annuity  to  that  amount,  and  to 
require  inrolment  (Charretie  v.  Yause,  1  Sim.  153). 
But'  an  annuity  granted  in  consideration  of  a  re- 
versionary interest  in  stock  did  not  require  to  be 
inrolled  (Brown  v.  Dowlthwaite,  1  Madd.  446). 
And  the  want  of  a  memorial  was  no  objection,  if 
it  were  not  shown  by  the  party  seeking  to  set  aside 
the  annuity,  that  the  transfer  was  only  a  colour  for 
an  advance  of  money,  to  be  raised  by  sale  of  the 
stock  (Cumberland  v.  Kelly,  3  Barn,  and  Adol.  602). 
A  party  might  by  his  conduct  preclude  himself  and 
representatives  from  objecting  to  the  want  of  a  me- 
morial (Roberts  y.  Maddocks,  13  Sim.  549). 

Statement  of  consideration. — It  is  not  intended  here 
to  enter  into  all  the  questions  raised  as  to  the  me- 
morial, but  we  may  observe  as  to  the  consideration, 
that  under  the  53  Geo.  3,  c.  141,  it  was  not  neces- 
sary to  mention  in  the  memorial  any  but  pecuniary 
considerations,  but  they  must  have  been  stated  in  the 
form  prescribed  by  the  act,  which  contained  a  column 
headed  "  Consideration,  and  how  paid ;"  and  under 
these  words  an  example  was  given,  aa  follows : — 
44  £100  paid  in  money,  £500  paid  in  notes  of  the 
Governor  and  Company  of  the  Bank  of  England,  or 
other  notes  and  bills  of  exchange,  as  the  case  may 
be  "  (per  Tindal,  C.  J.,  in  Abbott  v.  Douglas,  infra). 
But  it  was  not  necessary  to  state  to  whom  the  con- 
sideration was  paid  (Moody  v.  Hebbard,  7  Hare,  182 ; 
S.  C.  12  Jut.  495).  Since  the  53  Geo.  8,  c.  1419 
there  was  no  decision  upon  the  question  of  the 
proper  statement  of  the  consideration  in  the  me- 
morial, until  the  case  of  Abbott  v.  Douglas  (1  C.  B. 
483  ;  S.  C.  14  Law  Journ.  C.  P.  202;  9  Jur.  556). 
There  a  statement  of  the  consideration  for  an  annuity 
deed  in  a  memorial  thereof;  inrolled  under  the  53 
Geo:  3,  c.  141,  s.  2,  specified  a  part  of  it  to  be 
44  £28,  by  a  draft  of  even  date  with  the  above-recited 
indenture  of  assignment,  drawn  by  W.  A.  on  Messrs. 
Barnett,  Hoare,  and  £o.,  bankers,  London ;"  and  it 
was  held  that  such  memorial  was  insufficient,  it  not 
appearing  thereby  at  what  time  such  drift  was  pay- 
able. In  this  case  Tindal,  C.  J.,  said :—"  If,  in  the 
present  case,  part  of  the  consideration  had  been  paid 
by  bills  of  exchange,  it  could  not  have  been  contended 
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that  the  time  when  it  would  become  payable  need 
not  have  been  stated,  that  being  necessary  to  show 
the  real  nature  and  value  of  the  consideration.  The 
same  necessity  exists  for  stating  the  time  when  a 
draft  is  payable." 

Name?  of  subscribing  witnesses  in  memorial — Doubts 
having  arisen  on  the  63  Geo.  3,  c.  141,  whether  it 
was  necessary  that  all  the  names  of  witnesses  to  the 
deed  or  grant  of  the  annuity  should  be  inserted  in 
the  memorial  in  any  other  manner  than  as  they  ap- 
peared in  the  attestation,  it  was  provided  by  the  7 
Geo.  4,  c.  75  (and  see  3  Geo.  4,  c.  92 ;  both  repealed, 
ante,  p.  150),  that  no  farther  or  other  name  or 
names  of  the  subscribing  witness  or  witnesses  to 
any  deed,  bond,  instrument,  or  other  assurance, 
whereby  any  annuity  or  rent-charge  was  granted, 
was  to  be  required  in  the  memorial  thereof,  besides 
the  names  of  all  such  witnesses  as  they  appeared 
signed  to  the  attestations  respectively  of  the  execu- 
tion of  such  deed,  bond,  instrument,  or  other  as- 
surance. 

Return  of  part  of  consideration  money. — The  6th 
sec.  of  the  53  Geo.  3,  c.  141,  contained  a  provision 
whereby  if  any  part  of  the  consideration  for  the 
annuity  was  returned  to  the  person  advancing  the 
money,  or  was  retained  by  him,  or  any  part  of  the 
consideration  expressed  to  be  paid  in  money  was  in 
reality  paid  in  goods,  the  grantor  might  apply  to 
have  the  annuity  security  vacated  (see  Aberdeen  v. 
Jerdan,  15  Jur.  37).  As  the  statute  is  repealed,  and 
these  provisions  are  not  of  a  permanent  character, 
it  is  not  necessary  to  state  them  fully,  or  to  refer  to 
the  decisions  on  them,  though  we  may  mention  that 
the  court  required  the  applicant  to  swear  distinctly 
and  unequivocally  to  the  returning  or  retaining 
complained  of  (Barber  v.  Thomas,  7  Com.  Ben. 
Rep.  612). 

Repeal  of  inrolment  statutes.— As  already  stated,  the 
53  Geo.  3,  c.  141,  and  the  other  acts  relative  to  the 
inrolment  of  annuity  transactions,  have,  as  tolrans- 
actions  previously  to  the  10th  Aug.  1854,  been 
repealed  by  the  17  &  18  Vic.  c.  90,  which  will  be 
found  stated  ante,  p.  150.  Lord  St.  Leonards  has  a 
bill  in  the  Lords  requiring  the  registry  of  annuity 
transactions  (ante,  p.  318),  but  it  is  yet  uncertain 
whether  it  will  pass. 

Recovery  of  consideration  money — The  consideration 
money  for  an  annuity  may  be  recovered  back  where 
the  deeds  have,  or  even  one  of  them  has,  been  set 
aside  (  1  Term  Rep.  732  ;  Scurneld  v.  Gowland, 
6  East,  241  ;  Davis  v.  Bryan,  6  Barn,  and  Ores. 
656  ;  Huggins  v.  Coates,  5  Q.  B.  Rep.  432  ;  S.  C. 
1  Dav.  and  M.  433  ;  13  Law  Journ.  Q.  B.  46  ;  8 
Jurist,  334) ;  or  the  memorial  is  defective  (Waters  v. 
Mansell,  3  Taunt.  56).  However,  the  plaintiff's 
right  to  recover  the  consideration  for  the  annuity 


does  not  in  general  arise  until  the  annuity  deed  has 
been  avoided,  for  the  ground  of  action  is  the  total 
failure  of  consideration.  So  the  money  is  not  money 
had  and  received  to  the  use  of  the  plaintiff  until  the 
defendant  has  elected  to  vacate  the  annuity,  and  such 
election  does  not  make  it  nioney  had  and  received  to 
the  use  of  the  plaintiff  from  the  time  of  the  grant 
by  relation  (Cowper  v.  Godmond,  9  Bing.  748). 
Thus,  the  grantee  of  an  annuity  which  had  been 
avoided  for  a  defective  memorial  by  the  adminis- 
tratrix of  the  grantor,  brought  an  action  against  the 
administratrix  to  recover  the  balance  of  the  considera- 
tion money.  The  declaration,  in  assumpsit  for  money 
had  and  received  to  the  use  of  the  plaintiffs,  alleged 
the  money  to  have  been  had  and  received  by  the  intes- 
tate :  it  was  held,  issue  being  joined  on  a  plea  of 
non-assumpsit,  that  the  consideration  money  did  not 
become  money  had  and  received  until  the  avoidarce 
of  the  annuity  by  the  administratrix,  and  that  it  was, 
therefore,  not  money  had  and  received  by  intestate 
at  all,  and  that  the  declaration  was  not  supported  by 
the  facts  (Churchill  v.  Bartrand,  2  Gale  and  Dav. 
548 ;  S.  C.  3  Q.  B.  Rep.  568).  In  another  case,  to 
an  action  for  money  had  and  received,  the  defendant 
pleaded  that,  after  the  accruing  of  the  cause  of  action, 
the  defendant  delivered  to  the  plaintiff,  and  the 
plaintiff  accepted  and  received  from  the  defendant, 
in  full  satisfaction  and  discharge  of  the  said  pause 
of  action,  a  certain  annuity  deed,  by  which  an 
annuity  was  granted  by  the  defendant  to  the  plaintiff. 
The  plaintiff  replied  that  no  memorial  of  the  deed 
was  inrolled  according  to  the  53  Geo.  3,  c.  141,  and 
that  to  an  action  brought  by  the  plaintiff  on  the  deed 
to  recover  money  due  from  the  defendant  in  respect 
of  the  annuity,  the  defendant  had  pleaded  that  no 
memorial  was  inrolled ;  and  that  the  plaintiff,  in  con- 
sequence, elected  that  the  said  deed  should  be  null, 
and  discontinued  such  action ;  it  was  held,  on  special 
demurrer,  that  the  replication  wasgood,  and  answered 
the  apparent  satisfaction  shown  in  the  plea  (Turner 
v.  Browne,  10  Jurist,  811). 

Statute  of  Limitations. — The  Statute  of  Limitations 
is  no  bar  to  an  action  brought  to  recover  back  the 
consideration  paid  for  an  annuity,  notwithstanding 
more  than  six  years  have  elapsed  since  the  date  of 
the  grant,  where  the  grantor  (having  for  some  years 
paid  .the  annuity  without  objection)  has  within  six 
years  from  the  commencement  of  the  action  elected 
to  avoid  the  annuity  by  reason  of  a  defective  me- 
morial, &c.  (Cowper  v.  Godmond,  3  Moo.  and  Sc. 
129 ;  S.  C.  9  Bing.  748).  Thus,  where  an  annuity 
was  granted  in  1826,.  and  paid  regularly  down  to  the 
year  1829.  In  1842  the  warrant  of  attorney  by 
which  it  was  secured  was  set  aside  by  rule  of  court, 
but  it  did  not  appear  on  what  ground  it  was  so  set 
aside :  it  was  held,  that  the  grantee  was  entitled  to 
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recover  the  consideration  money  in  an  action  for 
money  had  and  received;  and  that  the  Statute  of 
Limitations  was  no  bar  to  snch  an  action  (Hoggins  v. 
Coatee,  13  Law  Joum.  Q.  B.  46 ;  S.  C.  8  Jur.  334  ; 
1  Dar.  and  Meriv.  433 ;  5  Queen's  Bench  Rep.  432). 
Apportionment  of  payments  for  annuities. — It  will 
be  desirable  before  proceeding  further  to  notice  that 
by  the  doctrines  of  the  old  law,  an  entire  contract 
could  not  be  apportioned,  and  that  when  periodical 
payments  were  stipulated  for,  the  contract  for  each 
payment  was  distinct  and  entire,  which  rules,  indeedi 
admitted  of  a  partial  relaxation  on  a  division  of  the 
subject-matter,  as  the  land  from  which  the  rent 
issued,  but  until  the  11  Geo.  2,  c.  19,  were  inflexible 
with  respect  to  time.  By  the  4  &  5  Will.  4,  c.  22 
(which  was  passed  in  consequence  of  doubts  being 
entertained  whether  the  provisions  of  the  11  Geo.  2, 
c.  19,  as  -to  the  apportionment  of  rents,  applied  to 
every  case  in  which  the  interest  of  tenants  deter- 
mined on  the  death  of  the  person  by  whom  such 
interests  had  been  created,  and  on  the  death  of  any 
life  for  which  such  person  was  entitled  to  the  lands 
demised,  and  for  making  annuities  and  other  pay- 
ments at  fixed  periods  apportionable)  all  rent  charges 
and  other  rents,  annuities,  Ac.,  made  payable  or 
coming  due  at  fixed  periods  under  any  instrument 
that  shall  be  executed  after  the  passing  of  the  act 
[16  June,  1884],  or  (being  a  will  or  testamentary 
instrument)  that  shall  come  into  operation  after  the 
passing  of  the  act,  shall  be  apportioned  so  and  in  such 
manner,  that  on  the  death  of  any  person  interested. 
(see  8  Jur.  568)  in  any  such  rents,  annuities,  &c,  or 
in  the  estate,  fund,  &c.,  from  or  in  respect  of  which 
the  same  shall  be  issuing  or  derived,  or  on  the  deter- 
mination by  any  other  means  whatsoever  of  the 
interest  of  any  such  person,  he,  or  his  executors, 
administrators,  or  assigns,  shall  be  entitled  to  %  pro- 
portion of  such  rents,  annuities,  fcc,  according  to  the 
time  which  shall  have  elapsed  from  the  commence- 
ment or  last  period  of  payment  thereof  respectively 
.  (as  the  case  may  be)  including  the  day  of  the  death 
of  such  person,  or  of  the  determination  of  his 
interest ;  and  that  every  such  person,  his  executors, 
fcc,  shall  have  such  and  the  same  remedies  at  law 
and  in  equity  for  recovering  such  apportioned  parts, 
when  the  entire  (see  16  Jur.  903)  portion  of  which 
such  apportioned  parts  shall  form  part  shall  become 
due  and  payable,  and  not  before,  as  he  should  have 
had  for  recovering  and  obtaining  such  entire  rents, 
annuities,  &c,  if  entitled  thereto.  There  can  be  no 
apportionment  under  the  above  statute,  unless  the 
annuity,  &c,  were  payable  under  an  instrument  in 
writing  (re  Markby,  4  Myl.  and  Cra.  484  ;  S.  C.  3 
Jur.  767) ;  nor  does  the  act  apply  if  the  instrument 
be  dated  before  it  passed,  although  the  tenant  for 
life  may  not  have  died  until  after  it  passed  (Michell 


v.  Michell,  4  Beav.  549 ;  S.  C.  7  Jurist,  887).  The 
death  of  the  person  interested  in  the  rent,  annuities, 
&c,  means  a  death  occasioning  a  determination  of  the 
interest,  and  that  though  the  interest  be  not  specifi- 
cally continued  to  another  party  (see  ante,  pp.  8,  9); 
and,  notwithstanding  the  words  at  the  commence- 
ment of  the  section,  it  does  not  apply  to  leases  granted 
by  a  tenant  in  fee,  or  provide  for  apportionment  of  rent 
between  the  real  and  personal  representatives  of  a 
person  whose  interest  is  not  terminated  by  his  death 
(Brown  v.  Amyot,  3  Hare,  173 ;  S.  C.  13  Law 
Journ.  N.  S.  Ch.  232;  8  Jur.  568;  Beer  v.  Beer, 
12  C.  B.  60 ;  S.  C.  16  Jur.  223).  An  executor  may 
maintain  an  action  for  the  arrears,  accruing  in  the 
testator's  lifetime,  of  an  annuity  granted  to  him  and 
his  heirs  (Brook's  Abr.  tit.  u  Executors,"  pi.  169 ; 
Ognell's  ease,  4  Coke's  Rep.  49).  By  the  53  Geo.  3, 
c.  141,  s.  8,  all  contracts  for  annuities  with  infants 
were  declared  to  be  void;  but  this  statute,  as  before 
stated  (p.  150)  has  been  repealed.  Where  the  de- 
fendant and  an  infant  covenanted  (prior  to  the  repeal 
of  the  act),  that  they,  or  one  of  them,  would  pay  a 
certain  annuity,  it  was  held,  that  although  the 
annuity  act  avoided  the  contract  made  by  the  infant, 
the  covenant  might  be  enforced  against  the  defendant 
(Gillow  v.  Lallie,  1  Scott,  597;  S.  C.  1  Bing. 
N.  R.  695). 

Debt  or  covenant  for  annuity. — Formerly,  in  the 
cases  of  annuities  not  being  merely  personal  obliga- 
tions, some  nice  distinctions  existed  as  to  whether 
debt  or  covenant  should  be  brought,  particularly 
where  the  interest  was  a  freehold  one,  the  8  Anne, 
c.  4,  being  confined  to  leases  (Randall  v.  Rigby,  4 
Mees.  and  W.  130),  or  the  action  was  brought  by  an 
assignee,  the  rule  being  that  a  covenant  does  not  run 
with  a  rent  (Milnes  v.  Branch,  5  Mau.  and  Selw. 
411 ;  Frinc.  Com.  L.  134) ;  but  as  now  forms  of 
action  (ante,  p.  65)  are  not  required  to  be  specified, 
it  will  be  unnecessary  to  enter  into  this  abstruse 
matter. 

Annuity  to  be  granted  by  deed.— Though  an  annuity 
may  be,  and  frequently  is,  granted  by  a  man's  will, 
which  is  not  under  seal,  yet,  where  the  grant  is  inter 
vivos,  it  is  laid  down  in  various  authorities  that  the 
annuity  must  be  granted  by  deed,  the  reason  being 
said  to  be  that  an  annuity  is  either  an  incorporeal 
right  or  existing  by  force  of  an  obligation  (Lumley's 
Ann.  p.  65).  In  re  Locke  (2  Dowl.  and  Ryl.  606), 
the  Court  of  Queen's  Bench  are  stated  to  have  said 
that  an  annuity  must  be  granted  by  deed,  and  that 
no  action  at  law  can  be  maintained  on  any  other 
instrument  for  the  arrears  of  an  annuity.  Also,  that 
in  order  to  constitute  an  annuity  deed  there  must  be 
positive  words  of  grant  immediately  and  presently ; 
the  word  "  grant "  must  be  used,  as  was  decided  in 
Nield  v.  Smith  (14  Ves.  491),  which  is  settled  law. 
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In  the  above  case  of  re  Locke  it  was  held  that  an 
instrument  (which,  by  the  way,  we  may  state  was 
made  and  probably  drawn  by  the  now  celebrated 
conveyancer  Mr.  Hayes,  but  then  described  as  "of 
the  Middle  Temple,  London,  Student-at-Law,"  re- 
citing that  it  had  been  agreed  to  sell  an  annuity 
secured  upon  property  in  the  possession  of  the 
grantor,  but  containing  no  words  of  present  grant, 
cannot  be  sued  upon  in  a  court  of  law,  even  though 
it  should  be  enrolled.  However,  a  court  of  equity 
would  decree  the  execution  of  an  agreement  to  grant 
an  annuity  (Nield  v.  Smith,  supra;  Pritchard  v. 
Ovey,  1  Jac.  and  W.  396;  Clifford  v.  Turrell, 
6  Jur.  5 ;  9  Jur.  633).  As  an  annuity  cannot  be 
granted,  so  it  cannot  be  released  without  deed 
(Cupit  v.  Jackson,  13  Price,  721). 

It  seems  somewhat  strange  that  this  doctrine  of  an 
annuity  requiring  to  be  by  deed  was  not  alluded  to 
in  Parker  v.  Bolls  (14  C.  B.  691 ;  23  Law  15m.  68), 
which  was  an  action  against  an  attorney  for  negli- 
gence in  preparing  a  security  for  the  payment  of 
an  annuity  to  a  woman  in  consideration  of  past 
cohabitation,  the  attorney  having  drawn  up  a  mere 
agreement  under  hand,  without  any  seal;  the  only 
point  discussed  seems  to  have  been  that  the  law 
was  only  lately  settled  that  a  bond  for  past  cohabita- 
tion was  necessary,  and  that  a  mere  writing  under 
hand  only  would  not  suffice,  citing  Beaumont  v. 
Beeve,  9  Q.  B.  Bep.  483 ;  10  Jur.  283.  These  cases 
would  certainly  seem  to  lead  to  the  conclusion  that 
the  doctrine  of  a  deed  being  requisite  to  the  grant  of 
an  annuity  is  not  so  strictly  regarded  as  might  be 
supposed  from  the  direct  way  in  which  the  proposi- 
tion is  stated  in  most  text-books.  Probably,  indeed, 
the  doctrine  of  a  deed  being  requisite  has  arisen  from 
the  heir  of  the  grantor  not  being  bound  unless  the 
grant  were  by  deed,  though  the  books  give  other 
reasons;  and  certainly,  with  a  view  to  bind  the 
heir,  a  deed  in  which  he  is  named  is  requisite. 
Another  ground  upon  which  possibly  the  old  doer 
trine  was  founded  might  be  the  peculiar  remedies 
and  effects  of  a  writ  of  annuity,  and  the  election  to 
adopt  that  writ  or  make  a  distress  where  the  land 
was  also  charged.  However  it  may  be,  it  is  a  point 
deserving  the  attention  of  practitioner  and  student. 

One  of  several  grantees  suing. — A  covenant  with 
several  persons  for  the  payment  to -them  of  a  sum 
of  money  is  a  joint  covenant  with  all,  in  the  per- 
formance of  which  they  have  a  joint  interest,  so 
that  one  of  them  cannot  sue  for  his  particular  share 
or  proportion  of  the  entirety,  but  all  must  join  in 
one  joint  action  for  the  whole,  and  the  pointing 
out  the  share  which  each  is  to  take  of  the  entire 
amount  will  not  create  a  separation  of  interest  bo 
as  to  enable  the  parties  to  maintain  separate  actions. 
An  action  of  debt  was  brought  upon  a  covenant 


contained  in  an  annuity  deed,  whereby  the  de- 
fendant covenanted  with  the. plaintiff  and  one  A.  B., 
their  executors,  adnrinwtraton,  and  assigns,  to  pay 
to  the  plaintiff  and  the  said  A.  B.,  and  their  ex- 
ecutors, fcc.,  one  annuity  or  dear  .yearly  sum  of 
£30,  in  the  shares,  and  proportions  following— that  is 
to  say,  the  sum  of  £15,  being  one  moiety  of  the  said 
annuity  or  yearly  .sum,  to  the  plaintiff,  his  executors, 
&C  and  the  sum  of  £15,  the  remaining  moiety  thereof; 
unto  the  said  A-  B.,  his  executors,  &c ;  and  it  was 
held  that  the  covenantees  had  a  joint  interest  in  one 
entire  annuity,  to  be  paid  to  them  in  moities — that 
the  words  "  in  the  shares  and  proportions  following" 
only  pointed  out  the  mode  of  payment,  and  did  not 
operate  aa  a  severance  of  interest,  and  that  one  of 
the  covenantees  consequently  could  not  maintain  aa 
action  without  joining  the  other.  If  the  deed  had 
contained  a  distinct  grant  of  a  separate  annuity  to 
each  of  the  two  covenantees,  then  they  would  have 
had  several  interests,  and  it  would  have  been  neces- 
sary for  them  to  have  brought  separate  actions  (see 
Lane  v.  Drinkwater,  1  Cr.  Mees.  and  B.  599; 
Withers  v.  Bircham,  3  Barn,  and  Cr.  254). 

Heir  or  executor  suing  for  arrears. — As  a  general 
rule,  personal  contracts  go,  on  the  death  of  the 
parties  thereto,  to  their  personal  representatives; 
however,  where  an  annuity  is  granted  to  a  man  and 
his  heirs,  which  charges  the  person  of  the  grantor 
only,  and  therefore  operates  as  a  personal  contract, 
the  benefit  of  the  contract  goes  to  the  party's  heir, 
to  the  exclusion  of  his  executors,  so  far  as  concerns 
arrears  arising  after  the  grantee's  death ;  for  as  to 
arrears  arising  in  the  lifetime  of  the  grantee,  the 
executors  are  the  proper  parties  to  sue  (Stafford 
v.  Buckley,  2  Yes.  sen.  170 ;  Badburn  v.  Jervk. 
3  Beav.  450).  -Ynd  it  should  seem  that  the  executors 
might  maintain  an  action  of  debt  to  recover  an  ap- 
portioned part  under  the  4  &  5  Will.  4,  c.  22,  for  the 
time  that  the  testator  survived  the  last  day  of  pay- 
ment. So,  likewise,  in  the  case  of  a  life  annuity,  the 
executor  may  have  a  writ  of  debt  for  arrearages  of 
such  annuity  incurred  in  the  lifetime  of  the  testator ; 
or,  supposing  the  annuity  is  for  the  maintenance  of 
an  infant  or  of  a  married  woman  living  separate  from 
her  husband,  the  personal  representative,  it  should 
seem,  may  claim  a  proportionable  part  of  the  last 
quarter's  payment  up  to  the  death  of  any  such  an- 
nuitants ;  and  this  from  the  necessity  of  the  case,  for 
otherwise  it  would  be  difficult  for  them  to  find  credit 
for  necessaries,  if  the  payment  depended  on  their 
living  to  the  end  of  the  quarter  (Howell  v.  Hanforth, 
2  W.  Black.  Bep.  1016 ,  1  Will.  Execut.  597,  598, 
2nd  edit.).  And  now,  since  the  passing  of  the  4  &  5 
Will.  4,  c.  22,  the  same  right  may  possibly  be  held 
to  extend  to  the  executors  of  life  annuitants  generally, 
supposing,  that  is  to  say,  the  instrument  by  which 


THE  LAW  CHRONICLE. 


the  aiumity  is  created  be  executed  after  the  pawing 
of  the  act  (2  Waif.  Fart.  Actions,  1384,  1385). 

Liability  of  liar  of  grantor. — If  it  be  intended  that 
an  annuity  should  have  continuance  beyond  the  life 
of  the  grantor,  it  is  necessary  that  the  grant  should 
be  for  him  u  and  his  heirs."    And  it  seems  the  same 
is  necessary  in  the  case  of  a  rent-charge,  so  far  as 
the  personal    remedy  is  concerned;    for  -it    was 
clearly  settled   that  if  A.  granted  a  rent-charge 
(without  mentioning  his  heirs)  to  B.  and  his  heirs,  if 
the  rent  were  in  arrear,  not  only  the  grantee,  but 
his  heirs  in  infinitum,  might  distrain  for  it,  even  after 
the  grantor's  death ;  for  the  remedy  being  commen- 
surate with  the  right,  must  be  of  equal  duration 
with  the  right ;  but  if  in  this  case  the  rent  became  in 
_  arrear,  and  the  grantee  brought  a  writ  of  annuity,  in 
order  to  charge  the  person  of  the  grantor,  it  was 
held  that  it  was  no  longer  to  be  considered  as  a  rent 
issuing  out  of  the  land,  because  the  writ  of  annuity 
had  entirely  turned  the  charge  upon  the  person  of 
the  grantor,  and  under  that  denomination  it  must 
determine'  with  the  life  grantor,  because  his  heirs 
were  not  charged  by  the  grant  (1  Bacon's  Abr.  tit. 
"Annuity,"  C,  pp.  240,  241,  7th  edit;  citing  Co. 
Iitt.  144 ;  Belle's  Abr.  226).    But  to  the  grant  of  a 
rent-charge,  the  words  u  and  his  heirs  "  are  not  ne- 
cessary.   Thus,  in  the  same  place  in  Bacon's  Abr., 
citing  Dyer,  344  b,  and  Hobart,  68, it  is  said  :  "But 
if  a  man  grants  a  rent-charge  in  fee  without  saying 
1  for  him  and  his  heirs/ and  the  grantor  dies,  and  the 
grantee  brings  a  writ  of  annuity  against  the  heir, 
though  he  proceeds  thereon  to  judgment,  yet  that 
does  not  foreclose  him  of  his  distress  on  the  land  out 
of  which  the  rent  issues,  because,  by  the  death  of 
the  grantor,  the  grant,  as  an  annuity^  was  determined, 
and  consequently  the  grantee  had  no  election,  having 
but  one  remedy  for  the  recovery  of  it,  which  was  by 
distress ;  but  the  distress  in  this  case  still  remained, 
because  the  grantee  lost  his  election  by  the  act  of 
God,  for  which  no  man  ought  to  suffer.    However, 
.  an  annuity  granted  by  a  corporation  will  charge  the 
successors,  though  they  be  not  named  in  the  grant " 
(Bac.  Abr.  tit.  "Annuity,"  C. ;  Co.  Litt.  144,  n  2). 

Heir  liable  only  to  far  as  assets. — The  liability  of 
the  heir,  even  when  mentioned  in  the  grant  of  the 
annuity,  extends  only  so  for  as  he  has  assets,  and  his 
liability,  therefore,  is  not  an  absolute  one  (Co.  Iitt. 
102  a).  But  if  the  land  be  charged,  that  charge 
remains,  whether  the  land  go  to  the  heir,  a  devisee, 
an  assignee,  or  escheat,  or  is  forfeited,  and  that 
though  the  heir  be  not  named  in  the  grant  (Lumley's 
Ann.  254 ;  Bedford  v.  Coke,  2  Ves.  sen.  116). 

Liability  of  grantee  and  surety — Bankruptcy. — By 
the  Bankruptcy  Consolidation  Act,  1849  (the  12  &  13 
.  Vic  c.  106),'  s.  175,  any  annuity  creditor  of  any  bank- 
rupt is  entitled  to  prove  for  the  value  of  the  annuity, 


and,  consequently,  no  action  will,  after  certificate, 
lie  against  a  bankrupt  grantee.  By  s.  176,  no  person 
entitled  to  any  annuity  granted  by  any  bankrupt  can 
sue  any  person  who  may  be  collateral  surety  for  the 
payment  of  such  annuity,  until  he  has  proved  against 
the  bankrupt's  estate ;  if  the  surety  pays  the  amount 
proved  he  is  discharged ;  if  not,  he  may  be  sued  for 
the  accruing  payments  until  the  annuitant  shall  be 
paid  the  amount  so  proved,  with  interest  at  £&  per 
cent.    After  such  payment  the  surety  stands  in  the 
annuitant's  place  as  to  the  proof  made.    The  bank- 
rupt's certificate  is  to  be  a  discharge  to  him  from  all 
claims  of  such  annuitant,  or  of  such  surety.    So  far  as 
concerns  the  discharge  of  the  grantee  against  the 
claim  of  his  surety,  there  is  a  marked  distinction 
between  bankruptcy  and  insolvency,  as  will  be  pre- 
sently pointed  out,  the  bankrupt  being  discharged 
whilst  the  insolvent  remains  liable.     The  provisions 
of  the  above  175th  sect,  do  not  apply  to  the  case  of 
the  bankruptcy  of  a  surety  for  an  annuitant,  and 
though  by  sec.   178  of  the  act  the  grantee  of  the 
annuity  may,  if  he  please,  enter  a  claim  on  the 
liability  of  the  bankrupt  to  pay  money  upon  a  con- 
tingency, he  is  not  obliged  to  do  so,  and  it  therefore 
seems  that  the  doctrine  of  the  case  of  Thompson  v. 
Thomson  (2  Bing.  N.  C.  168)  still  applies—namely, 
that  a  certificate  of  bankruptcy  is  no  defence  to  an 
action  against  the  surety  on  an  annuity  bond  for  in- 
stalments becoming  due  and  renuuning  unpaid  after 
the  bankruptcy  of  the  surety  (see  Thompson  v. 
Whatley,  infra). 

Liability  of  grantee  of  annuity  on  insolvency. — By 
sec.  80  of  the  1  &  2  Vic.  c.  110  (which  is  the  act  now 
in  force  for  the  relief  of  insolvent,  debtors,  see  ante, 
p.  3),  the  discharge  of  an  insolvent  debtor  is  to 
extend  to  any  sum  and  sums  of  money  which  shall 
be  payable  by  way  of  annuity  or  otherwise  at  any 
future  time  or  times  by  virtue  of  any  bond,  covenant, 
or  other  securities,  and  every  person  or  persons  who 
would  be  a  creditor  or  creditors  of  such  insolvent  for 
such  sum  or  sums  of  money,  if  the  same  were  pre- 
sently due,  shall  be  admissible  as  a  creditor  or  credi- 
tors for  the  value  of  such  sum  and  sums  of  money  so 
payable  as  aforesaid.    There  is  no  provision  in  the 
Insolvent  Act  like  that  in  the  Bankruptcy  Act  dis- 
charging the  insolvent  grantee  Irom  liability  to  his 
surety,   and  accordingly  it  nas  been  held  (upon 
similar  language  of  the  repealed  Insolvent  Act),  that 
the  grantor  of  an  annuity,  though  discharged  by  his 
insolvency  from  all  liability  to  the  grantee,  is  not 
discharged  from  liability  to  his  surety  for  payments 
made  by  the  latter  in  respect  of  the  annuity  subse- 
quently to  the  grantor's. discharge  under  the  act.   In 
fact,  the  insolvency  of  the  grantor  is  no  discharge  to  his 
surety,  nor  is  any  provision  made,  as  is  done  in  the 
case  of  bankruptcy,  for  the  surety's  not  being  sued 
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until  proof  by  the  grantee.  The  cases  we  refer  to,  as 
showing  that  an  insolvent  grantor  is  not  discharged 
from  liability  to  his  surety  for  payments  made  by 
the  latter  in  respect  of  the  annuity  subsequently  to 
the  grantor's  discharge  under  the  act,  are  Hocken  v. 
Brown,  6  Scott,  194 ;  Cowley  v.  Bussell,  4  Taunt, 
460 ;  Page  v.  Bussell,  2  Man.  and  Seiw.  551 ;  Free- 
man v.  Burgess,  6  Scott,  202 ;  Abbott  v.  Bruere, 
7  Scott,  753. 

Liability  of  surety — Insolvency. — Where  the  surety 
of  the  grantor  of  an  annuity  becomes  insolvent,  he 
still  remains  liable  for  instalments  becoming  due 
and  remaining  unpaid  after  such  insolvency.  And 
the. same  is.  the  case  with  a  party  petitioning  for 
protection  under  the  5  &  6  Vic.  c.  116,  s.  10,  and 
the  7  &  8  Vic*  c.  96,  s.  25 ;  and  this,  though  the 
latter  act  contains  a  provision  u  that  every  sum  of 
jnoney  which  shall  be  payable,  by  way  of  annuity  or 
otherwise,  at  Any  future  time  or  times  by  virtue  of 
any  bond,  &c,  shall  be  deemed  and  taken  to  be 
debts  within  the  meaning  of  the  5  &  6  Vic.  c.  116." 
In  the  case  of  Thompson  v.  Whatley  (16  Qu.  Ben. 
Rep.  189;  S.  C.  15  Jur.  575)  a  surety  upon  an 
annuity  bond  who  had  become  insolvent  and  obtained 
a  final  order  for  protection  under  the  5  &  6  Vic. 
c.  116,  was  held  not  to  be  protected  thereby  from 
being  afterwards  sued  upon  his.  bond  on  default  of 
the  grantor  for  instalments  accrued  due  subsequently 
to  the  filing  of  such  petition ;  for  the  liability  of  the 
surety  on  the  bond,  before  default  of  his  principal, 
is  not  a  debt  of  the  surety  within  the  meaning  of  the 
5  &  6  Vic.  c.  116,  s.  10,  and  the  7  &  8  Vic.  c.  96, 
8.  25,  applies  only  to  the  liability  of  the  grantor  of 
an  annuity,  and  not  to  the  liability  of  his  surety. 

Enforcing  payment  of  annuity  in  equity. — We  may 
observe  that  in  the  case  of  annuities  given  by  will, 
the  most  usual  and  effectual  remedy  is  by  a  bill  in 
equity.  And  so  in  other  cases  where  the  grantee 
has  an  equitable  title  only.  And  it  has  been  held 
that  a  bill  in  equity  will  lie  to  enforce  the  payment 
of  an  annuity,  although  depending  on  the  grantor's 
personal  security;  at  least,  such  is  stated  to  have 
been  so  decided  in  the  case  of  Clifford  v.  Turrell 
(6  Jur.  5 ;  on  appeal,  9  Jur.  633),  in  which  case  a 
court  of  equity  certainly  decreed  specific  performance 
of  an  agreement  to  grant  an  annuity  not  charged  on 
land,  but  being  a  mere  personal  annuity,  on  the 
ground  that  the  damages  at  law  in  such  a  case 
would  be  estimated  by  the  jury  according  to  the 
average  duration  of  human  life ;  but  it  might  or 
might  not  be  a  sufficient  compensation,  as  the  party 
might  live  beyond  the  average  period  of  life. 
Damages,  therefore,  would  not  necessarily  be  a 
compensation. 

Limitations,  Statute  of— At  late. — Where  a  person 
is  entitled  under  a  will  to  an  annuity  charged  on 


land  (not  being  charged  so  as  to  make  any  party  a 
trustee  for  the  annuitant,  see  infra ;  10  Jur.  280 ; 
3  Dru.  &  W.  482,  the  Doctrine  of  Francis  v.  Grover 
and  Hughes  v.  Kelly)  his  right  to  recover  the 
annuity,  as  such,  is  barred  under  sec.  2  of  the  8  &  4 
Will.  4,  c.  27,  though  he  has  never  received  any 
part  of  the  annuity,  at  the  end  of  twenty  yean  from 
the  tmte  when  his  right  to  make  a  distress  first 
accrued  (James  v.  Salter,  3  Bing.  N.  C.  344;  4 
Scott,  168).  This  case  has  been  the  subject  of 
much  discussion,  and  in  particular  Lord  St  Leonards 
(Real  Prop.  Stats,  pp.  19—24)  has  expressed  his 
dissatisfaction  therewith.  The  court,  in  fact,  held, 
that  the  2nd  sec.  of  the  act  contemplates  and  pro- 
vides for  the  case  where  the  right  or  title  to  the 
annuity  itself  is  disputed ;  and  the  object  of  the  3rd 
sec.  is,  to  explain  and  give  a  construction  to  the 
enactment  contained  in  the  2ndN*ec.  as  to  4t  the 
time  at  which  the  right  to  make  a  distress  for  any 
rent  shall  be  deemed  to  have  first  accrued,"  in  tips* 
cases  only  in  which  doubt  or  difficulty  might  occur, 
leaving  every  case  whieh  plainly  fills  within  the 
general  words  of  the  2nd  sec.,  but  is  not  included 
among  the  instances  given  in  the  3rd,  to  be  governed 
by  the  operation  of  the  2nd.  A  rent  or  annuity 
created  by  a  will  falls  therefore  within  sec.  2,  and  is 
not  excepted  out  of  it  by  the  3rd  sec,  and  con- 
sequently the  twenty  years  would  run  from  the 
period  when  the  right  to  distrain  for  it  first  accrued. 
Nevertheless,  the  reader  must  bear  in  mind  that 
it  has  been  decided  that  the  limitation  prescribed  by 
the  above  statute  does  not  apply  to  an  action  on  a 
collateral  covenant  for  payment  of  a  rent  charged 
on  land,  and  that  the  covenantee  may.  recover 
damages  for  a  breach  of  that  covenant,  notwithstand- 
ing his  right  to  recover  the  rent-charge  is  barred  by 
the  statute  (Manning  v.  Phelps,  10  Ex.  Rep.  59). 

As  to  arrears  of  an  annuity,  it  is  settled  that  a 
rent-charge  by  deed  out  of  land  being  within  s.  3  of 
the  3  &  4  Will.  4,  c.  27,  the  arrears  may  be  reco- 
vered by  action  so  as  to  charge  the  person  for 
twenty  years  (Strachan  v.  Thomas,  12  Adol.  and  £1. 
558 ;  4  Per.  and  Dav.  229).  But  as  against  the 
land  only  six  years'  interest  is  recoverable  (Hunter  v. 
Nockolds,  1  Hall  and  Tw.  644 ;  over-ruling  Doe 
Vigier  v.  Lee,  2  Hare,  326).  This  does  not,  bow- 
ever,  apply  where  there  is  a  term  for  securing  the 
payment  of  the  annuity  (as  there  was,  indeed,  in 
Hunter  v.  Nockolds,  but  that  was  overlooked). 
Thus,  where  a  testator  devised  his  real  estates  to 
trustees,  upon  trust  to  pay  certain  annuities,  which 
were  to  be  increased  in  certain  events,  and  a  term  of 
99  years  was  vested  in  other  trustees,  for  better 
securing  the  annuities,  and  subject  thereto,  the 
estates  were  limited  to  the  testators  sons  for  life, 
with  divers  remainders  over.    The  first  tenant  for 
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life  entered  into  possession,  and  soon  afterwards  the 
events  happened  by  which  the  annuities  were  to  he 
increased.  The  original  annuities  were  regularly 
paid,  but  no  payment  was  made  in  respect  of  the 
increased  annuities.  After  the  death  of  the  tenant 
for  life,  and  much  more  than  six  years  after  the 
period  when  such  increased  payments  ought  to  have 
been  made,  a  bill  was  filed  by  the  annuitants  to  have 
the  whole  arrears  raised  out  of  the  estate  of  the 
tenant  for  life,  and-by  sale  or  mortgage  of  the  term : 
Held,  that  the  term,  being  a  subsisting  term,  on 
which  the  trustees  might  obtain  possession,  the  case 
was  within  the  saving  of  the  25th  section  of  the  act 
8  &  4  Will.  4,  c.  27,  and  that  the  annuitants  were 
not  barred  by  the  operation  of  the  42nd  section  of 
that  act  from  recovering  the  entire  arrears  (Cox  v. 
Dolman,  2  De  G.  Mac.  &  G.692;  S.  C.  17  Jur.  97-r 
22  Law  Journ.  Chanc.  427. 

An  annuity  charged  on  land  by  will,  comes  within 
the  meaning  of  the  word  urent  "in  the  42nd  sec.  of 
the  3  &  4  Will.  4,  c.  27,  as  explained  by  the  inter- 
pretation clause,  and  therefore  no  more  than  six 
years'  arrears  are  recoverable  (Ferguson,  v.  Livings- 
ton, Ir.  Eq.  Rep.  202). 

Limitation  in  equity. —We  may  add  that  in  equity 
where  a  testator  has  charged  an  annuity  on  his  real 
estates  devised  to  his  trustees,  the  right  to  recover 
the  annuity  will  not  be  affected  by  lapse  of  time 
(3  &  4  Will.  4,  c.  27,  s.  25).  But  where  real  estate 
is  given  to  a  party  beneficially  subject  to  the  charge 
of  annuities,  the  statute  will  run,  as  the  beneficial 
devisee  is  not  like  the  devisee  in  trust,  a  trustee  for 
the  annuitant ;  accordingly,  where  a  testator,  after 
bequeathing  an  annuity,  charged  the  same  on  his 
real  estates,  and  then  devised  his  real  estates,  subject 
to,  and  charged  with,  the  payment  of  the  annuity, 
to  his  grandson  in  fee,  it  was  held  that  the  grandson* 
was  not  a  trustee  for  the  annuitant  within  the  25th 
sec.  of  the  3  &  4  Will.  4,  c.  27,  so  as  to  entitle  the 
latter  to  recover  more  than  six  years*  arrears  of  the 
annuity  (Francis  v.  Glover,  10  Jur.  230;  see  14 
Jur.  258;  Hughes  v.  Kelly,  3  Dru.  &  Warr.  432). 
When  it  has  been  ascertained  that  there  is  no  trust, 
the  rules  of  law  and  equity  agree,  and  therefore  what 
has  been  above  said  as.  to  the  time  of  limitation  at 
law  will  apply  to  cases  in  equity. 
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CONVEYANCING  AND  EQUITY. 

AWARD.— Specific  performance— Colliery  lease— 
Delay.— An  agreement  for  a  colliery  lease,  which  the 
intended  lessees  were  at  the  time  working,  contained 
a  stipulation  that  H.  and  S.,  two  persons  named  as 
arbitrators,  u  should  have  full  liberty  to  decide  the 


value  of  such  mines  as  minerals  as  between  the  par- 
ties, and  to  direct  the  payment  of  the  same  to  be 
made  at  such  times  and  by  such  instalments  as  they 
deem  right.*'  The  award  was  made  on  the  13th 
April,  1848.  On  the  10th  June  the  award  was  for 
the  first  time  brought  to  the  knowledge  of  the 
lessees,  who  on  the  8th  of  August  for  the  first  time 
objected  to  the  award  as  invalid,  but  stated  that  they 
were  willing  to  enter  into  an  equitable  arrangement. 
There  was  evidence  to  show,  that,  subsequently  to 
that,  parties  went  down  into  the  mines,  on  behalf  of 
both  parties,  to  value  the  mines,  with  a  view  to  an 
arrangement;  but  ultimately,  in  the  beginning  of 
1849,  the  lessees  abandoned  the  mines.  Upon  a  bill 
by  lhe  lessors,  filed  in  1852,  for  specific  performance 
of  the  agreement.  Semble,  first,  that  the  award  was 
not  invalid  in  consequence  of  the  arbitrators  not 
having  examined  witnesses  on  the  question  of  value, 
for  it  is  not  incumbent  upon  the  arbitrators  to  examine 
witnesses,  when  a  matter  is  referred  to  persons  such  as 
surveyors  and  people  of  skill  to  value  and  settle 
what  the  value  of  property  to  be  bought  or  let  is ;  it 
is  not  incumbent  on  them  to  examine  witnesses,  for 
necessarily  they  are  intrusted,  from  their  experience, 
and  from  their  observation,  to  form  a  judgment 
which  the  parties  referring  to  them  agree  shall  be  sa- 
tisfactory. Secondly,  that  the  award  was  not  invalid 
in  consequence  of  the  arbitrators  having  asked  the 
opinion  of  the  person  whom  they  had  previously 
named  as  umpire  :.  Held,  reversing  the  decision  of 
the  V.  C,  that  the  award  was  invalid^  one  of  the  ar- 
bitrators having  stated  the  value  of  the  mines  con- 
trary to  his  own  conviction.  Semble,  also  that  the 
award  was  invalid  in  consequence  of  the  arbitrators 
not  having  signed  the  award  at  the  same  time. 
Quote,  whether  the  defendant  was  estopped  from 
objecting  to  the  award  by  the  delay  in  making  his 
objection?  Semble,  that  whether  the  objection  was 
taken  in  time  or  not  did  not  signify,  as  the  effect  of 
the  subsequent  acts  was  to  show  that  a  new  nego- 
tiation had  been  opened :  Held,  dismissing  the  bill 
for  specific  performance,  that  the  delay  in  filing  the 
bill  was  fatal.    Bade  v.  William*,  1  Jur.  N.  S.  193. 

CHABJTY.—Granmar  school— Religious  education 
\ante%  p.  171}. — In  a  grammar  school  founded  by 
royal  charter  (5  Edw.  6)  the  management  of  which 
was  vested  in  a  body  corporate  of  four  governors,  of 
the  -rank  and  order  of  a  knight,  who  were  empowered 
with'  the  advice  of  the  bishop  of  the  diocese,  to  make 
statutes  and  ordinances  for  the  government  of  the 
school,  the  court  refused  to  appoint  a  board  of  eight 
trustees  to~act  conjointly  with  the  governors  in  the 
administration  of  the  school.  The  court  refused  to 
insert,  in  a  scheme  for  the  regulation  of  the  school, 
a  clause  exempting  the  children  of  conscientious 
dissenters  from  receiving  instruction  in  the  Scriptures, 
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catechism,  liturgy,  doctrine!  and  discipline  of  the 
Church  of  England,  directing  that  the  scholars  should 
be  instructed  in  religion  according  to  such  statutes 
and  ordinances  as  should  be  made  from  time  to  time 
by  the  governors  pursuant  to  the  powers  eon  tamed 
in  the  charter.  Beligious  mstruction  according  to 
the  doctrines  of  the  Church  of  England  essential  in 
grammar  schools.  As  Chelmsford  Grammar  School, 
Week.  Rep.  1864-6,  p.  291. 

CHOSE  IN  ACTION  [am*,  pp.  86,  93].— JVbn<* 
—Assignment  of  fund  in  court— Stop  order-Surety — 
Costs. — Where  a  fund  in  court  is  assigned  to  secure 
the  payment  of  a  debt,  which  becomes  the  subject  of 
a  marriage  settlement,  the  trustees  must  obtain  a 
stop  order  to  prevent  the  payment  out  of  court  with- 
out notice  to  them,  even  though  the  assignee  had 
already  obtained  an  order  to  prevent  its  payment 
without  notice  to  him.    And  one  share  of  the  fund 
.belonging  to  the  principal  debtor  having  been  paid 
out  of  court  by  means  of  an  improper  act  of  the  soli- 
citor acting  for  the  creditor  (a  surety  who  owned 
another  share  of  the  fund),  and  the  trustees  of  the 
marriage   settlement,  the  share  belonging  to,  the 
surety  was  held  to  be  discharged.      Wheatiey  v. 
Bastow,  1  Jur.  N.  S.  222 ;  Week.  Bep.  1864-6,  p.  296. 
DEVISE.— Legal  estate— Trustees  estate  co-exten- 
sive with  their  duties. — A  devise  to  trustees  and  their 
heirs:  Held,  to  confer  an  estate  co-extensive  only 
with  the  trusts  they  had  to  perform.    Devise   of 
freeholds  to  trustees  "  and  their  heirs,"  upon  trust 
to  receive  the  rents,  and  pay  them  to  E.  W.,  a 
feme  covert,  for  her  separate  use ;   and  after  her 
death,  upon  trust  to  sell  and  divide  amongst  her 
children,  and,  in  default,  to  apply  the  rents  towards 
the  education  of  J.  W.,  until  he  attained  twenty- 
one  ;  and  (continued  the  testator)  "  when  J.  W. 
shall  have  so  attained  that  age,"  I  devise  to  him 
and   his  heirs  all  my  real  and  personal  estate: 
Held,  on  the  death  of  E.  W.  without  issue,  that 
J.  W.   took  the    legal  estate    in  fee.     Ward  v. 
Burbury,  18  Bear.  190. 

FEME  COVERT.— Acknowledgment  [ante,  p.  839] 
—Affidavit.^-Wheve  the  certificate  and  affidavit  of 
'  an  acknowledgment  of  a  married  woman  under  3 
&  4  Will.  4,  c.  74,  had  not  bee*  filed  for  many 
years,  and  one  of  the  commissioners  had  died,  and 
the  other  made  an  affidavit  verifying  the  certificate 
(which  was  in  the  usual  form)  and  stating  that  the 
acknowledgment  was  made  by  the  married  woman ; 
and  that  from  his  practice  in  such  cases,  he  believed 
and  had  no  doubt  that  the  proper  questions  were 
put  to  her,  and  the  proper  answers  made :  field, 
not  sufficient  though  it  might  have  been  sufficient, 
if  he  had  stated,  as  in  the  case  of  an  attesting 
witness  to  a  deed,  that  ftom  the  fact  of  his  signa- 
ture, to  the  certificate,  he  believed,  and  had  no 


doubt,  that  all  things  had  been  regularly  done, 
as  they  purported  to  have  been  done,  msamoch 
as  otherwise  his  signature  would  never  have 
been  attached  to  it.  Exports  Gardner,  8  Coin, 
Jaw  Bep.  841.  The  affidavit  having  after- 
wards been  amended  in  conformity  with  the  above 
decision:  Held,  sufficient    /oirf.843. 

FEME  COVEBT.— Wife's  equity  to  a  mitlmmt 
[ante,  pp.  9,  87,  200,  872]— Conduct  of  husband.— 
In  determining  what  portion  of  a  fond  ought  to  be 
settled  upon  a  married  woman  under  her  equity  to  a 
settlement,  the  court  will  look  at  the  whole  of  the 
circumstances  of  the  case,  and  particularly  at  the 
conduct  of  the  husband ;  and  in  a  proper  case  the 
whole  fund  may  be  settled  upon  her,  although  the 
husband  has  not  received  any  part  of  her  properly. 
In  a  case  where  a  wife  obtained  a  sentence  of  divorce 
from  her  husband  on  the  ground  of  adultery,  but 
without  alimony,  and  lived  separate  from  him  after 
having  been  so  treated  by  him,  that,  in  the  opinion  of 
the  court,  she  could  not  continue  to  live  with  him, 
and  the  husband  contributed  nothing  to  her  support 
after  the  separation,  the  whole  income  of  a  sum  of 
£10,000  stock,  to  which  she  was  entitled  for  life, 
was  oroered  to  be  paid  to  her,  though  the  rest  of 
her  property,  yielding  an  income  sufficient  for  her 
support,  had  been  settled  on  her  at  her  marriage. 
Per  the  Lord  Justice  Turner:  Semble,  that  ane 
divorce,  on  the  ground  of  adultery,  would  alone  be 
sufficient  to  disentitle  the  husband  to  receive  any 
part  of  the  income.  Barrow  v.  Barrow,  3  Eq. 
Bep.  149. 

HUSBAND  AND  WIFE  [ante,  pp.  298,  889].— 
Settlement— Separate  use — Settled  property  getting  into 
insolvent  husband's  hands,  and  lost — Other  property  of 
husband  indemnifying  die  wife—^Lien  on  fund  in  court. 
Upon  a  marriage  it  was  agreed  that  a  reversionary 
interest  of  the  intended  wife  should  be  paid  to  the 
husband  when  it  fell  into  possession,  and  other  pro- 
perty of  the  wife  was  settled  to  her  separate  use; 'the 
settled  funds,  by  reason  of  breaches  of  trust,  came  to 
the  hands  of  the  husband,  who  afterwards  became 
insolvent.  When  the  reversionary. interest  fell  into 
possession  it  was  paid  into  court,  and,  in  a  suit  to 
make  the  trustee  liable,  or  .to  have  payment  out  of 
the  fund  in  court  of  the  amount  of  the  settled  pro- 
perty which  had  been  lost,  the  court  declared  that 
the  wife  had  a  lien  on  the  fund  to  that  amount,  and 
that  the  trustee  was  liable  to  make  good  the  rest. 
Thorp  v.  Thorp,  24  Law  Tim.  Bep.  386. 

INTERPLEADER  [ante,  pp.  10, 55].— Agent  and 
principal — Costs — Receipt  of  money  as  agent  of  another. 
— The  principles  upon  which  the  doctrine  of  equit- 
able interpleader  depend  do  not  appear  to  be  well 
understood.  We  have  before  (ante,  pp.  10,  55) 
given  some  notion  thereof,  and  we  may  now  add  the 
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observations  of  Lord  Cottenham  in  Crawshaw  y. 
Thornton  (2  Myl.  &  Cr.  1):  uThe  case  tendered 
by  every  such  bill  of  interpleader  ought  to  be,  that 
the  whole  of  the  rights  claimed  by  the  defendant 
maybe  properly  determined  by  litigation  between 
them,  and  that  the  plaintiffs  are  not  under  any 
liabilities  to  either  of  the  defendants  beyond  those 
which  arise  from  the  title  to  the  property  in 
contest ;  because,  if  the  plaintiffs  have  come  under 
any  personal  obligation,  independently  of  the 
question  of  property,  so  that  either  of  the  defendants 
may  recover  against  them  at  law  without  establishing 
a  right  to  the  property,  it  is  obvious  that  no  litiga- 
tion between  the  defendants  can  ascertain  their 
respective  rights  as  against  the  plaintiffs;  and  the 
injunction,  which  is  of  course,  if  the  case  be  a  proper 
subject  for  interpleader,  would  deprive  a  defendant, 
having  such  a  case  beyond  the  question  of  property, 
of  part  of  his  legal  remedy,  with  the  probability  at 
least  of  failing  in  the  contest  with  his  co-defendant, 
in  which  case  the  injunction  would  deprive  him  of 
a  legal  right  without  affording  him  any  equivalent 
or  compensation.  These  principles  and  those  before 
referred  to  (ante,  pp.  10,  55)  will  explain  the 
following  decision: — A.,  having  a  claim  to  certain 
property  in  India,  agreed  with  B.  that  B.  should 
undertake  the  -trouble  and  expense  of  recovering  it, 
and  that  if  successful,  he  should  receive  half  the 
value  of  the  property  recovered.  Afterwards,  A.'s 
title  having  been  established,  A.,  with  B.'s  con- 
currence, sent  a  power  of  attorney  to  C.  to  receive 
the  money,  with  instructions  to  remit  it  to  England. 
C.  accordingly  received  the  money,  and  transmitted 
a  bill  of  exchange  for  the  amount  to  his  agent  in 
England.  A.  having  refused  to  perform  the  agree- 
ment, B.  filed  a  bill  against  him,  and  A.  brought  an 
action  at  law  against  C.  for  the  amount  of  the  bill. 
C.  thereupon  filed  a  bill  of  interpleader  against  A. 
and  B. :  Held,  that  C.  having  become  possessed  of 
the  property  solely  as  A.'s  agent,  it  was  not  a  proper 
case  for  interpleader,  and  the  court  refused  to 
allow  C.  a  lien  for  his  costs  on  the  fund.  Watts  v. 
Hammond,  Week.  Rep.  1854-55,  p.  812. 

LANDLORD  AND  TENANT.— Agreement  lease 
— Option — Waiver. — A  letting  in  1845  to  a  yearly 
tenant,  and  if  he  should  wish  a  lease,  that  the  lessor 
will  grant  the  same  for  seven,  fourteen,  or  twenty- 
one  years  at  the  same  rent,  is  sufficiently  certain  to 
be  specifically  performed.  It  is  to  be  construed  an 
optional  lease  for  twenty- one  years  from  1845, 
determinable  at  the  end  of  seven  or  fourteen  years, 
at  the  option  of  the  tenant.  Under  such  a  contract, 
the  landlord  might  call  on  the  tenant  to  exercise  his 
option,  andT  in  default,  might  determine  the  tenancy, 
but  this  might  afterwards  be  waived  by  a  receipt  of 
rent.    Mersey  v.  Giblett,  18  Beav.  174. 


LEGACIES.  —Double  portions  —  Satisfaction  — 
Parol  evidence — Deed,  whether  testamentary.  —  The 
presumption  is  in  ordinary  cases  against  a  testator 
intending  a  double  benefit  to  a  legatee,  or,  as  it  is 
expressed,  against  double  portions.  It  is,  however, 
settled  (see  Lee  v.  Fain,  4  Hare,  201 ;  Hall  v.  Hill, 
1  Dru.  and  Warr.  94)  that  where  the  presumption 
against  double  portions  arises  it  is  rebuttable  by 
evidence,  but  this  does  not  authorise  the  admission 
of  parol  evidence  to  explain  a  written  instrument 
where  the  presumption  does  not  arise  on  the  face  of 
it.  The  following  decision  exemplifies  these  re- 
marks : — Where  a  grantor  gave  annuities  to  certain 
persons  by  deed,  and  other  annuities  by  a  subsequent 
deed  to  several  of  the  same  persons :  Held,  upon 
circumstances  appearing  on  -the  face  of  the  deeds, 
that  no  presumption  against  double  portions  arose, 
and  that  evidence  was  not  admissible  to  show  that 
the  second  deed  was  substitutionary.  The  first  deed 
created  a  term  to  commence  from  the  day  before  the 
grantor's  death  to  secure  annuities  to  be  paid  after 
his  death,  and  it  reserved  a-  leasing  power  and  a 
power  of  revocation  of  the  trusts  of  the  term.  It  was 
not  executed  by  the  trustees,  and  was  found  among 
the  grantor's  papers  after  his  death.  Quasre,  whether 
the  deed  was  testamentary.  Palmer  v.  Newell, 
Week.  Rep.  1854-5,  p.  833. 

LEGATEE.— Suing  debtor  to  estate— Refusal  of 
executor  to  sue  debtor. — As  a  general  rule  a  residuary 
legatee  cannot  file  a  bill  against  a  debtor  to  the 
testator's  estate,  except  where  the  executors  decline 
or  refuse  to  do  their  duty  in  calling  the  debtor  to  an 
account,  under  such  circumstances  as  amount  to  a 
breach  of  their  duty,  or  where  there  exists  such  a 
relation  between  the  executor  and  the  alleged  debtor 
as  to  impose  great  impediments  to  calling  the  debtor 
to  account.  The  mere  existence  of  the  relation  of 
solicitor  and  clients  between  the  debtor  and  executors 
is  not  sufficient  to  entitle  a  residuary  legatee  to  sue. 
Saunders  v.  Druce,  Week.  Rep.  54-5,  p.  301. 

LIMITATIONS,  STATUTE  OF.— Tenant  in  tail 
—Remainder-man— 3  fr  4  Will.  4,  c.  27,  ss.  21,  22.— 
By  ss.  22  &.  23  of  the  3  &  4  Will.  4,  c.  27,  where  a 
tenant  in  tail  is  barred  from  recovering  any  land  or 
rent,  the  remainder-men  whose  estates  he  might  have 
barred  are  not  entitled  to  recover.  And  where  the 
tenant  in  tail  is  not  fully  barred  at  his  death,  but 
there  is  an  adverse  possession  running  on  against 
him,  it  will  continue  to  run  on  against  the  remainder- 
men. The  object  of  these  sections  is  to  put 
remainder-men  in  tail,  whose  estates  might  be 
barred  by  tenants  in  tail,  on  the  same  footing 
as  if  they  claimed  under  tenants  in  tail,  that  is  to 
say,  a  tenant  in  tail  allowing  any  portion  of  the 
twenty  years  to  run  without  making  an  entry  or 
bringing  an  action,  does,  to  the  extent  of  the  period, 
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bind  the  remainder-man.    In  accordance  with  the 
opinion  of  Lord  St.  Leonard*  in  his  work  on  Real 
Property  Statutes  (p.  92)  it  has  been  decided  that 
the  above  sections  of  the  statute  have  a  retrospective 
'  operation,  also  that  where  the  statute  has  commenced 
running  against  a  tenant  in  tail  it  will  continue  to 
run  against  a  remainder-man  although  under  dis- 
abilities.    Goodall  v.  Skerratt,  25  Law  Tim.  Rep.  6. 
MISREPRESENTATION.— Deed— Execution  by 
one  of  covenant-  intended  to  be  executed  by  several — 
Public  company — Contributorie$.~A  deed  executed  by 
some  of  the  parties  to  it  with  the  intention  of  being 
bound  together  with  others,  who  do  not  execute  it,  is 
void  in  equity,  as  contrary  to  the  intention.    In  Un- 
derbill v.  Horwood  (10  Ves.  225)  Lord  Eldon  laid  it 
down  that  where  a  man  executes  a  bond,  meaning 
that  it  should  be  the  joint  bond^of  himself  andanother, 
and  the  other  does  not  execute  it,  he  who  has  ex- 
ecuted, and  has,  therefore,  contrary  to  his  intention, 
become  severally  bound,  has  a  right  to  have  the 
bond  delivered  up.    Where  a  deed  contains,  with  or 
without  a  wrong  intention,  a  material  misrepresenta- 
tion of  a  fact,  a  court  of  equity  will  not,  at  the 
instance  of  those  by  whom  the  misrepresentation 
was  made,  enforce  it  against  those  to  whom  the 
misrepresentation  was  made.    *  In  ordinary  cases, 
indeed,  the  court  declines  to  act  upon  such  an  ob- 
jection to  a  deed  without  the  institution  of  a  cross- 
suit  ;  but  in  the  particular  case  of  jurisdiction  under 
the  Winding-up  Acts,  such  a  step  is  unnecessary, 
and,  indeed,  would  be  improper.     These  remarks 
will  explain  the  following  decision :  Upon  the  pro- 
jecting of  a  railway  company  a  deed  was  prepared 
called  the  subscribers'  agreement,  which  recited  that 
certain  persons  had  become  managing  directors,  and 
purported  to  contain  a  covenant  by  the  subscribers 
and  managing  directors  to  indemnify  the  latter  for 
the  costs  of  the  undertaking.    The  deed  was  ex- 
ecuted by  certain  subscribers,  but  not  by  any  of  the 
managing  directors.    One,  if  not  more,  of  the  per- 
sons named  in  the  deed  had  not  consented  to  act, 
and  never  did  act,  as  a  managing  director.   In  wind- 
ing-up the  undertaking  the  managing  directors  and 
the  subscribers  were  put  on  the  list  of  contributories, 
and  a  call  was  made  upon  all  the  contributories  for 
the   debts  and  costs.     Upon  motion  by  the  sub- 
scribers to  discharge  the  call:  Held,  that  the  deed, 
which  must  be  taken  as  having  been  prepared  by  the 
managing  directors,  or  some  of  them,  could  not  be 
enforced  by  them  against  the  subscribers  on  account 
of  the  misrepresentations  it   contained,  and  that, 
therefore,  at  least  as  between  the  two  classes  of  con- 
tributories the  managing  directors  were  primarily 
liable  for  the  debts  and  costs.    Re  Dover,  Hastings, 
and  Brighton  Junction  Railway   Company,  exparte 
Carew,  24  Law  Tim.  Rep.  329. 


MUNICIPAL  CORPORATIONS  ACT.— 5  «•  6 
WW.  4,  c.  76,  f.  94,  96— Power  to  lease.— Ihe  94th 
section  of  the  5  &  6  Will.  c.  76,  in  effect  prohibits 
all  leases  of  corporation  property,  except  at  a  rack- 
rent,  without  fine.  The  96th  section,  nevertheless, 
permits  leases  in  certain  cases  which  would  not  be 
good  under  the  94th  sec.  This  is  an  enabling  see., 
intended  to  give  corporations  the  power  to  do  what 
is  just,  and  is  therefore  to  be  construed  liberally. 
The  section  contains  two  distinct  clauses,  the  second 
of  which  relates  only  to  leases  ordinarily  made  with 
an  arbitrary  fine.  The  other  part  of  the  section 
enumerates  several  cases  in  which  corporations  are 
to  retain  the  same  power  of  leasing  which  they  had 
before  the  act,  which  was,  in  fact,  without  limitation. 
One  case  is,  where  the  corporations  are  bound  by  a 
covenant  or  agreement,  or  enjoined  by  a  deed,  will, 
or  other  document.  Another  is,  where  they  have 
been  sanctioned  or  warranted  by  ancient  usage,  or 
by  custom  or  practice.  The  words  of  the  95th  sec. 
as  to  a  practice  for  renewal  are,  "  Where  the  cor- 
poration is  warranted  by  practice  to  make  a  renewal 
of  a  lease  at  a  fine  certain  or  under  special  terms  or 
restrictions."  It  has  been  decided  that  in  order  to 
constitute  a  practice  to  renew  under  the  95th  section 
there  must  have  been  a  series  of  leases  of  a  similar 
and  uniform  character.  Attorney  General  v.  Cor- 
poration of  Great  Yarmouth,  Week.  Rep.  1854-5, 
p.  309. 

PARTNERSHIP.— Dissolution  of  partnership— 
Indemnity  against  debts — Lien  upon  partnership  pro- 
perty in  hands  of  assignee  for  value. — By  a  deed  of 
dissolution,  dated  in  1825,  the  outgoing  partner 
covenanted  to  assign  to  the  continuing  partner  all  the 
partnership  property,  subject  to  the  payment  of 
debts ;  and  the  continuing  partner  covenanted  to  pay 
the  debts,  and  to  indemnify  the  outgoing  partner  and 
his  estate  against  them.  In  1831  a  policy  of  assu- 
rance, part  of  the  partnership  property,  was  assigned 
by  the  continuing  partner  to  a  purchaser  for  value, 
with  notice  of  the  deed  of  dissolution.  The  con- 
tinuing partner  afterwards  became  bankrupt,  and 
partnership  debts  left  unpaid  by  him  were  proved 
against  the  estate  of  the  outgoing  partner,  deceased : 
Held,  that  the  assignee  for  value  was  entitled  to  the 
policy  monies  in  priority  to  the  representatives  of  the 
outgoing  partner,  for  the  case  of  such  representatives 
cannot  be  put  higher  than  the  case  of  an  express 
trust  in.  the  continuing  partner  to  sell  the  property, 
and  apply  the  proceeds  in  payment  of  the  debts  of 
the  partnership.  A  purchaser  from  such  continuing 
partner,  even  with  express  notice  of  the  trust,  would 
not  have  been  bound  to  see  to  the  application  of  the 
purchase-money.  This  has  been  settled  in  many 
cases,  which  were  considered  in  the  case  of  Robin- 
son v,  Lowater,  18  Jur.  321 ;  confirmed  on  App., 
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Ibid.  363.  In  re  LangmeaoVs  Trust,  1  Jur. 
N.  S.  198. 

SHIPPING  [ante,  pp.  243,340].— -Merchant  Ship- 
ping  Act,  1854  [ante,  p.  840]— Form  of  order.— In 
a  suit  by  a  shipowner  under  seca.  504  and  514  (set  out 
ante,  p.  340)  of  the  statute  17  &  18  Vie.  c.  104,  for  an 
injunction  to  restrain  actions  in  the  court  of  common 
pleas  by  parties  who  claimed  for  losses  of  cargo  by 
wreck ;  the  court  granted  the  injunction  and  settled 
the  form  of  order.  African  Steam  Ship  Co.  v.  Swangy, 
Week.  Rep.  1854-5,  p.  337. 

SPECIALTY  DEBT.— Acknowledgment  of  debt 
under  seal — Trustee — Specialty  or  simple  contract  debt. 
Where  a  party  is  a  simple  contract  debtor  by  reason 
of  holding  money  upon  trust,  the  nature  of  the  debt 
is  not  rendered  a  specialty  debt  on  the  ground  that 
the  trustee  upon  its  payment  to  him  has  acknow- 
ledged its  receipt  by  an  instrument  under  seal. 
Brewe  v.  Cox,  24  Law  Tim.  Rep.  326. 

TRUSTEES.— Trustee  Act,  1850— Section  54— 
Vesting  order  as  to  lands  in  Canada. — Where  the 
trustees  of  a  will  of  real  estates  in  Canada  are  dead, 
and  the  .heir-at-law  of  the  survivor  is  out  of  the 
jurisdiction,  this  court  will,  under  the  54th  section  of 
the  Trustee  Act,  1850,  make  an  order  vesting  the 
legal  estate  of  the  lands  in  Canada  in  a  party  bene- 
ficially entitled.  Re  Schqfield,  24  Law  Tim.  Rep.  322. 

TRUSTEES.— Breach  of  trust  [ante,  p.  341]— In- 
vestment  on  deficient  security — Decree  stated  ante,  p.  341, 
varied-- Power  of  sale  omitted  from  mortgage  deed — 
Personal  covenant  by  mortgagor  to  pay. — The  trustees 
of  a  settlement  invested  part  of  the  invested  funds 
on  a  mortgage  security  which  turned  out  insufficient, 
and  it  not  appearing  that  they  took  due  precaution 
to  ascertain  the  sufficiency  of  the  security:  Held, 
varying  the  decree  of  the  V.  C.  (see  ante,  p.  341), 
that  they  were  bound  to  pay  the  amount  so  invested 
into  court,  and  to  take  upon  themselves  the  burthen 
of  the  security.  The  other  part  of  the  settled  funds 
was  invested  by  an  acting  trustee  on  a  security 
(Which  turned  out  sufficient),  but  which  was  di- 
minished in  an  improper  manner :  Held,  that  the 
representatives  of  such  acting  trustee  were  bound, 
out  of  his  assets,  to  make  good  the  fund  so  far  as  it 
was  duniniflhed.  The  absence  of  a  power  of  sale  in 
a  mortgage  deed  of  trust  funds  does  not  show  a 
breach  of  trust.  In  such  a  case,  the  personal  cove- 
nant of  the  mortgagor  to  pay  the  principal  money 
should  not  be  dispensed  with.  Lockhart  v.  ReiUy, 
ReiUy  v.  Loclchart,  24  Law  Tim.  Rep.  316. 

TRUSTEES.— Trustees  Relief  Act,  [ante,  p.  301] 
Claim  adverse  to  the  title  of  the  trustees. — Where  a 
fund  is  brought  into  court  under  the  Trustee  Relief 
Act,  and  the  title  of  one  of  the  claimants  is  adverse 
to  that  of  the  trustees  who  brought  in  the  fund,  the 
court  will  not  decide  the  case  on  petition  under  the 


act,  but  will  direct  a  bill  to  be  filed.  Therefore, 
where  a  trustee  of  a  marriage  settlement  paid  money 
into  court  under  the  Trustee  Relief  Act  (the  10  &  11 
Vic.  c.  96)  and  a  petition  was  presented  claiming 
the  fund  under  a  title  adverse  to  the  settlement,  it 
was  held,  that  the  court  had  no  jurisdiction  in  this 
proceeding  to  establish  a  title  adverse  to  the  trust, 
and  that  a  suit  must  be  regularly  instituted  for  this 
purpose.  Re  Fozard,  Week.  Rep.  1854-5,  p.  341 ; 
25  Law  Tim.  Rep.  5. 

VENDOR  AND  PURCHASER.— Leaseholds- 
Underlease — Notice — Covenant — Restraint  of  trade. — 
The  purchaser  of  property  has  notice  of  the  interests 
of  a  tenant  in  possession,  and  the  purchaser  of  lease- 
holds has  notice  of  what  it  is  he  purports  to  buy,'  and 
that  be  must  be  bound  by  all  the  covenants  in  the 
lease ;  but  one  who  contracts  for  a  lease  from  a  party, 
with  knowledge  that  he  holds  under  a  leasehold 
title,  has  notice  of  ordinary  but  not  unusual  cove- 
nants in  the  original  lease.  Covenants  in  restraint 
of  trade  in  a  trading  locality  are  not  considered 
usual  covenants.  The  defendant  agreed  with  the 
plaintiff  to  take  a  house  in  the  Strand,  to  be  used 
for  the  business  of  printing.  Nothing  was  said  as  to 
covenants.  The  plaintiff  was  a  lessee  under  a  lease 
containing  covenants  against  "obnoxious  trades/' 
and  the  defendant  was  told  that  the  premises  were 
leasehold.  A  reference  as  to  title  was  directed, 
having  regard  to  the  covenants  in  the  lease,  and  the 
purposes  for  which  the  premises  were  taken.  TFi7- 
braham  v.  Livesey,  18  Beav.  206 

VENDOR  AND  PURCHASER.— Specific  ptr- 
formance,  reasons  of— Agreement  to  let,  with  vague 
stipulations — Departure  from  original  terms  of  contract 
—Mutuality  — Injunction.— A  court  of  equity  only 
grants  relief  by  decreeing  specific  performance  wheie 
compensation  by  way  of  damages  would  be  in- 
adequate, where  the  stipulations  of  an  agreement 
are  such  as  can  be  specifically  performed,  or,  at  least, 
where  its  main  subject  is  such  as  to  call  for  the  ex- 
ercise of  the  jurisdiction  of  the  court,  and  where 
there  is  a  reasonable  mutuality  in  the  stipulations. 
Therefore,  where  a  bill  prayed  specific  performance 
of  an  agreement  to  let  a  certain  spot  at  a  certain  rent, 
but  the  main  relief  sought  was  not  in  respect  of  the 
main  subject  of  the  agreement,  but  in  respect  of  cer- 
tain vague  stipulations  contained  in  it,  and  there  had 
been  a  departure  from  the  original  terms  of  the 
agreement,  and  non-performance  by  the  defendants 
had  been  dealt  with  by  the  plaintiffs  as  matter  of 
compensation :  Held,  that  the  court  could  not  decree 
specific  performance,  and  a  motion  for  an  injunction 
by  plaintiffs  to  restrain  certain  acts  alleged  to  be  in 
violation  of  the  agreement  was  refused.  The  Paris 
Chocolate  Company  v.  The  Crystal  Palace  Company, 
25  Law  Tim.  Rep.  7. 
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WARD  OF  COURT  [ante,  pp.  124,  298].— 
Marriage  of  without  consent  [ante,  p.  204] — Contempt 
Settlement  of  ward's  property  [ante,  p.  298] — Excluding 
husband. — Where  a  female  infant,  being  a  ward  of 
court  is  married  without  the  consent  of  the  court, 
even  though  the  husband  is  not  aware  that  she  is  a 
ward,  a  contempt  is  committed  which  gives  the 
court  jurisdiction  not  to  part  during  the  husband's 
life  with  a  fund  belonging  to  the  wife,  unless  upon 
a  satisfactory  settlement  being  made.  This  juris- 
diction will  be  exercised  even  though  the  wife,  being 
separately  examined,  consent  to  the  husband 
receiving  the  fund.  Martin  v.  Forster,  25  Law  Tim. 
Rep.  5. 

WILL. — Execution  under  statute  of  frauds — Sub- 
scribing witness — Signature  of  at  what  part  of  the  will 
it  may  be. — A  will  signed  at  the  foot  by  the  testator, 
with  an  attestation  clause  in  the  usual  place,  following 
which  were  the  signatures  of  two  of  the  subscribing 
witnesses,  but  the  signature  of  the  third  was  on  a 
previous  page  at  the  end  of  the  clauses  of  the  will 
disposing  of  testator's  property,  but  before  the 
clauses  appointing  the  executors  and  revoking  former 
wills :  Held  to  be  a  sufficient  subscription  within  the 
statute  of  frauds,  the  29  Chas.  2,  c.  S.  s.  5.  Roberts 
v.  Phillips,  24  Law  Tim.  Rep.  337. 

WILL. — Due  execution  of— Evidence  of  third  party 
taking  an  interest  under  the  will  where  the  attesting  wit- 
nesses could  not  remember  the  circumstances. — The  will 
of  a  single  lady  was  prepared  by  B.,  a  solicitor,. from 
written  instructions,  and  by  it  she  appointed  B.  and 
his  partner  executors,  with  a  legacy  to  each,  and  gave 
a  large  reversionary  bequest  to  the  daughter  of  B., 
with  a  contingent  interest  therein  to  B.  himself. 
The  will  was  signed  by  the  testatrix,  and  an  attesta- 
tion clause  in  the  usual  form  was  subscribed  by  two 
witnesses.  One  of  the  witnesses,  in  her  evidence, 
stated  that  she  did  not  recollect  seeing  the  testatrix 
sign,  and  the  other  said  that  she  did  not  see  the  tes- 
tatrix sign ;  they  both  said  that  she  did  not  acknow- 
ledge her  signature,  or  declare  the  paper  signed  by 
them  to  be  her  will,  and  that  they  did  not  know  that 
it  was  a  will.  B.,  by  his  evidence,  deposed  that 
the  will  was  signed  by  the  testatrix  in  the  presence 
of  the  two  witnesses:  Held,  to  be  a  good  execution 
of  the  will.  Bennett  and  Field  v.  Sharp,  25  Law 
Tim.  Rep.  10. 

EQUITY     PRACTICE. 

DECREE,  PROSECUTING.— Delay— Transfer 
from  master  to  chambers  — 15  j-  16  Vic.  c.  80, 
ss.  7,  8,  9  [set  out  ante,  p.  260]— Neglect  of  solicitor 
— Costs. — A  solicitor  having  exhibited  gross  neglect 
in  not  carrying  out  a  decree  of  the  court,  he  was 
ordered  to  pay  the  costs  of  the  master's  report, 
together  with  the  cost*  of  the  application  and  order 


consequent  thereon  (see  ante,  p.  260).  The  decree 
was  directed  to  be  prosecuted  in  chambers,  instead 
of  before  the  master.  Ridley  v.  Tiplady,  1  Jur. 
N.  S.  249. 

DISCLAIMER  [ante,  pp.  305,  332]— By  answer 
— Binding  on  defendant,  though  really  interested. — 
Where  a  defendant  has  disclaimed  by  his  answer, 
although  he  is  retained  as  a  party,  and  it  is  found 
that  he  has  an  interest,  the  answer  being  a  matter 
of  record,  he  is  absolutely  barred  from  any  claim. 
Therefore,  where  a  defendant  had  by  his  answer 
disclaimed  all  interest  in  the  subject-matter  of  the 
suit,  after  which  the  master  found  him  entitled  to  a 
portion  of  the  estate,  and  the  defendant,  when  the 
cause  came  on  upon  further,  directions,  claimed  that 
portion  notwithstanding  his  answer:  it  was  held, 
that  his  disclaimer  was  a  bar  to  any  such  claim. 
Wood  v.  Taylor,  25  Law  Tfim.  Rep.  7. 

EVIDENCE.— 15  &  16  Vic.  c.  86,  *.  54— Books  of 
account  [ante,  pp.  332,  341] — Special  directions  as  to 
vouching  accounts — Clerk  making  entries  dead. — A 
decree  was  made  in  1845  in  a  suit  by  a  stockbroker 
against  his  customer,  directing  an  account  of  dealings 
between  them.  The  account  not  having  been  taken, 
the  plaintiff  applied  in  the  end  of  1854  that  the 
master  might  be  directed,  under  the  stat.  15  &  16 
Vie.  c.  86,  s.  54  (ante,  p.  332),  to  receive  the  plain- 
tiff's books  as  prima  facie  evidence  of  the  items  of  the1 
account.  The  clerk  who  had  made  the  entries  died 
in  1847  :  Held  by  Turner,  L.  J.  (dubitante  Knight 
Bruce,  L.  J.)  that  the  54th  section  of  the  statute  was 
applicable  to  an.  account  directed  before  the  passing 
of  the  act.  But  held,  that  this  section  being  in  dero- 
gation of  the  ordinary  law  of  evidence,  would  be 
very  cautiously  used,  and  that  the  plaintiff  had  not 
shown  a  case  for  applying  it.  Ewart  v.  Williams, 
25  Law  Tim.  Rep.  4. 

EVIDENCE.  —  Witness  examined  after  closing 
party's  evidence — Re-examination.  —  Until  the  time 
for  closing  the  evidence  in  a  suit  has  expired  the 
examiner  may  not  reject  the  evidence  of  any  witness 
tendered  for  examination  by  either  party,  notwith- 
standing that  such  party  may  have  stated  that  he 
has  no  more  witnesses  to  produce,  and  the  taking  of 
evidence  on  the  other  side  has  been  proceeded  with. 
Witness  previously  examined  allowed  to  be  recalled 
for  further  examination.  Wood  v.  Scarth,  Week. 
Rep.  1854-55,  p.  305. 

EVIDENCE.— Proof  of  deed  by  attesting  witness— 
Common  Law  Procedure  Act  [ante,  p.  158]. — The 
26th  section  of  the  above  act  enacts  that  "it  shall 
not  be  necessary  to  prove  by  the  attesting  witness 
any  instruments  to  the  validity  of  which  attestation 
is  not  requisite,  and  that  such  instrument  may  be 
proved  by  admission  or  otherwise,  as  if  there  had 
been  no  attesting  witness  thereto ;"  and  the  103rd 
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section  (ante,  p.  168)  provides  that  all  the  foregoing 
sections  of  the  act,  from  the  19th  to  the  32nd  inclu- 
sive, shall  apply  to  all  courts  of  civil  jurisdiction  in 
England  and  Ireland.  It  has  been  decided  by  V.  C. 
Kindersley  that  the  above  26th  section  of  the  Common 
Law  Procedure  Act  does  not  apply  to  an  exparte 
case,  but  it  is  necessary  to  prove  a  deed  by  the  attest- 
ing witness.  Semble,  where  there  is  a  serious  dif- 
ficulty the  court  will  consider  the  question.  In  re 
Reay's  Estate,  Week  Rep.  1854-55,  p.  312. 

INCOME  TAX.— Right  of  purchaser  to  deduct 
income  tax  on  interest  on  purchase  money. — Where  a 
purchase  was  to  have  been  completed  (according  to 
the  contract)  on  the  1st  of  March,  1853,  with  interest 
from  the  25th  December,  1852,  but  the  contract  was 
not  actually  completed,  nor  the  purchase  money 
paid,  till  the  15th  May,  1854,  the  purchaser  was 
allowed  to  deduct  income  tax  from  the  interest  on 
the  purchase  money  from  the  25th  of  December, 
1852,  to  the  time  when  the  payment  was  actually 
made.    Bebb  v.  Bunny,  1  Jur.  N.  S.  203. 

PARTIES  TO  SUITS.— Foreclosure  suit— De- 
visee in  trust  of  a  mortgagor  representing  cestuis  que 
trust.— By  the  9th  rule  of  the  15  &  16  Vic.  c.  86, 
"  in  all  suits  concerning  real  or  personal  estate  which 
is  vested  in  trustees  under  a  will,  settlement,  or 
otherwise,  such  trustees  shall  represent  the  persons 
beneficially  interested  under  the  trust,  in  the  same 
manner  and  to  the  same  extent  as  the  executors  or 
administrators  in  suits  concerning  personal  estate 
represent  the  persons  beneficially  interested  in  such 
personal  estate ;  and  in  such  cases  it  shall  not  be 
necessary  to  make  the  persons  beneficially  interested 
under  the  trusts  parties  to  the  suit ;  but  the  court 
may,  upon  consideration  of  the  matter  on  the  hear- 
ing, if  it  shall  so  think  fit,  order  such  persons,  or 
any  of  them,  to  be  made  parties."  On  this  provision 
V.  C.  Stuart,  in  the  case  of  Cropper  v.  Meljish 
(Week.  Rep.  1854-5,  p.  202;  24  Law  Tim.  Rep. 
267),  thought  that  it  did  not  apply  to  foreclosure 
suits,  and  that,  therefore,  to  such  a  suit,  where. the 
equity  of  redemption  has  been  put  into  settlement, 
and  has  been  devised  in  trust,  the  cestuis  que  trust 
should  be  parties.  This  decision  has  given  rise  to 
much  doubt  and  difficulty,  and,  indeed,  it  is  hard  to 
see  how  the  V.  C.  could  arrive  at  such  a  conclusion, 
looking  at  the  extensive  provisions  of  the  statute. 
We  are  glad,  therefore,  to  be  able  to  state  that 
V.  C.  Wood  bas  taken  a  very  different  view  from 
that  of  V.  C.  Stnart,  and  has  decided  that  the  devisee 
in  trust  of  the  will  of  a  mortgagor  sufficiently  repre- 
sents the  persons  beneficially  interested  in  the  case  of 
a  bill  for  foreclosure  ;  and  that,  therefore,  the  cestui* 
que  trust  need  not,  under  the  above  9th  rule  of  the 
15  &  16  Vic.  c.  86,  s.  42,  be  made  parties.  Wilkins 
v.  Reeves,  Week.  Rep.  1854-5,  p.  305 ;  24  Law  Tim. 
Rep.  337. 


PAYMENT  OUT  OF  COURT.— Of  a  small  sum 
above  £10,  and  under  £20,  to  tcidow  of  intestate, 
without  letters  of  administration  having  been  taken  out. 
— Where  the  widow  of  an  intestate,  not  having  taken 
out  letters  of  administration  to  her  husband's  estate, 
presented  a  petition  praying  payment  out  of  court  of 
£13 :  Held,  that  such  payment  might  be  made  to  her 
accordingly.  CaUendar  v.  Teesdale,  24  Law  Tim. 
Rep.  322;  Week.  Rep.  1854-5,  p.  289. 

PLEA. — Single  point  or  issue.— Although  it  is  a 
rule  that  a  plea  cannot  raise  more  than  a  single  point 
or  issue  without  leave  being  obtained  from  a  court, 
yet  averments  may  be  made  in  the  plea  bringing 
forward  many  facts  to  support  one  issue,  for  a  plea 
is  not  necessarily  double  because  it  contains  a  great 
number  of  facts.  Saunders  v.  Druce,  Week.  Rep. 
54-5,  p.  301. 

PRODUCTION  OF  DOCUMENTS.  —  PriW- 
leged  communications. — All  communications  between 
a  client  and  his  legal  adviser  for  the  purpose  of 
quieting  the  client's  doubts  as  to  his  title  or  other- 
wise, whether  before  a  suit  or  after,  and  whether  in 
contemplation  thereof  or  not,  will  be  protected  from 
discovery  by  the  client  in  the  same  manner  as  they 
would  be  protected  in  the  case  of  the  legal  adviser. 
Manser  v.  Dix,  Week.  Rep.  1854-55,  p.  813. 

COMMON  LAW 

ANNUITY.— 53  Geo.  3,  c.  141,  s.  6— Return  of 
considerations— Payments  of  old  debts.— The  following 
decision  will  show  that  we  were  quite  right  in  stating, 
as  we  have  done  elsewhere  in  this  number,  that  the 
annuity  acts,  tbough  repealed,  will  for  some  time 
continue  to  be  of  importance.  We  have  seen  that, 
by  sec.  6  of  the  53  Geo.  3,  c.  141,  if  any  portion  of 
the  consideration  for  an  annuity  for  life  is  returned, 
it  will  vitiate  the  annuity.  It  should  be  stated  that 
there  are  many  authorities  showing  that  where  the 
purchase-money  of  an  annuity  is  paid  to  the  grantor 
of  the  annuity,  he  may  do  what  he  pleases  with  the 
money— that  is,  he  may  pay  any  debts  he  thinks  fit 
with  it,  and  if  he  pays  a  debt  to  his  own  attorney 
who  is  engaged  in  the  transaction,  or  even  if  he  pays 
a  bond  fide  debt  due  from  him  to  the  attorney  of  the 
grantor,  that  is  not  treated  as  a  return  of  part  of  the 
purchase-money  for  the  grant  of  the  annuity,  and 
neither  the  courts  of  equity  nor  of  common  law  will 
set  aside  an  annuity  upon  that  account.  However, 
it  has  been  decided  by  the  Master  of  the  Rolls  that 
if  any  part  of  the  consideration  for  an  annuity  granted 
under  the  provisions  of  the  53  Geo.  3,  c.  141,  be 
returned  to  the  grantee  fur  the  purpose  of  paying  an 
old  debt  due  to  him  from  the  grantor,  the  grant  of 
annuity  becomes  void,  and  the  deed  will  be  ordered 
to  be  delivered  up  to  be  cancelled  upon  the  usual 
terms  of  repaying  the  grantee  the  sum  which  was 
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bond  fide  paid  by  him  to  the  grantor ;  but  this  does 
not  apply  to  a  case  in  which  the  grantee,  after  the 
transaction  is  completed,  and  a  reasonable  time  has 
elapsed,  obtains  payment  from  the  grantor  of  an  old 
debt,  even  though  such  payment  should  happen  to 
be  made  in  exactly  the  same  notes  as  the  grantor  had 
previously  received  from  the  grantee.  PenneU  v. 
Smith,  25  Law  Tim.  Rep.  6. 

ARBITRATION  [ante,  pp.  311, 844].— Award- 
Uncertainty— General  finding.— Where  an  arbitrator 
has  to  determine  an  action  in  which  several  causes  of 
action  are  rested  on  different  titles  or  grounds  (as 
upon  several  separate  demises  in  ejectment,  each  for 
the  whole  of  the  premises),  and  issues  have  been 
joined,  it  is  enough  if  he  decide  generally  in  favour 
of  the  plaintiff,  where  it  is  possible  that  all  the  causes 
or  grounds  of  action  may  have  been  decided  in  his 
favour ;  and  thus,  upon  such  a  reference  of  an  action 
of  ejectment  under  the  old  system,  with  two  separate 
demises  of  the  whole  of  the  premises,  ah  award  in 
favour  of  the  lessors  of  the  plaintiff  was  held  sufficient 
(confirming  Law  v.  Blackbarrow,  2  Com.  L.  Rep. 
28),  as  it  amounted  to  a  decision  on  both  the  demises 
in  favour  of  the  plaintiff.  Upon  an  objection  to  an 
award  on  the  ground  of  uncertainty,  it  is  not  for  the 
court,  in  the  absence  of  affidavits  showing  any 
actual  ambiguity,  to  entertain  hypotheses  on  which 
the  award  may  be  considered  uncertain ;  but,  on 
the  contrary,  it  will  adopt  any  reasonable  construction 
on  which  it  would  be  certain ;  and  therefore,  where 
the  arbitrator  had  given  a  direction  for  the  cutting 
down  of  a  wall,  or  "  so  much  thereof  as  stands  four 
nches  and  a  half,  or  thereabouts,  on  the  land  of 
the  plaintiff,  and  divides  it  from  the  defendant's,'' 
the  court  adopted  the  hypothesis  that  it  was  a  nine- 
inch  party  wall,  of  which  half,  or  as  nearly  half  as 
possible,  should  be  pulled  down,  and  held  the  award 
sufficiently  certain.  Mays  v.  Cannell,  3  Com.  L. 
Rep.  218. ;  24  Law  Journ.  C.  P.  41. 

ARBITRATION  [ante,  pp.  311,  344].— Award— 
Finality—  Uncertainty.— On  the  trial  of  a  cause  con- 
taining counts  in  trespass  and  in  case,  on  which 
several  issues  were  raised,  a  verdict  was  taken  for 
the  plaintiff,  subject  to  a  reference  with  power  to  the 
arbitrator  to  order  for  whom  the  verdict  should  be 
entered ;  and  the  order  contained  a  clause  exempting 
the  arbitrator  from  finding  specific  issues,  unless 
required  so  to  do.  The  arbitrator  having  simply 
ordered  the  defendant  to  pay  to  the  plaintiff  £50, 
and  all  costs  of  the  action  (which,  by  the  order,  were 
to  abide  the  event)  and  of  the  view  and  award  (which 
were  left  in  his  discretion)  :  Semite,  that  the  award 
was  good,  as  disposing  of  the  action,  even  without 
calling  in  aid  the  exemption  clause,  which  clearly 
sustained  it.  Where  an  order  of  reference  gives 
power  to  the  arbitrator  to  direct  how  a  yard  shall  be 


used  for  the  future,  and  the  arbitrator  by  his  award 
orders  the  defendant  to  pull  down  certain  encroach- 
ments, and  to  restore  the  area  of  the  yard  to  the  same 
form  and  dimensions  which  it  clearly  appeared  by  the 
evidence  to  have  had  when,  the  defendant's  tenancy  began: 
Held,  bad  for  uncertainty.  Kendal  v.  Symonds,  3 
Com.  Law  Rep.  323. 

'  ATTORNEY.— Liability  for  fees  of  sheriff's  baiUff 
—Execution— 1  Vic.  c.  55,  s.  2— Directions  to  taxing 
officers,  Easter  Term,  1844.— A  decision  of  great 
practical  importance  to  solicitors  has  been  made,  by 
which  they  are  made  personally  liable  to  sheriffs' 
officers  for  their  fees  in  executing  writs  of  execution. 
The  point  decided  was,  that  the  attorney  in  a  suit 
who  lodges  a  fieri  facias  with  a  sheriff  is  liable  to 
,the  bailiff  by  whom  it  is  executed  for  the  fee*  due  to 
him  under  the  1  Vic.  c.  55,  s.  2,  and  the  directions 
to  taxing  officers,  Easter  Term,  1844,  although  no 
directions  were  given  by  the  attorney  to  the  sheriff 
as  to  the  person  by  whom  the  writ  should  be 
executed.    Brewer  v.  Jones,  1  Jur.  N.  S.  240. 

CONTRACT.— Construction,  of  written  documents. 
—The  rule,  that  the  construction  of  written  docu- 
ments constituting  per  se  a  complete  contract,  is  for 
the  court,  is  not  affected  by  the  fact  that  they  extend 
(as  in  the  case  of  correspondence)  over  a  consider- 
able period  of  time,  during  which  various  circum- 
stances may  intervene ;  as  such  circumstances,  how- 
ever, they  may  be  material  in  regard  to  the  per- 
formance or  breach  of  the  contract,  cannot  affect  its 
construction.  But  the  rule  does  not  apply  where 
the  documents  do  not  contain  the  entire  contract,  so 
as  to  require  a  stamp  (supposing  it  otherwise  within 
the  Stamp  Act),  on  the  principle  of  Hegarty  v* 
Milne,  2  Com.  L.  Rep.  779.  Begg  v.  Forbes,  3  Com. 
L.  Rep.  336. 

ELECTIONS.  —  Voter  —  Freehold  qualification— % 
8  Hen.  6,  c.  7— Calculation  of  value — Unlet  building 
land. — The  owner  of  freehold  land  fit  for  building 
purposes,  and  which  can  be  let  upon  a  building  lease 
for  more  than  40s.  a  year,  but  which,  if  let  for  any 
other  purpose  than  building,  would  not  produce  a 
rent  of  40s.  a  year,  is  entitled  to  vote  as  a  40s.  free- 
holder, although  the  land  at  the  time  is  unlet  and 
unprofitable.  Ashbury,  App.,  Henderson,  Resp., 
1  Jur.  N.  S.  258. 

LANDLORD  AND  TENANT.— Holding  over  on 
terms  of  an  expired  lease — What  terms  may  be  made 
incidental  to  a  holding  from  year  to  year. — A  tenant 
holding  over  after  the  expiration  of  a  lease  for  years 
may  be  taken  to  hold  upon  any  of  the  terms  of  such 
former  lease  which  are  consistent  with  a  yearly 
tenancy.  Whether  he  does  hold  on  any  of  such 
terms  or  not  is  a  question  for  the  jury  on  the  facts 
proved.  A  covenant  in  a  lease  for  years  ending  at 
Michaelmas,  that  the  tenant  shall  and  may  retain  and 
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sow  forty  acres  of  wheat  on  the  arable  land  demised 
(consisting  of  218  acres)  at  the  seed  time  next  after 
the  end  of  the  term,  and  have  the  standing  thereof 
till  the  harvest 'then  next  following  rent-free,  with 
the  use  of  premises  for  the  threshing,  &c,  till  a  day 
named,  is  a  term  which  may  be  made  incident  to  a 
tenancy  from  year  to  year.  Hyatt  v.  Griffiths,  17 
Q.  B.  Rep.  505.  - 

LAND  TAX.— Mode  of  calculation.— The  tenant 
under  a  lease,  reserving  rent,  to  be  paid  without 
deduction,  except  for  land  tax  and  sewers  rate, 
cannot  deduct  the  tax  or  rate  on  the  value  of  the 
demised  premises,  but  on  the  amount  of  the  rent 
reserved ;  and  it  is  immaterial  in  this  respect  whether 
the  value  of  the  demised  premises  has  been  aug- 
mented above  the  rent  by  erections  or  improvements 
prior  to  or  after  the'lease.  Smith  v.  Humble,  8  Com. 
Law  Rep.  225. 

PATENT  [ante,  pp.  240,  242,  275].— Extension  in 
new  grant— Difficulty  of  extending  time  [ante,  p.  242] 
—•Prior  nee,  notice  of  to  patentee  prior  to  assignment — 
5  £  6  WUL  4,  c.  88,  c.  2— Confirmation— Costs  of  oppo- 
sing confirmation.— By  sec.  2  of  the  5  &  6  Will  4,  c. 
88,  if  in  any  suit  or  action  it  shall  be  proved  or 
specially  found  by  the  verdict  of  a  jury  that  any 
person,  who  shall  have  obtained  letters  patent  for 
any  invention,  or  supposed  invention,  was  not  the 
Ifarst  inventor  thereof,  by  reason  of  some  other  person 
having  previously  privately  used  the  same,  her 
Majesty  in  council  may  confirm  the  letters  patent  or 
grant  new  letters  patent,  which  shall  give  the  party 
the  sole  right  of  using  his  patent  Any  person 
opposing  may  be  heard,  and  any  party  to  any  former 
litigation  respecting  the  first  letters  patent  is  to  have 
notice.  The  privy  council  have  decided,  1st,  That 
the  grant  of  a  patent  for  an  extended  term  under  the 
above  act  is  a  new  grant  by  new  letters  patent, 
subject  to  the  same  conditions,  open  to  the  same 
objections,  and  generally  entitled  to  the  same  advan- 
tages, as  the  original  grant;  2nd,  That  a  grant  of  an 
extended' term  for  a  patent  is  anything  but  a  matter 
of  course,  for  a  very  special  case  must  be  made  out 
of  novelty,  merit,  utility,  and  of  a  disproportionate 
remuneration ;  3rd,  Where.the  original  patentee  has 
notice  not  only  of  a  prior  invention,  but  of  its  public 
use,  he  is  bound  to  make  enquiries,  and  a  subsequent 
assignee  of  the  patent  cannot  affect  ignorance  on 
•applying  for  a  confirmation  of  the  patent  after  it  is 
found  on  a  trial  (see  ante,  p.  275)  at  law  to  be  void. 
It  appeared  that  A.  obtained  a  patent  believing  he 
was  the  real  inventor.  He  was  afterwards  informed 
of  a  prior  invention,  but  having  assigned  his  patent 
to  B.,  and  the  fact  not  being  brought  before  the 
privy  council,  B.  obtained  a  grant  for  an  extended 
term.  During  the  latter  term,  B.  brought  an  action 
for  infringment,  when  the  jury  gave  a  verdict  for 


defendant,  on  the  ground  that  A.  was  not  the  first 
inventor  (ante,  p.  275).  B.  then  petitioned  the  privy 
council  for  a  confirmation  of  the  patent,  under  5  &  6 
Will.  4,  c.  88,  s.  2,  which  petition  was  opposed  and 
the  prior  invention  proved :  Held,  the  petition  ought 
to  be  dismissed,  for  if  the  facts  had  been  known  to 
the  privy  council  neither  the  original  nor  the 
extended  grant  would  have  been  made.  Held, 
further,  though  an  objector  to  a  confirmation  of  a 
patent  will  in  general  get  his  costs  if  he  succeed, 
yet  here  the  opposition  was  not  properly  conducted, 
and  therefore  costs  refused.  Re  HonibaWs  Patent, 
25  Law  Tim.  Rep.  1 ;  see  ante,  p.  275. 

RAILWAY  AND  CANAL  TRAFFIC— 17  frl8 
Vjc.  c.  81  [set  out  ante,  p.  185] — Unreasonable  pre- 
ference of  individuals.— We  have  to  notice  the  first 
decision  under  the  Railway  and  Canal  Traffic  Act, 
1854,  and  the  new  rules  thereon  (set  out  ante,  pp. 
185,  825)t  A.  resided  at  M ,  an  intermediate  station 
on  a  railway  between  two  large  towns,  G.  and  £. 
The  fare  from  M.  to  G.  was  2s.  6d.,  and  from  M.  to 
£.  was  9s.  6d.,  but  the  through  fare  from  G.  to  £. 
was  only  2s.  A.  applied  to  the  court,  under  the 
Railway  Traffic  Regulation  Act,  1854  (ante,  p.  185), 
to  equalise  the  feres:  I{eld,  that  the  application  was 
incompetent  under  the  statute,,  for  there  was  no 
undue  or  unreasonable  preference  of  any  particular 
person.  The  party  complaining  under  this  act  must 
be  in  pari  cam  with  the  parties  unreasonably  pre- 
ferred. Hozierv.  Caledonian  Railway  Company,  24 
Law  Tim.  Rep.  889. 

SLANDER. — Privileged  communication.- -In.  de- 
fence to  an  action  for  oral  slander,  the  defendant,  in 
pleading  that  the  words  complained  of  were  privi- 
leged, must  state  not  only  that,  on  the  occasion  they 
were  spoken,  they  were  used  for  a  privileged  pur- 
pose, but  also  show  that  at  the  time  the  words  were 
spoken  and  published  he  believed  them  to  be  true, 
and  spoke  and  published  them  bond  fide  and  honestly, 
and  upon  a  lawful  occasion,  and  he  must  likewise 
expressly  negative  the  existence  of  malice  at  the 
time  of  speaking  the  words,  and  show  that  it  was  his 
interest  or  duty  to  make  the  communication.  Praeger 
v.  Shaw,  7  It.  Jut.  115. 

SURVEYORS  AND  VALUERS.  —  Duty  of 
valuers — Knowledge  of  the  law — Dilapidations.— Sur- 
veyors are  not  bound  to  supply  a  minute  knowledge 
of  the  law,  but  are  bound  to  know  the  general  rule 
applicable  to  the  valuation  of  property  which  they 
profess  to  value.  Ecclesiastical  surveyors  are  bound 
to  know  the  difference  in  the  mode  of  valuing  in  the 
case  of  an  incoming  incumbent  and  that  of  an 
ordinary  tenant.  Therefore,  where  the  plaintiff,  a 
new  rector,  had  agreed  with  the  executrix  of  the 
late  rector  that  the  dilapidations  should  be  valued 
as  between  them  by  valuers  to  be  appointed  on  each 
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side,  and  in  case  they  should  disagree,  by  an  umpire 
to  be  appointed  by  the  valuers,  and  that  such  valu- 
ation should  be  final ;  and  the  plaintiff  appointed  the 
defendants  as  his  valuers,  and  they  valued  in 
ignorance  of  the  above  difference  and  upon  the 
wrong  principle,  so  that  the  plaintiff  received  a  less 
sum  than  he  was  entitled  to,  and  the  jury  found  for 
the  defendants:  Held,  first,  that  the  action  lay; 
secondly,  that  inasmuch  as  they  had  not  supplied 
the  degree  of  skill  contracted  for,  the  verdict  was 
against  the  Evidence,  and  there  must  be  a  new  trial. 
Jenkins  v.  Betham,  24  Law  Tim.  Rep.  272. 

WAGERS.— 8  $•  9  Vic.  c.  109,  s.  18— Pleading- 
Cock  fights.— The  8  &  9  Vic.  c.  109,  s.  18,  does  not 
preclude  a  party  who  repudiates  a  wager  before  the 
event  is  ascertained  from  recovering  back  from  the 
stakeholder  the  amount  of  his  deposit.  To  an  action 
for  money  had  and  received  to  the  use  of  the  plain- 
tiff, the  -defendant  pleaded  that  the  money  was  de- 
posited by  the  plaintiff  in  the  hands  of  the  defendant 
as  stakeholder,  to  abide  a  certain  illegal  event,  on 
which  it  had  been  wagered  .by  the  plaintiff  with  one 
J.  H. :  Held,  bad  for  not  alleging  that  the  illegal 
event  had  occurred.  Qucere,  whether  cock  fights  are 
illegal  ?    Martin  v.  Hewson,  1  Jur.  N.  S.  214. 

WAY  [ante,  p.  310].— Eight  of  way— Way  of  ne- 
cessity.— A  right  of  way  of  necessity  to  land  sur- 
rounded by  other  lands,  is  created,  as  well  in  the 
case  where  the  grantor  grants  the  reversion  expectant 
on  the  determination  of  outstanding  leases  in  the 
surrounding  lands,  himself  retaining  a  similar  rever- 
sion in  the  land  surrounded,  as,  where  the  grantor, 
being  in  actual  possession,  grants  the  surrounding 
lands  themselves,  retaining  the  lands  surrounded, 
although  at  the  time  of  such  grant  the  tenant  of  the 
land  surrounded  has  another  way  of  access  thereto, 
to  continue  during  his  lease.  Nugent  v.  Cooper,  7 
It.  Jut.  112. 

WITNESS.— Subpama  ad  testificandum— Witnesses 
out  of  jurisdiction.— It  is  a  matter  within  the  discre- 
tion of  the  court,  and  not  as  of  course,  for  the  courts 
of  law  to  issue  process  under  the  provisions  of  the 
17  &  18  Vic,  c.  34,  to  compel  the  attendance  of  wit- 
nesses out  of  their  jurisdiction,  and  the  party  making 
the  application  for  the  subpoena  ad  testificandum  must 
show  in  the  affidavits  facts  sufficiently  indicating  a 
necessity  for  the  attendance  of  the  witnesses  required. 
Norwich  v.  Gregory,  7  Ir.  Jur.  144. 

COMMON  LAW  PRACTICE. 

AWARD. — Demand  by  one  of  several  plaintiffs — 
Non-performance  of  award — Sufficiency  of  affidavit. — 
By  an  award  the.  defendant  was  ordered  to  pay  to 
the  plaintiffs'  partners  in  trade,  or  to  their  attorney, 
a  certain  sum  of  money.  On  motion  for  a  ride 
calling  upon  the  defendant  to  pay  the  said  sum  pur- 


suant to  the  award :  Held,  that  a  demand  made  by 
one  only  of  the  plaintiffs,  who  stated  in  his  affidavit 
that  the  money  had  not  been  paid  either  to  himself, 
nor,  as  he  believed,  to  his '  partner  the  co-plaintiff, 
nor  to  the  attorney,  was  sufficient.  Drew  v.  Wool- 
cock,  8  Com.  L.  Rep.  78 ;  24  Law  Journ.  B.  C.  22. 

CLERGYMAN.  —  Sequestration  —  Change  of 
bishops— Alteration  in  diocese  under  6  fr  7  WUL  4, 
c.  77.— Hie  defendant  was  rector  of  the  parish  of  A., 
in  the  archdeaconry  of  Dorset,  which  was  formerly  . 
in  the  diocese  of  Bristol,  but  was  dissevered  from 
that  diocese  under  6  &  7  Will.  4,  c.  77,  and  perma- 
nently annexed  to  and  included  in  the  diocese  of 
Salisbury.  The  registrar  of  such  portion  of  the 
diocese  of  Bristol  as  lay  within  the  archdeaconry  had 
an  office  at  Blandford,  at  which,  after  the  annexation, 
he  continued  to  transact  the  business  of  sequestra- 
tions as  he  had  done  before.  A  writ  of  sequestrari 
facias  was  issued  by  the  plaintiff,  directed  to  the 
Bishop  of  Salisbury,  and  delivered  to  the  said 
registrar,  and  accepted  by  him,  and  sequestrators 
were  appointed  under  the  seal  of  the  Bishop  of  Salis- 
bury, and  the  writ  remained  in  the  said  registrar's 
hands  at  his  office  at  Blandford :  Held,  that  the  writ 
of  sequestration  is  a  continuing  execution,  and  con- 
tinues in  force  until  the  debt  and  costs  are  realised, 
without  reference  to  the  time  at  which  the  writ  is 
nominally  returned,  or  until  the  bishop  is  ruled 
to  return  it,  which  has  the  effect  of  putting  an  end 
to  the  writ.  That  a  bishop  is  a  corporation  sole,  and 
on  the  death  of  a  bishop  there  is  no  need  of  a  fresh 
writ  of  sequestration,  but  the  succeeding  bishop  may 
be  called  upon  to  make  a  return  of  that  which  has 
been  levied  since  he  came  into  office,  and  to  return 
the  writ,  that,  under  the  circumstances  above  stated, 
this  writ  was  rightly  directed  to  the  Bishop  of  Salis- 
bury, and  that  the  present  bishop  must  make  a 
return  to  it.  Phelps  v.  St.  John,  24  Law  Tim. 
Rep.  311. 

DISCOVERY  OP  DOCUMENTS.— Privileged 
communication — Retainer  of  counsel  or  attorney — 17  jr 
18  Vic.  c.  125,  s.  50  [ante,  p.  160]. — It  is  no  answer  to 
an  application  for  an  order  for  a  discovery  of  docu- 
ments under  the  17  &  18  Vic.  c.  125,  s.  50  (ante,  p. 
160)  that  they  are  privileged  from  production,  if 
such  be  the  fact  that  must  be  shewn  in  the  affidavit 
made  in  obedience  to  the  order.  An  application 
for  the  discovery  of  documents  under  that  section 
may  be  made  by  a  defendant  before  pleading.  Per 
Parke,  B. :  When  an  order  for  discovery  is  made 
under  the  above  section,  if  a  portion  of  a  document 
is  privileged  and  the  rest  not,  the  document  can  be 
produced  with  the  privileged  portion  covered  up. 
The  fact  of  the  retainer  of  counsel  or  attorney  is 
not  a  privileged  communication.  Forshaw  v.  Lewis, 
1  Jur.  N.  S.  268. 
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EJECTMENT  [ante,  pp.  275,  276].— Right  to 
appear  to  defend  [ante,  p.  271,  No.  XI.] — 15  jr  16 
Vic.  c.  76,  s.  172  (Common  Law  Procedure  Act,  1852) 
— Lessee  of  private  boxes  in  theatre. — Section  172  of 
15  &  16  Vic.  c.  76  (Common  Law  Procedure  Act, 
1852),  enacts,  that  any  person  not  named  in  the  writ 
of  ejectment  shall,  by  leave  of  the  court  or  a  judge, 
be  allowed  to  appear  and  defend  on  filing  an  affidavit 
showing  that  he  is  in  possession  of  the  land  either  by 
himself  or  his  tenant.  In  an  ejectment  by  the  lessor 
against  the  lessee  of  a  theatre  for  breach  of  covenant 
of  the  lease  a  sub-lessee  of  private  boxes  under  the 
defendant  was  allowed  to  come  in  and  defend  for  the 
boxes  of  which  he  was  the  lessee  under  15  &  16  Vic. 
c.  76,  s.  172,  on  making  out  iprimd  facie  case  of  his 
right  to  the  possession  of  the  boxes,  the  court  refusing 
to  decide  as  to  the  particular  nature  of  the  plaintiffs 
title  to  the  boxes  in  question.  Croft  v.  LunUey,  In 
re  Lord  Ward,  Week.  Rep.  1854-55,  p.  234. 

ERROR.— Costs  (ante,  p.  276)— Reversal  of  judg- 
ment— Common  Law  Procedure  Act,  1852 — 15  fr  16 
Vic.  c.  76,  s.  148.— It  was  not  the  object  of  the  new 
rules,  even  if  framers  of  the  rules  had  authority  to 
give  costs  were  costs  where  not  before  allowed,  but 
only  to  regulate  them  where  the  right  before  existed. 
Before  statute  15  &  16  Vic.  c.  76,  when  judgment 
was  affirmed  the  defendant  in  error  was  entitled  to 
costs ;  when  judgment  was  reversed  each  party  paid 
his  own  costs.  The  new  rules  only  say  that  the 
costs  of  proceedings  in  error  shall  be  taxed  and 
allowed  as  costs  in  the  cause.  A  party. is  not 
entitled  to  the  costs  of  reversing  a  judgment,  inas- 
much as  the  law  as  to  costs  in  error  is  not  altered 
by  sec.  148  of  the  Common  Law  Procedure  Act, 
1852  (15  &  16  Vic.  c.  76)  which  makes  proceedings 
to  error  a  step  in  the  cause,  nor  by  rule  69  of  the 
practice  rules  or  rule  25  of  the  pleading  rules  framed 
in  pursuance  of  sec.  228.  Fisher  v.  Budges,  1  Jur. 
N.  S.  285. 

INSOLVENCY.— Pfea  of  plaintiff's  insolvency- 
Costs — Withdrawing  plea. — By  the  Common  Law 
Procedure  Act,  1852  (the  15  &  16  Vic.  c.  76),  s.  142, 
the  bankruptcy  or  insolvency  of  the  plaintiff  in  any 
action  which  the  assignees  might  maintain  for  the 
benefit  of  the  creditors,  is  not  to  be  pleaded  in  bar  to 
such  action  unless  the  assignees  decline  to  continue 
and  give  security  for  the  costs^  thereof ;  and  in  case 
the  assignees  neglect  or  refuse  to  continue  the  action, 
and  give  such  security,  the  defendant  may  within 
eight  days  thereafter  plead  the  bankruptcy  or  insol- 
vency. The  plaintiff  becoming  insolvent  after  issue 
joined,  the  defendant,  by  leave  of  a  judge,  given 
under  the  above  statute,  15  &  16  Vic.  c.  76,  s.  142 
(the  plaintiff's  assigneeBjnot  giving  security  for  costs), 
pleaded  a  plea  of  the  plaintiff's  insolvency,  with- 
drawing his  old  pleas.     The  plaintiff,  confessing 


the  plea  and  giving  notice  to  tax  his  costs,  under  rule 
23  of  the  New  Pleading  Rules  (which' provides  that 
when  a  plea  is  pleaded  with  an  allegation  that  the 
matter  of  defence  arose  after  the  last  pleading,  if  the 
plaintiff  confesses  the  plea,  he  shall  have  his  costs  of 
the  cause  up  to  the  time  of  pleading  such  plea),  the 
court  held  that  the  plaintiff  was  entitled  to  costs 
under  the  rule  if  the  plea  of  insolvency  stood,  but 
allowed  the  defendant  to  withdraw  that  plea,  and  to 
substitute  his  old  pleas  again,  and  to  go  on  with  the 
action.    Plummer  v.  Hedge,  24  Law  Journ.  Q.  B.  24. 

INTERROGATORIES  [ante,  pp.  160,  812].— 
Tendency  to  criminate. — It  is  no  objection  to  the 
demand  for  interrogatories  that  the  attorney  believes 
they  will  tend  to  criminate  his  client,  the  party  to 
be  interrogated ;  it  is  for  the  party  himself,  i.  e.,  the 
client,  to  make  that  objection  when  the  interrogatories 
are  tendered  to  him.  It  seems  that  the  right  to 
deliver  interrogatories  under  the  Common  Law 
Procedure  Act,  1854  (17  &  18  Vic  c  125,  s.  21 ; 
ante,  pp.  160, 312)  is  not  limited  to  matters  respecting 
which  a  discovery  can  be  obtained  in  a  court  of 
equity.  Osborn  v.  London  Dock  Company,  Week. 
Rep.  1854-55,  p.  238;  1  Jur.  N.  S.  93;  24  Law 
Tim.  Rep.  262. 

SUMMONS,  WRIT  OP  [ante,  p.  813].— Service 
— Lunatic.— There  is  no  provision  in  the  Common 
Law  Procedure  Act,  1852,  for  the  service  of  a  writ 
of  summons  upon  a  lunatic  in  a  private  house ;  and, 
as  the  writ  of  distringas,  is  abolished,  there  is  no 
means  of  proceeding  in  a  action  against  such  lunatic. 
The  17th  section  of  the  act,  which  enables  the  court 
to  allow  an  action  to  proceed  after  reasonable  efforts 
to  effect  personal  service,  applies  only  where  the 
writ  has  come  to  the  defendant's  knowledge,  or  he 
wilfully  evades  the  service.  Holmes  v.  Service,  24 
Law  Journ.  C.  P.  24. 

SUMMONS,  WRIT  OP.— Ejectment— Affidavit  of 
service  —  Irregularity,  how  to  take  advantage  of— 
Waiver. — Qucere,  whether,  under  section  170  of  the 
Common  Law  Procedure  Act,  1852,  coupled  with  rule 
112  of  H.  T.  17  Vic,  the  affidavit  of  service  of  writ  in 
ejectment  should  state  that  it  was  read  over  and  ex- 
plained to,  or  understood  by  the  defendant,  according 
to  the  old  practice.  But  even  if  that  be  necessary, 
the  omission  of  such  a  statement  in  the  affidavit  is 
only  an  irregularity  therein ;  and,  semble,  that  the 
omission  of  any  reading  over  or  explanation  to  the 
defendant,  if  it  appear  that  he  read  it  himself,  and 
understood  it,  it  is  not  even  an  irregularity  in  the 
service.  The  irregularity  in  the  affidavit  can  only 
be  taken  advantage  'of  by  prompt  application  to  set 
aside  the  judgment,  and  may  be  waived  by  any  act  of 
the  defendant  (after  judgment  has  been  signed)  in- 
dicating an  admission  of  its  validity.  Edwards  v. 
Griffiths,  3  Com.  L.  Rep.  153. 
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SUMMONS,  WRIT  OF  [ante,  p.  313].— Specially 
indorsing  writ  with  interest  [ante,  p  312]. — Interest 
ought  not  to  be  claimed  by  special  indorsement  on  a 
writ  under  the  Common  Law  Procedure  Act,  1352, 
s.  25,  unless  there  was  an  express  or  implied  contract 
to  pay  it,  except  only  in  the  case  of  bills  of  exchange 
and  promissory  notes  ;  otherwise  the  attorney  claim- 
ing it  may  have  to  pay  costs,  and  the  writ  will  be  set 
aside.  Rodway  v.  Lucas,  Week.  Bep.  1854-55,  p. 
213 ;  24  Law  Tim.  Rep.  277. 

SUMMONS,  WRIT  OF.  —  Special  indorsement 
[ante,  p.  312] — Common  Law  Procedure  Act. — In 
debt  on  an  L  O.  U.  the  writ  was  specially  indorsed 
and  claimed  interest  on  the  sum  at  £6  per  cent : 
Held,  judgment  was  properly  signed  for  both  sums 
in  default  of  appearance  within  the  Common  Law 
Procedure  Act,  s.  27,  for  that  the  defendant  by  not 
appearing  to  the  writ  had  admitted  a  contract 
expressed  or  implied  to  charge  interest  on  the 
demand  [see  the  same  case,  supra"].  Rodway  v. 
Lucas,  Week.  Rep.  1854-55,  p.  212 ;  24  Law  Tim; 
Rep.  262. 

CRIMINAL  LAW  8SS8IONS,  ETC. 

AFFILIATION.— Jurisdiction  of  justices— Notice 
of  appeal. — A  justice  of  the  peace  before  whom  the 
putative  father  appears  to  give  security  to  prosecute 
an  appeal  against  an  order  for  the  maintenance  of  a 
bastard  child,  is  not  to  decide  whether  notice  of  ap- 
peal has  or  has  not  been  given.  The  want  of  notice 
of  appeal  is  an  objection  that  may  be  taken  at  the 
sessions,  which  is  the  proper  tribunal  to  inquire  into 
and  determine  the  fact.  Exparte  Carter,  1  Jur. 
N.  S.  89. 

BAIL.  —  Recognisance  —  Forfeiture  —  Notice  to 
sureties  —  Construction  "  forthwith."  —  The  word 
u  forthwith  "  in  a  notice  to  a  party  charged  crimi- 
nally, and  out  on  bail  to  appear,  on  pain  of  forfeiting 
his  recognisance,  means,  "  within  a  reasonable  time 
from  the  service,"  and  not-  from  the  date  of  the 
notice  (see  Tennant  v.  Bell,  9  Q.  B.  Rep.  684; 
Spenceley  v.  Robinson,  3  Bar.  and  Cr.  658 ;  Hyde 
v.  Watts,  12  M.  and  W.  254).  The  Queen  v.  Price, 
8  Moore's  Rep.  203. 

HIGHWAY  RATE.— Stone  mine  or  quarry— 
"  Usually  rated,"  5  J-  6  Will.  4,  c.  50,  s.  27.— Sec.  27 
of  stat.  5  &  6  Will.  4,  c.  50,  directs  the  surveyor  to 
rate  all  property  then  liable  to  be  rated  to  the  poor 
rate,  "  provided  that  the  same  rate  shall  also  extend 
to  such  woods,  mines,  and  quarries  of  stone,  or  other 
hereditaments,  as  have  heretofore  been  usually  rated 
to  the  highway:"  Held,  that  the  proviso  was  not 
limited  to  the  particular  mines  before  rated,  but  ex- 
tended to  mines  of  the  same  class  and  description  as 
those  usually  rated  in  tne  parish  at  the  date  of  the 


act,  though  they  did  not  then  exist.  Reg.  y.  Sanders, 
1  Jur  N.  S.  255. 

JUSTICES  OF  THE  PEACE,— Bastardy— 
Notice  of  appeal— By  sec.  4  of  7  &  8  Vic.  c.  101,  an 
appeal  is  permitted  against  bastardy  orders,  if  notice 
of  appeal  is  given  to  the  mother  within  twenty-four 
hours  after  the  adjudication,  and  sufficient  security 
for  the  payment  of  costs  is  offered  to  the  satisfaction 
of  a  justice  of  the  peace  within  seven  days.  An 
order  having  been  made,  the  putative  father,  within 
seven  days,  attended  before  a  justice  to  give  security 
for  costs,  but  it  being  doubtful  whether  a  valid 
notice  of  appeal  had  been  given  to  the  mother,  and 
the  justice  entertaining  an  opinion  against  the 
validity  of  the  notice,  refused  to  take  the  security : 
Held,  that  the  justice  was  not  to  decide  upon  the 
validity  of  the  notice,  and  that  he  was  bound  to  take 
the  security  for  costs  offered,  if  satisfactory.  Reg.  v. 
Ginger,  Esq.  (Mayor  of  Hastings)  3  Com.  Law.  Rep. 
293. 

PARISH  CLERK.— Appointment  to  office— Sus- 
pension of  vicar — Stipendiary  curate — "Minister" 
Canon  91.— By  the  91st  of  the  canons  of  1603,  the 
parish  clerk  is  to  be  appointed  by  the  parson  or 
vicar,  or  where  there  is  no  parson  or  vicar,  by  the 
minister  of  the  place  for  the  time  being.  The  vicar 
of  F.  had  been  suspended  ab  officio  et  beneficio  for 
two  years,  and  until  a  satisfactory  certificate  of  good 
conduct  should  be  obtained ;  and  the  bishop  granted 
to  K.  his  license  and  authority  to  perform  the  office 
of  stipendiary  curate  in  the  parish,  in  reading  the 
common  prayers  and  performing  the  other  ecclesias- 
tical duties  belonging  to  the  said  office,  according  to 
the  form  prescribed  in  the  Book  of  Common  Prayer 
and  the  canons  and  constitutions  ecclesiastical  in  that 
behalf  lawfully  established.  During  the  suspension 
the  office  of  parish  clerk  became  vacant,  and  the 
plaintiff  was  appointed  by  K.  to  hold  the  said  office 
during  the  *  suspension ;  and  the  defendant  was 
appointed  by  the  vicar.  In  an  action  by  the 
plaintiff  to  recover  fees  received  by  the  defendant — 
Held,  first,  that  K.,  as  u  minister  for  the  time  being," 
had  the  right  to  appoint  the  parish  clerk ;  secondly, 
that  the  appointment  of  the  plaintiff  to  hold  during 
the  suspension  of  the  vicar  was  valid.  Pindar  v. 
Barr,  1  Jur.  N.  S.  205. 

PASSING  SENTENCE.— Misdemeanor— Motion 
for  judgment  on  defendant — Convicted  of,  and  not  ap- 
pearing.— The  court  refused  to  pass  sentence  in  the 
absence  of  a  defendant  who  had  suffered  judgment 
to  go  by  default  on  an  indictment  for  nuisance,  and 
(without  laches  of  the  prosecutors)  had  gone  out  of 
reach  before  he  could  be  served  with  notice  to  ap- 
pear for  judgment  ;  although  it  appeared  that  the 
removal  of  the  nuisance  (to  a  public  navigation)  was 
important,  and  that  the  judgment  of  the  court  was 
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wanted,  to  authorize  the  abating  it.  Reg.  v.  Chi- 
chester, 17  Q.  B.  Rep,  504. 

POOR — Election  of  guardians — Order  of  Poor 
Law  Board — Certiorari— 6  fl*  6  Vic.  c.  57,  *.  8— 
Delivery  of  nomination  papers — Sunday — General  order 
of  the  26th  July,  1847,  arts.  6,  8.— By  sec.  8*  of  stat. 
5  &  6  Vic.  c.  57,  if  a  question  arises  as  to  the  right 
of  any  person  to  act  as  an  elective  guardian,  the 
Poor  Law  Board  may  inquire  and  issue  such  order 
therein  as  they  may  deem  requisite ,  and  no  such 
order  shall  be  removed  by  certiorari,  unless  applied 
for  during  the  term  next  after  the  issuing  of  the 
order :  Held,  that  the.Court  of  Queen's  Bench  has 
jurisdiction  to  review  the  order  where  the  board 
have  made  a  mistake  in  point  of  law ;  but  that  they 
would  not  grant  a  certiorari  unless  there  was  a 
reasonable  ground  for  impeaching  the  order.  By 
art.  8  of  the  General  Order  of  the  Poor  Law  Board, 
dated  the  26th  July,  1847,  the  nomination  papers  in 
the  election  of  guardians  shall  be  sent  to  the  clerk  of 
the  guardians  after  the  14th  and  on  or  before  the 
26th  March,  and  by  art.  6  when  the  day  for  the 
performance  of  any  act  relating  to  .the  election  of 
guardians  shall  be  a  Sunday,  such  act  shall  be 
performed  on  the  day  next  following  and  each 
subsequent  proceeding  shall  be  postponed  one  day : 
Held,  that  the  delivery  of  a  nomination  paper  to  the 
clerk  on  the  26th  March  being  Sunday,  might  be 
treated  as  a  deliverance  on  the  Monday  following, 
and  was  good.  Reg.  v.  The  Poor  Law  hoard.  1  Juiv 
N.  S.  251. 

POOR  LAW.  —  Commissioners— Duty  of— -It  is 
the  duty  of  the  Poor  Law  Commissioners  in  cases 
relating  to  the  internal  management  of  the  affairs  of 
the  union-house,  to  communicate  in  the  first  instance 
with  the  guardians  of  the  union,  and  not  to  interfere 
directly  with  or  convey  their  instructions  to  the 
officers  of  the  establishment.  Reg.  v.  The  Guardians 
of  (he  Urlingford  Union,  7  Ir.  Jur.  149. 

BANKRUPTCY  AND  INSOLVENCY. 

ARRANGING  DEBTOR.— Deed  of  arrangement 
signed — Showing  not  duly  executed — Certificate  of  com- 
missioner.— Upon  the  petition  of  an  arranging  debtor 
for  a  certificate  that  a  deed  of  arrangement  had  been 
duly  signed  by  the  requisite  majority  of  creditors,  cer- 
tain creditors  attended  and  applied  for  permission  to 
examine  the  debtor,  and  to  produce  witnesses  to  show 
that  the  deed  had  not  been  duly  executed.  The  com- 
missioner refused  to  grant  such  permission,  and  being 
satisfied  of  the  execution  of  the  deed  by  six-sevenths 
of  the  creditors,  certified  in  the  manner  required 
by  the  225th  section  of  the  Bankrupt  Law  Consoli- 
dation Act:  | Held,  that  the  certificate  ought  not  to 
have  been  given,  and  it  was  discharged  on  appeal. 
— Qwzre,  whether  a  deed  of  arrangement  under  the 


224th  section  would,  after  three  months,  bind  credi- 
tors not  executing  it,  without  any  certificate  being 
signed  by  a  commissioner.  Exparte  Lees,  in  re 
Morris,  4  De  G.  and  Sm.  284. 

ASSIGNEES.— Choice  of '—  Accounting  party.— 
The  commissioner  will  not  interfere  with  the  choice 
of  the  major  part  in  value  of  the  creditors,  unless 
they  choose  an  improper  person ;  but  a  trustee  who 
has  to  account  to  the  bankrupt's  estate  is  not  a 
proper  person  to  be  appointed  assignee,  and  if 
objected  to,  such  appointment  will  not  be  sanctioned 
by  the  commissioner.    Exparte  Bates,  in  re  Miadowe, 

1  Bank,  and  Insolv.  Rep.  285. 

BAIL. — Misconduct  of  insolvent— Where,  on  an 
application  for  a  discharge  on  sureties,  no  ground 
for  a  remand  appears  on  the  face  of  the  proceedings, 
the  court  will  not  receive  evidence  of  an  alleged 
offence,  but  will  grant  the  indulgence  of  a  discharge 
on  bail.    Re  G.  T.  Brown,  2  Bank,  and  In.  Rep.  21. 

DISCHARGE  FROM  CUSTODY,— Before  sur- 
render.— The  court  will  not  discharge  a  bankrupt 
from  custody  (for  debt)  until  he  has  surrendered ; 
but  the  court  will  order  the  gaoler  to  bring  up  the 
bankrupt  to  surrender,  and  will  then  order  the 
discharge.  In  re  Fisher  and  Basey,  2  Bank.  &  Insolv. 
Rep.  29. 

DISCHARGE.— Insolvent— Arrest  before  service  of 
interim  order. — Where  an  insolvent  is  arrested  by  a 
creditor  (whose  debt  is  inserted  in  the  schedule) 
after  the  filing  of  his  petition  and  schedule,  and  the 
issue  of  the  interim  order,  but  before  it  reaches  him, 
this  court  will  order*  a  discharge.    Re  William  Lee, 

2  Bank,  and  Insolv.  Rep.  19. 

DISCHARGE.  —  Jurisdiction  —  Discharge  before 
hearing. — Where  a  petitioner  for  discharge,  whose 
hearing  was  fixed  for  the  23rd  of  January,  was 
discharged  by  his  detaining  creditor  on  the  21st  of 
the  same  month :  Held,  that  the  court  had  no  power 
to  adjudicate :  Semble,  the  court  will  adjudicate 
where  the  period  between  the  lodging  of  a  discharge 
and  the  time  appointed  for  hearing  does  not  exceed 
twenty-four  hours.  Re  Louis  Urban,  2  Bank,  and 
Insolv.  Rep.  82. 

DISCHARGE  FROM  CUSTODY. -Jurisdiction 
— Discharge  from  committal  by  London  Small  Debts 
Court. — The  court  of  bankruptcy  has  no  power  to 
discharge  from  custody  a  bankrupt  committed  to 
prison  by  the  city  small  debts  court  for  non-payment 
of  a  judgment  debt,  although  the  bankrupt  had 
obtained  protection  previous  to  the  committal.  In 
re  Austin,  2  Bank,  anjl  Insolv.  Rep.  22. 

EXCEPTED  ARTICLES,— Fixtures  in  trade.— 
Sec.  9  of  7  &  8  Vic.  c.  96,  enacts  inter  alia,  "that 
.  the  wearing  apparel,  bedding  and  other  necessaries 
of  the  petitioner  and  his  family,  and  the  working- 
tools  and  implements  of  the  petitioner,  not  exceeding 
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in  the  whole  the  value  of  £20,  may  be  excepted  by 
the  petitioner  from  the  operation  of  the  act."  A 
publican  having  petitioned  was  allowed  by  the 
broker  to  the  court,  under  this  section,  a  beer- 
engine,  counter,  and  other  fixtures,  which  the 
auctioneer  to  the  court  subsequently  removed  for 
the  benefit  of  creditors:  Held,  that  the  auctioneer 
was  justified  in  so  doing,  the  articles  not  being 
within  the  meaning  of  the  above  section.  Re  W.  F. 
Castle,  2  Bank,  and  Insolv.  Rep.  18. 

FRAUD. — Committal  for — Contempt  in  not  lodging 
money — Culpable  neglect  on  the  part  of  an  attorney. — 
Where  an  attorney  is  committed  for  contempt  in  not 
bringing  in  a  sum  of  money  drawn  out  of  the  Incum- 
bered Estate  Court  through  his  neglect,  although 
such  neglect  is  of  the  most  culpable  character,  it  will 
not  be  held  to  be  a  debt  fraudulently  contracted. 
Re  Snaggs,  24  Law  Tim.  Rep.  839. 
*  INSOLVENT.— Warrant  of  attorney— No  judg- 
ment thereon — Property  passed  to  insolvent  representa- 
tives and  not  to  assignees. — By  the  7  Geo.  4,  c.  57,  s. 
57  (see  now  1  &  2  Vic.  c.  110,  s.  87,  in  the  place  of 
the  7  Geo.  4  c.  57,  which  expired)  it  is  provided, 
that  an  insolvent  on  obtaining  his  discharge  shall 
execute  a  warrant  of  attorney  to  authorise  the 
entering  up  of  a  judgment  against  him  in  the  name 
of  the  assignees.  An  insolvent  was  discharged,  but 
judgment  had  never  been  entered  up,  and  he  then 
died.  On  a  bill  by  his  personal  representative,  the 
interest  which  the  insolvent  had  in  certain  leaseholds 
of  which  he  died  possessed,  were  held  to  have  passed 
to  personal  representative,  and  not  to  his  assignees. 
Holsgrave  v.  Hedges,  8  Drew.  74. 

PROOF  OF  DEBT.— Mortgage— Set-off— Interest 
after  Jiat. — Incumbrancers  on  a  bankrupt's  property 
under  an  agreement  for  security,  had  enforced  their 
lien  against  the  assignees  in  a  chancery  suit,  in  which 
the  subject  of  the  security  had  been  sold,  and  the 
proeeeds  applied  in  reduction  of  the  debt :  Held, 
that  in'  proving  for  the  residue,  the  mortgagees 
were  entitled  to  set  off  the  income  of  the  property 
accruing  due  after  the  bankruptcy  against  the  interest 
upon  the  debt  since  the  same  period.  Ex  parte 
Penfold,  in  re  Barker,  4  De  Gex.  &  Sm.  282. 

PROTECTION.— Debts  above*  £300— Agreement 
to  accept  composition — Debts  not  released  by  deed. — 
Where  several  of  the  creditors  of  an  insolvent  had 
accepted  a  composition  in  satisfabtion  of  their  debts, 
and  had  signed  receipts  and  an  agreement  accord- 
ingly: Held,  as  no  release  under  seal  had  been 
executed,  the  difference  between  the  composition 
paid  and  the  amount  of  the  debts  originally  owing 
must  be  taken  into  consideration  in  estimating  the 
insolvent's  liabilities,  and  as  the  whole  exceeded 
£300,  the  petition  was  dismissed.  Re  Thomas 
Chance,  2  Bank,  and  Insolv.  Rep.  18. 


PROTECTON.— Debts  in  former  schedule.— In 
estimating  the  amount  of  a  trader's  debts  under  the 
protection  statutes,  debts  owing  in  former  insol- 
vencies, under  1  &  2  Vic.  c.  110,  will  not  be  taken 
into  consideration.  Re  Benjamin  Archer,  2  Bank, 
and  Insolv.  Rep.  20. 

PROOF  OF  DEBT.— Join*  and  separate  estate.— 
A  creditor  of  a  firm  of  three,  two  of  whom  resided  in 
America,  recovered  judgment  against  the  third  alone, 
who  resided  in  England,  and  who  afterwards  became 
bankrupt,  his  partners  remaining  solvent  :  Held, 
that  the  creditor  might  (notwithstanding  the  sepa- 
rate judgment)  prove  against  the  joint  estate.  Ex 
parte  Waterfall,  in  re  Morrison,  4  De  G.  &  Sm.  199. 

REPUTED  OWNERSHIP.— Equitable  mort- 
gage— Notice — Fraud — Director  of  a  public  company. 
— A  bankrupt  was  a  shareholder  and  director  in  the 
East  and  West  India  Dock  and  the  Imperial  Fire 
Insurance  Companies.  Prior  to  the  adjudication  he 
assigned  his  shares  and  interest  to  the  petitioner  as 
a  security  for  an  advance  of  money.  The  assign- 
ment was  not  entered  in  the  books  of  either  company 
as  required  by  their  respective  rules,  and  no  notice 
was  given  to  either  company  until  immediately  before 
the  bankruptcy,  the  petitioner  being  unwilling  to 
deprive  the  bankrupt  of  his  qualification  as  a  di- 
rector, but  upon  its  becoming  known  that  bank- 
ruptcy was  inevitable,  and  a  few  days  before  the  act 
of  bankruptcy  was  committed,  the  petitioner  gave 
notice  of  the  assignment  to  both  companies :  Held, 
overruling  the  decision  of  the  commissioner,  that 
the  shares  were  not  in  the  order  and  disposition  of 
the  bankrupt  and  that  the  petitioner  was  entitled  to 
an  equitable  mortgage  upon  them.  Re  Pearce,  Ex 
parte  Littledale.  24  Law  Tim.  Rep.  318. 

SOLICITOR.— Changing— Arranging— Debtor  de- 
clared bankrupt. — A  solicitor  acted  for  arranging 
debtor,  until  the  proposal  for  arrangement  was  re- 
jected, and  the  debtor  was  declared  bankrupt.  The 
commissioner  then  ordered  the  official  assignee  to 
appoint  a  solicitor  to  act  in  the  matter ;  and  a  soli- 
citor was  accordingly  appointed  :  Held,  that  the 
former  solicitor  had  no  right  to  appeal  against  the 
order.  Exparte  Smith,  in  re  Coates,  4  De  G.  and 
Sm.  287. 

TRADING. — in  a  variety  of  places — Insolvent 
called  on  to  prove  a  case  of  fraud  against  himself— Con- 
tracting a  debt  without  reasonable  expectation  of  pay- 
ment— An  insolvent  contracting  debts  in  a  variety  of 
places  is  ground  of  suspicion  as  to  his  general 
conduct,  and  yet  when  none  of  those  creditors 
complain,  it  is  no  ground  of  remand.  Goods  bought 
in  the  ordinary  way  of  trade,  to  be  sold  at  a  profit, 
although  the  insolvent  may  be  deeply  embarrassed, 
will  not  be  considered  a  debt  contracted  without 
reasonable  expectation  of  payment.     Quaere — Can 
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an  insolvent  be  called  on  to  prove  a  ease  of  fraud 
against  himself?  Re  Mangenon,  24  Law  Tim.  Rep. 
938. 

TRADING.— Cowkeeper.— A  farmer,  who  was 
under  a  covenant  to  consume  the  whole  of  the  turnips 
and  other  roots  upon  his  farm,  kept  cows  as  part  of 
his  stock,  the  milk  from  which,  beyond  what  was 
consumed  by.  himself  and  family,  he  was  in  the 
habit  of  selling,  and  for  that  purpose  he  daily  sent  a 
man  to  sell  and  deliver  the  milk,  some  of  the 
purchasers  being  regular  and  spme  chance  customers. 
If  he  had  not  sold  the  milk,  he  would  have  sustained 
a  loss  by  keeping  so  many  cows  upon  the  farm ;  but 
keeping  cows  to  the  extent  he  did,  and  selling  their 
milk,  was  a  husband-like  and  profitable  way  of  using 
the  farm :  Held,  that  he  was  not  a  cowkeeper  within 
the  Bankrupt  Act,  12  &  13  Vic.  c.  106,  s.  65.  Bell 
v.  Young,  1  Jur.  N.  S.  167. 

COUNTY  COURTS. 

JURISDICTION.— 9  fr  10    Vie.  c.  95,  *.  60- 
Defendant  out  of  jurisdiction — Whole  cause  of  action 
not  within  jurisdiction  [ante,  p.  851— Reward for  appre- 
hension of  offender. — -This  is  another  case  upon  the 
question  of  the  whole  cause  of  action  arising  within  the 
jurisdiction  of  the  county  court  in  which  the  plaint  is 
entered,  under  sec.  60  of  the  9  and  10  Vic.  c.  95, 
where  the  defendant  does  not  reside  within  the  juris- 
diction of  the  court  in  which  the  plaint  is  entered. 
The  whole,  and  every  part  of  the  plaintiff's  cause  of 
action,  must  arise  within  the  jurisdiction  of  the 
county  court  in  which-  the  plaint  was  entered,  in 
order  to  enable  the  plaintiff  to  issue  a  summons  into 
another  dstrict ;  if  any  part  arise  beyond,  the  plain- 
tiff must  go  to  a  court  having  general  jurisdiction. 
In  other  words,  sec.  60  enables  a  plaintiff  to  sue  in 
the  county  court  a  defendant  who  does  not  reside 
within  its  district,  but  this  provision  applies  only  when 
the  whole  cause  of  action  arose  within  the  district  of 
the  county  court  in  which  the  action  is  brought.' 
This  was  so  decided  by  the  Court  of  Common  Fleas 
(following  earlier  cases)  in  Borthwell  v.  Walton  (in 
the  present  number),  and  the  Exchequer  has  acted 
on  this  decision  in  the  following  case  : — A.  offered 
a  reward  for  the  apprehension  of  any  person  stealing 
sheep.    B.  apprehended  a  sheep-stealer  in  the  dis- 
trict of  the  county  court  of  Newnham,  but  he  was 
convicted  at  the  Hereford  assizes.    B.  then  com- 
menced 4  plaint  against  A.  for  the  amount  of  the 
reward  in  the  county  court  of  Newnham :  Held,  on 
an  application  to  rescind  an  order  for  a  prohibition, 
that  the  cause  of  action  did  not  arise  within  the  juris- 
diction of  the  county  court  of  Newnham,  under  the 
60th  section  of  9  &  10  Vic.  c.   95.    Hernaman  v. 
Smith,  24  Law  Tim.  Rep.  261 ;  S.  C.  Week.  Rep. 
1854-55,  p.' 208. 
NEW  TRIAL.— Power  of  judge  in  matters  of 


practice — Dispensing  with  notice  of  motion — Prohibition 
9  fl- 10  Vic.  c.  96,  *.  89—12  (r  18  Vic.  c.  101,  m.  12 
—Rules  of  practice.— By  seci  89  of  9  &  10  Vic.  c.  95, 
the  judge  of  a  county  court  has  in  every  case  what- 
ever, the  power,  if  he  shall  think  fit,  to  order  a  new 
trial  to  be  had  upon  such  terms  as  he  shall  think 
reasonable.  And  by  the  141st  rule  of  practice  it  is 
provided  that  the  party  intending  to  apply  for  a  new 
trial  must,  seven  clear  days  before  the  holding  of  the 
court  at  which  the  application  is  to  be  made,  deliver 
a  notice  in  writing  to  the  clerk  of  the  court  and  to 
the  opposite  party ;  and  if  the  application1  be  not 
made  at  the  court  mentioned  in  the  notice,  "  no  sub- 
sequent application  for  a  new  trial  can  be  made 
unless  by  leave  of  the  judge,  and  on  such  terms  as 
he  shall  think  fit."  The  defendant  not  having  given 
the  seven  days  notice  as  required  by  the  141st  rule 
applied  at  a  subsequent  court  to  the  judge  to  grant 
a  new  trial,  which  application  was  granted.  The 
Court  of  Queen's  Bench  refused  to  make  absolute 
a  rule  for  a  prohibition  to  restrain  the  judge  from 
granting  a  new  trial,  on  the  ground  that  it  was  a 
matter  of  practice  on  which  he  might  exercise  his 
discretion,  and  grant  a  new  trial,  notwithstanding 
the  non-compliance  with  the  rule.  Carter  v.  Smithy 
Week.  Rep.  1854-55,  p.  225 ;  24  Law  Tim.  Rep. 
255. 


MOOT.    POINTS. 


No-  85.— Validity  of  WW,  ftc.,  £c. 
A.  B.  being  seized  in  fee  of  a  freehold  messuage 
by  his  will,  dated  1st  January,  1838,  devised  it  to 
trustees  in  trust  for  sale,  and  directed  that  the 
purchase  money  should,  after  payment  of  the 
expenses,  be  equally'  divided  between  his  four 
children.  His  eldest'  son  and  one  of  his  eldest 
daughters  died  in  the  testator's  lifetime ;  the  former 
left  several  children,  now  living,  and  the  latter  died 
without  issue.  The  will  was  signed  by  the  attorney 
who  prepared  it,  in  the  testator's  name,  and  is 
attested  by  two  witnesses  (all  of  whom  are  dead)  ; 
and  it  does  not  appear  in  the  attestation,  nor  can  it 
be  shewn  by  any  other  means,  that  the  solemnities 
required  by  the  9th  sec.  of  1  Vic.  c.  26,  were 
observed.  The  usual  declaration  that  the  trustees' 
receipt  should  be  a  discharge  to  the  purchaser  is 
inserted,  but  the  will  is  silent  as  to  what  is  to  become 
of  the  shares  of  the  children  in  the  event  of  their 
deaths  in  the  lifetime  of  the  testator.  The  following 
is  a  copy  of  the  attestation  clause :  "  Signed,  sealed, 
published,  and  declared  by  the  said  testator  to  be 
his  last'  will  and  testament,  in  the  presence  of  us, 
who,  at  his  request,  have  hereunto  subscribed  our 
names  as  witnesses.  "  C.  D. 

"E.F.      "A.  B." 
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Query — Is  this  will  valid?  and  if  so,  to  whom 
and  in  what  proportions  do  the  shares  of  the 
deceased  children  belong,  and  what  steps  are  neces- 
sary to  be  taken  by  the  parties  entitled  thereto  to 
enable  them  to  give  effectual  discharges  to  the 
trustees?  H.  Wood  (Yeovil). 

No.  86.— Tithes  and  Tithe  Kent  Charge. 
Can  tithes  and  tithe  rent  charge  be  recovered  in 
the  county  court?  or  are  they  still  to  be  recovered 
by  distress  on  the  lands  by  the  Tithe  Commutation 
Act,  6*7  Will.  4,  c.  71,  s.  81  ?      Gulielmus  T. 

No.  87.— County    Courts—High  Bailiff— Possession 
Fees. 

By  the  table  of  fees  established  by  9  &  10  Vic.  to 
be  taken  in  the  county  courts,  the  high  bailiffs  are 
allowed  for  keeping  possession  of  goods  till  sale  per 
day  (including  expenses  of  removal,  hireage  oftjoods, 
and  all  other  expenses  whatever),  not  exceeding  five 
days,  sixpence  in  the  pound  on  the  amount  for  which 
the  execution  issues.  The  high  bailiff  of  the  county 
court  of  A.  seized  some  cattle  under  an  execution 
against  B.,  which  were  subsequently  claimed  by  C, 
and  at  the  end  of  four  days  were  delivered  up  to  C. 
In  addition  to  the  possession  fee  of  sixpence  in  the 
pound,  the  high  bailiff  claims  a  sum  of  money  for 
providing  the  cattle  with  fodder.  Is  the  high  bailiff 
entitled  to  charge  anything  beyond  the  possession  fee 
of  sixpence  in  the  pound,  and  is  it  not  intended  by 
the  scale  of  fees  that  the  possession  fee  should  cover 
all  expenses  whatever  the  high  bailiff  might  incur  ? 
The  mooter  is  of  that  opinion.  Lex. 

No.  88. — Custody  of  Deeds— Tenant  for  Life. 

Is  a  tenant  for  life  of  a  freehold  estate  entitled  to 
the  custody  of  the  deeds  which  relate  to  the  estate 
of  which  he  is  tenant,  or  ought  the  deeds  to  remain 
with  the  trustees?        G.  H.  Clough  (Worksop). 

No.  89.— Simple  Contract  Debts— Tenant  in  Tail. 

Is  the  estate  of  a  deceased  tenant  in  tail  liable 
to  his  simple  contract  debts  in  the  hands  of  the 
remainderman?  C.  F. 

No.  90. — Direction  to  Pay  Third  Persons  Debts- 
Legacy  Duty. 

A.,  by  his  will,  gave  £10,000,  the  interest  of 
which  was  to  be  paid  to  B.  and  C.  (husband  and 
wife)  during  their  joint  lives,  and  at  the  death  of 
cither  the  principal  was  to  become  the  property  of 
the  survivor;  B.  died  insolvent,  C.  died  two, months 
after  B.,  and  by  her  will  directed  all  the  debts  of 
her  late  husband  to  be  paid  out  of  her  estate.  Query, 
are  they  to  be  considered  as  legacies?  If  so  they 
are  liable  to  legacy  duty,  and  in  that  case  will  a 
general  clause  "  for  all  legacies  to  be  paid  legacy 


duty  free  "  be  sufficient  authority  for  the  executors 
to  pay  the  duty  on  the  debts  so  directed  to  be  paid? 
S.  H.  (Harborough). 
No.  91.— Insolvent  Tenant  in  Tail 
Can  the  assignees  of  an  insolvent  tenant  in  tail  bar 
the  entail?  J.  R. 


Misuse  of  Trade  Protection  Societies  and 
Publishing  Bills  of  Sale,  &c. — As  the  practice 
of  publishing  list  of  debtors  who  give  bills  of  sale, 
suffer  judgments,  &c.,  seems  to  be  extending  itself  to 
a  fearful  extent,  perhaps  the  following  case  may  be 
useful  to  some  of  our  readers  if  called  on  by  a  client 
to  advise  as  to  proceedings  for  an  erroneous  publica- 
tion :-s-At  the  Yorkshire  spring  assises,  before  Mr. 
Justice  Cresswell,  and  a  special  jury,  Mr.  Wells,  a 
coal  merchant,  at  Hull,  and  a  partner  in.  the  firm 
of  Messrs.  Peck,  Ferriley,  and  Co.,  brought  an 
action  against  Mr.  Johnson,  secretary  of  a  society 
called  ''  The  West  Biding  Trade  Protection  Society," 
for  inserting  his  name  in  one  of  the  society's  weekly 
circulars,  in  which  they  furnish  to  the  members, 
about  3,000  in  number,  an  account  of  all  preferential 
securities,  bills  of  sale,  &c.,  and  .the  names  of  the 
parties  and  their  residences  and  occupations,  from 
the  register  in  London.  It  appeared  that  in  Decem- 
ber last,  the  plaintiff  and  a  person  named  Ramer 
became  joint  sureties  for  £300,  for  the  costs  of  a 
person  who  was  the  defendant  in  an  action,  such 
defendant  being  a  foreigner — a  course  often  adopted 
in  cases  of  parties  who  did  not  belong  to  this  country. 
On  the  7th  of  December  last,  in  the  weekly  circular 
of  the  society,  in  the  account  of  bills  of  sale,  were 
inserted  the  names  of  Mr.  Charles  Wells  and  Mr.  W. 
H.  Ramer,  merchants,  of  Hull,  the  sum  being  £300. 
The  plaintiff,  who  had  done  business  with  the  York- 
shire Banking  company  at  Hull  for  ten  or  eleven  years, 
was  sent  for  by  Mr.  English,  the  manager,  in  conse- 
quence of  the  entry  in  the  circular  of  the  society.  The 
bank  believed  the  plaintiff  to  be  a  highly  respectable 
man,  andperfectly  solvent,  but  this  snook  their  confi- 
dence. The  plaintiff  however  succeeded  in  a  few  days 
with  great  perseverance  on  his  part,  in  giving  such 
bona  fide  proofs  that  the  contents  of  the  circular  as 
respected  himself  and  Mr.  Ramer  were  a  calumny 
and  without  any  foundation,  that  the  bank  was  satis- 
fied. Several  letters  having  passed  between  the 
plaintiff  and  the  defendant  as  to  correcting  the  mis- 
take, without  the  desired  result,  the  plaintiff  insti- 
tuted proceedings  for  libel ;  and  on  Monday  it  was 
arranged  to  take  a  verdict  for  the  plaintiff,  damages 
408.,  accompanied  with  a  declaration  that  the  society 
had  not  the  slightest  imputation  to  make  against  the 
plaintiff's  character.  Mr.  Hill  was  proceeding  to 
make  a  few  remarks  in  defence  of  the  society  when 
he  was.  stopped  by  the  learned  judge,  who  said  that 
it  was  a  very  dangerous  instrument,  if  not  properly 
used,  as  it  might  be  the  means  of  crushing  an  honest 
tradesman. 
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DEBATING  SOCIETIES. 


BnunNGHAM  Law  Student's  Societt. 
The  question  at  the  meeting  on  the  28th  February, 
1855,  was  :— 

"  Can  a  tenant  for  life  or  years,  with  the*  concur- 
rence of  the  person  in  whom  the  ultimate  remainder 
in  fee  is  vested,  cut  timber,  without  being  liable  to  an 
account  by  persons  entitled  to  intermediate  contingent 
remainders,  when  trustees  are  not  interposed  to  pre- 
serve such  contingent  remainders,  in  reliance  on 
8*9  Vice.  106,  s.  8?" 

This  question  was  raised  not  so  much  on  account 
of  its  intrinsic  importance  as  of  the  opportunity 
thereby  given  for  discussing  the  nature  of  contingent 
remainders,  and  the  effect  of  the  statute  referred  to. 
It  was  remarked,  that  much  of  the  difficulty  which  a 
student  finds  in  the  learning  relating  to  contingent 
remainders  maybe  traced  to  the  ambiguity  of  the  term 
"  contingent,"  the  usual  meaning  of  which— t.  «., 
uncertain,  that  which  may  or  may  not  happen— is  so 
associated  in  his  mind  with  the  word,  that  it  is  almost 
impossible  he  can  give  it  any  other  meaning.    Now 
the  uncertainty  (contingency)  of  a  remainder  ever 
taking  effect  in  possession,  so  far  from  being  a  dif- 
ference between  vested  remainders  and  so-called 
contingent  remainders,  is  a  quality  common  to  both, 
and,  more  than  that,  there  are  vested  remainders, 
which  are  contingent — •'.  «.,  uncertain  of  happening ; 
«.  £.,  to  A.  for  life,  remainder  to  B.,  where,  if  JJ.  dies 
before  A.,  although  he  (B.)  has  a  vested  remainder 
he  gets  nothing,  and  contingent  remainders  which  are 
certain  to  happen;  e.  £.,  to  A.  and  B.  for  their  joint 
lives,  with  remainder  to  the  survivor  in  fee,  where 
one  of  them  must  survive,  and  the  remainder  is 
therefore  certain  to  take  effect.    It  seems,  therefore, 
better  to  divide  remainders  into  vetted  and  non+vested 
(instead  of  contingent).    A  vested  remainder. is  ar 
estate  already  vested  in  interest,  and  to  vest  in  en- 
joyment (if  at  all)  on  the  determination  of  the 
previous  interest  created  at  the  same  time.    A  non- 
vested  remainder  is  a  possibility  of,  or  a  right  to,  a 
future  vested  remainder— aninterest  which,  although 
it  has  passed  from  the  grantor,  still  hovers  in  un- 
certainty, and  has  not  yet  settled  on  the  possible 
owner,  either  because  he  is  not  in  being,  or  because 
the  event  on  which  his  interest  is  to  vest  has  not 
happened.    A  vested  remainder  changes  at  once 
into  an  estate  in  possession  when  the  previous  estate 
determines,  whereas  a  non-vested  remainder  has  fro 
changes  to  undergo— it  must  first  become  vested  in 
interest,  and  then  vested  in  possession.    In  fact, 
both  these  changes  sometimes  happen  at  the  same 
time,  as  in  ^he  case  just  referred  to  of  a  limitation 
to  A.  and  B.  for  their  joint  lives,  remainder  to  the 


survivor  in  fee,  whei^  the  same  event  (the  death  of 
either)  which  ascertains  who  is  the  survivor,-  and 
therefore  vests  the  remainder,  also  determines  the 
previous  estate  for  life,  and  makes  the  survivor 
tenant  in  possession.    Still,  for  technical  purposes,  it 
is  proper  to  consider  a  non-vested  remainder  as 
always  becoming  a  vested  remainder  before  it  can 
become  an  estate  in  possession.    Now,  it  is  a  prin- 
ciple lying  at  the  foundation  of  all  the  common  law 
doctrines  relating  to  real  property,  that  the  seizin 
must  never  be  without  an  owner,  and  that,  therefore, 
where  it  was  to  pass  to  several  persons  in  succession, 
each  of  those  persons  must  be  capable  of  receiving 
that  seizin  the  moment  it  was  divested  out  of  his 
predecessor,  if  not,  the  seizin  instantly  passed  on  to 
the  next  person  who  was  capable  of  receiving  the 
seizin  under  the  limitation,  or,  if  there  were  no  such 
person,  reverted  back  to  the  grantor,  and  all  persons 
who  were  incapable  of  receiving  the  seizin  at  the 
particular  moment  when  it  ought  to  have  passed  to 
them  lost  their  interest  altogether.    From  this  it 
followed  that  where  a  remainder  was  not  vested  it 
required  a  freehold  estate  to  support  it,  because  a 
freehold  estate  only  could  preserve  the  seizin  during 
the  continuance  of  the  particular  estate,  and  prevent 
its  either  passing  on  to  the  next  vested  remainder, 
or  returning  to  the  grantor.    If,  for  instance,  an 
estate  for  years  were  given  to  A.,  with  remainder  to 
the  heirs  of  B.,  who  had  none,  remainder  oyer  to  C 
in  fee,  the  seisin  not  being  held  by  the  estate  for 
years,  would  instantly  pass  to  the  vested  remainder 
in  fee,  and  the  remainder  to  B.'s  heirs,  not  being 
vested,  would  foil  altogether.'  For  the  same  reason 
a  remainder  not  vested  would  fail  even  though  it 
were  limited  upon,  or  to  speak  technically,  sup- 
ported by  a  freehold  estate   at  the  time   of  its 
creation,  unless  that  support  were  continued  until 
the  time  the  remainder  became  vested,  and  therefore 
capable   of  receiving  the  seizin  the  moment  the 
previous  estate  determined.    To  cut  away  this  sup- 
port, even  where  it  was  provided  in  the  first  instance, 
was  the  mode  usually  adopted  to  get  rid  of  remainders 
not  yet  vested,  and  this  was  done  by  the  person  who 
had  the  first  estate  of  freehold  for  life  surrendering 
that  estate  to  another  person  who  had  a  larger 
vested  estate,  and  all  intermediate  non-vested  re- 
mainders were  as  effectually  barred  as  though  they 
had  been  limited  on    an    estate  for   years.     A 
remedy  for  this  mis-use  of  power  on  the  part  of 
the  owners  of  vested  estates  was  devised  by  limiting 
a  vested  remainder  to  trustees  to  take  effect  in  pos- 
session in  case  of  the  determination  of  the  life  estate, 
and  to  preserve  the  non- vested  remainders ;  in  other 
words,  to  carry  on  the  seisin  until  the  natural  end  of 
the  life  estate,  in  order  that  the  non-vested  remainder 
might  have  the  whole  length  of  the  life  estate  to 
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become  a  vested  remainder,  and  might  then,  if  a 
vested  remainder,  take  up  the  seizin.  If  it  had  not 
then  become  a  vested  remainder,  the  seizin  of  course 
passed  on  to  the  next  person  who  had  a  vested 
estate.  The  8  &  9  Yic.  c.  106,  s.  8,  provides  in 
effect  that  if  a  non- vested  remainder  has  become  a 
vested  remainder  at  the  time  when  the  previous  life 
estate  ought  to  have  ended  in  a  natural  way  it  shall 
take  effect  notwithstanding  such  previous  life  estate 
has  been,  in 'fact,  cut  short  by  forfeiture  or  merger. 
In  cases  falling  within  this  enactment,  therefore, 
notwithstanding  a  life  estate  may  have  been  sur- 
rendered to  a  vested  remainderman  in  fee,  and  by 
virtue  of  such  surrender  he  will  be  entitled  to  hold 
the  estate  in  possession  during  the  life  of  the  tenant 
for  life,  although  a  non-vested  remainder  has  in  the 
meantime  become  vested,  yet  as  soon  as  the  tenant 
for  life  dies,  the  seizin,  contrary  to  the  common 
law  rule,  comes  back  as  it  were  to  the  remainder 
which  has  become  vested,  and  he  the  owner  thereof 
is  entitled  to  the  possession. 

Notwithstanding  this  enactment,  it  is  the  opinion 
of  most  conveyancers  that  trustees  to  preserve  con- 
tingent remainders  ought  still  to  be  inserted  in  set- 
tlements and  wills,  for  in  the  case  put  in  the  moot 
point,  if  there  were  such  trustees,  they  could  at  once 
apply  for  an  injunction  to  restrain  the  cutting  of 
timber  by  the  tenant  of  the  particular  estate  in 
collusion  with  the  remainderman  in  fee,  which  the 
possible  owner  of  a  non-invested  remainder  could 
not  do,  he  not  having  an  estate.   It  seems,  however, 
that  when  his  estate  did  vest  he  would  be  entitled  to 
file  a  bill  for  an  account  against  a  tenant  for  life 
colluding  with  the  ultimate  remainder  man  to  cut 
down  the  timber,  because  the  only  reason  why  those 
persons  would  have  been  allowed  to  do  so  under  the 
old  law,  where  no  trustees  were  interposed,  was  that 
they  had  power,  before  the  intermediate  remainders 
were  vested,  to  convey  the  estate  freed  from  such 
remainders;   and  as  the  greater  always  includes 
the  less,  they  had  of  course  power  to  convey  away 
the  timber  from  the  estate,  and  the  remainder  man 
had  to  be  thankful  that  he  had  an  estate  left  at  all, 
whether  timbered  or  not.    Now  as  the  estate  is  no 
longer  in  the  power  of  the  tenant  for  life,  and  the 
ultimate  remainder  man,  for  until  the  decease  of 
the  tenant  for  life,  it  is  not  certain  whether  the 
non- vested  remainders  will  vest  or  not,  such  an  act 
is  waste — it  is  a  dealing  by  persons  whose  estates 
together   do  not  amount   to    the   inheritance    as 
though  they  did  amount  to  the  inheritance.    A  bill 
for  an  account  would  be  the  only  adequate  remedy, 
because  a  discovery  would  be  required.    If  this  be 
the  case  with  respect  to  a  tenant  fcr  life,  a  fortiori, 
is  it  the  case  with  respect  to  a  tenant  for  years,  for 
to  suppose  so-called  contingent  remainders  to  be 


limited  thereupon  we  must  suppose  some  vested 
estate  of  freehold  between  it  and  the  non-vested 
remainders,  and  then,  without  the  concurrence  of 
such  vested  remainder  man,  the  tenant  for  years  and 
the  ultimate  remainder  man  would  have  no  power. 
Such  a  case  would  be  on  all  fours  with  that  of  Garth 
v.  Cotton  (1  Ves.  524,  646 ;  S.  C.  1  Dick.  183 ;  and 
3  Atk.  751),  which  is  the  leading  case  on  the  sub- 
ject (see  also  the  notes  thereto,  1  White  and  Tudor's 
L.  C.  451).  The  meeting  decided  in  the  negative. 
G.  J.  Johnson,  Hon.  Sec. 


Law  Students'  Debating  Society. 

March  6th,  LXXIL  Ought  the  United  States  im- 
mediately to  abolish  slavery.  Adjourned  from  * 
February  27.  The  debate  was  continued  by  Mr. 
Howlett,  who  was  followed  by  Mr.  Girdlestone.— 
March  13.  139— A.  and  B.  are  British  merchants. 
In  February,  1855,  A.  contracted  to  sell  and  ship  to 
B.,  in  London,  a  large  quantity  of  Russian  produce 
lying  at  Riga.  Before  a  shipment  could  be  made 
war  was  declared,  and  A.  in  consequence  refused  to 
perform  his  contract.  Can  B.  recover  against  A.  fox 
the  breach  ?  Affirmative,  Mr.  Gould  and  Mr.  Green : 
Negative,  Mr.  Crafter  and  Mr.  Hanbury.— March 
20th.  LXXXIH.  Is  it  desirable  that  the  Master  of  the 
Rolls  for  the  time  being  should  be  declared  ineligible 
for  a  seat  in  the  House  of  Commons  ?  Mr.  Milner 
opened  the  debate,  and  Messrs.  Kent,  Footner,  and 
Hearn  spoke  upon  the  question.— -March  27.  A  tes- 
tator by  his  will  devised  the  residue  of  his  real  estate 
unto  his  nephews,  A.  and  B.,  as  tenants  in  common  in 
fee.  A.  died  .in  testator's  lifetime.  Is  the  testator's 
heir-at-law  entitled  to  one  moiety  of  the  residue  of 
the  real  estate  ?  Affirmative,  Mr.  Prudence  and 
Mr.  B.  A.  Miller;  negative,  Mr.  Prior  and  Mr. 
Drake. 


Insolvent  Coubt  and  County  Court  Judges. 
— It  is  said  that  some  measure  is  to  be  brought  in  to 
put  an  end  to  the  unseemly  opposition  of  jurisdiction 
between  the  County  Courts  and  the  Insolvent 
Debtors'  Courts,  the  judges  of  the  County  Court  still 
continuing,  as  before  stated  (and  see  some  cases  in 
this  number)  to  commit,  and  the  Insolvent  Court  to 
discharge,  prisoners  who  have  obtained  interim 
orders  for  protection,  but  not  such  as  have  been 
discharged  under  the  act  for  relief  of  insolvent 
debtors. 

Unstamped  Newspapers,  &c. — The  government 
have  carried  the  second  reading  of  the  bill  to  allow 
newspapers  to  have  unstamped  as  well  as  stamped 
copies,  and  to  allow  all  stamped  publications  under 
a  certain  weight  the  privilege  of  the  post  office. 
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APPEAL  AGAINST    REFUSAL   TO    ENTER 
VERDICT   FOR  DEFENDANT. 


CHARITABLE  TRUSTS  EXTENSION  BILL. 


A  most  important  decision  was  given  in  the  Ex- 
chequer Chamber  on  the  26th  of  April  last,  as  to  the 
retrospective  operation  of  that  portion  of  the  Com- 
mon Law  Procedure  Act,  1854,  which  (see  ante,  p. 
159)  gives  an  appeal  against  the  refusal  of  the  court 
to  grant  a  new  trial  or  enter  a  verdict  for  the  de- 
fendant (Vansittart  v.  Taylor,  M.  S.  S.  Excheq.  Ch. 
26  April,  1855).    The  trial  in  this  case  took  place  in 
July,  1854,  before  the  Common  Law  Procedure  Act, 
1854,  came  into  operation.    There  was  a  verdict  for 
the  plaintiff,  with  leave  reserved  to  enter  a  verdict 
for  the  defendant.    The  argument  upon  the  leave 
reserved  took  place  in  November,  subsequent  to  the 
Procedure  Act,  1854,  coming  into  force,  and  the 
court  gave  judgment  in  favour  of  the  plaintiff.    The 
Common  Law  Procedure  Act,  1854,  by  sec.  34, 
enacted,  that  u  in  all  cases  of  rules  to  enter  a  verdict 
or  nonsuit  upon  a  point  reserved  at  the  trial,  if  the 
rule  to  show  cause  be  refused,  or  granted  and  then 
discharged   or  made    absolute,  the    party  decided 
against  may  appeal.19     In   the    present  case  the 
appellant,  who  was  the  defendant  in  the  court  below, 
gave  notice  of  appeal,  and  took  out  a  summons  to 
stay  execution,  which  was  opposed  by  the  respondent, 
who  compelled  him  to  give  bail  in  error.    It  was 
contended,  first,  that  there  was  a  right  of  appeal,  the 
act  giving  the  appeal  being  in  force  at  the  time  of  the 
argument  and  judgment  of  the  point  reserved ;  and, 
secondly,  that  the  respondent,  by  compelling  the 
appellant  to  give  bail  in  error,  had  consented,  to  the 
appeal. — Mr.  Lush,  for  the  respondent,  contended 
that  a  point  reserved  was  always  by  consent,  and  that 
the  consent  was  only  to  take  the  opinion  of  one 
court,  and  might  not  have  been  given  if  there  had 
been  a  right  of  appeal ;  that,  as  the  act  was  not  in 
force  when  the  point  was  reserved  by  consent,  it  did 
not  operate  to  give  a  right  of  appeal.    As  to  the 
second' point,  it  was  well  established  that  no  act  or 
consent  of  the  parties  could  give  jurisdiction. — The 
Lord  Chief  Justice  of  the  Common  Pleas  said  that 
they  were  all  of  opinion  that  the  second  point  could 
not  be  sustained.    On  the  first  they  were  not  all 
agreed,  but  the  majority  were  of  opinion  that  the 
rule  must  be  made  absolute,  without  costs,  because 
the  act  was  not  retrospective,  and  not  in  force  at  the 
time  of  the  consent  to  the  point  reserved  at  the 
trial.    Mr.  Baron  Piatt  said  he  had  the  misfortune  to 
differ  from  the  rest  of  the  court  on  the  first  point, 
for  he  thought  that  as  the  act  was  in  force  at  the 
time  of  the  judgment  on  the  point  reserved,  there 
was  a  right  of  appeal.     Rule  absolute,  without 
costs. 


This  bill  proposes  to  give  the  commissioners  more 
extensive  powers  for  carrying  out  the  provisions  of 
the  act  of  1853.    By  that  act  the  commissioners 
could  only  recommend  and   authorise  trustees  to 
appeal  either  to  the  Court  of  Chancery  or  some  local 
court  for  the  purpose  of  doing  certain  acts,  such  as 
appointing  new  trustees  or  settling  a  scheme ;  but 
it  was   found   that,  in  matters  of  small  amount, 
the  sanctioning  an  appeal  to  the  Court  of  Chancery 
was  really  refusing  the  trustees  what  they  wanted, 
because  they  allowed  the  matter  to  drop  rather  than 
be  involved  in  expense,  vexation,  and  delay.  J  In  by 
far  the  larger  number  of  cases  which  the  commis- 
sioners had  sanctioned  no  application  had  been  made, 
and  to  obviate  that  difficulty,  power  is  given  by  the 
new  bill  to  the  commissioners  to  do  the  acts  them- 
selves, subject  to  an  appeal  to  the  Court  of  Chancery 
in  a  summary  way,  if  what  they  did   were    not 
satisfactory  to  the  parties.    Another  case  in  which 
the  commissioners  found  they  had  no  authority,  and 
in  which  it  would  be  of  great  advantage  to  the  public 
if  authority  were  given  them,  was  that  of  charities 
appropriated  to  particular  parishes,  which  parishes 
were  divided,  and  the    question  raised  how  such 
charities  were  to  be  managed.    The  bill  proposes 
to  give  the  commissioners  power  to  apportion  the 
parochial  charities,  subject,  as  in  the  other  case,  to 
an  appeal  to  the  Court  of  Chancery  if  their  apportion- 
ment were  disapproved.    The  commissioners  found 
that  very  often,  for  the  purpose  of  saving  expense, 
'the  legal  estate  was  vested  in  an  official  person,  and 
the  bill  gives  facilities  for  vesting  lands  and  other 
property  in  an  official  trustee,  the  management  of 
which  would  be  left  entirely  in  the  hands  of  the 
previous  trustees.    The  act  of  1853  was  deficient  in 
enabling  parties  to  make  exchanges  or  partitions, 
and  by  the  new  bill  that  defect  is  remedied.    There 
was  no  power  under  the  former  act  of  giving  costs ; 
and  it  is  proposed  to  enable  that  to  be  done  by 
reference  to  a  master  of  the  Court  of  Chancery. 
In  cases  where  commissioners  called  for  accounts 
under  the  authority  either  of  this  or  the  former  act, 
and  their  request  was  disobeyed,  it  is  proposed  to 
treat  the  default  as  a  contempt  of  the  Court  of 
Chancery,  as  the  most  efficient  means  of  compelling 
parties  to  comply  with  what  the  law  enjoined  them 
to  do. 


Hilahy  Term  Examination.— At  the  examina- 
tion in  last  Hilary  Term  there  were  but  seventy-four 
candidates  who  sent  in  answers,  and  out  of  these 
sixty-nine  passed,  leaving  five,  only  rejected. 
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TESTAMENTARY  JURISDICTION  BILL. 


This  bill,  in  spite  of  the  opposition  of  civilians 
and  proctors,  and  some  portions  of  the  public  press, 
continues  to  progress,  and  there  are  grounds  for 
hope  that  it  may  become  law  in  the  present  session, 
which  will  be  a  feather  in  the  cap  of  Sir  Richard 
Bethell.  By  the  bill  the  whole  of  the  existing 
jurisdictions  are  to  be  abolished,  and  a  testamentary 
court,  consisting  of  a  single  judge  (whose  place 
during  temporary  absence  may  be  supplied  by  the 
Master  of  the  Rolls  or  a  Vice-chancellor)  is  to  have 
cognisance  of  all  matters  and  questions  testamentary, 
i.  e.,  as  the  interpretation  clause  informs  us,  u  all 
matters  relating  to  the  probate  of  wills,  codicils, 
appointments  by  will  or  writing  in  the  nature  of  a 
will,  and  other  testamentary  instruments  as  to 
personal  estate,  the  grants  of  administration  of  the 
effects  of  deceased  persons,  and  the  establishment 
of  testamentary  instruments  as  to  real  estate." 
The  practice  of  this  court  is  to  be  assimilated  in  all 
respects  to  that  of  the  Court  of  Chancery.  There 
is  no  provision  for  local  courts  or  offices,  but 
persons  residing  beyond  the  London  post  district 
may  apply  for  probates  and  administrations  through 
the  post-office ;  and  the  present  commissioners  for 
taking  oaths  in  chancery  may  take  affidavits.  The 
probates  and  administrations  are  to  be  advertised 
and  printed,  and  copies  sold.  It  is  also  proposed 
to  give  to  the  court  jurisdiction  over  real  estate 
for  testamentary  purposes — that  is  to  say,  to 
empower  the  court  to  establish  wills  of  real  estate 
and  to  appoint  a  real  representative  to  any  deceased 
person,  which  representative  is  to  have  the  same 
powers  of  sale,  mortgage,  and  disposition  over  the 
real  estate  of  the  deceased  (other  than  real  estate 
vested  in  a  trustee  or  trustees  for  sale,  with  power 
to  give  discharges)  as  executors  or  administrators 
have  over  freehold  estate. 


SOLICITORS'   BILLS   OF  COSTS. 


Some  very  ill-natured  remarks  upon  the  charges 
of  solicitors  has  recently  appeared  in  the  Times 
newspaper,  apropos  the  new  Testamentary  Jurisdic- 
tion Bill,  and  which,  as  purporting  to  be  mere  repe- 
titions of  what  had  been  said  by  Lords  Langdale  and 
Lyndhurst,  are  calculated  to  have  a  very  injurious 
effect  on  the  interests  of  the  profession.  There  can 
be  no  doubt  that  it  .would  be  desirable  to  adopt  some 
plan  of  remuneration  which  should  in  each  case  give 
the  solicitor  a  fair  compensation,  but  no  one  has  been 
able  to  devise  such  a  scheme,  and,  therefore,  it  does 
seem  hard  that  the  profession  should  be  held  up  to 
reprobation  for  a  system  which  is  at  the  utmost  a 


necessary  evil  under  existing  circumstances.  We 
may  take  this  opportunity  of  warning  out  subscribers 
against  some  very  plausible  but  very  ill-advised 
propositions  put  forth  by  some  would-be  friends  of 
the  profession,  to  the  effect  that  solicitors,  should 
endeavour  to  get  rid  of  the  system  of  taxation  of 
their  bills  of  costs.  We  conceive  that  the  public 
enunciation  of  such  a'plan  would  be  the  signal  for  a 
crusade  against  the  profession  and  its  present 
charges. 

LIST  OF  CORRESPONDENTS. 


We  purpose  shortly  to  publish  a  revised  list  of 
correspondents  on  Moot  Points,  &eM  and  shall  be 
glad  to  receive  additional  names,  corrections,  fcc 
At  present  the  names  of  the  following  gentlemen 
may  be  added  to  the  lists  already  published,  vis., 
Mr.  J.  H.  Millington,  15,  East-street,  Red  Lion- 
square,  London ;  Mr.  A.  S.  Trottman,  West  End, 
Wellingborough,  near  Northampton. 


NOTICES   TO   CORRESPONDENTS. 


W.  E.— The  articles  on  u  Simple  Contracts"  and 
44  Executors  and  Administrators"  in  Law  tituden&y 
Magazine  are  complete. 

S.  H.— The  last  edition  of  Smith's  Action  at  Law 
was  published  at  the  end  of  last  year ;  it  is  edited 
by  Mr.  Wise.  There  is  a  3rd  edition  of  Mr.  Smith's 
Manual  of  Equity. 

L.  J.— We  think  you  might  usefully  read  at  least 
three  times  over  all  the  cases  in  the  Summary ;  it 
will  be  Beneficial  to  you  for  the  examination,  Jfcc. 
afterwards.  We  have  not  seen  any  of  the  work* 
referred  to,  and  cannot  therefore  give  an  opinion  on 
them.  The  agent  would,  no  doubt,  enter  and  give 
your  notices  without  any  charge. 

Lex  (Birmingham). — It  is  impossible  to  say  when 
the  volume  of  Jarman  on  Conveyancing  relating  to 
Settlements  will  be  published.  The  delay  has  been 
before  complained  of,  but  without  any  effect. 


Testamentary  Jurisdiction  Bill. — This  bill 
came  on  for  second  reading  in  the  Commons  on  26th 
April,  when  Mr.  Matins-  moved  that  it  should  be 
read  a  second  time  that  day  six  months,  on  which  a 
debate  ensued,  which  has  been  adjourned.  It  is 
clear  that  the  proctors  will  not  die  easily,  or  at  all,  if 
they  can  help,  notwithstanding  the  tempting  offer  of 
compensation. 

Easter  Term  Examination.— The  examinaaoi 
of  articled  clerks  for  Easter  Term  is  appointed  for 
the  1st  of  May  instant. 
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THE     LAW    REPORTS. 


Thb  complaints  respecting  the  system,  or,  rather, 
no-system,  of  law  reporting,  are  gathering  strength, 
and  give  hope  that  brighter  times  alike  for  the 
reporter  and  the  profession  are  beginning  to  dawn. 
The  subject  has  been  fully  discussed  in  the  Law 
Amendment  Society,. but  unhappily  no  great  effect 
has  been  made  on  the  profession  on  account  of  the 
generally  unsatisfactory  state  of  this  society's  pro- 
ceedings. The  organ  of  this  society,  the  I<aw  Review^ 
has  done  some  service  in  the  cause,  and  those  of  our 
readers  who  have  not  hitherto  done  so  cannot  do 
better  than  refer  to  some  of  the  numbers  of  that 
periodical,  where  the  evils  of  law  reporting  are  pretty 
faithfully  exposed,  and  some  suggestions  made  for  a 
better  system.  .  Very  recently  the  Times  newspaper 
has,  on  the  occasion  of  a  review  of  a  new  series  of 
law  reports,  favoured  the  public  with  some  strongly- 
expressed  observations  on  the  practices  of  the  old- 
fashioned  reporters.  Among  other  things  it  is  there 
said :  u  Who  can  deny  that  the  present  system  of 
law  reporting  is  faulty,  cumbersome,  >  expensive, 
dilatory  for  the  most  part,  and  capable  of  great  im- 
provement on  all  those  points,  if  it  won't  improve 
itself? — for  it  is  an  important  branch  of  a  trade 
which  is  a  monopoly  of  a  most  anomalous  natu  ?. 
Like  jealousy,  it  makes  the  food  on  which  it  feeds. 
It  depends  on  the  profession,  and  the  profession 
depends  on  it ;  so  that,  between  the  two,  cause  and 
effect  bid  fair  to  go  on  for  ever,  mutually  reproducing 
each  other.  So  it  will  be  till  some  audacious  intruder 
ventures  to  interpose  with  a  rational  plan  of  im- 
provement, which  shall  open  the  eyes  both  of  pub- 
lisher and  professor  to  the  utter  insufficiency  of  the 
system,  which  has  only  hitherto  worked  so)  well 
because  there  has  not  been  any  other  to  take  its 
place.  The  recent  summary  reduction  of  nearly  all 
the  completed  sets  of  reports  to  a  price  far  below 
their  real  value  has  awakened  the  attention  of  the 
profession  to  the  fact  that  they  have  been  paying 
exorbitant  sums  for  books  which  are  comparatively 
worthless.  The  inevitable  tendency  of  reports  to 
depreciation  cannot  but  aid  the  efforts  of  those  who 
seek  to  introduce  to  the  profession  a  system  of  law 
reporting  which  shall  challenge  competition  with  the 
existing  reports  in  point  of  excellence,  and  defy  it  on 
the  score  of  cheapness.  The  emoluments  of  the  pro- 
fession of  the  law  are  said  to  have  been  diminished 
by  that 4  heavy  blow  and  great  discouragement,'  the 
county  court,  but  the  cost  of  study  and  practice  has 
rather  increased  than  otherwise.  Notwithstanding 
this,  the  number  of  students  and  barristers  does  not 
experience  any  sensible  decrease.  The  important 
influence  which  the  profession  of  the  bar  exercises 
upon  society  has  suggested  that  tests  of  education 


and  skill  should  be  exacted  from  its  students,  which, 
though  now  sought  to  be  imposed  on  some  few  only, 
will,  no  doubt,  ere  long  be  generally  enforced.  If  it 
be  fitting  that  a  barrister  should  pass  a  severe  pro- 
fessional examination  before  he  is  let  loose  on  the 
suitors,  it  would  seem  to  be  a  condition  precedent 
that  he  should  supply  himself  with  the  current 
reports  of  all  the  courts,  as  well  as  the  late  Mr. 
Smith's  admirable  collection  of  leading  cases,  and  the 
various  text-books  which  figure  in  the  scheme  of  the 
council.  He  should  have  ready  access,  not  only  to 
the  old  law,  but  to  the  new.  The  library  of  the 
practitioner  should  be  as  general  as  his  field.  Where 
is  the  student  to  be  found  whose  pocket  is  equal  to 
the  exigency?  Let  the  calculation  be  made,  and  we 
venture  to  say  that  many  a  man  in  good  practice  will 
lift  up  his  eyes  in  amazement,  and  wonder  how  such 
a  system  could  have  been  endured  so  long  without  a 
vigorous  effort  on  the  part  of  some  enterprising  pub- 
lisher to  provide  a  remedy.  The  old  reports  are 
legion,  and  their  cost  is  fearful,  as  appears  from  the 
following  table :— • 

REPORTS.  Cost  per  volume. 

£  s.  d. 

The  House  of  Lords 2  15  0 

Queen's  Bench   2  8  6 

Common  Pleas 2  13  6 

Exchequer 2  8  0 

Privy  Council— 5  parts  of  vol.  7,  ranging 

from  March,  1852,  to  Feb.,  1854 1  14  0 

Bankruptcy— 8,  parts  of  a  volume,  ranging 

from  April,  1851,  to  Nov.,  1852 ;  part  4 

not  yet  out 0  18  6 

Admiralty— 3  parts  of  volume  2,  ranging 

from  1843  to  1847  ...     .  1  13  0 

Ecclesiastical  Courts — 8  parts  of  volume  2, 

ranging  from  March,  1851,  to  Oct.  1853  2  0  6 

Lord  Chancellor  and  Lords  Justices' Court  2  17  6 

Master  of  Rolls'  Court— volume  15,  1853  1  14.  0 
Kindersley,  Vice-Chancellor — vol.  1  (the 

price  has  been  reduced  lately)     2.  3  6 

Stuart,  Vice-Chancellor — 4  parts    2  0  0 

Page  Wood,  Vice-Chancellor— vol.  9    ...  2  17  0 

£28  3  0 
We  have  here  an  aggregate  yearly  addition  to.  the 
law  library  of  a  student  of  thirteen  volumes  of 
reports,  supposing  each  court  to  furnish  materials 
for  a  volume,  at  a  cost,  in  wrappers,  of  £28  ;  and,  if 
we  add  the  cost  of  half-binding  only,  that  sum  will 
be  much  increased.  All  qf  these  works,  moreover, 
fell  into  arrear,  the  Queen's  Bench  Reports  being  at 
one  time  as  much  as  two  or  three  years  behindhand 
-<-a  defect  which  could  only  be  remedied  by  doubling 
the  staff  of  reporters;  the  one  bringing. up  the 
arrears,  while  the  .other  performed  t^e  current  work 
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of  the  court.     This  was  an  evil  most  intolerable, 
and  yet  almost  unavoidable." 

That  the  above  statements  of  the  Times  are  by  no 
means  over-charged,  or  the  evils  of  the  system 
exaggerated,  may  be  seen  from  an  article  in  a 
recent  number  of  the  JwixC:  u  The  reports  of  cases 
now  come  upon  us  in  such  profusion,  that  the 
mere  daily  labour  of '  noting  up '  consumes  more  of 
our  energy  and  time  than  was  formerly  sufficient  for 
our  entire  studies.  To  remember  the  .principal 
cases  is  absolutely  impossible.  But  as  if  this  were 
not  enough,  the  introduction  of  Dr.  Story's  flimsy 
compilations  has  brought  into  our  courts  the  foppery 
of  citing  American  decisions.  The  consequence  of 
this  state  of  things  is,  that  most  student*  and  lawyers 
abandon  the  attempt  to  keep  up  their  knowledge  i>f 
the  reports,  and  rely  on  text-books.  .  .  .  The 
great  evil  lies  in  the  reporting  system ;  and  especially 
now  that  the  fusion  of  law  and  equity  has  commenced 
in  earnest,  there  is  no  hope  that  any  lawyer  will  be 
able  to  master  his  business  until  two  things  have 
been  done — first,  the  purification  and  abridgment  of 
the  existing  reports  by  authority,  resulting  in  either 
a  chronological  series  or  a  digest  of  subsisting  autho- 
rities in  a  concise  form ;  and,  secondly,  the  establish- 
ment of  an  authorised  staff  of  reporters  for  the 
future.  If  such  a  reform  were  effected  on  a  sound 
basis  the  Jurist  would  gladly  retire,  and  seek  some 
new  form  of  existence." 

The  evils  arising  from  the  multiplicity  of  reports 
are  yet  greater  than  disclosed  by  the  above  extracts. 
As  it  is  impossible  for  the  moderately  busy  practi- 
tioner to  read,  even  if  he  can  afford  to  purchase,  all 
the  reports,  he  adopts  the  practice  of  relying  entirely 
on  digests,  which  are  mere  collections  of  the 
reporters1  marginal  notes,  in  many  instances  mis- 
leading the  reader,  and  at  the  best  merely  exercising 
the  memory  without  in  the  least  informing  the 
judgment  or  disclosing  the  real  principles  on  which 
the  decisions  have  been  given.  It  is  under  these 
circumstances  that  we  have  sought  by  our  "  Sum- 
mary "  to  supply  the  reader  with  a  selection  of 
decisions  of  greater  extent  than  furnished  by  any- 
series  of  reports,  and  at  the  same  time  to  do  this 
in  such  a  reasonable  compass  that  even  toe  busiest 
practitioner  can  afford  the  time  necessary  for  their 
perusal.  And  then  we  may  venture  to  say  that  our 
summaries  are  not  only  shorter  but  much  more 
intelligible  than  the  reported  cases,  presenting, 
in  general,  the  reasons  on  which  the  decisions 
are  founded  as  well  os  the  actual  decisions. 
To  Students  we  can  also  recommend  our  Sum- 
mary as  very  suitable  to  them  in  their  studies, 
inasmuch  as  the  principles  of  the  law  are  not  only 
stated  but  illustrated  by  the  decisions.  By  this 
mode  of  proceeding  we  think  we  have  hit  upon  a 


happy  -mean  between  the  prolixity  of  the  reports 
and  the  meagreness  and  dry  statement  of  facts  of  the 
digests ;  and  if  success  be  a.  test  of  utility,  we  may 
truly  say  that  our  publication  is  in  consequence 
appreciated  alike  by  the  practitioner  and  the 
student.  In  fact,  the  more  experience  we  have,  the 
more  assurance  we  receive  that  our  exertions  in 
this  directions  are  appreciated.  If  our  success  shall 
have  any  effect  in  introducing  a  more  perfect  system 
of  reporting,  the  merit  of.it  will  be  due  to  our 
subscribers  who  have  so  kindly  encouraged  us  in 
our  course.  The  subject  of  reporting,  we  have  been 
very  recently  informed  by  a  person  on  whose  word 
we  can  place  reliance,  is  now  engaging  the  anxious 
attention  of  many  of  the  judges,  who  are  not  less 
injuriously  effected  by  the  system  than  the  prac- 
titioners in  the  courts.  This  affords  a  reasonable 
prospect  of  some  relief  at  no  very  distant  time, 
though  it  is  not  the  less  necessary  to  keep  the 
matter  before  the  attention  of  the  profession. 


NOTES    OF   LEADING   CASES. 


Powers  of  appointment  [ante,  pp.  201,  238,  272, 
273]— General  power  of  appointment  by  deed  on  «*#— 
How  affected  after  having  been  exercised  by  deed- 
Effect  upon  power  of  exercise  by  revocable,instrume*t 
afterwards  revoked  [Evans  v.  Saunders,  and  Evans  v. 
Evans,  Week.  Rep.  1854-6,  p.  323 ;  1  Jnr.  N.  8. 
265].— The  decision  of  the  Lords  Justices  of  Appeal 
in  the  above  cases  demands  the  serious  attention  of 
•the  practitioner  and  the  student,  and  will  doubtless 
be  treated  as  "Leading  Cases"  in  subsequent 
editions  of  works  on  powers.  The  Lords  Justices 
over-ruled  the  decision  of  V.  C.  Kindersley,  given 
on  two  different  occasions,  in  which  that  learned 
judge,  with  his  usual  care,  considered  the  general 
doctrines  of  the  execution  and  revocation  of  powers. 
The  Y.  C.  summed  up  the  grounds  and  reasons  for 
his  decision  in  four  propositions,  which  have  been 
approved  by  the  Lord  Justices,  except  the  latter 
part  of  the  fourth  proposition.  These  propositions 
(see  1  Drewry,  681)  are  as  follows :— "  First,  that 
a  power  to  appoint  by  deed  or  will  does  not  consti- 
tute two  separate  and  distinct  powers,  but  is  a  single 
power,  with  a  restriction  on  its  exercise,  requiring  it 
to  be  exercised  by  one  or  other  of  those  two  instru- 
ments, but  leaving  to  the  donee  the  option,  within 
the  limits  of  that  restriction,  to  choose  which  instru- 
ment he  will  use  in  exercising  the  power.  I 
have  already  stated  my  reasons  for  this  proposi- 
tion. Secondly,  that  where,  by  the  terms  of 
the  reservation  of  powers  of  revocation  and  new 
appointment,  the  donee  is  authorised  to  exercise 
them  at  his  option,  either  by  the  same  or  by  different 
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deed*,  if  he  first  exercises  by  deed  the  power  of 
revocation,  the  power  of  new  appointment  continues 
to  subsist  as  a  valid  operative  power,  capable  of  being 
exercised  by  a  subsequent  deed ;  and  admitting  that 
it  is  as  competent  to  the  donee  of  such  powers,  exer- 
cising only  the  power  of  revocation,  to  release,  ex- 
tinguish, or  destroy  the  power  of  appointment  which 
was  reserved  to  him,*  yet  the  mere  exercise  of  the 
power  of  revocation  alone  will  not  per  se  have  any 
such  effect.  Thirdly,  that  where  a  person  has  a. 
general  power  of  appointment  by  deed,  whether  it' 
be  what  is  called  by  Lord  St.  Leonards  a  primary 
power,  (t.  e.  a  power  preceding  the  uses  declared 
in  default  of  appointment),  or  be  a  power  of  appoint- 
ment connected  with,  a  power  of  revocation,  and 
following  the  uses  declared  by  the  instrument 
creating  tjie  power,  and  exercises  that  power  of 
appointment,  and  by  the  deed  exercising  that  power 
reserves  to  himself  a  new  power  of  appointment, 
whether  such  new  power  be  reserved  as  a  primary 
power  or  as  connected  with  a  power  of  revocation, 
such  power  so  reserved  is  to  all  intents  and  pur- 
poses a  new  power,  newly  created  by  hyn,  and  is  not 
the  old  power,  which  he  has  exercised ;  and  that  it 
is  equally  a  new  power,  whatever  be  the  kind  or 
degree  of  restriction  which  he  has  thought  fit  to 
impose  on  its  exercise,  and  whether  he  imposes  on 
it  precisely  the  same  kind  and  degree  of  restriction 
which  was  imposed  on  the  exercise  of  the  old  power, 
of  a  greater  or  less  degree  of  restriction.  Fourthly, 
that  there  is  a  wide  difference  between  the  case 
where  the  donee  of  a  general  power  of  appointment, 
exercising  it  by  deed,  reserves  to  himself  a  power  of 
revocation  only,  and  the  case  where  he  reserves  to 
himself  not  only  a  power  of  revocation,  but  also  a 
power  to  appoint  new  uses ;  and  that  whatever  may 
be  the  effect  of  the  subsequent  exercise  of  the  revo- 
cation where  a  power  of  revocation  only  has  been 
reserved,  the  effect  is  very  different  where  a  new 
power  of  appointment  is  reserved  as  well  as  a  power 
of  revocation,  and  the  power  of  revocation  only  is 
exercised  ;  and  that  even  assuming  that  in  the 
former  case  the  effect  of  the  revocation  would  be  to 
restore  the  original  power,  yet  in  the  latter  case  the 
creation  and  reservation  of  the  new  power  of  appoint- 
ment effectually  prevents  the  restoration  of  the 
original  power." 

It  is  on  the  latter  part  of  the  fourth  proposition 
that  the  Lords  Justices  differ  from  the  V.  C.  They, 
indeed,  agree  with  him  that  a  power  to  appoint  by 
deed  or  will  is  no  more  than  a  single  power,  to  be 
executed  in  one  or  other  of  the  two  modes  pointed 
out ;  also,  that  powers  of  revocation  and  new  ap- 
pointment are  separate  and  distinct  power*,  that  the 
power  of  new  appointment  may  continue  after  the 
power  of  revocation  has  been  exercised,  and  that  the 


exercise  of  the  power  of  revocation  will  not  of  itself 
extinguish  or  destroy  the  power  of  new  appointment; 
also  that  where,  under  the  exercise  of  a  general 
power  of  appointment,  a  power  of  revocation  and  new 
appointment  is  reserved,  the  power  of  appointment 
so  reserved  is  a  new  power,  and  cannot  be  held  to 
be  the  old  power,  which  has  been  already  exercised. 
But  the  proposition  of  the  V.  C.  that  in  the  case  of 
a  power  of  revocation  only  being  reserved,  the  effect 
of  the  revocation  would  be  to  restore  the  original 
power,  yet  that  in  the  case  of  a  power  of  revocation 
and  new  appointment  heing  reserved,  the  creation 
and  reservation  of  the  new  power  of  appointment 
effectually  prevents  the  restoration  of  the  original 
power,  is  the  one  which  the. Lords  Justices  differed 
from :  the  V.  C.  assumed  that  the  original  power 
came  to  an  end,  and  questioned  only  whether  it  had 
been  restored ;  whilst  the  Lords  Justices  considered 
the  true  question  to  be  whether  the  original  powei 
ever  came  to  an  end.  Their  conclusion  is  that  a 
reservation  in  a  deed,  in  exercise  of  an  original 
power,  of  a  power  to  appoint  by  deed  only,  will  not, 
without  very  clear  evidence  of  intention,  operate  to 
destroy  the  original  power  to  appoint,  that  being  one 
to  appoint  by  deed  or  will. 

The  following  were  the  circumstances  of  the  case 
and  the  points  really  decided,  for  which  we  are 
indebted  to  an  unusually  able  marginal  note  in  the 
Jurist: — A.,  the  tenant  for  life,  under  a  settlement 
dated  in  1794,  of  estates  comprised  in  such  settle- 
ment, had  under  the  same  settlement  a  general  and 
unrestricted  power  of  appointing  the  fee  by  deed  or 
will,  subject,  however,  to  her  life  estate.  In  1880 
A.,  by  deed,  duly  executed  the  power,  rally,  but 
reserving  to  herself  thereby  a  power  to  revoke  and 
newly  appoint,  such  «power  only  to  be  exercised  by 
deed.  In  1833  A.  duly  exercised  the  power 
reserved  by  the  deed  of  1830  rally,  so  as,  with 
respect  both  to  revocation  and  new  appointment, 
to  exhaust  the  power ;  but  she  by  the  deed  of  1833 
reserved  to  herself  a  power  to  revoke  and  newly 
appoint,  to  be  exercisable  only  by  deed.  In  1835 
A.  exercised  duly  and  fully  the  power  reserved  to 
her  by  the  deed  of  1833,  so  as  to  exhaust  it  witn 
respect  both  to  revocation  and  new  appointment; 
but  she  reserved  to  herself  by  the  deed  of  1835  a 
power,  exercisable  by  deed  only,  enabling  her  to 
revoke  and  newly  appoint.  In  1836  A.  duly  and 
fully  revoked  the  uses  declared  by  the  deed  of  1835, 
but  did  not  by  that  deed  of  1886,  or  by  any  sub- 
sequent deed,  re-appoint :  Held,  that  the  power  to 
appoint  by  will  reserved  to  A.  by  the  settlement  of 
1794  remained  unaffected  by  the  various  deeds  of 
appointment  subsequently  executed  by  her,  and  that 
it  was  duly  executed  by  her  will,  dated  in  1848,  and 
purporting  to  be  made  in  exercise  of  that  power. 
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The  points  decided  were : — 1st.  By  law,  a  power 
which,  in  any  mode  and  to  any  extent  whatever,  has 
been  exercised  revocably,  and  the  revocable  appoint- 
ment made  under  which  has  been  revoked,  without 
being  operated  upon,  is  generally,  if  not  universally, 
of  the  same  force,  and  exercisable  in  the  same 
manner,  as  if  the  revoked  appointment  had  not 
existed ;  and  a  power  cannot  be  necessarily  exhausted 
by  a  revocable  act,  although  exercising  otherwise 
the  power  to  the  utmost,  more  than  by  a  conditional 
act,  or  by  an  act  of  merely  partial  execution — t.  e. 
of  execution  in  no  sense  and  in  no  possibility  full 
and  complete.  2nd.  A  power  to  appoint  by  deed 
or  will  does  not  constitute  two  separate  and  distinct 
powers,  but  is  a  single  power,  with  a  restriction  on 
its  exercise,  requiring  it  to  be  exercised  by  one  or 
other  of  those  two  instruments,  but  leaving  to  the 
donee  the  option,  within  the  limits  of  that  restriction, 
to  choose  which  instrument  he  will  use  in  exercising 
the  power.  3rd.  Where,  by  the  terms  of  the  reser- 
vation of  powers  of  revocation  and  new  appointment, 
the  donee  is  authorised  to  exercise  them,  at  his 
option,  either  by  the  same  or  by  different  deeds,  if 
he  first  exercises  by  deed  the  power  of  revocation, 
the  power  of  new  appointment  continues  to  subsist 
as  a  valid  operative  power,  capable  of  being  exer- 
cised by  a  subsequent  deed ;  and  admitting  that  it 
is  as  competent  to  the  donee  of  such  powers,  exer- 
cising only  the  power  of  revocation,  to  release, 
extinguish,  or  destroy  the  power  of  appointment 
which  was  reserved  to  him,  yet  the  mere  exercise 
of  the  power  of  revocation  as  above  will  not  per  se 
have  an>  such  effect.  4th.  Where  a  person  has  a 
general  power  of  appointment  by  deed,  whether  it  is 
a  primary  power,  (i.  e.  a  power  preceding  the  uses 
declared  in  default  of  appointment)  or  be  a  power  of 
appointment  connected  with  a  power  of  revocation, 
and  following  the  uses  declared  by  the  instrument 
creating  the  power,  and  exercises  that  power  of 
appointment,  and  by  the  deed  exercising  that  power 
reserves  to  himself  a  new  power  of  appointment, 
whether  such  new  power  be  reserved  as  a  primary 
power,  or  as  connected  with  a  power  of  revocation, 
such  power  so  reserved  is  to  all  intents  and  purposes 
a  new  power,  newly  created  by  him,  and  is  not  the 
old  power,  which  he  has  exercised ;  and  it  is  equally 
a  new  power,  whatever  the  kind  or  degree  of  restric- 
tion which  he  has  thought  fit  to  impose  on  its  ex- 
ercise— i. «.,  whether  such  restriction  be  precisely  the 
same  in  kind  and  degree  as  that  imposed  on  the  old 
power,  or  be  greater  or  less  in  kind  or  degree.  6th. 
A  general  power  of  appointment  over  the  fee  will  not 
be  exhausted  by  an  appointment  to  uses  exhausting 
the  fee,  but  reserving  a  power  of  revocation.  6th. 
Where  a  general  power  of  appointment  by  deed  or 
will  has  been  exercised  by  an  appointment  by  deed, 


reserving  a  power  of  revocation  and  appointment  to 
new  uses  to  be  exercised  by  deed  only,  the  creation 
of  this  last  power  to  appoint  by  deed  only  cannot, 
without  clear  evidence  of  intention,  be  taken  as 
operating  to  destroy  the  original  power  to  appoint 
by  deed  or  will :,  and,  semble,  that  if  it  is  to  be  taken 
as  at  all  affectmg^such  original  power,  it  is  to  be  con- 
sidered merely  as  in  substitution  of  that  branch  of 
the  original  power  which  it  purports  to  replace, 
namely,  the  power  to  appoint  by  deed.  7th.  SembU, 
that  two  general  powers  of  appointment  in  fee  can 
exist  in  the  same  person  at  the  same  time. 


LIABILITY  OF  AGENTS  ON  CONTRACTS. 


We  have  before  (see  ante,  pp.  221—228)  en- 
deavoured to  point  out  the  distinctions  taken  by  the 
courts  as  to  the  cases  in  which  agents  were,  and 
those  in  which  they  were  not,  personally  liable  on 
contracts  made  by  them  where  they  were  acting  on 
behalf  of  a  principal.  The  recent  case  of  Tanner  v. 
Christian  (24  Law  Journ.  Q.  B.  91)  has  given  rise 
to  some  remarks  on  this  subject  in  the  Jurist,  and 
we  therefore  take  the  opportunity  of  calling  atten- 
tion to  the  subject.  The  principle  which  is  at  the 
root  of  these  cases,  viz.  "  that  an  agent  is  not  liable 
on  any  agreement  into  which  he  enters  merely  in  his, 
representative  capacity,  but  that  wherever .  he 
contracts  personally,  or  pledges  his  own  credit, 
either  by  concealing  his  principal  or  otherwise,  he 
becomes  personally  liable  on  such  contract,"  is  simple 
and  well  established  (Thomas  v.  Edwards,  2  M.  and 
W.  217  ;  Franklyn  v.  Lamond,  4  C.  B.  687,  stated 
ante,  p.  222 ;  Thompson  v.  Davenport,  9  B.  and  Cr. 
78;  Paterson  v.  Gandesequi,  15  East.  62).  And 
where  an  agent  contracts  in  writing  in  his  own 
name,  withont  naming  his  principal  therein,  he  can- 
not relieve  himself  from  his  liability,  even  by  show- 
ing that  at  the  time  of  making  the  contract  the  other 
party  knew  that  he  was  acting  only  as  an  agent  in  the 
transaction  (Higgins  v.  Senior,  8  M.  and  W.  834 ; 
Jones  v.  Littledale,  6  Ad.  and  El.  486).  The  dif- 
ficulty has  been  in  the  application  of  the  above  prin- 
ciple to  the  construction  of  written  contracts  in  which 
both  the  agent  and  the  principal  are  named,  in  ascer- 
taining what  language  in  such  a  contract,  or  what 
circumstances  attending  the  making  thereof,  are  suf- 
ficient to  render  the  agent  personally  liable  on  the 
contract.  In  the  .language  of  Lord  Denman  in 
Harper  v.  Williams  (4  Q.  B.  280),  "  the  judgment 
in  such  cases  has  been  arrived  at  only  by  an  exami- 
nation of  the  particular  circumstances  in  each ;  one 
decision  will  scarcely  serve  as  an  authority  for  any 
other,  except  in  so  far  as  the  court  may  ascertain 
from  it  the  weight  to  be  allowed  to  any  particular 
fact,  or  form  of  expression,  that  may  be  found  in  any 
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one  of  these  case*  and  the  one  under  decision.    The 
object  is  fairly  to  ascertain  in  each  case  what  was  the 
real  intention  and  understanding  of  the  parties." 
And  for  this  purpose  the  court  will  look,  in  the  first 
place,  to  the  language  of  the  agreement,  or  of  the 
whole  correspondence  from  which  the  contract  is  to 
be  gathered,  and  also  the  circumstances  under  which 
the  contract  was  made  (see,  upon  this  point,  Butcher 
t.  Stuart,  10  Ad.  &  El.  309 ;  Haigh  v.  Brooks,  11 
M.  &  W.  857 ;  Goldshede  v.  Swan,  1  Exch.  154 ; 
and  Colbourn  v.  Dawson,  10  C.  B.  765)  but  not  to 
any  subsequent  declarations  or  admissions  of  the 
parties,  whether  verbal  or  written  (Lewis  v.  Nichol- 
son, 16  Jut.  part  1,  p.  1041 ;  21  L.  J.,  Q.  B.  315 ; 
stated  ante,  p.  221).    One  principal    test  of  the 
liability  on  such  contracts  is,  whether  the  act  con- 
tracted to  be  performed  is  to  be  done  by  the  agent 
himself  or  by  his  principal ;  and  it  is  clear,  that 
where  the  contract  is  by  the  terms  of  it  to  be 
performed  by  the  agent  himself,  though  for  and  on 
behalf  of  another,  the   agent  is  personally  liable. 
This  was  the  ground  of  the  decision  in  Tanner  y. 
Christian.    There,  by  a  written  memorandum,  pur- 
porting to  be  made  between  the  defendant  for  and 
on  (he  part  of  IS.  of  the  first  part,  and  the  plaintiff  of 
the  second  part,  the  defendant,  on  the  part  of  N., 
agreed  to  let,  and  the  plaintiff  agreed  to  take,  certain 
premises,  paying  the  rent  to  the  defendant,  for  the 
use  of  N. ;  and  it  was  also  agreed  that  no  auction 
should  be  had  on  the  premises  without  the  license 
of  the  defendant  on  the  part  of  N.,  and  the  plaintiff 
should  take  a  lease,  and  execute    a   counterpart 
thereof,  when  called  upon  to  do  so  by  the  defendant 
on  the  part  of  N.    The  memorandum  was  signed  by 
the  defendant  in  his  own  name,  withont  any  reference. 
to  N.    The  court  held — whether  rightly  or  not  may 
perhaps  be  open  to  question— that,  by  the  terms  of 
the  memorandum,  all  the  acts  to  be  done  on  the 
part  of  N.,  and  amongst  others  the  granting  of  the 
lease,  were  to  be  performed  by  the  defendant  him- 
self;  and  on  that  ground  they  held  the  defendant 
personally  liable  on  the  contract.    Lord  Campbell, 
C.  J.,  said,  "  The  defendant  is  to  receive  the  rent, 
and  he  would  be  the  party  to  whom  the  counterpart 
of  the  lease  would  be  executed ;  he  is  the  acting 
party,  and  signs  the  agreement,  not  for  and  on 
behalf  of  N.,  but  in  his   own   name.    The   fair 
inference  is,  that  the  defendant  had  the  legal  estate, 
and   was   acting  as  trustee   for  N.,  and   by   his 
direction."    And  he  distinguished  the   case   from 
Lewis  t.  Nicholson  (16  Jur.  part  1,  p.  1041 ;  21 
L.  J.,  Q.  B.  311)  on  the  ground  that  "  in  that  case 
the  defendants  were  acting  merely  as  solicitors,  and 
were  not  themselves  to  do  the  act  contracted  for, 
and  therefore  the  court  decided  there  was  no  liability 
incurred  by  them."    And  per  Wightman,  J.— "  The 


question  is,  whether  the  defendant  has  so  contracted 
as  to  render  himself  personally  liable.  This  must 
be  determined  by  seeing  who  is  to  perform  the 
agreement.  Now,  from  the  terms  of  the  agreement, 
there  is  no  doubt  that  it  is  to  be  performed  by  the 
defendant  himself."  Crompton,  J.,  also  relied  on 
the  fact  that  the  memorandum  was  signed  by  the 
defendant  in  his  own  name,  without  any  reference  to 
N.,  and  distinguished  the  case  on  that  ground  from 
Spittle  v.  Lavender  (5  Moore,  270)  where  the 
-contract  was  signed  by  the  defendant  in  his  own 
name  as  agent  of  B. 

It  will  be  observed,  on  examining  the  grounds  of 
the  judgments  in  Burrell  v.  Jones  (3  Barn,  and  Aid. 
47),  and  Hall  v.  Ashurst  (1  Cr.  and  Mees.  714),  that 
both  those  cases  are  distinguishable  from  the  two 
cases  last  cited— namely,  Downman  v.  Williams,  7 
Q.  B.  Rep.   103,  and  Lewis  v.   Nicholson,  ante, 
p.  221.    It  seems  difficult,  however,  to  reconcile  the 
conclusion  at  which  the  court  arrived  in  Tanner  v. 
Christian  (24  Law  Journ.  Q.  B.  91)  with  the  prin- 
ciple on  which  Downman  v.  Williams  and  Lewis  v. 
Nicholson  were  decided.     The  language  may,   as 
was  said  by  the  court,  be  consistent  with  the  defend- 
ant being  a  trustee ;  but  it  appears  to  be  also  con- 
tingent, to  say  the  least,  with  his  being  a  mere  agent. 
The  language  of  the  memorandum  is  —  "  Memo- 
randum of  agreement  between  the  defendant,  on  the 
part  o/iV.,"  &c.— "The  defendant,  on  the  part  of  N., 
agrees  to  let,"  &c.    This  language  is  similar  to  the 
words  in  Downman  v.  Williams  and  Lewis  v.  Nichol- 
son, and  is  not  the  same  as  in  Norton  v.  Herron,  on 
which  the  court  relied,  for  in  that  case  tip  body  of 
the  agreement  ran— u  And,  first,  the  said  G.  H.  (the 
agent)  doth  hereby  agree  to  execute  a  lease,"  &c. 
And  again,  in  Tanner  v.  Christian,  the  court  appear 
to  have  relied  on  .the  expression,  u  paying  unto  the 
defendant,  for  the  use  of  N.,  the  yearly  rent  of 
£40,"  as  showing  that  the  rent  was  not  only  payable, 
but  reserved  to  the  defendant,  and  that,  therefore,  he 
would  be  the  party  to  whom  the  lease  was  to  be 
granted.    But  the  whole  language  of  the  memo- 
randum appears  to  point  rather  to  the  defendant 
being  the  agent  of  N.,  and  to  an  agreement  to  let  by 
N.  through  the  agency  of  the  defendant,  reserving 
the  rent  to  N.,  but  payable  to  the  defendant  on  his 
behalf;  and  that  the  plaintiff,  when  called  on  by  the 
defendant  on  the  part  of  N.,  was  to  take  a  lease 
from,  and  execute  a  counterpart  to,  N. ;  otherwise 
one  is  tempted  to  say,  with  the  Court  of  Exchequer 
Chamber  in  Downman  v.  Williams,  there  appears  to 
be  no  reason  whatever  for  mentioning  the  name  of 
N.    If  the  defendant  was  a  trustee,  the  constant 
introduction  before  every  stipulation  of  the  words 
"on  the  part  of  N."  was  useless,  and  altogether 
superfluous;   and  it  is  difficult  to  see  how  the 
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defendant  could  have  more  carefully  guarded  against 
the  possibility  of  being  considered  otherwise  than  as 
an  agent  of  N.  The  circumstance  of  the  memor- 
andum being  signed  without  reference  to  the  principal 
cannot,  since  Downman  v.  Williams  and  Lewis  v. 
Nicholson,  in  both  of  which  the  defendants  signed 
in  their  own  names  simply,  be  considered  as  throwing 
much  light  on  the  intention  in  a  case  where  the 
memorandum  in  its  commencement  and  body  pur- 
ported to  be  made  by  the  defendant  on  the  part  of 
N.  It  is  clear  also  that  N.  might  have  been  bound 
by  such  a  memorandum. 


ON  THE  STUDY  OF  CONVEYANCING. 


Conveyancing  a  science  and  an  art — Conveyancing, 
in  its  most  extensive  sense,  may  be  considered  as  the 
science,  and  also  as  the  art  of  alienation.  If,  by  an 
investigation  of  that  right  of  property  which  is  cre- 
ated, or  rather  ordained,  by  the  legislative  power, 
we  elicit  and  systematize  such  principles  of  alienation 
as  accord  with  that  right,  we  are  then  compacting 
the  science.  The  science  of  alienation,  therefore, 
may  be  defined  a  systematic  statement  of  the  principles 
of  alienation.  To  apply  these  principles  to  practice 
by  means  of  appropriate  instruments,  or  convey- 
ances, constitutes  the  art  of  alienation.  This  view 
of  conveyancing,  though  sufficiently  obvious,  has, 
strange  to  say,  been  overlooked  by  many ;  and  some 
have  been  accustomed  to  consider  conveyancing  as  a 
mere  empirical  art,  i,  e.,  as  consisting  in  the  prac- 
tical application  of  knowledge  accumulated  by  expe- 
rience in  the  details  of  office.  Thus  shorn  of  its 
scientific  character,  conveyancing  has  presented  so 
much  obscurity,  and  been  found  so  difficult  of  acqui- 
sition, that  in  many  cases  it  has  been  abandoned  as 
unattainable,  or  the  student  has'  contented  himself 
with  a  superficial  knowledge  of  the  practice.  Seeing 
that  such  erroneous  opinions  have  been  entertained 
on  this  subject,  it  becomes  the  more  necessary  to 
point  out  that  procedure  which  seems  best  calculated 
to  conduct  the  inquirer  to  a  real  and  comprehensive 
knowledge  of  conveyancing. 

Logical  method  more  useful  than  number  of  books, — 
In  entering  upon  the  study  of  any  science,  but  more 
especially  of  the  present,  there  are  certain  general 
principles  of  procedure  which  it  is  most  desirable  for 
the  student  thoroughly  to  embrace,  because,  unless 
his  mind  is  thus  ballasted,  his  reading  will  prove  not 
only  unprofitable,  but  positively  prejudicial.  The 
great  number  of  books  commonly  placed  before  a 
student  prove,  in  many  cases  at  least,  actually  mis- 
chievous, begetting  a  superficial  way  of  reading ;  and 
thus,  as  observes  a  great  master  of  logic  (Bishop 
Butler),  ••  people  habituate  themselves  to  let  things 


pass  through  their  minds,  as  one  may  speak,  ratfeer 
than  to  think  of  them."  The  reasoning  power* 
being  hardly  ever  exerted,  become  so  much  debili- 
tated,  that  to  carry  on  a  chain  of  argument  is  felt  tc 
be  a  most  fatiguing  and  painful  task..  It  was  deemed 
necessary  that  all  who  designed  to  contend  in  the 
Olympic  games  should  previously  prepare  them-? 
selves  by  various  exercises  in  the  public  gymnasium, 
a  discipline  originally  denoted  by  the  term  medi- 
tation ;  and  it  is  equally  or  more  necessary  fox  the 
student,  before  he  engages  to  wrestle  with  the  diffi- 
culties of  the  law,  to  brace  and  strengthen  his  mind 
by  exercising  it  in  the  best  schools  of  logic.  In 
some  sciences  the  great  business  of  the  student  is  to 
collect  facts ;  but  in  this,  his  principal  employment 
is  to  deduce  general  rules  or  principles  from  data 
already  collected,  and  apply  them  to  questions  in 
practice.  It  is  manifest,  therefore,  that  the  reasoning 
process  is  here  of  the  highest  importance ;  and  unless 
the  student  is  familiar  with  it,  and  skilful  in  em- 
ploying it,  he  can  never  hope  to  make  any  consi- 
derable progress.  To  be  a  good  u  Case-man "  is 
undoubtedly  desirable ;  but  unless  we  add  to  this  an 
ability  to  classify  and  generalize,  the  mind,  instead  of 
resembling  in  strength  and  order  a  well-paved  road, 
may  be  better  likened  to  one  covered  with  confused 
heaps  of  stones. 

Difficulties  must  be  surmounted. — There  are  diffi- 
culties in  this  pursuit,  (and  in  what  sciences  are 
there  not  difficulties  ?)  and  the  study  of  the  law  is 
confessedly,  multorum  annorum  opus.  The  mind, 
however,  has  a  wonderful  power  of  strengthening 
itself  to  surmount  the  obstacles  that  check  its  pro- 
gress ;  its  capacity  expands  as  the  sphere  of  thought 
enlarges.  The  more  we  have  to  learn,  the  more  we 
can  learn.  Let  not  the  student,  therefore,  faint  by 
the  way  when  he  meets  with  obscurities  that  he 
cannot  explain, — with  rules,  the  reason  and  appli- 
cation of  which  he  cannot  apprehend ;  but  rather  be 
encouraged  by  the  consideration  that  hundreds  have 
surmounted  these  difficulties,  and,  such  is  the  nature 
of  the  human  mind,  that,  if  he  perseveres,  his  object 
will  be  attained. 

Sources  of  the  English  law — Reports,  statutes,  text- 
books, digests,  frc. — The  sources  of  English  law  are 
the  judicial  decisions  contained  in  the  reports,  the 
acts  of  parliament,  the  text  books  (some  of  which 
are  quoted  as  law,  where  judicial  authority  is  want- 
ing), and  the  digests  and  abridgments,  which  two 
last,  by  reason  of  the  difficulty  of  referring  directly 
to  the  other  sources,  have  become  indispensable  to 
the  practitioner.  These,  it  has  been  calculated, 
consist  at  least  of  six  hundred  volumes.  It  is  well 
remarked  by  Savigny  (Hist,  of  the  Roman  Law,  yoL 
1.  p.  1),  that  the  law  of  the  people,  like  the  language, 
cannot  be  conceived  as  continuing  in  an  unchange- 
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able  condition,  since  its  very  existence  implies  a 
state  of  nninternpted  cultivation  and  development. 
The  old  consuetudinary  law  of  Rome,  like  that  of 
England,  was  found  inadequate  for  the  changed 
political  relations  of  the  different  orders  of  society, 
and  accordingly  the  defect  was  remedied  in  the  one 
case  by  the  twelve  tables,  and  in  the  other  by  the 
acts  of  the  great  council,  or  Parliament.  The  edicts 
of  the  praetors  may  be  compared  to  the  decisions  of 
the  judges.  In  course  of  time  the  English,  as  well 
as  the  Roman  law,  lost  so  much  of  its  earlier 
character,  that  it  almost  became  impracticable  to 
apply  the  original  and  dissimilar  authorities.  This 
was  remedied,  or  attempted  to  be  remedied,  by  the 
treatises  of  jurists.  The  laws  being  still  in  a  state 
of  progression,  further  changes  were  called  for ; 
and  the  Edict,  the  Papian,  and  the  Breviarium, 
which  were  ultimately  superseded  by  the  Pandects, 
the  Code,  and  the  Institutes,  like  the  abridgments  of 
English  law,  became  the  immediate  sources  of 
jurisprudence  (Savigny,  Hist,  of  the  Roman  Law, 
voL  1,  c.  1). 

General  rules  to  be  considered.  —  Advocating,  as 
every  one  must  do,  all  such  measures  as  are  calcu- 
lated to  render  a  knowledge  of  the  law  of  less  dif- 
ficult attainment,  by  imparting  to  its  forms  and  prin- 
ciples greater  clearness  and  certainty,  yet  we  must 
remember,  that  it  is  beyond  the  power  of  human  in- 
tellect to  confer  on  any  rules  or  laws  that  character  of 
universality  which  would  fit  them  for  application  to 
all  circumstances,  or  combinations  of  circumstances, 
that  might  possibly  arise ;  indeed,  to  do  this,  to 
frame  by  any  conceivable  arrangement  of  words, 
such  comprehensive  definitions  as  would  be  univer- 
sally applicable,  we  must  pierce  into  futurity,  and 
foresee  all  possible  conjunctures.  To  attempt  the 
task  without  such  qualifications  would  be  acting  as 
foolishly  as  the  shoemaker,  who  fashions  a*  certain 
number  of  lasts,  expecting  to  fit  feet  of  all  shapes 
and  sizes.  Experience  shows  that  new  lasts  as  well 
as  new  laws  must  frequently  be  made :  all  that  can 
be  done  is  to  lay  down  general  rules  or  principles  in 
the  clearest  terms  that  our  language  can  furnish. 
To  do  this  well  requires  the  genius  of  a  Tribonian  or 
a  Bacon ;  and  a  character  more  deserving  of  our 
regard  cannot  be  conceived  than  that  of  the  legisla- 
tor or  the  judge,  whose  laws  or  principles  of  adju- 
dication are  so  dear,  that  they  afford  no  ground 
whatever  for  the  fell  spirit  of  litigation 

Complexity  of  the  law  from  difficulty  in  applying 
general  rules.— Besides  that  constant  growth  of  all 
living  law  to  which  Savigny  alludes,  we  must,  in 
endeavouring  to  account  for  the  complexity  of  the 
science,  take  into  consideration  the  difficulty  in 
applying  general  rules.  And  as  regards  the  English 
system,  much  of  its  intricacy  has  undoubtedly  arisen 


from  the  observance  of  that  sound  maxim  which 
obliges  judges  to  conform,  in  all  analogous  cases,  to 
the  decisions  of  their  predecessors.  Though  this 
practice  of  adhering  to  precedents  has  added  to  the 
labours  of  the  student,  yet  of  its  expediency  no  one 
ca  entertain  a  doubt;  indeed,  if  it  did  not  obtain, 
we  should  have  little  or  no  security  for  the  integrity 
of  public  justice.  It  has  often  been  wished  that  some 
rule  were  laid  down  which  would  define  the  limits  of 
judicial  interpretation.  In  the  redaction  of  the  Code 
Civil  de  Napoleon  the  subject  engaged  much  atten- 
tion ;  and,  at  last,  the  following  article  was  inserted : 
— u  II  est  defendu  au  juge,  de  prenoncer  par  voie  de 
disposition  generals  et  regUmentaire,  sur  les  causes  qui 
leur  sont  soumises."  In  the  English  courts  a  latitude 
of  interpretation  has  sometimes  obtained  which  tres- 
passes on  the  province  of  legislation.  The  allowing 
common  recoveries  and  fines  to  bar  entails ;  the  sup- 
porting verbal  agreements  in  the  face  of  the  Statute 
of  Frauds ;  the  preservation  of  uses  under  the  name 
of  trusts,  are  instances  of  this  dangerous  latitude  (see 
Butler's  Rem.  vol.  1,  p.  40—43).  This  complexity 
of  English  law  (which  we  have  endeavoured  to 
account  for),  and  the  wide  range  of  subjects  which 
the  science  embraces,  have  obliged  the  student  to 
confine  his  attention  to  such  subjects  only  as  have 
some  intimate  connexion.  Hence  in  law,  as  in  sur- 
gery, distinct  branches  of  study  and  practice  have 
been  formed.  As  the  oculist  confines  himself  to  the 
eyes,  the  aurist  to  the  ears,  and  the  chiropedist  to 
the  feet,  so,  in  the  legal  faculty,  an  analogous  division 
is  formed  by  the  conveyancer,  the  equity  draftsman, 
and  the  special  pleader. 

Modern  difficulties  in  the  study  of  the  law. — It  has 
been  alleged,  that  by  reason  of  this  application  of  the 
dividing  principle,  the  present  age  can  boast  of  no 
such  comprehensive  lawyers  as  Lord  Coke;  but  it 
would  be  far  more  correct  to  say,  in  the  words  of  an 
able  writer  of  the  present  day,  u  that  the  difference 
between  ourselves  and  our  ancestors  is  not  subjec- 
tive, but  objective — t. «.,  not  in  our  faculties,  which 
study,  but  in  the  things  themselves  which  are  the 
objects  of  study ;  not  we  (the  students)  are  grown 
less,  but  they  (the  studies)  are  grown  bigger ;  and 
that  our  ancestors  did  not  subdivide  as  much  as  we 
do  was  something  of  their  luck,  but  no  part  of  their 
merit." 

Principles  and  practice  combined. — That  division  of 
the  law  before  defined  as  consisting  in  the  application 
of  the  principles  of  alienation  to  practice,  by  means 
of  appropriate  instruments  or  conveyances,  is,  in 
some  reports,  analagous  to  mechanics;  they  both 
demand  an  apprenticeship :  each  is  a  scientific  art — 
it  is  in  a  chamber  of  practice  alone  that  a  man  can 
acquire  that  familiarity  with  details  which  enables 
him  to  see,  at  one  glance,  the  true  bearings  of  a 
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case ;  and,  discarding  everything  extraneous,  to  bring 
the  material  matters  to  the  touchstone  of  principle. 
Books  will  do  much ;  but  they  alone  are  not  suf- 
ficient;  we  must  perfect  by  experience  what  we  have 
acquired  the  rudiments  of  by  reading.  If  we  would 
have  a  child  walk,  it  will  not  be  sufficient  merely  to 
nourish  him — he  must  be  taught  to  use  his  legs. 
Whilst,  however,  we  insist  that  an  acquaintance  with 
practice  is  essential  to  the  student  who  would  acquire 
a  real  knowledge  of  conveyancing,  yet  it  must  be 
considered  as  equally  necessary  to  store  the  mind 
with  the  principles  of  the  science.  "The  forms  of 
business,1'  observes  Mr.  Burke,  "  are  adapted  to  or- 
dinary occasions ;  and,  therefore,  persons  who  are 
nurtured  in  office  do  admirablyjwell  as  long  as  things 
go  on  in  their  common  order :  but  when  the  high 
roads  are  broken  up,  and  the  waters  out — when  a 
new  and  troubled  scene  is  opened,  and  the  file  affords 
no  precedent,  then  it  is  that  a  greater  knowledge  is 
requisite  than  ever  office  gave,  or  than  office  can 
give*1  (Burke,  works,  vol.  2,  p.  401 — speech  on 
American  taxation).  "  It  is  an  error,*'  says  Lord 
Bacon,  "  to  rely  upon  advocates  and  lawyers  who 
are  merely  men  of  practice;  and  not  grounded  in 
their  books ;  who  are  many  times  easily  surprised, 
when  matter  falleth  out  besides  their  experience,  to 
the  prejudice  of  the  matters  they  handle  "  (Bacon, 
works,  vol.  2,  p.  16,  Mr.  Montagu's  ed.).  In  truth, 
unless  the  mind  is  furnished  with  principles,  how  can 
any  chain  of  reasoning  be  pursued  ?  Principles  must 
constitute  our  premises ;  and  it  will  be  the  business 
of  the  student,  when  any  case  arises,  to  refer  it  to  its 
proper  principle,  and  then  draw  the  legitimate  con- 
clusion. Besides,  the  habit  of  referring  to  prin* 
dples  renders  the  application  of  our  practical  skill 
more  unerring  and  more  perfect;  and,  indeed,  with- 
out some  general  rules,  under  which  a  multitude  of  * 
particulars  may  be  classed,  it  would  be  impossible, 
even  for  the  most  comprehensive  mind,  to  embrace 
the  wide  circle  over  which  conveyancing  extends. 

Acquiring  legal  principles. — Method  being  of  so 
much  use  in  this,  as  indeed  in  any  study,  it  is  neces- 
sary to  caution  the  student  against  directing  his  at- 
tention, in  the  outset  to  insulated  questions ;  he 
should  rather  begin  by  furnishing  his  mind  with  the 
leading  principles,  and  should  acquire  the  habit  of 
applying  them  to  cases  in  practice.  To  do  this, 
indeed,  is  oftentimes  exceedingly  difficult:  in  the 
first  place,  there  are  many  rules  of  law,  containing 
such  numerous  exceptions,  that,  in  applying  them, 
it  is  hard  to  determine  whether  or  not  the  case  falls 
under  the  rule  or  the  exceptions  to  the  rule  ;  and, 
secondly,  there  is  much  skill  and  knowledge  required 
to  know  what  are  really  essential  circumstances  in 
the  case  calling  for  an  opinion. 

Utility  of  forms. — After  the  foregoing  observa- 


tions, it  seems  hardly  necessary  to  notice  the  absurd 
opinion,  that  any  one  with  good  common  sense  and 
a  collection  of  precedents,  is  fitted  to  practise  con- 
veyancing. As  well  might  we  say,  that  a  case  of 
surgical  instruments  would  alone  enable  a  person  to 
practise  anatomy;  as  well  might  we  undertake  to 
teach  the  art  of  shoemaking  by  exhibiting,  in  readi- 
ness, a  number  of  shoes  of  all  fashions  and  sixes. 
Not  that  settled  forms  are  useless;  they  are,  on  the 
contrary,  excellent  aids  to  the  draftsman— they  are . 
his  models.  He  scrupulously  adheres  to  common 
forms,  knowing  that  a  want  of  uniformity  in  practice 
would  create  a  world  of  confusion.  And  let  not  the 
youthful  draftsman  imagine,  becaase  he  sometimes 
observes  the  practised  conveyancer  laying  aside  his 
usual  models,  that  therefore  he  may  do  so  likewise. . 
There  were  some  mathematicians,  says  Selden,  that 
could,  with  one  fetch  of  their  pen,  make  an  exact 
circle,  and  with  the  next  touch  point  out  the  centre : 
is  it,  therefore,  reasonable  to  banish  all  use  of  the 
compasses  ?    Set  forms  are  a  pair  of  compasses. 

Methodical  habits  and  industry. — If  these  views  are 
correct,  then  it  may  safely  be  asserted,  that  a  com- 
prehensive knowledge  of  conveyancing  is  attainable 
by  those  only  who  in  their  studies  are  prepared  to 
unite  methodical  habits  with  untiring  industry;  to 
bring  to  bear  upon  the  subject  that  clearness  and 
acuteness  of  perception  which  enable  the  mind  to 
seize  hold  of  the  essential  points  of  a  case  ;  to  trace 
analogies  where  they  really  obtain,  and,  by  a  careful 
and  verified  process  of  abstraction,  to  arrive  (if 
possible)  at  generalised  principles.  The  student 
should  likewise  be  versed  in  what  has  been  termed 
the  science  of  words.  Our  judgments  are  more 
influenced  by  words  than  perhaps  we  know  or 
would  willingly  acknowledge.  An  acute  and  original 
thinker  has  justly  observed,  that,  "  without  accuracy 
of  language,  it  is  impossible  to  convey  a  chain  of  close 
reasoning  to  others,  or  even  to  be  sure  of  carrying  it 
on  unbroken  ourselves;  because  we  must  always  de- 
liver our  conceptions  bywords,  and  for  the  most  part 
we  think  in  words,  that  is,  when  we  would  recall  an 
idea  to  our  minds,  the  word  expressive  of  it  generally 
occurs  first  to  usher  it  in ;  but  if  the  word  should 
have  shifted  its  meaning  without  our  perceiving  it, 
as  too  frequently  happens,  we  shall  run  a  hazard  of 
drawing  conclusions  without  a  consequence  "  (Abra- 
ham Tucker,  Introd.  to  " light  of  Nature").  To 
guard  against  that  sophistry  which  is  so  apt  to  steal 
into  our  reasoning,  under  the  guise  of  an  ambiguity, 
must  be  the  anxious  aim  of  the  student.  Voltaire 
tells  the  story  of  a  traveller,  who,  stopped  on  his  way 
by  a  torrent,  asked  a  villager  on  the  opposite  bank 
to  show  him  the  ford.  "  Go  to  the  right,"  shouts  the 
countryman ;  he  takes  the  right,  and  is  drowned. 
The  other  runs  up  crying-i-"  Oh,  how  unfortunate! 
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I  did  not  tell  him  to  go  to  his  right,  but  to  mine." 
Avoid  the  fault  of  the  villager;  jour  client  may  not, 
indeed,  lose  his  life,  but  he  may  perhaps  be  deprived 
of  what  is  almost  equally  valuable  to  him,  his  pro- 
perty. 

Cases  irreconciUable  with  rules. — After  all,  how- 
ever, the  student  must  expect  to  meet  with  num- 
berless cases  that  are  referrible  to  general  prin- 
ciples, and  some  that  are  lrreconcileable  with 
acknowledged  rules.  Analogies  will  oftentimes  be 
so  incomplete,  or  there  will  appear  such  a  compe- 
tition of  opposite  analogies,  that,  oppressed  with 
doubts  and  fears,  he  will  be  unable  to  arrive  at 
any  certain  conclusions. 

Obstacles  will  be  met  with  and  must  be  overcome. — 
It  is  the  more  necessary  to  be  thus  earnest  in 
pointing  out  the  importance  of  conducting  the  study 
of  conveyancing  on  those  just  principles  which  are, 
as  before  remarked)  *  allast  to  the  mind,  and  enable 
it  to  pursue  its  course  steadily  along,  because  many 
are  apt,  when  they  embark  in  this  pursuit,  to 
forget  that  in  their  progress  they  may  meet  with 
obstacles,  which  can  be  overcome  only  by  a  well- 
constituted  mind,  that  in  the  wide  ocean  spread 
before  them  there  may  be  billows  which  would 
overwhelm  the  bark  that  bears  no  ballast. 

Example  of  methodical  habits — Cuvier. — A  more 
apt,  or  a  more  illustrious  example  of  the  advantage 
of  methodical  habits  of  study  cannot  be  cited  than 
is  afforded  by  the  celebrated  Cuvier.  His  work  on 
Fossil  Osteology  was  alone  sufficient  to  raise  him 
into  the  first  rank  of  science.  But  when  we  call  to 
mind  that  he  was  Professor  of  Comparative  Anatomy 
at  the  Jardin  des  Plantes,  that  he  received  from  the 
Institute  the  decennial  prize  for  his  "  Lecons  d' 
Anatomie  Comparee,"  that,  besides  various  valuable 
memoirs,  he  gave  to  the  world  u  Le  Regne  Animal 
distribue*  d'apres  son  organisation,"  and  his  elaborate 
"  Histoire  des  Poissons,"  and  that,  moreover,  he 
was  perpetual  secretary  to  the  Academy  of  Sciences, 
and  filled  successively  the  offices  of  master  of  re- 
quests, counseller  of  state,  president  of  the  section 
of  the  interior,  and  director  of  protestant  worship- 
when  we  recollect  these  things,  it  is  impossible  not 
to  ask  with  astonishment,  how  could  so  much  be 
accomplished  by  one  man  in  so  short  a  time?  An 
answer  is,  in  part,  furnished  by  his  methodical 
habits.  A  celebrated  English  professor  related  that, 
being  admitted  into  the  study  of  the  French  natu- 
ralist, he  was  struck  by  seeing  several  desks,  with 
different  works  and  papers  placed  upon  each,  and 
naturally  concluded  that  these  desks  belonged  to  his 
assistants  and  amanuenses,  but,  upon  inquiry,  he 
was  informed  that  no  one  but  M.  Cuvier  himself 
occupied  the  room.  The  feet  was,  the  French  natu- 
ralist made  this  arrangement  in  order,  that  when 


he  had  studied  one  object,  he  could  enter  upon 
another  without  delay.  Unless  he  had  been  thus 
rigidly  methodical  in  his  pursuits,  and  even  avari- 
cious of  time,  M.  Cuvier  might,  indeed,  have  con- 
ceived the  idea  of  his  great  works  (for  it  is  natural 
to  genius  to  have  grand  conceptions),  but  he  must 
have  sighed  over  unrealised  projects. 

Romilly's  methodical  AaWto.— Other  examples  might 
easily  be  cited.  Of  the  lamented  Romilly  it  was 
said,  that,  though  always  so  quiet  and  measured  in 
his  movements,  he  was  yet  a  man  of  unceasing 
activity ;  that  he  did  not  lose  even  minutes ;  that  he 
devoted  himself  in  earnest  to  whatever  he  was 
doing,  and,  like  the  hand  of  a  clock,  never  stood 
still,  although  his  motions  were  so  equal  as  to  be 
scarcely  perceptible. 

Ancient  mooiings  of  the  inns  of  court. — It  has  often- 
times been  lamented  that  the  inns  of  court,  which, 
according  to  Lord  Coke,  were  at  one  time  a  a  most 
famous  university  for  profession  of  law,"  should  have 
so  fallen  from  their  original  condition.  The  ancient 
mootings  and  boltings,  by  bringing  different  minds 
in  collision  with  each  other,  awakened  the  attention 
of  the  student,  and  fired  his  breast,  not  with  the 
envious  desire  of  bringing  down  his  companions  to 
his  own  level  or  below  it,  but  with  }  virtuous 
emulation  to  excel.  The  readings  of  the  junior 
benchers,  of  ancients,  must  have  greatly  aided  the 
student,  seeing  that  he  had  few  institutional  works 
to  refer  to,  especially  when  we  consider  that  in- 
struction was  sometimes  derived  from  a  Littleton, 
a  Coke,  a  Bacon,  and  a  Dyer. 

Law  lectures. — The  disuse  of  mooting  and  read- 
in  the  inns  of  court  has,  however,  given  rise  to 
law  lectures  and  law  societies,  and  we  owe  the 
foundation  of  the  Yinerian  professorship  to  the 
munificence  and  public  spirit  of  an  enlightened 
member  of  the  profession — a  professorship  which, 
if  it  had  been  productive  of  nothing  more  than  the 
Commentaries  of  Sir  William  Blackstone,  would 
have  conferred  on  Mr.  Viner  a  just  title  to  the  gra- 
titude of  his  countrymen.  This  judicious  institu- 
tion was  coldly  entertained  by  the  graver  doctors, 
who  complained  that  it  would  take  the  young  people 
from  their  books;  but  Mr.  Yiner's  benefaction  is 
not  unprofitable,  since  it  has,  at  least,  produced 
the  excellent  Commentaries  of  Sir  William  Black- 
stone.  It  is  not  a  little  remarkable  that  an  institu- 
tion so  well  calculated  to  encourage  the  study  of 
English  jurisprudence  should  have  been  coldly  re- 
ceived— nay,  so  vehemently  opposed  by  a  remnant 
of  cloistered  bigots  in  the  University  of  Oxford,  that, 
if  they  had  lived  in  the  age  of  Urban  VIII.,  they 
would  have  scrupled  not  to  draw  the  sword  of  per- 
secution. To  this  insensate  outcry  Sir  William 
Blackstone  alluded  in  one  of  those  introductory  lee- 
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tares  which  were  never  committed  to  the  press,  and 
in  a  tone  of  such  noble  indignation,  that  we  cannot 
resist  the  pleasure  of  here  introducing  the  passage : 
"In  those  scholastic  days,"  said  the  professor, 
"  when  the  original  and  inquisitive  mind  of  Bacon 
was  directed  to  the  investigation  of  Nature's  laws, 
the  theological  animus  conspired  against  him,  and  he 
was  accused  of  holding  communion  with  evil  spirits. 
Upon  a  particular  occasion,  when  he  intended  to 
exhibit  some  curious  experiments  to  a  few  select 
friends,  the  secret  having  got  out,  the  whole  town, 
and  all  the  colleges  of  the  university,  were  in  an 
uproar.  Priests,  and  fellows,  and  students,  were 
seen  flying  about  in  every  direction,  with  their  gowns 
streaming  behind  them,  crying  out  '  no  conjuror,  no 
conjuror.'  The  cry  of ( no  conjuror '  resounded  from 
hall  to  hall,  from  cell  to  cell.  At  a  later  day  Galileo 
was  condemned  by  men  whose  names  are  now 
remembered  only  as  parts  of  the  rubbish  upon  which 
the  pedestal  of  his  fame  is  raised.  And  in  our  own 
times  there  are  men  who  seek  to  raise  the  cry  of 
'  no  conjuror '  against  me.  I  tell  you,  you  will  soon 
find  out  that  these  good  people  are,  at  least,  no  con- 
jurors themselves." 

Utility  of  law  lectures. — Of  the  utility  of  law  lec- 
tures in  the  present  day  doubts  have  been  enter- 
tained by  some  persons,  whilst  others  have  held  that 
this  mode  of  instruction  is  the  very  best  that  can  be 
adopted.  It  may  be  urged  with  plausibility  (and 
with  reason),  that,  since  the  scriptorium  has  been 
superseded  by  the  printing-house,  lectures  are  but  a 
bad  substitute  for  books.  In  those  sciences  that 
admit  of,  and  require  illustrations  which  appeal  to 
the  eye,  as  in  geology,  anatomy,  chemistry,  &c„ 
lectures  are  of  undoubted  value.  What  thus  affects 
the  sense  of  sight  is  fixed  in  the  mind  with  a  certainty 
and  an  exactness  which  no  verbal  description,  how- 
ever complete,  could  ever  give.  But  the  rules  of 
law  require  to  be  laid  down  with  such'  rigid  accuracy, 
so  many  analogies  to  be  traced,  so  many  exceptions 
or  limitations  to  be  noticed,  that  there  is  danger  lest 
the  hasty  instructions  of  the  lecture  room  should 
oftentimes  convey  not  only  superficial,  but  even 
erroneous  ideas  of  the  subjects  expounded.  In 
reading,  we  may  recur  again  and  again  to  any  passage 
that  is  obscure,  but  in  lectures,  if  any  difficulty  pre- 
sents itself,  we  cannot  interrupt  the  professor  by 
asking  for  an  explanation.  It  is  an  observation  of 
Sir.  H.  Davy  (and  his  opinion  is  of  weight  on  such  a 
subject),  that  in  lectures  the  effect  produced  is 
generally  transitory ;  for  the  most  part  they  amuse 
rather  than  instruct,  and  stimulate  to  inquiry  rather 
than  give  information. 

The  curiosity  of  the  student  should  be  excited.— But 
whatever  mode  of  instruction  be  pursued,  be  it  by 
lecturing,  by  reading,  or   by  personal  tuition  in 


chambers,  no  plan,  however  well  conducted,  will  be 
effectual  unless  the  curiosity  of  the  student  be  excited; 
for  where  there  is  no  curiosity  there  is  no  exertion 
of  thought,  and  without  thought  the  mind  is  in  want 
of  what  may  be  called  its  digestive  organ.  Unaffected 
by  this  assimilating  power,  no  knowledge,  however 
great  the  assiduity  or  ability  of  the  tutor,  can  ever 
be  converted  into  that  mental  chyle  which  alone 
nourishes  the  understanding.  To  curiosity  must  be 
added  industry.  Without  perseverance,  the  difficul- 
ties that  attend  the  earlier  steps  of  the  student  will 
be  felt  as  a  grievous  burden,  and  apt  to  sink  him 
into  the  slough  of  despond ;  but  as  he  advances  in 
the  pursuit  his  prospects  will  brighten,  and  day  will 
at  last  dawn  upon  his  path;  he  will  then  know  how 
sweet  is  the  fruit  of  study,  the  consciousness  of 
knowledge.  ,  Standing  on  this  high  vantage  ground, 
the  contemplation  of  the  obstacles  overcome  will 
impart  to  him  no  inconsiderable  pleasure ;  the  future 
course  which  he  has  to  run  is  clear  and  full  of  pro- 
mise ;  and  though  he  may  not  indulge  the  hope  of 
glory,  yet  when  retired  from  active  life,  he  will  have 
the  happiness  of  reflecting  that  he  cannot  be  said  not 
to  have/truly  lived  and  acted  according  to  the  high 
destiny  of  his  nature,  since  he  has  exercised  an 
honourable  profession. 
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Attorneys— Kecovbkinq  Costs. 

We  have  thought  it  might  be  useful  under  this 
head  to  notice  some  matters  relating  to  attorneys 
and  solicitors,  as  being  of  interest  to  all  our  readers  ; 
and,  first,  of  proceedings  to  recover  a  bill  of  costs  of 
an  attorney  against  the  party  who  has  retained  him, 
t.  «.,  against  his  late  client. 

In  order  to  give  a  satisfactory  view  of  the  rights 
of  an  attorney  against  his  quondam  client  in  respect  of 
his  bill  of  costs,  it  will  be  necessary  to  notice  some 
statutory  provisions  respecting  unqualified  and 
uncertificated  persons,  because  it  may  fall  to  the  lot  of 
some  of  our  readers  to  have  to  defend  actions  brought 
by  some  persons  claiming  to  be,  but  really  not, 
entitled  to  rank  as  qualified  practitioners.  It  may 
be  remarked  that  the  Attorneys  and  Solicitors' 
Regulation  Act  is  the  6  &  7  Tie.  c.  73,  some  of  the 
provisions  of  which  we  shall  have  to  state. 

Unqualified  persons  practising. — By  sec.  2  of  the 
6  &  7  Vic.  c.  78,  it  is  enacted  "  that  from  and  after 
the  passing  of  this  act,  no  person  shall  act  as  an 
attorney  or  solicitor,  or  as  such  attorney  or  solicitor 
sue  out  any  writ  or  process,  or  commence,  carry  on, 
solicit,  or  defend  any  action,  suit,  or  other  proceeding, 
in  the  name  of  any  other  person,  or  in  his  own  name, 
in  her  Majesty's  High  Court  of  Chancery,  or  Courts 
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of  Queen's  Bench,  Common  Fleas,  Exchequer,  or 
Court  of  the  Duchy  of  Lancaster,  or  Court  of  the 
Duchy  Chamber  of  Lancaster  at  Westminster,  or  in 
any  of  the  courts  of  the  counties  palatine  of  Lancaster 
and  Durham,  or  in  the  Court  of  Bankruptcy,  or  in 
the  Court  for  Belief  of  Insolvent  Debtors,. or  in  any 
county  court,  or  in  any  court  of  civil  or  criminal  ju- 
risdiction, or  in  any  other  court  of  law  or  equity  in 
that  part  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  called  England  and  Wales,  or  act  as  an 
attorney  or  solicitor  in  any  cause,  matter,  or  suit, 
civU  or  criminal,  to  be  heard,  tried,  or  determined 
before  any  justice  of  assise,  of  oyer  and  terminer,  or 
gaol  delivery,  or  at  any  general  or  quarter  sessions 
of  the  peace  for  any  county,  riding,  division,  liberty, 
city,  borough,  or  place,  or  before  any  justice  or 
justices,  or  before  any  commissioners  of  her  Majesty's 
revenue,  unless  such  person  shall  have  been,  pre- 
viously to  this  act,  admitted  and  enrolled,  and  other- 
wise duly  qualified  to  act  as  an  attorney  or  solicitor, 
under  or  by  virtue  of  the  laws  now  in  force ;  or 
unless  such  person  shall,  after  the  passing  of  this 
a$t*  be  admitted  and  enrolled,  and  otherwise  duly 
qualified  to  act  as  an  attorney  or  solicitor,  pursuant 
to  the  directions  and  regulations  of  this  act,  and 
unless  such  person  shall  continue  to  be  so  duly 
qualified,  and  on  the  roll  at  the  time  of  his  acting  in 
the  capacity  of  an  attorney  or  solicitor  as  aforesaid." 
The  penalties  for  acting  without  being  admitted  and 
enrolled  are  inflicted  by  sec.  35  of  the  same  act,  it 
being  thereby  enacted,  uthat  from  and  after  the 
passing  of  this  act,  in  case  any  person  shall,  in  his 
own  name,  or  in  the  name  of  any  other  person,  sue 
out  any  writ  or  process,  or  commence,  prosecute,  or 
defend  any  action,  or  writ,  or  any  proceedings  in  any 
court  of  law  or  equity,  without  being  admitted  and 
enrolled  as  aforesaid,  or  being  himself  the  plaintiff  or 
defendant  in  such  proceedings  respectively,  every 
such  person  shall,  and  is  hereby  made  incapable  to 
maintain  or  prosecute  any  action  or  suit  in  any  court 
of  law  or  equity,  for  any  fee,  reward,  or  disburse- 
ment on  account  of  prosecuting,  carrying  on,  or 
defending  any  such  action,  suit,  or  proceeding,  or 
otherwise  in  relation  thereto ;  and  such  offence  shall 
be  deemed  a  contempt  of  the  court  in  which  such 
action,  suit,  or  proceeding  shall  have  been  prose- 
cuted, oarried  on,  or  defended,  and  shall  and  may  be 
punished  accordingly."  The  act  deprives  a  party  of 
the  right  of  bringing  an  action  for  his  fees  and  dis- 
bursements, &c,  which  is  a  provision  obviously  un- 
necessary, as  ia  also  that  portion  of  the  clause  which 
makes  the  acting  as  an  attorney  without  a  certificate 
a  contempt  of  court,  which  it  manifestly  would  be 
without  any  such  provision  {per  Lord  Denman  in 
Beg.  v.  Buchanan,  15  Law  Journ.  Q.  B.  227).  In 
that  case  it  waa  held  that  an  indictment  will  lie 


against  a  person  who  acts  as  an  attorney  without 
being  admitted  and  enrolled,  pursuant  to  sec.  2, 
although,  by  sec.  85,  disabilities  and  penalties  are 
imposed  on  persons  so  acting. 

Agent  for  unqualified  person.— By  sec.  82  of  6  &  7 
Vic.  c.  78,  "if  any  attorney  or  solicitor  shall  wilfully 
and  knowingly  act  as  agent  in  any  action  or  suit  in 
any  court  of  law  of  equity,  or  matter  in  bankruptcy, 
for  any  person  not  duly  qualified  to  act  as  an  attorney 
or  solicitor  as  aforesaid,  or  permit  or  suffer  his  name 
to  be  anyways  made  use  of  in  any  such  action,  suit, 
or  matter  upon  the  account,  or  for  the  profit  of  any 
unqualified  person,  or  send  any  process  to  such  un- 
qualified person,  or  do  any  other  act  thereby  to  enable 
such  unqualified  person  to  appear,  act,  or  practise  in 
any  respect  as  an  attorney  or  solicitor  in  any  suit  at 
law  or  in  equity,  knowing  such  person  not  to  be 
duly  qualified  as  aforesaid,  and  complaint  thereof 
shall  be  made  in  a  summary  way  to  any  of  the 
said  superior  courts  wherein  such  attorney  or  soli- 
citor has  been  admitted,  and  proof  made  thereof  upon 
oath,  to  the  satisfaction  of  the  court,  that  such  at- 
torney or  solicitor  hath  wilfully  and  knowingly 
offended  therein  as  aforesaid,  then,  and  in  such  case, 
every  such  attorney  or  solicitor  so  offending  shall 
and  may  be  struck  off  the  roll,  and  for  ever  after 
disabled  from  practising  as  an  attorney  or  solicitor ; 
and  in  that  case,  and  upon  such  complaint  and  proof 
made  as  aforesaid,  it  shall  and  may  be  lawful  to  and 
for  the  said  court  to  commit  such  unqualified  person 
so  acting  or  practising  as  aforesaid,  to  the  prison 
of  the  said  court,  without  bail  or  mainprise,  for  any 
term  not  exceeding  one  year." 

Attorney  being  a  pmoner.— By  the  12  Geo.  2,  c.  18, 
s.  9,  an  attorney  being  a  prisoner  within  any  prison, 
or  the  rules  of  it,  could  not  commence  or  prosecute 
any  action  in  his  own  name,  or  in  the  name  of 
another,  on  pain  of  being  struck  off  the  roll ;  and 
any  attorney  allowing  him  to  use  his  name  for  such 
purpose  was  liable  to  the  same  punishment,  lids 
statute  is  repealed  by  6  &  7  Vic.  c.  73,  and.  by  sec  31 
ia  re-enacted  with  some  additions.  That  section 
enacts  that  "  no  attorney  or  solicitor,  who  shall  be 
a  prisoner  in  any  gaol  or  prison,  or  within  the  limits, 
rules,  or  liberties  of  any  gaol  or  prison,  shall  or 
may,  during  his  confinement  in  any  gaol  of  prisons 
or  within  the  limits,  rules,  or  liberties  of  any 
gaol  or  prison,  as  an  attorney  or  solicitor,  in  his 
own  name,  or  In  the  name  of  any  other  attorney 
or  solicitor,  sue  out  any  writ  or  process,  or 
commence  or  prosecute,  or  defend  any  action  or 
suit,  in  any  courts  of  law  or  equity,  or  matter  In 
bankruptcy ;  and  such  attorney  or  solicitor  so  com- 
mencing, prosecuting,  or  defending  any  action  or 
suit  as  aforesaid,  and  any  attorney  or  solicitor 
permitting  or  empowering  any  such  attorney  or 
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solicitor  as  aforesaid,  to  commence,  prosecute,  or 
defend  any  action  or  suit  in  his  name,  shall  be 
deemed  to  be  guilty  of  a  contempt  of  the  court  in 
which  any  such  action  or  suit  shall  have  been  com- 
menced or  prosecuted,  and  punishable  by  the  said 
court  accordingly,  upon  the  application  of  any  person 
complaining  thereof;  and  such  attorney  or  solicitor 
so  commencing,  prosecuting,  or  defending  any  action 
or  suit  as  aforesaid,  shall  be  incapable  of  maintaining 
any  action  or  suit  at  law,  or  in  equity,  for  the 
recovery  of  any  fee,  reward,  or  disbursement  for  or 
in  respect  of  any'business,  matter,  or  thing,  done  by 
him,  whilst  such  prisoner  as  aforesaid,  in  his  own 
name,  or  in  the  name  of  any  other  attorney  or 
solicitor.11 

Unqualified  persons  practising  in  county  court. — By 
sec.  36,  unqualified  persons,  that  is,  persons  not 
legally  admitted  as  attorneys  under  the  6  &  7  Vic. 
c.  73,  or  not  being  the  plaintiff  or  defendant  in 
proceedings  therein,  are  prohibited  from  recovering 
their  costs  for  proceedings  in  the  county  courts,  and 
are  to  be  deemed  guilty  of  a  contempt  of  the  court. 
This  section  refers  to  the  old  county  court,  the 
statute  being  prior  to  the  institution  of  the  present 
county  courts  for  recovery  of  small  debts,  but  it  is 
conceived  it  would  apply  to  these  latter  courts. 

Admission  in  other  courts  by  signing  roll. — By  sec. 
27  of  the  5  &  6  Vic.  c.  73,  it  is  enacted  that,  u  Every 
person  who  shall  have  been  duly  admitted  an  attor- 
ney of  any  one  of  the  superior  courts  of  law  at 
Westminster  shall  be  entitled,  upon  the  production 
of  his  admission  therein,  or  an  official  certificate 
thereof,  and  that  the  same  still  continues  in  force,  to 
be  admitted  as  an  attorney  in  any  other  of  the  said 
courts,  or  in  any  inferior  court  of  law  in  England 
and  Wales,  upon  signing  the  roll  of  such  other  courts 
but  not  otherwise,  and  shall  thereupon  be  entitled 
to  practise  as  an  attorney  therein,  in  like  manner  as 
if  he  had  been  sworn  in  and  admitted  an  attorney  of 
such  court.  Provided  always  that  no  additional  fee 
besides  those  payable  by  virtue  of  such  act  shall  be 
demanded  or  paid ;  and  that  every  person  who  shall 
have  been  duly  admitted  a  solicitor  of  the  High 
Court  of  Chancery  shall  be  entitled,  upon  the  pro- 
duction of  his  admission  therein,  or  an  official  certi- 
ficate thereof,  and  that  the  same  still  continues  in 
force,  to  be  admitted  as  a  solicitor  in  any  inferior 
court  of  equity  in  England  and  Wales,  and  in  the 
Court  of  Bankruptcy,  upon  signing  the  roll  of  such 
other  court,  but  not  otherwise,  and  shall  thereupon 
be  entitled  to  practise  as  a  solicitor  therein  in  like 
manner  as  if  he  had  been  sworn  in  and  admitted  a 
solicitor  of  such  court ;  provided  also,  that  no  addi- 
tional fee  besides  those  payable  by  virtue  of  this  act 
shall  be  demanded  or  paid." 

It  will  be  seen  that,  for  the  purpose  of  practising 


in  a  court  in  which  the  attorney  is  not  admitted,  he 
should  sign  the  rolls,  that  is,  it  should  seem,  of  such 
courts  as  have  rolls.  Where  a  duly  admitted  and 
certified  attorney  of  the  Court  of  Queen's  Bench  was 
arrested  whilst  he  was  attending  in  his  professional 
character  as  an  attorney  in  a  county  court,  on  an 
application  to  discharge  him  from  custody  on  the 
ground  that  he  was  privileged  from  arrest,  which 
was  resisted  on  the  ground  that  he  had  not  shown 
that  he  had  signed  the  roll  of  the  county  court, 
which  it  was  contended  was  necessary  under  the 
6  &  7  Vic.  c,  73,  s.  27,  it  was  held  that  he  had  made 
out  a  prima"  facie  case  of  privilege,  and  that  he  was 
therefore,  entitled  to  his  discharge,  as  no  answer  had 
been  given  to  it  on  the  part  of  the  plaintiff  (Clutter- 
buck  v.  Hulls,  10  Jur.  1082.  See  as  to  unqualified 
persons  practising  in  county  courts,  s.  36  of  6  &  7 
Vic.  c.  73,  set  out  above).  We  may  add,  that  by 
the  89th  Rule  of  Practice,  no  attorney  can  appear 
for  any  person  in  the  county  court  until  he  has 
signed  the  roll  or  book  kept  by  the  clerk  of  the 
court  for  that  purpose. 

The  admission  in  the  superior  courts  is  obtained* 
without  motion,  upon  the  mere  production  of  the 
admission  or  certificate  to  the  master  of  the  court, 
and  upon  signing  the  rolls  (ezp.  Roberts,  13  Law 
Journ.  Q.  B.  151). 

Registration  and  certificates  of  attorneys.— The'  at- 
torney being  admitted  and  enrolled  is  not  yet  in  a 
condition  to  practise,  for  he  must  in  addition  pay  a 
certain  duty  to  Government,  and  obtain  a  stamped 
certificate.  It  will  be  necessary,  prior  to  considering 
these  matters,  to  notice  some  provisions  of  the  6  &  7 
Vic.  c.  73,  as  to  the  appointment  of  registrars  of 
attorneys.  By  sec.  21  of  that  act  there  shall  be  a 
registrar  of  attorneys  and  solicitors,  whose  duty  it 
shall  be  to  keep  an  alphabetical  list  or  roll  of  all 
attorneys  and  solicitors,  and  to  issue  certificates  as 
to  persons  who  have  been  duly  admitted  and  en- 
rolled, and  are  entitled  to  take  out  stamped  certifi- 
cates authorising  them  to  practise  as  such ;  and  the 
duties  of  this  office  are  by  the  act  committed  to  the 
"  Incorporated  Law  Society,"  until  some  person  shall 
be  appointed  in  their  room.  This  society  is  now  the 
registrar  under  the  act.  By  sec.  22,  such  a  certifi- 
cate from  the  registrar  of  due  admission  or  enrolment 
must  be  produced  to  the  Commissioners  of  Stamps 
and  Taxes  by  any  persons  desirous  of  practising  as 
an  attorney  or  solicitor,  before  he  can  obtain  from 
them  the  stamped  certificate  required  by  the  Stamp 
Act,  65  Geo.  3,  c.  184,  authorising  him  to  practise 
for  the  ensuing  year.  By  sec.  23,  in  order  to  obtain 
ouch  registrar's  certificate,  a  declaration  in  writing, 
signed  by  the  attorney  desirous  of  practising,  or  by 
his  partner,  or,  in  the  case  of  a  country  attorney,  by 
his  London  agent,  containing  his  name  and  address, 
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the  courts  of  which  he  ii  admitted  an  attorney  or 
solicitor,  and  the  date  of  his  admission,  must  be 
delivered  to  the  registrar.  By  sec.  24,  on  the  refusal 
to  issue  such  certificate,  application  may  be  made  to 
the  court  or  a  judge.  The  fee  for  the  certificate  is 
Is.  6d.  ("2nd  9tihedm  to  6  &  7  Vic.  c.  73). 

Certificate. — On  production  of  the  registrar's  certifi- 
cate a  stamped  certificate  is  obtained  from  the  Stamp 
Office.  This  must  be  properly  filled  up  with  the  attor- 
ney's name  and  address ;  and  if  a  country  attorney  with 
the  flame  and  address  of  his  agent  in  town.  Hie 
stamped  certificate  expires  on  the  15th  of  November 
of  each  year ;  if  taken  out  before  the  16th  of  Dec  it 
will  have  relation  back  to  the  15th  of  November 
(Eyre  v.  Shelley,  4  Jur.  415;  S.  C.  8  Dowl.  185). 
If  taken  out  afterwards,  it  will  have  relation  to  the 
day  on  which  it  issues. 

Effect  of  want  of  certificate.— By  87  Geo.  8,  c.  90, 
s.  30,  if  any  person  shall  practise  in  his  own  name,  or 
in  the  name  of  another,  without  having  obtained  a 
stamped  certificate,  or  shall  deliver  in  a  false  or 
fictitious  place  of  residence,  with  intent  to  evade  the 
payment  of  the  higher  duties  (see  2  Adol.  and  EL 
116, 122,  n.  ;  6  Mees.  and  W.  272),  he  shall  forfeit 
£60,  &c.  (see  1st  and  2nd  parts  of  1st  sched.  to  6  k 
7  Vic.  c.  73).    By  s.  26  of  6  &  7  Vic.  c.  73,  if  any 
attorney  or  solicitor  shall  practise  in  any  of  the  courts 
without  having  obtained  a  stamped  certificate  for  the 
current  year,  he  shall  be  incapable  of  maintaining 
any  action  or  suit  to  recover  his  fees  or  disburse- 
ments for  business  done.    The  proceedings  taken  by 
an  uncertificated  attorney  are  not,  so  far  as  his  client 
is  concerned,  deemed  to  be  void,  unlets,  indeed,  it 
can  be  shown  that  the  client  was  aware  at  the  time 
of  the  retainer  that  the  attorney  had^  not  taken  out 
his  certificate  (see  Glynn  v.  Hutchinson,  3  Dowl. 
529).    In  one  case,  however,  the  court  set  aside  a 
notice  of  trial  given  by  an  uncertificated  attorney 
(Peterson  v.  Powell,  9  Bing.  620).    The  feet  of  the 
attorney  being  uncertificated  does  not  deprive  the 
client  of  his  right  to  costs  as  against  the  opposite 
party,  to  the  extent  of  advances  made  by  the  client, 
where  they  have  been  made  in  ignorance  of  his 
being  uncertificated  (Wilson  v.  Knapp,  4  Jur.  220 ; 
S.  G.  8  Dowl  426,  where  Reader  v.  Bloom,  3  Bing. 
9 ;  8.  C.  13  Moo.  261,  was  supported).    It  has  been 
decided  that  the   above   26th  section  disables  an 
attorney  who  is  uncertificated  only  from  suing  for 
fees,  rewards,  or  disbursements  for  any  business, 
matter,  or  thing  done  by  him  as  an  attorney  or 
solicitor  in  some  suit  or  proceeding  in  one  of  the 
courts  mentioned  in  the  act,  and  not  for  business 
done  which  had  no  reference  to  such  suits  or  pro- 
ceedings (Richards  v.  Lord  Suffield,  17  Law  Journ. 
N.S.Exch.&62;  S.  C.  12  Jur.  731).   Per  Parke,  B. : 
"  It  appears  to  us  that  the  word*  of  reference  in 


see.  ?6,  as  an  attorney  or  solicitor,  as  aforesaid, 
confine  the  disability  to  the  same  class  of  fees, 
rewards  and  disbursements  as  those  pointed  out 
expressly  in  the  35th  and  36th  sections.  This  being 
so,  the  plea  is  in  our  opinion  defective,  in  not 
averring  that  fees,  &c,  were  due  to  the  plaintiff  as 
an  attorney  in  prosecuting  or  defending  a  suit  or 
proceeding  .in  a  court ;  they  are  not  even  stated  to 
be  due  to  him  as  an  attorney  at  law,  and  they  might 
be  payable  to  him  as  an  attorney  acting  before 
arbitrators,  or  a  compensation  jury,  or  transacting 
business,  under  a  power  of  attorney  for  the  defen- 
dant." The  above  decision  is  confirmed  by  that  of 
Greene  v.  Reece  (8  C.  B.  88)  where  the  Court  of 
Common  Pleas  held  that  the  above  26th  sec.  only 
disables  an  uncertificated  attorney  from  suing  for 
fees,  rewards,  or  disbursements  for  any  business, 
matter,  or  thing  done  by  him  as  an  attorney  or 
solicitor,  in  some  suit  or  proceeding  in  one  of  the  courts 
mentioned  in  the  act.  It  has  also  been  decided  that  an 
attorney  or  solicitor  cannot  recover  for  business  done 
by  him  in  that  character,  unless  he  have  obtained  a 
certificate,  which  was  in  force  for  the  period  the 
work  was  done.  An  attorney,  in  October,  1848, 
took  out  a  certificate  for  the  year  ending  the  15th 
November,  1848.  The  certificate,  by  mistake  of  the 
clerk  at  the  stamp  office,  stated  that  it  was  to  be  in 
force  until  the  15th  November,  1849,  instead  of 
1848.  The  attorney  paid  duty  in  respect  of  the 
year  ending  November,  1848,  but  paid  none  for  the 
year  1849 :  Held,  that  the  attorney  was  not  entitled 
in  August,  1849,  tQ  have  his  costs  in  respect  of 
business  done  in  that  year  (re  Brunswick,  Duke,  4 
Exch.  492 ;  19  Law  Journ.  Exch.  112). 

Delivering  biU  of  costs.— By  sec.  87  of  6  &  7  Vic. 
c.  73,  from  and  after  the  passing  of  this  act,  no 
attorney  or  solicitor,  nor  any  executor,  administrator, 
or  assignee  of  any  attorney  or  solicitor,  shall  com- 
mence or  maintain  any  action  or  suit  for  the  recovery 
of  any  fees,  cnarges;  or  disbursements  for  any 
business  done  by  such  attorney  or  solicitor,  until 
the  expiration  of  one  month  after  such  attorney  or 
.  solicitor,  or  executor,  administrator,  or  assignee  of 
such  attorney  or  solicitor,  shall  have  delivered  unto 
the  party  to  be  charged  therewith,  or  sent  by  the 
post  to,  or  left  (see  Brooks  v.  Mason,  1  H.  Bl.  290) 
for  him  at  his  counting  house,  office  of  business, 
dwelling  house,  or  last  known  place  of  abode,  a  bill 
of  such  fees,  charges,  and  disbursements,  and  which 
bill  shall  either  be  subscribed  with  the  proper  hand 
of  such  attorney  or  solicitor  (or,  in  the  case  of  a 
partnership,  by  any"  of  the  partners  [see  Owen  v. 
Scales,  10  Mees.  and  Wels.  657 ;  S.  C.  2  Dowl. 
N.  S.  804 ;  6  Jur.  1000]  either  with  his  own  name, 
or  with  the  name  or  style  of  such  partnership)  or  of 
the  executor,  administrator,  or   assignee  of  such 
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attorney  or  solicitor,  or  be  enclosed  in,  or  accom- 
panied by,  a  letter  subscribed  in  like  manner, . 
referring  to  such  bill ;  provided  also  that  it  shall  not 
in  any  case  be  necessary  in  the  first  instance  for  such 
attorney  or  solicitor,  or  the  executor,  administrator, 
or  assignee  of  such  attorney  or  solicitor,  in  proving 
a  compliance  with  this  act,  to  prove  the  contents  of 
the  bill  he  may  have  delivered,  sent,  or  left ;  but  it 
shall  be  sufficient  to  prove  that  a  bill  of  fees, 
charges,  or  disbursements,  subscribed  in  the  manner 
aforesaid,  or  enclosed  in,  or  accompanied  by,  such 
letter  aforesaid,  was  delivered,  sent,  or  left  in 
manner  aforesaid ;  but  nevertheless  it  shall  be  com- 
petent for  the  other  party  to  show  that  the  bill  so 
delivered,  sent,  or  left,  was  not  such  a  bill  as 
constituted  a  bond  fide  compliance  with  this  act: 
provided  also,  that  it  shall  be  lawful  for  any  judge  of 
the  superior  courts-  of  law  or  equity  to  authorise  an 
attorney  or  solicitor  to  commence  an  action  or  suit 
for  the  recovery  of  his  fees,  charges,  or  disburse- 
ments against  the  party  chargeable  therewith, 
although  one  month  shall  not  have  expired  from 
the  delivery  of  a  bill  as  aforesaid,  on  proof,  to  the 
satisfaction  of  the  said  judge,  that  there  is  probable 
cause  for  believing  that  such  party  is  about  to  quit 
England. 

It  will  be  noticed  that  the  statute  requires  a  bill 
to  be  delivered  before  action  in  many  cases  in  which 
it  was  not  formerly  required.  Thus,  a  bill  must  be 
delivered  though  purely  for  conveyancing,  and 
altogether  unconnected  with  any  action,  suit,  or 
proceeding  in  any  court.  So  an  executor  or  adminis- 
trator of  an  attorney  is  required  to  deliver  a  bill 
(see  2  Dowl.  N.  S.  281).  So  it  is  presumed  that  the 
bankruptcy  or  insolvency  assignees  of  an  attorney 
must  deliver  a  bill  before  suing ,  and  the  provisions 
of  the  statute  are  retrospective  (Brookes  v.  Bockett, 
9  Qu.  Ben.  Rep.  847).  However,  a  bill  of  costs 
need  not,  even  since  the  statute,  be  delivered  before 
being  set  off  in  an  action  against  the  attorney,  at 
least,  not  a  month  before  delivering  the  plea  (see 
Martin  v.  Winder,  Dougl.  199,  note ;  Tidd's  Prac. 
885 ;  2  Crompt.  Mees.  &  R.  669  ;  Slater  v.  Brooks, 
9  Dowl.  842  ;  S.  C.  5  Jur.  531).  It  has  been  held, 
that  an  attorney  who  has  recived  a  promissory  note 
on  account  of  costs,  may  bring  an  action  on  the  note, 
although  he  has  not  delivered  a  signed  bill ;  and  it 
is  no  objection  that  the  note  includes  future  costs 
(Jeffreys  v.  Evans  and  others,  3  D.  &  L.  52 ;  S.  C. 
14  Law  J.  N.  S.  Ex.  363).  Per  Pollock,  C.  B. : 
44  Instead  of  pleading,  the  defendants  should  have 
applied  to  tax  the  bill,  and  stay  proceedings  on  pay- 
ment into  court  of  the  sum  found  due  on  taxation." 
But  an  attorney  who  fails  on  the  count  for  work  and 
labour  because  no  bill  has  been  delivered  pursuant 
to  the  statute,  cannot  recover  under  a  count  upon 


an  account  stated,  though  he  proves  that  the  charges 
were  assented  to  by  the  client  (Brookes  v.  Bockett, 
9  Qu.  Ben.  Rep.  847). 

Specifying  the  court  in  which  the  business  was  done. — 
An  attorney  is  bound  to  specify  in  his  bill  as  well 
every  court  as  the  name  of  every  suit  in  which  the 
business  charged  for  was  done.  Such  bill  is  an 
entire  thing ;  and  if  the  same  bill  blends  charges  for- 
work  done  in  a  court  of  equity  with  charges  for 
work  apparently  done  in  some  court  of  common  law, 
without  pointing  out  which,  the  client  cannot  judge 
or  be  advised  whether  he  should  refer  the  whole  bill 
for  taxation,  and  the  charges  in  the  same  bill  for 
equity  business,  though  correctly  stated,  cannot  be 
recovered  (Ivimy  v.  Marks,  16  Mees.  k  Wels.  843 ; 
S.  C.  11  Jur.  855).  Per  Pollock,  C.  B. :  "The 
question  in  this  case  arises  on  the  recent  stat.  6  &  7 
Vic.  e.  78,  whereas  Walter  v.  Lacy  (1  Man.  k  Gr. 
54)  which  has  been  relied  on  by  the  plaintiff's 
counsel,  occurred  before  that  statute  was  passed, 
and  which  makes  this  difference  in  the  law,  that  now 
everything  in  and  every  part  of  an  attorney's  bill 
may  be  taxed,  so  that  the  distinction  no  longer  exists 
between  those  parts  of  it  which  are  and  those  parts 
which  are  not  taxable.  But  it  is  also  worthy  of 
remark,  that  in  that  case  the  counsel  for  the 
defendant  gave  up  the  point,  on  the  authority  of 
Drew  v.  Clifford  (R.  &  M.  280 ;  S.  C.  2  Car.  &  Pay. 
69)  which  has  also  been  cited.  The  point,  therefore, 
not  having  been  made  in  Walter  v.  Lacy,  even  if 
that  case  had  turned  on  the  very  same  statute  as  the 
present,  I  do  not  know  that  we  should  consider  it 
as  an  authority  binding  on  us.  Then,  with  respect 
to  Drew  v.  Clifford  itself,  all  that  Lord  Tenterden 
did  there  was  to  direct  the  jury  to  find  a  verdict  for 
the  plaintiff,  reserving  leave  to  the  defendant  to 
move  the  court  above  on  the  point ;  but  no  motion 
was  ever  made.  There  is,  however,  a  case  of  Hill 
v.  Humphreys  (2  Bos.  &  Pul.  343)  which  is  more 
to  the  purpose.  The  marginal  note  of  that  case  is, 
that  jf  an  attorney  introduces  into  his  bill  certain 
items  connected  with  his  professional  capacity, 
though  not  immediately  within  the  words  of  the  2 
Geo.  2,  c.  23,  and  in  an  action  on  the  bill  fail, 
because  it  was  not  properly  delivered  according 
to  the  directions  of  the  statute,  he  must  fail 
altogether,  and  will  not  be  allowed  to  recover  for 
such  items  only ;  and  the  reporters  then  add  a  query 
whether  the  same  rule  would  not  prevail  if  such 
items  were  not  at  all  connected  with  his  profes- 
sional capacity.  [The  Lord  Chief  Baron  here  read 
Lord  Eldon's  judgment  in  that  case.]  It  appears 
to  me  that  Hill  v.  Humphreys  was  very  well  and 
correctly  decided,  and  for  very  good  reasons.  I 
entirely  adopt  the  argument  of  the  counsel  for  the 
defendant,  that  when  an  attorney's  bill  is  delivered 
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under  this  statute,  the  whole  of  it  must  he  taxed, 
and  if  the  attorney  does  not  distinctly  state  in  what 
court  of  common  law  the  business  was  done,  it  is 
the  same  as  no.  business  at  all.  In  the  present  case, 
although  there  is  a  bill  as  to  the  business  done  in 
chancery,  there  is  none  sufficient  for  the  purpose  of 
getting  the  other  items  taxed,  and  yet  it  is  manifest 
from  the  document  sent  that  other  business  was 
done  besides  the  business  in  chancery.  Looking, 
therefore,  at  the  provisions  of  this  statute  and  the 
facts  before  the  court,  I  am  of  opinion  that  this- 
attorney  has  not  delivered  a  bill  of  his  business 
done,  such  as  another  attorney  could  fairly  advise 
the  client  upon;  and,  consequently,  he  cannot 
succeed  in  this  action." 

In  another  case  it  appeared  that  a  solicitor's  bill 
of  costs,  directed  .to  £.  Gannon,  headed  "  Yourself 
y.  Round,"  but  indorsed  "Hancock  v.  Round,11 
contained  various  items  referring  to  the  purchase 
of  property  under  a  decree  of  the  Court  of  Chancery, 
in  a  cause  of  u  Hancock  v.  Round.'1  Some  of  the 
items  referred  to  proceedings  in  chancery,  and  no 
proeedings  in  any  other  court  were  alluded  to: 
Held,  that  by  reasonable  intendment,  the  name  of 
the  cause  and  the  court  in  which  the  business  had 
been  done  sufficiently  appeared  in  the  bill,  and  that 
it  was  sufficient  under  the  6  &  7  Vic.  c.  73,  s.  37 
(Sargent  v.  Gannon,  18  Law  Journ.  N.  S.  C.  P. 
220).  Per  Coltman,  J. :  "It  appears  to  be  estab- 
lished by  the  court .  that  two  requisites  of  an 
attorney's  bill  of  costs  are,  that  the  name  of  the 
cause  and  the  name  of  the  court  should  appear. 
But,  at  the  same  time,  I  think  we  are  to  apply  a 
reasonable  intendment  to  the  matter  contained  in 
an  attorney's  bill."  (See  also  Cozens  v.  Graham, 
13  Jut.  952 ;  S.  C.  21  Law  Journ.  C.  P.  206  ;  Cooke 
v.  Gillard,  1  Ell.  &  Bl.  26 ;  S.  C.  17  Jur.  137). 

Computation  of  month  —  Signature  to  bill. — The 
month  mentioned  in  the  statute  is  a  lunar 'month, 
and  in  computing  it  both  the  day  of  delivering  the 
bill  and  of  issuing  the  writ  must  be  excluded  (see 
Blunt  v.  Haslop,  9  Dowl.  982).  The  date  of  the 
issuing  of  the  writ  appears  in  the  nisi  prius  record, 
and  no  other  evidence  of  the  month  having  expired 
will  be  requisite.  As  to  the  signature  to  the  bill,  it 
has  been  held  that  in  an  action  by  two  attorneys, 
being  partners,  a  bill  signed  in  the  name  of  the  firm 
is  sufficeint  (Smith  v.  Jago,  1  Crompt.  &  Jerv.  542 ; 
S.  C.  5  Car.  &  Pay.  94).  So  where,  in  an  action 
brought  by  a  firm  of  two  attorneys  for  work  and 
labour  done  by  them  as  such,  a  bill  delivered  before 
the  trial,  headed  "  To  Owen  and  Dixon,"  and  signed 
at  the  foot  "  This  is  our  bill,  for  self  and  Robert 
Owen,  James  H.  Dixon,"  it  was  held  a  sufficient 
delivery  of  a  bill  signed  with  the  proper  hand  of  the 
plaintiff's  attorney  (Owen  v.  Scales,  6  Jur.  1000 ; 


S.  C.  10  Mees.  &  W.  657 ;  2  Dowl.  N.  S.  304, 
recognising  and  confirming  Smith  v.  Jago,  supra). 
By  the  6  &  7  Vic.  c.  73,  the  signature  may,  as  we 
have  seen,  be  on  the  bill,  or  in  a  letter  referring  to 
such  bill. 

Delivery  of  bill.— The  bill  must  be  left  with  the 
party  chargeable  ;  for,  in  a  case  where  the  plaintiff 
had  delivered  his  bill  to  the  defendant  in  due  time, 
who  acknowledged  his  debt,  and  said  that  he  would 
pay  it,  but  that  he  did  not  know  what  to  do  with  the 
bill,  upon  which  the  plaintiff  took  it  back  again,  it 
was  holden  that  the  bill  ought  to  have  been  left 
with  the  defendant ;  for  the  intention  of  the  statute 
was  that  the  client  should  have  due  time  to  examine 
the  charges  made  by  the  attorney,  and  take  advice 
upon  them,  if  necessary  (Brooks  v.  Mason,  1  H.  Bl. 
R.  290).    In  like  manner,  it  has  been  holden  that, 
although  an  attorney  shows  his  client  a  copy  of  hit 
bill,  explaining  the  different  charges  to  him,  in  the 
reasonableness  of  which  the  client  acquiesces,  the 
attorney  is  notwithstanding  bound  to  leave  a  copy 
of  the  bill  with  him  (Crowder  v.  Shee,  1  Campb. 
437).    But  the  legislature,  by  requiring  a  delivery 
of  the  bill  to  the  party  to  be  charged,  meant  no  more 
than  that  he  should  have  reasonable  notice  of  its 
contents,  leaving  it  to  the  construction  of  the  law,  as 
in  other  cases,  what  should  be  deemed  a  delivery  to 
him  for  the  purpose   of  notice.    Hence,  where  a 
party  in  a  cause,  having  changed  his  attorney  in  the 
progress  of  it,  a  judge's  order  was  afterwards  obtained 
by  the  second  attorney  for  the  delivery  to  him  of  a 
bill  signed  by  the  first  attorney,  which  delivery  was 
accordingly  made.   This  was  holden  to  be  a  sufficient 
delivery  to  Hie  party  to  be  charged  within  the  words 
and  meaning  of  the  statute  (Vincent  v.  Slaymaker, 
12  East,  372).    The  provision  in  the  37th  sec.  of 
the  statute,  that  an  attorney  must,  one  month  before 
commencing  an  action  for  Ins  bill,  deliver  a  bill  unto 
the  party  to  be  charged  therewith,  or  send  same 
by  the  post  to,  or  leave  it  for,  him  at  his  counting 
house,  office  of  business,  dwelling    house,   or    last 
known   place    of  abode,  was   intended  to  relieve 
attorneys  from  several  difficulties  to    which    they 
were  previously  subjected  in  the  delivery  of  their 
bills  of  costs,  by  giving  them  the  option  of  delivering 
it  either  at  the  place  of  abode  or  office  of  business 
of  the  client.    In  the  following  case  the  above  pro- 
vision was  much  considered  with  reference  to  a 
delivery  of  a  bill  to  a  company.    There  it  appeared 
that  a  railway  company  was  formed  in  August,  1845, 
and  the  defendant  became  a  member  of  the  pro- 
visional committee  in  October.    The  company  took 
offices  in  No.  43,  M — ■ —  street,  and  put  up  a  plate 
with  their  name  on  it.     On  the  5th  of  January,  1846, 
the    deposits    not   being    paid,    the   project   was 
abandoned.    The  defendant  was  not  shown  to  have 
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been  at  the  offices  after  that  date.  In  September, 
1846,  the  plaintiff,  who  had  been  employed  as  an 
attorney  by  the  committee,  delivered  a  signed  bill, 

charging  the  committee,  at  the  offices  in  M 

street,  where  the  brass  plate  still  remained :  Held, 
by  Wilde,  C.  J.,  and  Williams,  J.,  that  there  was 
no  evidence  for  the  jury  that  the  plaintiff's  bill  had 
been  "  left  for  the  defendant  at  his  office  of  business,'' 
under  the  6  &*  7  Vic.  c.  73,  s.  37  ;  and  by  Coltman, 
J.,  and  Maule,  J.,  that  there  was  sufficient  evidence 
(Blandy  v.  Deburgh,  18  Law  Journ.  N.  S.  C.  P.  2. 
Per  Maule,  J. :  u  They  could  not  abandon  that 
which  was  the  most  important  business  of  those 
who  dealt  with  them,  namely,  that  of  paying.  It 
was,  therefore,  as  necessary  for  them  to  have  a  place 
of  business  to  pay  their  debts  as  to  receive  their 
deposits ;  and  it  was  due  to  the  company  to  presume 
that  until  the  debts  were  paid,  their  place  of  business 
continued,  although  the  scheme  had  been  abortive. 
There  is,  therefore,  I  think,  very  good  ground 
for  saying  that  the  place  at  which  this  bill  was 
delivered,  was  the  place  of  business  of  the  provisional 
committee,  at  the  time  it  was  so  delivered.  Had  the 
plaintiff  delivered  the  bill,  as  suggested,  at  the 
defendant's  place  of  abode,  he  must  have  elected  at 
the  time  which  of  the  provisional  committee  he 
intended  to  sue.  But  he  was  not  bound  so  to  elect ; 
he  had  a  right  to  charge  all  or  any  of  the  members 
of  the  provisional  committee,  and,  for  the  purpose 
of  being  able  to  serve  all,  he  might  very  well  send 
the  bill  to  what  was  known  to  be  the  place  of  business 
of  the  provisional  committee.  With  respect  to  what 
had  been  said  about  the  defendant  not  having  had 
any  opportunity  of  knowing  that  he  was  sought  to 
be  charged  with  the  bill,  that  was  his  own  fault. 
He  must  have  known  that  there  were  demands 
against  the  company,  and  if  he  wanted  to  know 
what  these  demands  were,  he  should  have  gone  to 

the  place  in  M street,  where  he  might  have 

ascertained  the  particulars."  Per  Williams,  J. :  "  I 
am  of  opinion  that  .the  service  of  this  bill,  at  the 

house  in  M street,  is  not  a  delivery  at  the 

defendant's  office  of  business,  within  the  meaning  of 
the  Attorney's  Act,  6  &  7  Vic.  c.  73.  The  term 
"  office  of  business  "  means  a  place  where  a  person 
carries  on  business,  either  by  himself  or  agent. 
But  I  do  not  think  that  the  defendant  can  be 
considered  to  have  been  carrying  on  business  at  this 
place  at  the  time  the  bill  was  left.  The  business  of 
the  company  had  then  come  to  an  end,  and,  although 
it  was  true  the  defendant's  liability  had  not  ceased, 

yet  the  place  in  M street  had  ceased  to  be 

his  place  of  business.  He  did  not  concur  in  making 
it  a  place  of  business  for  the  purpose  of  winding  up 
the  concern  of  the  company ;  nor  did  it  appear  that 
he  had  given  any  authority  for  that  being  done.11 


(See  further,  Phipps  v.  Daubeney,  in  error,  16  Qu. 
Ben.  Rep.  514).  Where  several  are  jointly  liable 
to  an  attorney  for  business  done,  the  delivery  of  a 
copy  of  a  bill  to  one  of  them,  from  whom  the 
attorney  has  received  his  instructions,  is  sufficient 
(per  Lord  EUenborough,  1  Campb.  438;  Furchell 
v.  How,  2  Campb.  277).  The  bill  having  been 
delivered  a  month  before  the  commencement  of  the 
action,  and  the  party  charged  not  having  made  any 
application  to  have  the  bill  taxed  during  that  interval, 
he  will  not  be,  permitted  to  question  the  reasonable- 
ness of  the  items  before  a  jury  (Williams  v.  Frith, 
Doug.  198 ;  Hooper  v.  Till,  Doug.  198). 

Retainer  of  attorney  by  his  client. — In  general  the 
retainer  of  an  attorney  need  not  be  in  writing,  but 
it  is  prudent  always  to  have  one  in  writing,  as  it  has 
been  held,  in  equity,,  that  if  an  attorney  neglects 
this  precaution,  and  his  retainer  being  afterwards 
questioned,  there  is  nothing  but  assertion  against 
assertion,  he  must  bear  the  costs  of  the  risk  he 
thus  undertakes  (Wiggins  v.  Peppin,  2  Beav.  403). 
In  the  case  of  a  municipal  corporation,  except 
London,  the  retainer  should  be  under  the  corpora- 
tion seal  (see  Arnold  v.  Poole,  4  Man.  &  Gr.  860 ; 

5.  C.  7  Jur.  653).  The  retainer  is  determined  by 
the  attorney's  death,  and  also  by  that  of  a  client 
(Whitehead  v.  Lord,  7  Exch.  Rep.  691 ;  S.  C.  21 
Law  Journ.  Exch.  293)  and  it  should,  seem  that 
where  the  firm  is  retained,  a  dissolution  is  a  deter- 
mination of  the  retainer.    Thus,  where  the  firm  of 

6.  and  C,  after  having  been  retained  by  a  client  to 
act  for  him  as  solicitors  in  a  cause,  dissolved  partner- 
ship, G.  retiring  and  assigning  the  conduct  of  the 
cause  to  C,  but  without  communicating  the  fact  of 
the  dissolution  to  the  client :  it  was  held  by  Vice- 
Chancellor  Wigram  that  the  dissolution  operated 
as  a  discharging  of  the  client  by  the  solicitors,  and 
G.  was  ordered  to  deliver  up  to  ^ the  new  solicitor 
of  the  client  all  such  papers,  &c,  as  were 
necessary  on  the  hearing*  (Griffiths  v.  Griffiths, 
7  Jur.  573 ;  S.  C.  12  Law  Journ.  N.  S.  Ch. 
397).  Where  the  attorney  looks  to  a  find  for 
his  costs,  the  parties  retaining  him  may  not  be 
personally  liable;  and  where  there  are  several 
persons  joining  in  the  proceedings  in  respect  of 
which  he  is  retained  he  should  have  a  retainer  from 
all,  or  take  care  to  sue  those  only  who  have  retained 
him,  though,  as  already  stated  (ante,  pp.  66,  67)  the 
effect  of  a  misjoinder  is  not,  since  the  Common  Law 
Procedure  Act,  1852,  attended  with-  such  fatal  con- 
sequences as  formerly.  The  following  case  will 
show  more  clearly  what  is  meant.  An  order  of 
removal  made  from  the  parish  of  C.  to  that  of  L. 
having  been  confirmed  by  an  order  of  justices  in 
quarter  sessions  upon  a  preliminary  objection,  a  rule 
nisi  was  obtained  for  a  mandamus  to  the  justices  to 
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enter  continuances  and  hear  the  appeal.  A  copy  of 
the  rule  was  served  on  two  of  the  defendants,  R.  D. 
and  R.  T.,  who  then  were  churchwardens  of  C. 
R.  T.,  afterwards,  in  conjunction  with  the  then 
overseers  of  C,  signed  a  retainer  to  the  plaintiff  to 
act  as  their  attorney  in  the  matter  of  the  mandamus, 
but  countermanded  it  before  anything  was  done  by 
the  plaintiff.  R.  D.'did  not  interfere.  Before  the 
rule  was  argued,  J.  D.  and  W.  E.,  the  other 
defendants,  were  elected  overseers,  and  R.  D.  and 
R.  T.  re-elected  churchwardens.  The  plaintiff's 
clerk  saw  J.  D,  repeatedly  about  the  rule,  who 
asked  how  the  matter  was  going  on;  he  also 
repeatedly  saw  W.  E.,  the  other  defendant,  who 
was  not  so  active.  The  plaintiff  leaving  delivered 
his  bill  of  costs  to  one  of  them,  they  all  expressed 
their  readiness*  to  pay,  but  said  there  was  a  grudge 
in  the  pariah :  Held,  that  the  defendants  were  not 
jointly  liable  (Marsh  v.  Davies,  1  Exch.  R.  668; 
S.  C.  17  Law  Journ.  N.  S.  Exch.  94).  Per  Parke, 
B. :  u  If  there  was  no  contract  at  all,  and  the  plaintiff 
looked  to  the  funds  of  the  parish  for  repayment,  it 
follows  that  he  cannot  sue  anybody.  If  the  retainer 
is  looked  at,  it  appears  that  one  party  is  not  bound, 
as  he  disclaimed  his  retainer;  and  there  is  no 
evidence  whatever  of  his  having  revoked  that 
disclaimer."  Per  Pollock,  C.  B. :  "In  this  case 
there  is  an  action  against  four  persons,  against  one 
of  whom  there  never  was  any  beginning."  Where 
a  judge's  order  is  made  by  consent  to  consolidate 
actions  against  several  defendants  who  have  severally 
employed  the  same  attorney,  upon  their  undertaking 
to  be  bound  by  the  event  of  the  trial  of  one,  the 
order  to  consolidate  operates  as  a  joint  retainer  by 
the  defendants  of  the  attorney,  and  they  are  jointly 
liable  to  him  for  the  costs  of  the  action  which  is 
tried  (Anderson  v.  Boynton,  1  D.  &  L.  25 ;  13 
Q.  B. 


SUMMARY    OF    DECISIONS. 


CONVEYANCING  AND  EQUITY. 

BILL  OP  SALE.— By  a  trader  without  proviso  for 
assignor  retaining  possession — Fraud  on  creditors. — 
As  every  decision  on  bills  of  sale  is  of  importance, 
we  here  insert  a  case  before  V.  C.  Wood  on  a  bill  of 
sale  absolute  in  form  and  not  containing  the  usual 
clause  of  possession  until  default.  We  may  preface 
this  decision  by  reference  to  the  case  of  Kidd  v. 
Rawlinson  (2  Bos.  &  Pul.  59)  where,  on  a  bill  of 
sale  heing  given,  the  purchaser  allowed  the  party 
who  gave  the  bill  to  remain  in  possession,  and  Lord 
Eldon  in  his  judgment  said,  "It  appears  to  me  that 
this  does  not  fall  within  the  principles  of  Twyne's 
case  in  Coke's  Reports  and  the  other  cases  on  this 


subject,  where  the  parties  stood  in  the  relation  of 
debtor  and  creditor,"  and  he  cited  Buller's  Nisi 
Prius,  where  it  is  said,  "  but  yet  the  donor  con- 
tinuing in  possession  is  not  in  all  cases  a  mark  of 
fraud ;  as  where  a  donee  lends  his  donor  money  to 
buy  goods,  and  at  the  same  time  takes  a  bill  of  sale 
of  them  for  securing  the  money."  This  decision 
that  the  property  still  remains  in  the  purchaser  had 
been  approved  by  Dallas,  C.  J.,  in  Stewart  v. 
Coombe,  4  Moo.  281.  'In  the  principal  case  a  bill 
of  sale  of  the  stock-in-trade,  furniture,  and  effects 
of  a  trader,  purporting  to  be  absolute  and  not 
containing  any  proviso  as  to  the  possession  by  the 
assignor  until  default,  and  the  giving  of  which  was 
required  by  the  assignee,  was,  the  same  being  in 
fact  a  security  for  a  debt,  and  the  assignor  not  being 
in  insolvent  circumstances  at  the  time,  held  to  be 
good,  the  possession  being  consistent  with  the  fact 
of  the  bill  of  sale  being  a  mortgage,  and  the  absence 
of  the  usual  clause  of  possession  not  being  of  much 
importance  in  equity  where  a  bill  of  sale  is  a 
mortgage  security.  Cook  v.  Walker,  25  Law  Tim. 
Rep.  51. 

CHARITY.— Lunatic  trustee  of  charity— Charit- 
able Trusts  Act,  1853.— By  sec.  28  of  the  16  &  17 
Vic.  c.  137,  in  cases  of  charities  the  incomes  of  which 
exceed  £30,  the  Master  of  the  Rolls  and  the  Vice- 
chancellors,  upon  applications  to  them  at  chambers, 
are  to  have  the  same  jurisdiction  as  the  Court  of 
Chancery  or  the  Lord  Chancellor  has  upon  informa- 
tion, &c.  It  has  been  decided  that  an  order  may  be 
made  by  a  V.  C.  at  chambers  under  the  above  28th 
section  of  the  Charitable  Trusts  Act,  1853,  for  the 
transfer  of  a -sum  of  stock  standing  in  the  name  of  a 
lunatic  upon  a  charitable  trust  without  a  petition 
being  presented  in  lunacy.  Be  Devonport  Education 
Fund,  25  Law  Tim.  Rep.  27. 

CONVEYANCE.— Copyholds— Devisee  for  life— 
Trustee  Act,  1850 — Contingent  interests  of  unborn 
persons — Sale  for  payment  of  debts — 11  Geo.  4,  and  1 
Will.  4,  c.  47.— The  11  Geo.  4,  and  1  Will.  4,  c.  47, 
in  the  case  of  a  sale  of  real  estates  for  payment  of 
the  debts  of  a  deceased  owner,  gives  certain  powers 
to  the  persons  who  wish  to  sell,  where  the  parties 
entitled  to  the  property  are  otherwise  unable  to  con- 
vey the  fee-simple.  In  the  case  of  the  fee-simple 
being  vested  in  an  infant,  by  sec.  11  the  Court  of 
Chancery  may  compel  him  to  convey,  and  such 
conveyance  will  be  valid.  Where  the  estate  has 
been  devised  to  one  for  life,  not  saying  to  an  infant 
for  life,  the  tenant  for  life  is,  by  sec.  12,  empowered 
to  convey  the  whole  fee-simple.  Then  the  Trustee 
Act,  1850,  provides  that  whenever  the  court  has 
power  to  direct  a  party  to  convey,  and  such  party  is 
an  infant,  they  may  direct  some  one  else  to  convey 
for  him.    It  is  doubtful  whether,  when  an  infant  has 
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only  a  statutory  power  under  the  above  statute  of  1 
Will.  4,  c.  47,  a  person  appointed  to  convey  for  him 
under  the  Trustee  Act,  1850,  can  exercise  that  sta- 
tutory power.  V.  C.  Wood  has  accordingly  held 
that  the  above  statute  11  Geo.  4,  and  1  Will  4,  c. 
47,  does  not  enable  a  devisee  for  life  only  to  inake 
an  effectual  surrender  of  copyholds  to  a  purchaser  in 
fee,  so  as  to  bar  the  contingent  interests  under  the 
will  of  persons  unborn.  An  order  under  section  29 
of  the  Trustee  Act,  1860,  is  necessary  for  that  pur- 
pose. Wood  v.  Beetlestone,  S  Eq.  Rep.  238 ;  1  Kay 
and  J.  213. 

DESCENDED  ASSETS.— Lapse  of  time—Exone- 
ration.— It  is  a  well-established  rule  'of  equity  that 
descended  assets  are  liable  to  discharge  the  mort- 
gages on  the  devised  estates  (Barnewell  v.  Cawdor, 
3  Madd.  R.  453  ;  Gallon  v.  Hancock,  2  Atk.  480 ; 
see  17  &  18  Vic.  c.  113,  ante,  p.  154).  Devisee  in 
tail,  of  real  estate,  claiming  to  be  exonerated  out  of 
the  descended  moiety  from  a  mortgage,  filed  his  bill 
against  the  heir  more  than  thirty  years  after  tes- 
tator's death,  and  more  than  twenty  years  after  the 
heir's  title  accrued,  but  within  two  years  after  the 
deficiency  of  the  personal  estate  had  been  ascertained 
under  a  decree  of  the  court :  Held,  that  the  devisee 
was.  entitled  to  a  decree  for  exoneration  against  the 
heir  with  costs,  notwithstanding  the  delay,  as  until 
the  personal  estate  was  administered  it  was  impos- 
sible to  say  whether  it  would  be  necessary  for  the 
plaintiff  to  have  recourse  to  the  real  assets  at  all. 
Newhouse  v.  Smith,  2  Sm.  and  Gif.  344. 

EXECUTORS  [ante,  p.  200].— Common  adminis- 
tration decree  on  summons  [ante,  p.  262] — Executor 
not  to  be  declared  liable  for  default  of  co-executor 
thereon — Constructive  receipt. — An  executor  standing 
by  and  seeing  a  breach  of  trust  committed  by  his 
co-trustee  may  be  liable  for  neglect  and  wilful 
default,  but  not  on  the  ground  alone  of  having  seen 
the  act  done.  So  also  an  executor  if  he  allows 
money  to  be  received  by  his  co-executor,  and  the 
money  so  received  is  afterwards  lost,  but  not  on  the 
footing  that  he  (the  executor)  has  received  the 
money.  A  co-executor  as  such  is  not  bound  to  join 
in  giving  a  receipt  for  purchase  moneys  of  personal 
estates,  unless  he  becomes  a  sole  executor,  when  of 
course  he  would  have  power  to  give  them.  So  a 
co-executor  may  join  in  the  assignment  of  shares  of 
a  company  and  the  receipt  for  the  purchase  money, 
without  rendering  himself  liable,  because  the  instru- 
ment by  which  that  species  of  property  is  assigned 
requires  all  the  executors,  if  more  than  one,  so  to 
do.  Where  an  executor  joined  with  a  co-executor 
in  acts  necessary  to  the  due  administration  of  their 
testator's  estate,  the  co-executor  became  bankrupt, 
and  some  purchase  moneys  arising  from  those  acts, 
and  which  had  been  received  and  retained  by  the 


bankrupt  alone  were  lost,  a  summons  was  taken  out 
for  the  administration  of  the  testator's  estate,  and  the 
common  administration  decree  for  an  account  was 
pronounced  :  Held,  that  the  executor  could  not  be 
declared  liable  for  the  breach  of  trust  committed  by 
the  co-executor  on  such  a  decree,  and  that  the 
chief  clerk's  certificate  charging  the  executor  with 
the  purchase  moneys  was  wrong.  Held,  also,  under 
the  circumstances  of  the  case,  that  there  was  no 
contractive  receipt  of  the  purchase  moneys  by  the 
executor.  Blakely  v.  Blahely,  24  Law  Tim.  Rep. 
322. 

'FRAUD.— Coercion—Undue  influence.— Although 
to  sustain  a  case  of  fraud,  and  to  show  that  a 
will  has  been  made  under  coercion  and  influence,  the 
evidence  must  be  pointed  to  the  very  factum  of  the 
will,  and  directly  show  that  the  instrument  whose 
validity  is  disputed  was  exercised  under  pressure  of 
coercion  and  undue  influence,  the  jury  may,  from 
circumstantial  evidence,  or  from  inference  and  pre- 
sumption from  such  evidence,  come  to  the  conclusion 
that  coercion  and  undue  influence  existed.  Boss- 
borougk  v.  Boyse,  3  Ir.  Ch.  Rep.  489. 

HUSBAND  AND  WIFE.— Treaty  of  marriage 
— Misrepresentation  as  to  fortune  of  lady— Statement 
binding  on  party  making  it. — It  is  stated  by  Lord 
Mansfield,  in  the  case  of  Montefiori  v.  Montefiori 
(1  Wm.  Black.  Rep.  363),  "  that  where,  upon  pro- 
posals of  marriage,  persons  represent  anything 
material  in  a  light  different  from  the  truth,  and  the 
marriage  takes  place  upon  the  faith  of  that  represen- 
tation, the  person  who  makes  the  representation 
shall  be  bound  to  make  it  good."  Upon  a  treaty  of 
marriage,  the  father  of  the  lady  stated  that  his 
daughter,  on  the  death  of  himself  and  his  wife,  would 
have  £10,000  at  the  very  least,  and  that  all  his 
children  would  share  equally;  and  in  heads  of 
marriage  articles  drawn  up  by  him,  it  was  stated  that 
he  was  to  guarantee  that  his  daughter  would,  at  the 
death  of  himself  and  his  wife,  become  entitled  to  a 
fortune  of  the  value  of  £10,000  and  upwards.  The 
lady's  independent  fortune  did  not  amount  to  that 
sum,  and  the  father  made  no  addition  to  it  in  his 
lifetime  or  by  his  will :  Held,  that  the  representa- 
tion made  by  the  father  was  a  declaration  that  the 
lady  would  be  absolutely  entitled  to  the  £10,000, 
and  that  his  estate  must  make  good  the  deficiency. 
In  these  cases  the  legal  obligation  is  co-extensive 
with  the  moral  obligation,  where  the  representation 
is  expressed  in  clear  and  unambiguous  language. 
Bold  v.  Hutchinson,  25  Law  Tim.  Rep.  28. 

INTEREST.— I>ero(MM*--S  fr  4  Will.  4,  c.  42,  *.  28 
— Administration-suit,  proof  by  creditors. — By  the  3 
&  4  Will.  4,  c.  42,  s.  28,  upon  all  debts  ox  sums 
certain  payable  at  a  certain  time  or  otherwise,  the 
jury,  on  the  trial  of  any  issue,  or  any  inquisition  of 
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damages,  may,  if  they  shall  think  fit,  allow  interest 
to  the  creditor  at  a  rate  not  exceeding  the  current 
rate  of  interest,  for  the  time  when  such  debts  or 
sums  certain  were  payable,  if  such  debts  or  sums  be 
payable  by  virtue  of  some  written  instrument  at  a 
certain  time,  or  if  payable  otherwise,  then  from  the 
time  when  demand  of  payment  shall  have  been  made 
in  writing,  so  as  such  demand  shall  give  notice  to  the 
debtor  that  interest  will  be  claimed  from  the  date  of 
such  demand  until  the  term  of  payment.  .  It  has 
been  decided  by  V.  C.  Kindersley  that  interest  tft 
£4  per  cent,  will  be  allowed  on  the  amount  of  a 
demand  for  work  and  ■  labour  in  an  administration 
suit,  from  the  time  when  the  demand  for  interest 
was  made.    MUdmay  v.  Methuen,  8  Drewry,  91. 

JUDGMENT.— Equitable  interest  in  a  term  for 
yean — Lien — Execution  upon  unregistered  judgment — 
Execution  enforced  in  equity  on  equitable  interest  in 
leaseholds.— Scott  v.  Scholey  (1  East,  467)  is  generally 
treated  as  an  authority  for  the  proposition  that  at 
law  no  equitable  interest  in  a  term  of  years  can  be 
taken  in  execution.  That,  however,  was  not  exactly 
the  question  raised  in  Scott  v.  Scholey,  for  in  that 
case  there  was  not  the  simple  case  of  trustee  and 
one  cestui  que  trust  of  a  term  of  years,  but  a  great 
complication  of  equitable  interests  in  the  term  of 
years,  leaving  an  equitable  right  in  the  judgment 
debtor  only  in  any  surplus  interest  that  might  be 
produced  after  realising  the  term  of  years.  But 
Lord  Ellenborough,  in  his  judgment  in  that  case, 
treated  the  question  as  simply  a  question  whether 
the  remedy  of  the  execution  creditor  against  the 
term  of  years  was  a  remedy  to  be  pursued  in  a  court 
of  law  or  in  a  court  of  equity ;  and  in  a  passage  in 
his  judgment  he  says  that  the  judgment  creditor  in 
the  case  of  an  equitable  interest  in  a  term  of  years 
"  might  have  a  decree  for  the  sale  of  the  mortgage 
term  itself,  in  satisfaction  of  his  rights  as  an  execu- 
tion creditor."  Lord  Ellenborough  treating  the 
rights  of  the  execution  creditor  under  his  execution 
against  an  equitable  interest  in  a  term  of  years  as  an 
equitable  right  to  be  enforced  in  a  court  of  equity. 
In  accordance  with  this  rule  established  by  Lord 
Ellenborough,  who  dismissed  the  execution  creditor 
from  his  right  at  law  by  holding  that  he  had  gone  to 
the  wrong  tribunal,  but  might  have  recovered  his 
rights  under  the  execution  in  a  court  of  equity, 
Y.  C.  Stuart  has  decided  that  a  creditor  who  has 
sued  out  execution  at  law  is  entitled  to  come  to  a 
court  of  equity  for  his  remedy  against  the  legal 
interest  of  the  trustee  of  a  term  of  years  in  which 
the  debtor  has  an  equitable  interest.  And  he  ac- 
cordingly held  that  a  creditor  who  had  sued  out  ex- 
ecution at  law  on  a  fieri  facias  upon  a  judgment  not 
registered  under  the  1  &  2  Vic.  c.  110  was  entitled  to 
a  lien  in  equity  on  the  proceeds  of  sale  of  an  equitable 


interest  in  a  term  of  years  to  which  the  debtor  was 
entitled  when  execution  was  sued  out.  Gore  v. 
Bowser,  3  Eq.  Rep.  319. 

PUBLIC  COMPANY.— Joint  Stock  Companies' 
Registration  Act  [ante,  pp.  275,  309]— 7  jr  8-  Vic. 
c.  110,  s.  46— Claim  against  a  company — Action  at 
law  proper  proceeding  to  recover  it. — Where  difficult 
legal  questions  arise  upon  the  construction  of  the 
clauses  of  the  Joint  Stock  Companies'  Registration 
Act,  affecting  the  liability  of  shareholders,  a  court  of 
equity  will  not  undertake  to  decide  them,  even  with 
the  assistance  of  a  common  law  judge,  but  will  leave 
the  questions  to  be  tried  by  a  court  of  common  law. 
By  sec.  45  of  the  Joint-Stock  Companies'  Registra- 
tion Act  (7  &  8  Vic.  c.  110),- it  is  enacted,  u  that  if 
the  directors  of  the  company  are  authorised  by  deed 
of  settlement  or  bye-law  to  issue  or  accept  bills  of 
exchange  or  promissory  notes,  then  every  such  bill 
of  exchange  or  promissory  note  shall  be  made  or 
accepted,  as  the  case  may  be,  by  and  in  the  names 
of  two  of  the  directors  of  the  company  on  whose 
behalf  or  account  the  same  may  be  so  made  or 
accepted,  and  shall  be  by  such  directors  expressed  to 
be  made  or  accepted  by  them  on  behalf  of  such 
company ;  and  that  every  such  bill  of  exchange  or 
promissory  note  shall  be  countersigned  by  the  secre- 
tary or  other  appointed  officer  of  the  company  on 
whose  behalf  the  same  is  expressed  to  be  made  or 
accepted,  and  that*  every  bill  of  exchange  so  made  as 
aforesaid,  or  received  by  or  on  behalf  of  the  company, 
may  be  indorsed  in  the  name  of  the  company  by  any 
officer  authorised  by  deed  of  settlement  or  bye-law 
in  that  behalf;  and  that  every  such  bil}  of  exchange 
or  promissory  note  so  made,  accepted,  or  indorsed  as 
aforesaid,  shall,  immediately  after  making,  accepting, 
and  indorsing  of  the  same,  be  reported  to  the  proper 
officer  of  the  company  on  whose  behalf  the  same  shall 
have  been  made,  accepted,  or  indorsed,  and  such  last- 
mentioned  officer  shall  enter  the  same  in  proper 
books  to  be  kept  for  that  purpose  ;  and  that  if  any 
such  bill  of  exchange  or  promissory  note  be  not  so 
reported  and  entered,  then  the  officer  by  whose 
default  such  bill  or  note  shall  not  be  reported  or  en- 
tered shall  be  liable  to  repay  the  company  the 
amount  which  the  company  shall  pay,  or  be  liable  to 
pay  in  respect  to  such  bill  or  note.  Provided  always, 
that  nothing  herein  contained  shall  be  deemed  to 
make  any  such  secretary  or  officer  personally  liable 
upon  any  such  bill  of  exchange  or  promissory  note, 
nor  be  deemed  to  make  any  such  directors  personally 
liable  thereon  except  as  shareholders  of  the  com- 
pany." The  holders  of  a  note  or  document  for 
£500,  which  purported  to  be  signed  by  two  of  the 
directors,  and  entered  by  "  T.  H.  A.,  accountant," 
but  which  did  not,  as  alleged,  comply  with  all  the 
requisites  of  the  Joint  Stock  Companies'  Registration 
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Act,  brought  an  action  on  the  note  against  the  com- 
pany, which  was  stayed  by  an  order  made  for  wind- 
ing-up the  affairs  of  the  company.  The  master 
allowed  the  claim  as  a  debt  against  the  company. 
On  motion  by  a  contributory  to  reverse  or  vary  the 
master's  order :  Held,  that  an  action  was  the  proper 
course  of  proceeding,  as  the  Joint  Stock  Companies' 
Registration  Act  contemplated,  in  reference  to  the 
liability  of  shareholders,  that  either  party  might 
have  all  matters  of  fact  as  well  as  of  law  put  in 
issue,  and  dealt  with  by  a  court  of  common  law,  and 
that  the  order  must  be  varied  to  enable  the  holders 
of  the  note  to  proceed  at  law.  Re.  The  Sea  Fire  and 
Life  Assurance  Co.,  exp.  Gwyn,  1  Jur.  N.  S.  300 ; 
Week.  Rep.  1854-5,  p.  281. 

PUBLIC  COMPANY.— Execution  against  share- 
holder in  public  company  [ante,  pp.  248,  275,  809, 
845] — Not  against  shareholder  of  unregistered  com- 
panies—1  &  8  Vic.  c.  110,  s.  66—11  (r  12  Vic.  c.  45, 
s.  57.— The  7  &  8  Vic.  c.  110,  s.  66,  which  enables  a 
judgment  against  a  company  to  be  enforced  against 
its  members,  is  confined  to  companies  completely 
registered.  A  judgment  against  the  official  manager 
of  a  company  only  provisionally  registered  cannot 
therefore  be  enforced  by  execution  against  a  a  share- 
holder, notwithstanding  the  11  &  12  Vic.  c.  45, 
s.  57,  by  which  judgments  against  the  official 
manager  are  to  have  the  like  effect  against  the  con- 
tributories  of  the  company  as  if  such  judgments  had 
been  had  against  the  company,  or  any  person  autho- 
rised to  be  sued  on  its  behalf,  since  the  57th  section 
does  not  alter  the  rights  of  parties,  and  refers  only 
to  those  cases  where,  independently  of  that  act,  the 
company,  and  not  merely  its  members  individually 
can  be  sued.  Pritchard  v.  The  Official  Manager  of 
the  London  and  Birmingham  Extension,  Northampton, 
Daventry,  Leamington,  and  Warwick  Railway  Com- 
pany,  1  Jur.  N.  S.  282. 

PUBLIC  COMPANY.— Provisional  committee- 
men— Right  to  recover  hack  deposits — Expences  of 
application  to  Parliament — Dissentient  shareholders — 
General  law  as  to  repayment  of  deposits. — A  provi- 
sional committee  of  a  railway  company  were  em- 
powered by  the  subscription-contract  to  promote 
and  carry  into  effect  the  objects  of  the  under- 
taking until  an  act  of  Parliament  should  be  obtained, 
and  in  the  event  of  an  application  or  applications  to 
Parliament  in  the  next  or  any  subsequent  session 
being  unsuccessful,  all  the  costs,  charges,  and  ex- 
penses incurred  or  to  be  incurred  in  respect  thereof, 
to  be  borne  and  paid  by  the  several  subscribers 
rateably.  The  committee  applied  in  the  next  session 
for  their  act,  when  a  rival  company  offered  them 
£1500  towards  payment  of  their  expenses,  if  they 
would  withdraw  their  bill,  but  the  committee  declined 
the  offer  and  went  on  with*  the  bill,  though  they 


deemed  it  prudent  soon  afterward  to  withdraw  the 
bill  during  that  session,  before  the  subsequent  session, 
a  majority  of  the  shareholders  met  and  disapproved 
of  the  committee  going  any  further ;  but  the  latter 
again  applied  to  Parliament,  when  the  bill  was 
thrown  out  in  committee  and  lost.  The  committee 
acted  bond  fide  throughout :  Held,  partly  reversing 
the  decree  of  the  court  of  session,  that  the  committee, 
in  accounting  with  the  shareholders,  were  entitled  to 
deduct  the  expenses  of  both  applications  to  Par- 
liament, and  that  they  could  not  be  debited  with  the 
£1,500  offered  to  them  in  consideration  of  their 
withdrawing  tne  bill,  but  which  offer  they  declined. 
Where  a  number  of  persons,  joining  in  a  common 
undertaking,  pay  deposits  into  the  hands  of  a  com- 
mittee, with  directions  to  them  to  do  certain  acta, 
and  afterwards  all  the  shareholders,  except  one, 
resolve  to  go  no  further,  that  one  can  insist  on  the 
committee  going  on  and  carrying  out  the  original 
design.    Baird  v.  Ross,  25  Law  Tim.  Rep.  34. 

SATISFIED  TERMS.— Presumption  of  surrender 
of— Doe  v.  BUder,  2  Barn,  and  Aid.  782,  disap- 
proved of— It  is  for  a  jury,  and  not  for  the  court,  to 
presume  a  surrender  of  a  term. — The  notorious  case  of 
Doe  v.  Hilder  (2  Barn,  and  Aid.  782)  upon  the  pre- 
sumption of  the  surrender  of  satisfied  terms  has 
lately  been  considered  by  the  Court  of  Common 
Pleas.  Our  readers  are  aware  that  Lord  St. 
Leonards  and  most  other  conveyancers  have  disap- 
proved of  that  decision,  and  in  the  case  presently 
stated  the  Court  of  Common  Fleas  intimated  that  in 
a  proper  case  they  would  probably  decline  to  act  on 
that  case,  though  not  expressly  over-ruled  in  a  court 
of  law.  But  it  was  not  necessary  to  the  case  in  hand 
to  give  a  positive  decision,  as  the  matter  was 
brought  before  the  court  by  a  special  case,  in  which 
the  surrender  was  not  stated,  and  it  was  decided  the 
court  cannot  presume  a  surrender,  that  being  a 
question  for  a  jury.  The  court  considered  the  pro- 
visions of  the  8  &  9  Vic.  c.  112,  si  to  the  protection 
afforded  by  satisfied  terms,  which  by  that  act  ars 
declared  to  have  ceased.  They  expressed  their  con- 
currence with  the  decision  of  the  Court  of  Exchequer 
in  Doe  v.  Price  (16  Mees.  and  W.  603),  that  the 
protection  to  be. afforded  by  that  statute  is  not 
merely  such  as  might  have  been  set  up  in  a  court  of 
law,  but  such  as  that  a  court  of  equity  would,  not 
have  restrained  its  being  so  set  up.  The  court  recog- 
nised and  adopted  the  statement  of  Mr.  Butler  in  his 
note  to  Co.  Litt  290  b.  sec.  xx,  to  the  following  effect : 
"  Though  the  trust  or  benefit  of  the  term  is  annexed 
to  the  inheritance,  the  legal  interest  of  the  term 
remains  distinct  and  separate  from  it  at  law,  and 
the  whole  benefit  and  advantage  to  be  made  of  the 
term  arises  from  this  separation.  For  if  two  persons 
or  more  have  claims  upon  the  inheritance  under 
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different  titles,  a  term  of  yean  attendant  upon  it  ia 
still  so  distinct  from  it,  that  if  any  one  of  them 
obtains  an  assignment  of  it,  then  (unless  he  is  affected 
by  any  of  the  circumstances  which  equity  considers 
as  fraudulent)  he  will  be  entitled,  both  at  law  and  in 
equity,  to  the  estate  for  the  whole  continuance  of 
the  term,  to  the  utter  exclusion  of  all  the  other 
claimants.  This,  if  the  term  is  of  long  duration, 
absolutely  deprives  all  the  other  claimants  of  every 
kind  of  benefit  in  the  land.  Supposing,  therefore, 
A.  purchases  an  estate,  which,  previous  to  his 
purchase,  had  been  sold,  mortgaged,  leased  and 
charged  with  every  kind  of  incumbrance  to  which 
real  property  is  subject;  in  this  case  A.  and  the 
other  purchasers,  and  all  the  incumbrancers,  have 
equal  claims  upon  the  estate.  This  is  the  meaning 
of  4he  expression,  that  their  equity  is  equal.  But 
if  there  is  a  term  of  years  subsisting  in  the  estate, 
which  was  created  prior  to  the  purchases,  mortgages, 
or  other  incumbrances,  and  A.  procures  an  assign- 
ment of  it  in  trust  for  himself,  this  gives  him  the 
legal  interest  in  the  lands  during  the  continuance  of 
the  term,  absolutely  discharged  from,  and  unaffected 
by,  any  of  the  purchases*  mortgages,  and  other 
incumbrances,  subsequent  to  the  creation  of  the 
term,  but  prior  to  his  purchase.  This  is  the  meaning 
of  the  expression  in  assignments  of  terms,  that  they 
are  to  protect  the  purchaser  from  all  mesne  incum- 
brances. But  it  is  to  be  observed,  that  A.  to  be 
entitled  in  equity  to  the  benefit  of  the  term,  must 
have  all  the  following  requisites:  he  must  be  a 
purchaser  for  a  valuable  consideration ;  his  purchase 
must  in  all  respects  be  a  fair  purchase,  and  free 
from  every  kind  of  fraud ;  and  at  the  time  of  his 
purchase  he  must  have  no  notice  of  the  prior 
conveyance,  mortgage,  charge,  or  other  incumbrance. 
It  is  to  be  observed,  that  mortgagees,  lessees,  &c., 
are  purchasers  in  this  sense,  to  the  amount  of  their 
several  charges,  interests,  or  rights.  If  any  person 
of  this  description,  unaffected  by  notice  or  fraud, 
takes  a  defective  conveyance  or  assignment  of  .the 
fee,  or  of  any  estate  carved  out  of  it,  defective  either 
by  reason  of  some  prior  conveyance,  or  of  some  prior 
charge  or  incumbrance ;  and  if  he  also  takes  an 
assignment  of  a  term  to  a  trustee  for  himself,  or 
to  himself,  where  he  takgs  the  conveyance  of  the 
inheritance  to  his  trustee ;  in  each  of  these  cases  he 
is  entitled  to  the  full  benefit  of  the  term ;  that  is,  he 
may  use  the  legal  estate  of  the  term  to  defend  his 
possession  during  the  continuance  of  the  term,  or, 
if  he  has  lost  the  possession,  to  recover  it  at  common 
law,  in  preference  to  all  claimants  prior  to  his 
purchase,  but  subsequent  to  his  term.  All  this  was 
laid  down  and  explained'  by  Lord  Hardwicke,  in 
the  case  of  Willoughby  and  Willoughby,  in  Cha. 
Trin.  30  Geo.  2, 1756.   1  Term  Rep.  763.  Upon  the 


same  principles  was  decided  the  case  of  Stanhope  v. 
Earl  Verney,  before  Lord  Northington,  in  Chancery, 
July  27,  1761."  The  actual  circumstances  and 
decision  in  the  case  were  as  follows : — T.  S.  Cottrell 
the  elder,  the  father  of  the  plaintiff,  covenanting  that 
he  was  seised  in  fee,  sold  an  estate  in  1840  to  Mark 
Devey  (whom  the  defendant  represents),  and  two 
satisfied  terms  were  then  assigned  to  a  trustee  for  the 
purchaser  to  attend  the  inheritance.  These  terms 
had  been  satisfied  in  1773,  and  had  been  then  as- 
•  signed  to  one  Hill  to  attend  the  inheritance  for  the 
benefit  of  Joseph  Cottrell,  the  great  grandfather  of 
the  plaintiff,  who  was  then  seised  in  fee.  Hill's  legal 
representative  assigned  them  to  the  trustee  for 
Devey.  But  T.  S.  Cottrell  the  elder,  in  fact,  was 
not  seised  in  fee,  being  only  tenant  for  life,  with 
remainder  to  such  of  his  children  as  he  should 
appoint  under  a  settlement  made  by  him  and  his 
father,  Jos.  Cottrell  the  younger,  in  1813.'  The 
estate  had  been  settled  in  1778,  in  strict  settlement 
on  the  marriage  of  Jos.  Cottrell  the  younger.  But 
in  neither  of  these  settlements  were  the  outstanding 
terms  mentioned.  Devey  had  no  notice  of  the  set- 
tlement of  1813  when  he  purchased.  In  1814  the 
plaintiff's  father  executed  the  power,  and  limited 
the  estate  after  his  own  death  to  the  plaintiff  in  fee  : 
Held,  first,  that  the  court  could  not  presume  a  sur- 
render of  the  terms  in  the  absence  of  a  jury. 
Secondly,  that  if  the  terms  had  continued"  to  subsist, 
a  court  of  equity  would  not  have  restrained  the 
defendant  from  setting  them  up  to  defend  his  posses- 
sion, and  that,  therefore,  the  terms  came  within  the 
exceptive  clause  in  the  statute  8  &  9  Vic.  c.  112,  by 
which  satisfied  terms  attendant  upon  the  inheritance 
are  made  to  cease  upon  the  31st  Dec.  1845,  with  the 
exception  that  u  every  such  term  so  attendant  by 
express  declaration,  although  made  to  cease,  shall 
afford  to  every  person,  the  same  protection,  against 
every  incumbrance,  charge,  estate,  right,  action, 
suit,  claim,  and  demand,  as  it  would  have  afforded  to 
him  if  it  had  continued  to  subsist,  but  had  not  been 
assigned  or  dealt  with  after  the  said  31st  Dec.'  1845, 
and  shall  for.  the  purpose  of  such  protection  be  con- 
sidered in  every  court  of  law  and  equity  to  be  a  sub- 
sisting term,"  and  must  be  considered  as  subsisting 
terms  giving  protection  to  the  defendant  against  the 
settlement  under  which  the  plaintiff  claimed.  Cot- 
trell v.  Hughes,  25  Law  Urn.  Rep.  54. 

SHIPPING  [ante,  pp.  340,  2,7b].— Certificate  of 
registry  obtained  without  lawful  title — Lien  on  certificate 
— Injunction. — It  has  been  decided  by  V.  C»  Wood 
that  the  Ship  Registry  Act,  stat.  8  &  9  Vic.  c.  89, 
does  not  prevent  a  lien  being  created  on  the  certifi- 
cate of  original  registry,  deposited  by  unregistered 
owner  to  secure  advances  for  the  use  of  the  ship, 
upon  the  authority  of  Bo  wen  v.  Fox,  10  B.  and  C, 
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41,  which  recognises  the  validity  of  a  lien  upon  a 
certificate  of  registry  of  a  ship,  and  establishes  that 
such  a  species  of  property  may  be  conferred  in  a 
certificate  of  a  ship's  registry,  deposited  by  way  of 
security  for  advances  of  money  for  the  use  of  the 
ship,  so  as  to  prevent  the  owner  of  the  ship  from 
demanding  back  the  certificate  until  the  money  is 
repaid.  Upon  motion  by  plaintiff  daiming  such  a 
lien,  a  party  who,  without  a  lawful  title,  had  pro- 
cured himself  to  be  registered  as  owner  of  a  ship, 
was  restrained  by  injunction  from  prosecuting  a 
complaint  made  under  section  30  against  plaintiff 
for  wilfully  detaining  and  refusing  to  deliver  up 
the  certificate  of  the  ship's  registry,  and  from  insti- 
tuting any  other  proceedings  against  plaintiff  to 
compel  him  to  deliver  up  the  certificate.  Clarke  v. 
Batters,  1  Kay  and  J.  242. 

STUFFINGS  (r  9  Vic.  c.  89,  ss.  38,  39  [ante, 
pp.  123,  243,  340,  375']— Ship  registry  acts— Fraud. 
—We  have  before  (p.  123)  called  attention  to  the 
decision  of  the  Master  of  the  Rolls  to  the  effect  that 
the  equitable  doctrine  of  fraud  may  in  certain  cases 
be  applied  as  against  the  registered  owner  of  a  ship. 
This  case  has  been  observed  on  by  V.  C.  Wood,  who 
has  decided  that  the  Court  of  Chancery  cannot  en- 
tertain the  question  whether  a  ship  was  properly 
registered,  but  must  take  the  registration  as  conclu- 
sive. A  court  of  equity  will  not  relieve  against  the 
operation  of  the  ship  registry  acts  on  the  ground  of 
equitable  fraud  or  of  notice  |  as  Lord  St.  Leonards 
said  in  McCalmont  v.  Bankine  (2  be  Gex,  Macn. 
and  Gord.  403),  the  operation  of  the  ship  registry 
acts  is  to  preclude  all  application  of  the  equitable 
doctrine  of  notice.  The  facts  were  these :— -A  vessel 
in  course  of  building  is  mortgaged  to  G.,  and  then, 
with  G.'s  cognizance  to  C.  by  assignment,  with 
power  of  sale.  The  mortgagor  afterwards,  and  while 
the  vessel  is  still  incomplete,  registers  her,  repre- 
senting himself  as  sole  owner,  the  vessel  as  complete, 
and  B.  as  master  (B.  not  being  a  sailor,  and  only 
lending  his  name).  The  mortgagor  then,  by  bill  of 
sale  (absolute  in  form,  though  intended  only  as  a 
security),  assigns  the  vessel  to  G. ;  and  notice  of 
such  assigment  is  indorsed  on  the  certificate  of 
registry.  G.  afterwards  transfers  his  security  (the 
mortgagor  joining)  to  third  persons,  and  C.  files  a 
bill  against  those  third  persons  and  the  mortgagor 
for  payment  of  his  incumbrance,  and  an  injunction 
to  restrain  selling,  or,  if  sold,  parting  with  the  pro- 
ceeds, on  the  ground  of  notice,  and  that  registry  was 
void,  the  ship  not  being  in  a  condition  to  register,  and 
the  representations  as  to  ownership,  &c,  being  false : 
Held,  that  a  court  of  equity  has  no  jurisdiction  to 
relieve  against  even  manifest  fraud  in  the  case  of  a 
ship,  nor  does  the  equitable  doctrine  of  notice  apply 
to  the  ships  registry  acts.    The  registry  is  conclu- 


sive evidence  of  the  title,  and  an  endorsement  on  that 
registry  good  against  a  prior  equitable  mortgagee, 
although  the  party  subsequently  obtaining  registry 
of  his  incumbrance  had  full  notice  of  the  prior  charge. 
Bill  dismissed  without  costs.     Coombs  v.  Mansfield, 

I  Jut.  N.  S.  270;  Week.  Rep.  1864-5,  p.  345-  26 
Law  Tim.  Rep.  29. 

TRUSTEES.— Secret  trust— Expression  of  wish- 
Bequest  of  residue — Fraud —  Charity — Mortmain — 
Parol  Evidence — BUI  alleging  fraud. — As  we  have 
already  stated  (ante,  p.  22)  when  a  gift  is  in  terms 
absolute,  but  accompanied  with  an  expression  of  wishes 
in  favour  of  another  object,  and  a  confidence  in  the 
honour  and  justice  of  the  legatee,  unless  the  language 
is  so  expressed  as  to  be  in  terms  imperative,  and  to 
exclude  all  option  or  discretion,  they  cannot  bind 
the  legatee  or  create  a  trust  (see  Knight  v.  Boughton, 

II  CI.  &  Fin.  527).  The  court  of  chancery  has 
never  in  any  case  set  aside  a  gift  by  will  as  a  fraud 
on  the  statute  of  mortmain,  except  on  the  clearest 
evidence  (Paine  v.  Hall,  18  Ves.  476).  The  party 
must  prove  by  evidence  a  trust  expressed,  or  such 
an  engagement,  by  words  or  by  silence,  as  would 
authorise  a  court  of  equity  to  say  that  the  legatee 
undertook  to  do  that  which  the  law  prevented  the 
testator  from  imposing  upon  him — an  express  trait 
to  devote  the  residue  to  an  illegal  charitable  purpose^ 
Upon  the  above  subject  the  following  propositions 
have  recently  been  laid  down  by  V.  C.  Stuart  >— 
1.  Where  on  the  face  of  a  will  there  is  nothing  to 
shew  that  any  trust  or  purpose  was  intended  by  the 
testator  other  than  a  gift  of  the  whole  beneficial 
interest  to  the  legatee,  the  plaintiffs,  in  order  to 
succeed  in  setting  the  bequest  aside,  must  prove  by 
evidence  a  trust  expressed,  or  such  an  engagement, 
by  words  or  by  silence,  as  will  authorise  the  court 
to  say  that  the  legatee  undertook  to  do  that  which 
the  law  prevented  the  testator  from  imposing  upon 
her — an  express  trust  to  devote  the  residue  to  an 
illegal  charitable  purpose.  2.  Where  the  evidence, 
parol  and  documentary,  merely  proves  the  wishes 
and  intentions  of  the  testator,  and  that  he  retrained 
by  instruction  and  premeditation  from  declaring  any 
trust,  or  imposing  any  obligation,  or  exacting  any 
promise  for  their  fulfilment  from  the  legatee,  and 
also  that  the  legatee  was,  from  the  impulses  of  her 
own  mind  and  disposition,  bent  on  fulfilling  the 
testator's  wishes  and  intentions  if  she  had  the  power, 
it  falls  short  of  what  is  required  to  establish  the 
existence  of  any  secret  or  honorary  trust,  the  per- 
formance of  which  could  be  compelled  on  the  footing 
of  the  breach  of  a  promise  or  engagement  which 
would  have  been  binding  on  the  conscience.  8. 
Where  a  gift  is  in  terms  absolute,  but  accompanied 
with  an  expression  of  wishes,  in  favour  of  another 
object,  and  a  confidence  in  the  honour  and  justice 
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of  the  legatee,  unless  the  language  is  so  express  as 
to  be  in  terms  imperative,  and  to  exclude  all  option 
or  discretion,  they  cannot  bind  the  legatee  or  create 
a' trust.  4.  Where  a  bill  was  filed  to  set  aside  a 
residuary  bequest,  on  the  ground  that  the  object 
and  intention  of  the  testator  was  to  defeat  the  statute 
of  mortmain :  Held,  that  there  was  not  sufficient 
evidence  to  support  the  case ;  and  the  bill,  charging 
but  not  sustaining  fraud,  and  misconduct,  was  dis- 
missed, with  costs.  Lomax  V.  Bipley,  1  Jur.  N.  S. 
872 ;  Week.  Rep.  1854-5,  p.  269. 

TRUSTEES.— Breach  of  trust— Acquiescence  by 
cestui*  que  trust. — Where  cestuis  que  trust  are  sui  juris 
they  may,  by  conduct  amounting  to  acquiescence, 
relieve  their  trustees  from  liability  in  respect  of  acts 
done  by  the  latter,  and  being  a  breach  of  trust.  As 
Lord  Eldon  said  in  Walker  r.  Symonds  (3  Swanst.  2) 
all  the  circumstances  of  the  case  must  be  looked  at 
in  order  to  com*  to  the  conclusion  that  there  was 
acquiescence.  By  acquiescence  is  meant  a  consent 
Oh  the  part  of  the  persons  having  a  right  to  call  the 
trustee  to  an  account,  to  absolve  him  from  liability, 
and  to  adopt  the  state  of  the  property  as  existing 
under  nls  sanction.  In  drder  that  the  conduct  of  the 
cestuis  que  trust  may  amount  to  acquiescence  sb  as  to 
deprive  them  of  their  remedy  against  the  trustees, 
it  must  appear  that  they  were  fully  informed  at  the 
time  of  the  conduct  relied  on  that  the  trustees  were 
liable  to  them.  These  observations  will  explain  the 
Mowing  decision.  A  testator  by  his  will  devised 
and  bequeathed  the  residue  of  his  property  to  his 
executors,  A.,  fi.  and  C,  upon  trust  to  invest  and  pay 
the  income  to  his  widow  for  life,  and  after  her  death 
(in  the  events  which  happened)  to  his  five  children. 
The  eldest  attained  twenty-one  in  1839,  and  the 
youngest  in  1846.  The  three  executors  proved  the 
will,  but  C,  a  solicitor,  was  almost  entirely  the. 
acting  trustee,  in  whose  hands  a  part  of  the  trust 
funds  was  allowed  to  remain.  On  the  youngest 
child  attaining  twenty-one,  he,  on  behalf  of  himself 
and  the  other  children,  attempted  to  obtain  pay- 
ment from  C,  who  was  then  in  insolvent  circum- 
stances, and  in  1848  addressed  to  him  a  letter,  in 
which  he  offered  to  receive  the  amount  so  due  in 
instalments  of  £50    each,  with    interest   on   the 

frincipal  sum  from  time  to  time  remaining  due.  In 
849  a  bill  was  filed  by  the  five  children  for  the 
purpose  of  making  A.  and  B.  jointly  and  severally 
liable :  Held,  overruling  the  decision  of  the  Y.  C, 
that  it  was  the  duty  of  A.  and  B.  not  only  to  have 
the  money  in  their  hands,  but  to  explain  to  their 
cestuis  que  trust  what  their  rights  were ;  and  being 
ignorant  of  those  rights,  there  was  nothing  in  the 
conduct  of  <the  plaintiffs,  either  by  acquiescence  or 
of  giving  time,  to 'deprive  them  of  their  remedy 
against  the  trustees   who  were  held  jointly  and 


severally  liable.    Burrows  v.  Walls,  25  Law  Tim. 
Rep.  18. 

TRUSTEES.— Costs— Misconduct  —  On  a  mort- 
gagee of  settled  estates  requiring  to  be  paid  off,  or 
to  have  the  interest  increased,  the  tenant  for  life 
proposed  a  new  mortgagee  at  the  same  rate.  The 
trustees  insisted  on  being  the  proper  persons  to  carry 
the  transaction  into  effect,  and  procured  another 
mortgagee,  but  at  a  higher  rate ;  and,  in  order  to 
raise  the  expenses  thereby  incurred,  they  proceeded 
to  sell  the  estate  under  the  ordinary  powers  of 
sale  and  exchange  in  the  settlement,  whereupon  the 
tenant  for  life  filed  a  bill  to  restrain  the  sale  :  Held, 
that  the  conduct  of  the  trustees  was  unjustifiable, 
and  that  they  ought  to  pay  all  the  costs  of  the  suit. 
Marshall  v.  Sladden,  4  De  G.  and  S.  468. 

VENDOR  AND  PURCHASER.— Specific  per- 
fbrmance-^Delay.—'the  cases  of  Alley  v.  Deschamps 
(13  Ves.  225),  and  Milward  v.  Thanet  (5  Ves.  720, 
note)  establish  that  where  there  have  been  gross 
laches  on  the  part  of  the  plaintiff  in  completing  the 
sale,  his  bill  for  specific  performance  will  be  dis- 
missed with  costs  (see  Harrington  v.  Wheeler,  4 
Ves.  686).  A  delay  of  three  years  by  a  purchaser 
in  enforcing  his  contract  is  sufficient  to  preclude  him 
from  relief  on  a  bill  for  specific  performance.  As 
V.  C.  Wood  said :  "  A  purchaser  must  show  himself 
ready,  desirous,  prompt,  and  eager  to  complete  his 
contract."    Firth  v.  Greenwood,  25  Law  Tim.  Rep.  51. 

VENDOR  AND  PURCHASER.— Abstract  of 
title — Mistake — Return  of  deposit — Interest — Costs. — 
A  purchaser  under,  a  decree,  having  accepted  the 
title  and  paid  his  purchase-money  into  court,  dis- 
covered that  a  will  had  been  mis-stated  in  the 
abstract  in  such  a  manner  as  to  conceal  an  important 
defect  in  the  title.  Upon  petition,  before  convey- 
ance, he  was  discharged  from  his  purchase,  and  his 
purchase-money  was  ordered  to  be  repaid ;  but  as 
his  solicitor  had  neglected  to  examine  the  original 
will,  although  the  abstract  showed  that  it  was  of  a 
very  peculiar  nature,  and  although  reminded  of  the 
necessity  of  doing  so  by  the  counsel  who  advised  upon 
the  abstract:  Held,  that  he  was  not  entitled  to 
interest;  and  that  he  must  pay  the  costs  of  all 
parties  except  of  the  person  who  had  the  conduct  of 
the  sale.  A  purchaser  is  not  conclusively  bound  by 
the  acceptance  of  the  title  by  his  counsel  (Deverell 
v.  Lord  Bolton,  18  Ves.  505 ;  Stewart  v.  Alliston, 
1  Mer.  33) ;  but  if  he  pay  his  purchase-money  into 
court  he  is  bound.  This  rule,  however,  does  not 
apply  to  a  case  where  the  counsel  is  misled  by  the 
abstract  of  title.  A  condition,  that,  if  any  objection 
or  requisition  should  be  made  which  the  vendor 
should  be  unable  or  unwilling  to  remove,  it  should 
be  lawful  for  him  to  rescind  the  contract,  and  that, 
in  that  case,  the  purchaser  should  be  entitled  to  a 
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return  of  hie  deposit,  without  interest,  but  should 
not  be  entitled  to  any  costs  or  damages,  does  not 
entitle  the  vendor,  after  making  numerous  fruitless 
attempts  to  remove  an  objection  made  by  a  pur- 
chaser desirous  of  being  discharged,  to  return  him 
his  deposit  only;  but  the  vendor  must  then  pay 
interest  upon  the  deposit  and  the  costs  of  the  pur- 
chaser.   M'Culloch  v.  Gregory,  1  Kay  and  J.  286. 

VENDOR  AND  PURCHASER.  —Interest  on 
purchase  money. — The  rule  that,  where  a  vendor  fails 
to  complete  at  the  time  agreed  upon,  the  purchaser, 
by  providing  himself  with  the  money,  and  giving 
notice  that  it  is  lying  idle,  may  free  himself  from 
payment  of  subsequent  interest,  is  settled  by  well- 
established  authorities,  and  could  not  have  been 
intended  to  be  rendered  doubtful  by  the  dicta  in 
De  Visme  v.  De  Visme,  1  Mac.  and  G.  352.  Dyson 
v.  Hornby,  exparte  MarkwelL,  4  De  G.  and  S.  481. 

WARRANT  OF  ATTORNEY.— Duress— Belt 
for  which  party  under  arrest—Barred  by  Statute  of 
Limitations.— Where  a  debtor  who  is  under  arrest 
gives  to  the  creditor,  as  the  consideration  for  his 
discharge,  a  warrant  of  attorney  for  the  whole 
amount  of  the  debt  in  respect  of  which  he  is  ar- 
*  rested,  together  with  sums  justly  due  from  him  to 
the  creditor  on  other  accounts,  the  fact  of  such 
warrant  being  given  while  he  is  under  arrest  will 
not  be  a  ground  for  the  interference  of  the  court,  if 
the  arrangement  has  been  entered  into  by  him 
deliberately,  advisedly,  and  with  full  knowledge  of 
the  circumstances.  That  one  of  the  debts  for  which 
such  warrant  is  given  is  barred  by  the  Statute  of 
Limitations  will  make  no  difference.  Richards  v. 
Curlewis,  3  Eq.  Rep.  278. 

\\lLli.^Jurisdiction  of  courts  of  equity  to  determine 
validity  of  will— Issue  devisavit  vel  non-New  trial. — 
The  Court  of  Chancery  cannot  determine  the  vali- 
dity of  a  will  of  real  or  personal  estate.  It  can  only 
remove  impediments  to  an  ejectment  at  law,  to  try 
the  validity  of  a  devise  of  real  estate,  and  cannot 
direct  an  issue  devisavit  vel  non,  unless  the  defendant 
consents.  In  cases  relating  to  the  devise  of  real 
estates,  the  court  intervenes  only  by  reason  of  the 
existence  of  some  impediment  to  proceeding  at  flaw 
in  order  to  have  the  rights  of  the  parties  submitted, 
by  means  of  that  intervention,  to  a  legal  issue  before 
a  jury ;  and  the  court  cannot  decide  against  the 
verdict  of  a  jury  otherwise  than  by  granting  a  new 
trial.  According  to  the  earlier  authorities,  the  court 
would  not  bind  the  inheritance  by  one  trfcl;  but 
there  is  now  no  absolute  rule  requiring  the  court  as 
of  course  to  grant  a  second  trial  of  an  issue  devisavit 
vel  non,  unless  it  is  satisfied  that  a  second  trial  may 
afford  more  satisfactory  grounds  for  the  final  adjudi-  i 
cation  between  the  parties.  Rossborough  v.  Boyse, 
3  Ir.  Cb.  Rep.  489,  540.  I 


WILL.— 1  Vtc.  c.  26,  s.  16  [ante,  p.  266]— Legacy 
— Residuary  bequest— Attestation  of  codicil  by  legatee, 
and  by  one  interested  in  share  of  residue. — By  7  Will. 
4,  and  1  Vic.  c.  26,  s.  15,  if  any  person  shall  attest 
the  execution  of  any  will,  to  whom  or  to  whose  wife 
•  or  husband  any  beneficial  devise,  legacy,  estate,  in- 
terest, gift,  or  appointment  of  or  affecting  any  real  or 
personal  estate  (other  than  and  except  charges  and 
directions  for  the  payment  of  any  debt  or  debts) 
shall  be  thereby  given  or  made,  such  devise,  legacy, 
estate,  interest,  gift,  or  appointment,  shall,  so  far 
only  as  concerns  such  person  attesting  the  execution 
of  such  will,  or  the  wife  or  husband  of  such  person, 
or  any  person  claiming  under  such  person  or  wife  or 
husband  be  utterly  null  and  void,  and  such  person  so 
attesting  shall  be  admitted  as  a  witness  to  prove  the 
execution  of  such  will,  or  to  prove  the  validity  or 
invalidity  thereof  notwithstanding  such  device, 
legacy,  estate,  interest,  gift,  or  appointment  men- 
tioned in  such  will."  In  the  recent  case  presently 
mentioned  V.  C.  Kindersley  considered  thai  the 
word  "thereby"  in  the  above  section,  referring,  m 
it  does,  to  the  word  which  precedes  it,  vis.,  "  will," 
relates  to  some  testamentary  instrument  which  the 
witness  attests,  and,  therefore,  does  not  apply  to  a 
case  where  the  legatee  does  not  attest  the  instru- 
ment, but  only  attests  another  instrument  under 
which  he  takes  nothing.  The  facts  and  actual  deci- 
sions were  as  follows : — A  testator,  by  his  will,  gave  a 
legacy;  he  afterwards  made  a  codicil,  which  was 
attested  by  the  legatee :  Held :  that  this  did  not 
.  affect  the  legacy.  A  testator,  by  his  will,  gave  a 
legacy,  and  made  a  bequest  of  the  residue  of  his 
estate.  By  a  .codicil  he  revoked  this  legacy ;  the 
codicil  was  attested  by  one  of  his  nephews,  who  took 
an  interest  in  the  share  of  the  residue :  Held,  that 
the  testator's  disposition  was  not  thereby  affected. 
Gurney  v.  Gurney^  1  Jur.  N.  S.  298 ;  Week.  Rep. 
1854-5,  p.  353. 

WINDING-UP  ACTS.— Liability  of  contributory 
for  call  for  costs. — It  is  not  necessary,  in  order  to 
make  a  contributory  liable  to  pay  a  call  for  the  debts 
of  an  undertaking  under  the  Winding-up  Acts,  that 
he  should  be  personally  liable  to  the  creditors.  Jt 
is  sufficient  if  the  contributory  is  under  an  obligation 
to  indemnify  the  managing  committee,  by  whom  the 
debts  have  been  properly  incurred.  Costs  of 
winding-up  assessed  upon  the  contributories  in  pro- 
portion to  their  shares.  Re  the  London  and  Birming- 
ham Extension,  and  Northampton,  Daventry,  Leaming- 
ton, and  Warwick  Railway  Company,  ex  part? 
Hopkinson  and  others,  25  Law  Tim.  Rep.  5° 
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EQUITY    PRACTICE. 

AFJUU AVTT.  —  Foreign   affidavit  —  Erasure  — 
Marksman— Jurat. — An  erasure  in  a  foreign  affidavit 
in  the  recital  of  a  death,  the  certificate  whereof  is 
proved  as  an  exhibit,  is  immaterial,  notwithstanding 
the  notary  before  whom  the  affidavit  was  sworn  had 
not  affixed  his  initials  to  the  erasure.    The  practice 
of  verifying  the  mark  of  a  marksman  in  an  affidavit 
•worn  abroad  not  requiring,  as  in  this  country,  the 
notary  to  insert  in  the  jurat  that  "the  witness  saw 
the  deponent  make   his  mark:"    Held,  that  the 
omission  of  these  words  was  immaterial.    Savage  v. 
Hutchinson,  3  Eq.  Rep.  868 ;  24  Law  Journ.  Ch.  232. 
AMENDMENT.— By  common  order— After  notice 
of  motion  for  decree — Dismissal. — By  sec.  27  of  the 
15  &  16  Vic.  c.  86,  a  defendant  not  having  been 
required  to  answer,  and  not  having  answered,*  may 
move  to  dismiss  the  bill  for  want  of  prosecution,  the 
time  for  doing  which  is  regulated  by  the  29th  Order 
of  7th  Aug.  1852,   by  which  the  application  for 
dismissal  is  to  be  made  after  the  expiration  of  three 
months  from  appearance,  unless  in  the  meantime  a 
motion  for  a  decree  or  decretal  order  shall  have 
been  entered  with  the  registrar.    This  order  seems 
to  provide  that  notwithstanding  notice  of  motion 
for  a  decree,  if  the  cause  has  not  been  set  down  for 
hearing  in  the  meantime,  the  defendant  is,  after  the 
expiration  of  three  months,  to  be  at  liberty  to  dismiss 
for  want  of  prosecution.    Now,  under  the  general 
orders  of  tip  court  the  plaintiff  is  at  liberty  to  obtain 
an  order  of  course  to  amend  until  the  defendant  has 
answered.    The  difficulty  arising  out  of  this  state  of 
circumstances  has  been  lately  noticed  in  the  following 
ease,  where  a  notice  of  motion  had  been  given  in 
December,  1853,  for  a  decree,  but  the  cause  was  not 
set  down  for   hearing.    Affidavits   were   filed   in 
answer  by  the  defendant,  and  further  affidavits  in 
rejoinder   by  the  plaintiff.    In  March,  1855,  the 
plaintiff  obtained  a  common  order  to  amend.    V.  C. 
Wood  held,  that  upon  the  orders  of  August,  1852, 
the  order  to  amend  was  hot  irregular,  the  cause  not 
having  been  put  in  issue.   Semble,  that  the  defendant's 
course  would  have  been  to  move  to  dismiss  for  want 
of  prosecution  at  the  expiration  of  three  months  from 
the  time  of  the  notice  being  given  of  a  motion  for  a 
decree.    GUlr.  Rayner,  Week.  Rep.  1854-5,  p.  366. 
ANSWER. — Documents— Exceptions  to  answer. — 
Where  an  incorporated  company,  in  answer  to  an 
interrogatory  in  a  bill  as  to  documents  which  ever 
were  in  the  power  of  agents,  formerly  and  not  now 
in  their  employment,  stated  ignorance  as  to  the  faci, 
but  did  not  state  that  they  had  made  any  particular 
inquiries  of  such  former  agents:    Held,  that  the 
answer  was  sufficient,  there  being  no  special  circum- 
stances aUeged  applicable  to  any  particular  documents 


or  any  particular  person.    M'Intosh  v.  The  Great 
Western  Railway  Company,  4  De  G.  &  S.  502. 

ANSWER.— Inquiries  by  defendants  from  their 
agent— Exceptions  to  answer. — Where  a  corporation 
were  interrogated  by  a  bill,  to  which  they  and  their 
engineer  were  defendants,  as  to  what  had  taken 
place  between  the  plaintiffs  testator  and  the 
engineer :  Held,  first,  that  it  was  not  sufficient  for 
the  corporation  to  state  ignorance,  without  stating 
that  they  had  made  enquiries  of  the  engineer  ; 
secondly,  that  the  Court  could  not,  in  deciding  on 
the  sufficiency  of  the  answer  of  the  corporation, 
regard  the  circumstance  that  the  engineer,  in  a 
separate  answer  (which  had  not  been  excepted  to  in 
that  particular)  stated  that  he  did  not  remember, 
and  could  not  set  forth,  any  of  the  particulars 
inquired  after.  M'Intosh  v.  The  Great  Western 
Railway  Company,  4  De  G.  &  S.  544. 

CHARGE.— Agreement  to  pay  judgment  debt  out 
of  monies  to  be  recovered— Equitable  charge— Injunc* 
Hon — Money  in  common  law  court.— An  agreement, 
that  a  certain  judgment-debt,  and  interest  thereon, 
should  be  paid  to  the  plaintiff  out  of  any  monies 
which  might  be  recovered  by  the  defendant,  in 
respect  of  certain  claims  which  he  had  against  third 
parties:  Held,  to  create  a  valid  equitable  charge 
upon  these  monies  when  recovered.  The  defendant 
having  recovered  the  monies  so  due  to  him  in  action, 
and  the  same  having  been  paid  into  the  Court  of 
Common  Pleas,  the  Court  of  Chancery,  in  a  suit  by 
the  judgment-creditor  to  establish  his  equitable 
charge  on  the  fund,  granted  an  injunction  to  restrain 
the  defendant  from  receiving  it  until  he  should  have 
paid  the  judgment  debt  and  interest,  and  the  costs 
of  the  suits.  Riccard  v.  Prkchard\  1  Kay  and  J.  277. 
EVIDENCE.— Proof  of  deeds— Attesting  witness.— 
Notwithstanding  17  &  18  Vic.  c.  125,  ss.  26  and  103, 
a  deed  cannot  be  proved,  in  exparte  cases,  except  by 
the  attesting  witness,  if  living.  Semble,  it  may  be 
otherwise  where  there  is  an  opponent  who  contests 
the  question,  or  where  any  serious  obstacle  exists  to 
proving  the  execution  by  the  attesting  witness.  Re 
Reay's  Estate,  1  Jur.  N.  S.  222. 

EVIDENCE.  —  Secondary  evidence  —  Registered 
memorial—Lost  deed. — A  registered  memorial  of  a 
lost  deed :  Held,  good  secondary  evidence.  Caihrow 
v.  Bade,  4  De  G.  and  S.  527. 

INJUNCTION.— Motion  to  dissolve— Affidavit  in 
Ueu  of  answer— Partial  denial  of  equity. — On  a  motion 
to  dissolve  an  injuction  (there  being  no  answer),  the 
court  will  not  dissolve  the  injunction  upon  the  sole 
ground  that  the  plaintiffs  equity  is  denied  by  the 
defendant's  affidavit,  where  the  affidavit  does  not 
traverse  all  the  facts  on  which  the  plaintiffs  equity 
rest  Pyecrofl  v.  Pyecroft,  2  Sm.  and  Gi£  326. 
INJUNCTION.— Waste— Landlord  and  tenant— 
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Covenant— Husband-like  manner  of  tillage.— Acovenaiti 
to  farm  in  a  husband-like  manner  means  according  to 
good  husbandry  in  that  part  of  the  country  where 
the  lands  are  situate ;  and  though  the  court  has  a 
right  to  interfere  by  injunction,  it  will  not  do  so  in  a 
doubtful  case.    Savage  v.  O'Connor,  7  Ir.  Jur.  161. 

MOTION  FOR  DECREE.— New  defendant— 
Replication  having  been  filed  in  a  suit  instituted 
before  the  Chancery  Procedure  Amendment  Act 
came  into  operation,  and  a  defendant  having  been 
afterwards  added  by  amendment:  Held,  that  as 
against  such  new  defendant,  the  cause  might  be 
heard,  on  motion  for  a  decree,  under  the  15th  section 
of  the  act,  notwithstanding  replication  had  been  filed 
in  the  original  suit.  Gwyon  v.  Gwyon,  24  L.  J. 
136;  1  Ray  and  J.  211. 

NE  EXEAT  REGNO.— Writ  of  ne  exeat  regno 
granted,  on  an  affidavit  that  the.  defendant,  an  En- 
glishman resident  in  Italy,  was  about  shortly  to 
return  to  Italy.    Anonymous,  4  De  6.  and  S.  547. 

NE  EXEAT  REGNO.— Writ  executed  by  means 
of  criminal  process— Discharge  from. — A  respondent 
is  not  entitled  to  his  discharge  from  custody  under 
a  ne  exeat  regno,  upon  the  ground  that  he  was  made 
amenable  to  that  writ  by  means  of  an  arrest  under  a 
warrant  issued  on  informations  sworn  by  the  peti- 
tioner, in  respect  of  the  same  matters  which  were  in 
question  in  the  suit,  even  though  the  prosecution 
instituted  in  pursuance  of  those  informations  be 
eventually  abandoned,  if  the  petitioner  appear  to 
have  had  a  bond  fide  intention  of  prosecuting  the 
criminal  proceedings  at  the  time  of  procuring  the 
arrest  on  the  warrant.  Kelly  v.  Birch,  3  Ir.  Ch. 
Rep.  466. 

PARTIES  TO  SUITS.— Trustees  representing 
cestuis  que  trust — Where  some  of  the  cestuis  que  trust  of 
a  settlement  necessary  parties — Setting  aside  settle- 
ment.— We  have  before  (p.  377)  set  out  the  9th  rule 
of  sec.  42  of  the  15  &  16  Vic.  c.  86,  by  which  trustees 
are  allowed  to  represent  their  cestuis  que  trust,  and 
when  it  is  added  that  by  section  51,  a  court  of  equity 
may  decide  between  some  of  the  parties  interested 
in  property  without  making  other  interested  persons 
parties  to  the  suit,  the  effect  of  the  following  decision 
will  be  understood : — Bill  to  set  aside  a  settlement 
as  having  been  obtained  from  the  plaintiff  fraudu- 
lently, and  by  means  of  misrepresentation  and  undue 
influence  acquired  over  her  by  the  trustees.  One 
of  the  trustees  was  entitled  to  one-twelfth  of  the 
trust  fund,  subject  to  the  life  interest  of  the  plaintiff. 
The  trustees  were  the  only  defendants  to  this  bill : 
Held,  on  an  objection  for  want  of  parties,  first,  that, 
notwithstanding  stat.  16  &  16  Vic.  c.  86,  s.  42,  rule 
9,  and  s.  51,  the  question  at  issue  in  the  cause  could 
not  be  tried  in  the  presence  of  the  trustees  only, 
without  any  of  the  absent  persons  beneficially  in- 


terested under  the  settlement.  Secondly,  that  it 
was  not  necessary  that  all  such  persons  should  be 
made  parties,  although  some  of  them,  not  being  next 
of  kin  of  the  settlor,  must  be  so ;  and  cause  ordered 
to  stand  over,  that  one  of  the  infants,  not  being  next 
of  kin,  might  appear  by  counsel  at  the  hearing. 
Read  v.  Brest,,  1  Kay  &  J.  183. 

PLEADING.— Claimingbenefit  of  Statuteof  Frauds 
by  answer. — A  defendant  who  had  not  by  his  answer 
claimed  the  benefit  of  the  Statute  of  Frauds,  was  not 
allowed  to  have  it  at  the  hearing. — Baskett  v.  Cafe, 
4  De  G.  &  S.  388. 

RECEIVER.— Appointment  after  decree  for  sale- 
Executor  selling. — Where  an  executrix  was  in  posses- 
sion of  leaseholds  and  other  personal  estate  of  a  tes- 
tator, for  the  administration  of  whose  estate  proceed- 
ings had  been  instituted  by  a  summous  in  chambers 
which  could  not  be  served,  and  an  order  had  been 
made  for  sale  and  administration,  and  the  executrix 
had  supposed  ground  rents  to  the  amount  of  £40  to 
accrue,  the  court  upon  motion  by  the  plaintiff  ap- 
pointed a  receiver.  In  re  Bywater's  Estate,  Sargent 
v.  Johnson,  1  Jur.  N.  S.  227. 

REHEARING.  —  Certificate  of  Chief  Clerk.  — 
When  an  order  is  made  by  a  judge  in  chambers  on 
hearing  the  application,  the  appeal  should  be  direct 
from  that  order ;  and  it  is  neither  necessary  n»r  re- 
gular that  it  should  be  reheard,  even  proformd,  by 
the  judge  who  made  it.  (Rhodes  v.  Ibbotson,  2  Eq. 
Reports  76.,  and  Briggs  v.  Wilson,  ibid,  153.  dis- 
tinguished.)   Saunders  v.  Druce,  3  Drewry,  139. 

SPECIAL  CASE.— Parffe*.— Where  all  persons 
beneficially  interested  are  parties  to  a  special  case, 
the  trustees  ought  to  be  omitted.  Darby  v.  Darby, 
18  Beav.  412. 

TRUSTEES  RELIEF  ACT.— In  all  cases  where 
funds  are  paid  into  court  under  the  Trustees  Relief 
Act,  a  petition  must,  notwithstanding  the  15  &  16 
Vic.  c.  80.  be  presented  where  it  is  sought  to  deal 
with  such  fundi.  Re  Rye's  Trust,  1  Jur.  N.  S.  222 ; 
3  Eq.  Rep.  368. 

COMMON  LAW. 

CARRIERS.— Carriers'  Act— Interpretation  of  the 
term  "  lost"  in  that  act — t>elay  in  delivering  passengers 
luggage  travelling  by  railway  — Negligence.  — The 
meaning  of  the  word  "  loss"  in  the  enacting  part  of 
the  1st.  section  of  the  Carriers  Act  is  aided  in  its 
construction  by  the  recital.  It  recites  that  valuable 
property  and  articles  consisting  of  great  value  and 
small  compass  are  liable  to  depredation,  and  the  rea- 
son of  the  law  must  be  considered  as  being  to  protect 
the  carrier  not  in  all  cases  where  the  owner  of  the 
article  suffers  or  sustains  damage  from  the  neglect 
of  the  carrier  to  carry,  but  cases  of  a  similar  nature 
to  those  redted,  where  the  chattel  is  either  abstracted 
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or  otherwise  lost  from  the  personal  care  from  the 
place  where  it  ought  to  be,  and  incapable  of  being 
delivered  at  the^time  that  it  ought  to  be  by  reason 
of  such  loss.  Hearn  v,  The  London  fr  South-Western 
Railway  Company,  25  Law  Tim.  Rep.  23 ;  1  Jur.  N. 
S.  286. 

FIXTURES.— Covenants  in  hose  respecHngfixtures 
— Trade  and  tenant's  fixtures.— We  have  before  had 
occasion  to  observe  what  different  views  are  enter- 
tained by  the  judges  and  the  text-writers  as  to  the 
nature  of  fixtures,  and  what  properly  are  said  to  be 
tenant's  and  what  landlord's  fixtures.  The  following 
case  will  show  an  extraordinary  dissidence  of  opinion 
among  the  judges  of  the  Court  of  Exchequer  upon 
the  above  matters.  An  indenture  of  lease,  whereby 
A.  demised  to  B.  a  piece  of  ground  and  a  partly 
finished  messuage  thereon,  called  uThe  City  of 
London,"  for  ninety-seven  years,  at  £5  per  annum, 
contained  a  covenant  that  B.  would,  at  the  end  of 
such  term,  deliver  up  the  said  demised  premises  to 
A  &c,  with  all  locks,  keys,  barsi  bolts,  marble  and 
other  chimney-pieces,  foot-paces,  slabs  and  other  fixtures, 
and  articles  in  the  nature  of  fixtures,  which  should  at 
any  time  during  the  said  term  be  fixed  to  the  said  demised 
premises,  or  be  thereto  belonging,  B.  having  entered 
upon  the  premises,  finished  the  messuage,  and  fitted 
it  up  with  all  things,  including  trade  and  tenant's 
fixtures,  necessary  for  carrying  on  therein  the  trade 
of  a  licensed  victualler,  after  which  he  sold  the 
premises  to  C.  at  an  improved  rent  of  £105,  under 
a  contract,  whereby  C.  agreed  to  take  an  underlease 
of  the  same  for  the  whole  of  the  original  term  less 
ten  days,  containing  all  the  covenants  of  the  original 
lease,  and  to  purchase  at  a  valuation  and  pay  for  all 
the  furniture,  J&turcf,  stock-in-trade,  and  effects  in 
and  upon  the  premises.  A  entered  by  virtue  of  an 
underlease,  containing,  among  others,  the  covenant 
above  stated,  and  the  trade  and  tenant's  fixtures 
were  respectively  valued  at  £501  and  £72  16s.  On 
a  case  stated  under  the  Common  Law  Procedure  Act, 
1852 :  Held,  per  Parke,  B.,  that  B.  had  no  right, 
under  the  covenant  in  question,  to  remove  either  the 
tenant's  fixtures  or  the  trade  fixtures,  and  that  he 
could  not,  consequently,  sell  the  same  to  C,  or 
recover  payment  for  them  from  him :  Held,  per 
Piatt,  B.,  contra,  that  B.  had  a  right  to  remove  and 
sell  both  classes  of  fixtures,  as  the  words  "  other 
fixtures "  in  the  covenant  ought  to  be  limited  to 
landlord's  fixtures,  they  being  things  ejusdem  generis 
with  those  previously  enumerated  therein:  Held, 
per  Martin,  B.,  that  B.  could  remove  and  sell  the 
trade  fixtures,  but  not  the  tenant's  fixtures.  Elliott 
v.  Bishop,  3  Com.  Law  Rep.  272 ;  24  Law  Journ. 
88 ;  10  Exch.  Rep.  496.    

LIMITATIONS,  STATUTE  OF.— Simple  con- 
tract—21  Jos.  1,  c.  16;  4  Anne,c.  lb—One  of  several 


defendants  abroad. — u  If  any  person  or  persons  that  is 
or  shall  be  entitled  to  any  such  action  as  therein 
mentioned  be  or  shall  be  at  the  time  of  any  such 
cause  of  action  given  or  accrued,  beyond  the  seas, 
that  then  such  person  or  persons  shall  be  at  liberty 
to  bring  the  same  action,  so  as  they  take  the  same 
within  such  times  as  are  before  limited  after  their 
being  returned  from  beyond  the  seas,  as  other 
persons  having  no  such  impediment  should  have 
done."  Between  the  passing  of  that  section  and 
4  &  5  Anne,  c.  16,  the  case  of  defendants  being 
abroad  was  not  provided  for,  and  to  remedy  that 
omission  the  19th  section  of  the  latter  statute  enacts, 
u  That  if  any  person  or  persons  against  whom  there 
is  or  shall  be  any  such  cause  of  suit  or  action  for 
seamen's  wages,  or  against  whom  there  shall  be  any 
cause  of  action  or  trespass,  detinue,  actions,  sur- 
trover  or  replevin,  for  taking  away  goods  or  cattle, 
or  of  action  of  account,  or  upon  the  case  or  of  debt 
grounded  upon  any  lending  or  contract,  without 
specialty,  of  debt  for  arrearages  of  rent  or  assault, 
menace,  battery,  wounding,  and  imprisonment,  or 
any  of  them,  be  or  shall  be  at  the  time  of  any  such 
cause,  or  suit,  or  action  given  or  accrued,  fallen  or 
come  beyond  the  seas ;  then  that  such  person  or 
persons  who  is  or  shall  be  entitled  to  any  such  suit 
or  action  shall  be  at  liberty  to  bring  the  said  actions 
against  such  person  or  persons  after  their  return 
from  beyond  the  seas,  so  as  they  take  the  same 
after  their  return  from  beyond  the  seas  within  such 
times  as  are  respectively  limited  for  the  bringing  of 
the  said  actions  before  by  this  act,  and  by  the  other 
act  made  in  the  21  Ja».  1."  Though,  where  one  of 
several  plaintiffs  is  abroad*  the  action  must  be  still 
brought  within  six  years  from  the  time  of  its  ac- 
cruing (Terry  v.  Jackson,  4  Term  Rep.  516).  A 
very  different  rule  obtains  where  one  of  the  several 
defendants  is  abroad ;  this  depends  on  the  provisions 
of  the  above  statute  of  the  4  &  5  Anne,  c.  16,  s.  19, 
and  the  Court  of  Queen's  Bench  in  Fannin  v.  Ander- 
son (7  Qu.  Ben.  Rep.  811)  held,  that  where  one  of 
several  defendants  was  abroad  at  the  time  of  the 
accrual  of  the  cause  of  action,  the  statute  did  not 
begin  to  run  until  after  the  return  to  this  country. 
The  Court  of  Common  Pleas  have  recognised  this 
distinction,  and  have  also  decided  that  where  a  cause 
of  action  (on  simple  contract)  accrues  against  two  or  . 
more  persons  abroad,  the  Statute  of  Limitations  (21 
James  1,  c.  16)  does  not  run  until  they  have  all 
returned  to  this  country ;  and  if  one  of  them  returns, 
and  the  others  remain  abroad  until  they  die,  the 
statute  does  not  run,  at  all  events  until  the  death  of 
the  last  Burvivor  of  those  who  remained  abroad ; 
and  quote,  even  if  the  statute  then  runs ;  for  semble 
that  such  a  case  is,  by  section  19  of  the  statute  of  4 
Anne,  c.  16*  taken  out  of  the  operation  of  the  statute 
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of  James.     Town  v.  Mead,  8  Com.  Law  Rep.  881 ; 
1  Jut.  N.  S.  855. 

WARRANTY.— Sale  of  goods— Representation— 
Parol  undertaking  to  deliver  according  to  sample. — 
An  undertaking  in  a  general  contract,  not  for  the 
sale  of  specific  flour,  but  of  a  given  quantity  of  flour, 
that  it  shall  be  of  a  certain  kind  or  quality,  is  not  a 
representation,  but  a  warranty ;  and,  if  binding,  it  is 
as  part  of  the  contract  itself;  and  if  the  contract  be 
within  the  statute  of  frauds,  and  the  note  in  writing 
only  specifies  that  the  flour  is  to  be  "  extra  super- 
fine," and  does  not  notice  an  undertaking  previously 
given  by  parol,  that  it  shall  be  equal  to  a  certain 
sample,  or  to  certain  specific  flour  already  sold,  an 
action  will  not  lie  for  delivering  flour  inferior  to  such 
sample,  if  it  be  "  extra  superfine,'1  either  on  the 
ground  of  warranty  or.  false  representation;  and 
even  assuming  that  an  action  would  lie  to  recover 
the  price,  on  the  ground  that  it  was  paid  under  a 
mistake  of  fact,  in  supposing  that  the  flour  delivered 
was  according  to  the  contract,  when  it  was  not,  such 
an  action  would  not  lie  where  the  buyer  has  retained 
and  used  or  sold  a  larger  portion  of  the  flour  than 
was  necessary  for  the  purpose  of  trial  to  ascertain 
if  it  were  according  to  the  contract.  Harnor  v. 
Groves,  8  Com.  Law  Rep.  406 ;  24  Law  Journ. 
C.  P.  58. 

COMMON  LAW  PRACTICE. 

AMENDMENT.— 15  fr  16  Vic.  c.  76,  s.  87— 
Amending  on  trial — Striking  out  name  of  defendant 
who  had  suffered  judgment  by  default. — Sec.  87  of  the 
15  &  16  Vic.  c.  76  (the  Common  Law  Procedure 
Act,  1852),  enacts  that  "it  shall  and  may  be  lawful 
for  the  court  or  a  judge,  in  the  case  of  the  joinder  of 
too  many  defendants  in  any  action  on  contract,  at 
any  time  before  the  trial  of  such  cause,  to  order  that 
the  name  or  names  of  such  one  or  more  of  such  de- 
fendants be  struck  out,  if  it  shall  appear  to  such 
court  or  judge  that  injustice  will  not  be  done  by  such 
amendment,  and  the  amendment  shall  be  made  upon 
such  terms  as  the  court  or  judge  by  whom  such 
amendment  is  made  shall  think  proper ;  and  in  case 
it  shall  appear  at  the  trial  of  any  action  on  contract 
that  there  has  been  a  misjoinder  of  defendants,  such 
misjoinder  maybe  amended  as  a  variance  at  the 
trial,  in  like  manner  as  the  misjoinder  of  plaintiffs 
has  been  hereinbefore  directed  to  be  amended,  and 
upon  such  terms  as  the  court,  or  judge,  or  other 
presiding  officer  by  whom  such  amendment  is  made 
shall  think  proper."  This  section  was  considered  in 
the  following  case  : — A.  brought  an  action  for  work 
and  labour  against  B.  and  C.  upon  their  joint  re- 
tainer. B.  allowed  judgment  to  go  by  default,  and 
the  action  went  to  trial  against  C.  At  the  trial  it 
appeared  that  the  retainer  was  by  C.  only,  whereupon 


A.  applied  to  the  judge  to  strike  out  of  the  record 
the  name  of  B.,  which  he  accordingly  did:  Held, 
that  he  was  right  in  so  doing.  Greaves  v.  Humphreys, 
25  Law  Tim.  Rep.  52. 

ARBITRATION.— Award— Finding  specifically  cm 
each  claim  [ante,  p.  878] — Several  money  demands. — 
To  a  declaration  containing  a  single  count  for  work 
and  labour,  money  paid,  board  and  lodging,  and  on 
an  account  stated,  and  defendant  pleaded  never 
indebted,  and  a  set-off,  the  cause  was  referred,  the 
cost  of  the  cause  and  of  the  reference  and  award 
or  certificate  to  abide  the  event  of  the  award  or  cer- 
tificate. The  arbitrators  certified  that  a  verdict 
should  be  entered  on  the  first  issue  for  the  plaintiff, 
and  on  the  second  issue  for  the  defendant.  He 
afterwards  stated  that  he  considered  that  the  plain- 
tiff had  made  out  no  claim  against  the  defendant, 
except  for  board  and  lodging.  The  court,  under  a 
power  to  that  effect*  remitted  the  matter  to  the  arbi- 
trator to  certify  specifically  upon  each  of  the  claims 
in  the  declaration ;  and  as  to  what  sum  (if  any)  be 
found  to  be  due  from  the  defendant  to  the  plaintiff 
in  respect  of  one  or  either  of  such  claims.  Gere  v. 
Baker,  24  Law  Journ.  Q.  B,  94. 

ARBITRATION.— Rule  to  pay  money— Motion  en 
last  day  of  term. — A  rule  nisi  to  pay  money  pur- 
suant to  an  award  may  be  moved  for  on  the  last  day 
of  term,  although  an  attachment  to  enforce  the 
award  cannot.  LebU  v.  Carrett,  Law  Journ.  2  B. 
96. 

ARBITRATION.— Duty  of  arbitrators— Usage  on 
references  between  outgoing  and  incoming  tenants- 
Agreement  of  reference  made  part  of  rule  of  court. — 
An  usage  for  arbitrators  appointed  to  determine,  at 
between  outgoing  and  incoming  tenants  of  a  farm, 
the  value  of  the  awaygoing  crop  and  the  deductions 
for  want  of  repairs  of  the  farm  buildings  and  fences, 
to  make  their  award,  on  inspection  of  the  crops  and 
premises,  without  notice  to  the  parties  and  without 
evidence,  may  be  good ;  but  no  usage  can  justify 
the  arbitrators  in  hearing  one  party  and  his  wit- 
nesses only,  in  the  absence  of  and  without  notice  to 
the  other  party.  The  original  agreement  of  reference 
may  be  looked  at  on  a  motion  to  set  aside  an  award, 
though  the  rule  nisi  be  not  drawn  up  on  reading  it, 
for  the  rule  nisi  is  drawn  up  on  reading  the  rule 
making  the  agreement  of  reference  a  rule  of  court, 
and  the  agreement  of  reference  is  in  law  part  of  the 
rule  embodying  it.  Oswald  v.  Earl  Grey,  24  Law 
Journ.  69. 

*  ATTORNEY.— Bight  to  recover  on  a  quantum 
meruit  before  termination  of  suit. — An  attorney 
retained  for  the  conduct  of  a  chancery  suit,  and 
accepting  such  retainer,  thereby  enters  into  a  specific 
contract  to  carry  on  the  proceedings,  and  cannot, 
without  due  notice,  and  before  the  suit  is  terminated. 
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rescind  that  contract,  and  sue  on  a  quantum  meruit. 
Coppinger  v.  Synnott,  3  Ir.  Com.  Law  Rep.  563. 

DECLARING.— Time  for  declaring  [ante,  p.  344] 
— Security  for  costs — Undertaking  to  appear.—- The 
Reg.  Gen.  H.  T  2  Will.  4,  r.  35,  which  provides 
that  a  plaintiff  should  be  deemed  out  of  court  unless 
he  declared  within  a  year  after  the    process  was 
returnable,  does  not  apply  to  a  case  where  the  plain- 
tiff is  tied  up  from  declaring  by  an  order  obtained  by 
the  defendant  to  Btay  the  proceedings  until  security 
is  given  for  his  costs.      Semble%  the  like  practice 
would  now  be  followed  under  the  15  &  16  Yic.  c. 
74,  s.  58,  which  has  repealed  and  re-enacted  the 
provisions  of  the  Reg.  Gen.  H.  T.,  2  Will.  4,  r.  35. 
An  undertaking  to  appear  is  to  be  taken  as  an  ap- 
pearance for  the  purpose  of  computing  the  year 
within  which  a  plaintiff  is  bound  to  declare.    When 
security  for  costs  has  been  required  and  given  in  the 
course  of  a  year  which  has  already  begun  to  run, 
the  plaintiff  will  be  out  of  court  at  the  end  of  the 
year.    In  March,  1849,  a  plaintiff,  out  of  the  juris- 
diction, having  commenced  an  action  by  writ  of 
summons,  the  defendant  gave  an  undertaking  to 
appear,  and  obtained  an  order,  for  security  for  costs. 
This  was  not  complied  with,  and  in  December,  1854, 
the  plaintiff  returned  to  England,  obtained  an  order 
to  discharge  it,  and  delivered  a  declaration.    An  ap- 
plication to  set  aside  the  declaration  being  made  in 
Hilary  Term,  1855 :  Held,  first,  that  for  the  purpose 
of  the  question,  the  Reg.  Gen.  H.  T.  2  Will.  4,  r. 
35,  must  be  considered  as  in  force  ;  secondly,  that 
the  plaintiff  was  not  out  of  court  by  operation  of  that 
rule.    Boss  v.  Green,  1  Jur.  N.  S.  285 ;  ante,  p.  344. 
DECLARATION.— Time  for  declaring— Plaintiff 
out  of  court — Security  for  costs — Undertaking  to  appear 
—Reg.  Gen.,  H.  T.,  2  Will.  4,  r.  35—15  $•  16  Vic. 
c.  76, 1.  58— Bey.  Gen.  Hil  Term  1858,  r.  1— The 
Reg,  Gen.,  H.  T.,  2  Will.  4,  r,  35,  which  provided 
that  a  plaintiff  should  be  deemed  out  of  court  unless 
he  declared  within  a  year  after  the  process  was  re- 
turnable, did  not  apply  to  a  case  where  the  plaintiff 
was  tied  up  from  declaring  by  an  order  obtained  by 
the  defendant  to  stay  the  proceedings  until  security 
was  given  for  his  costs.     Semble,  the  like  practice 
would  now  be  followed  under  the  15  &  16  Yic.  c.  76, 
s.  58,  which  has  repealed  and  re-enacted  the  pro- 
visions of  the  Reg.  Gen.  H.  Term,  2  Will.  4,  r.  35. 
An  undertaking  to  appear  is  to  be  taken  as  an  ap- 
pearance for  the  purpose  of  computing  the  year 
within  which  a  plaintiff  is  bound  to  declare.     When 
security  for  costs  has  been  required  and  given  in  the 
course  of  a  year  which  has  already  begun  to  run, 
the  plaintiff  will  be  out  of  court  at  the  end  of  the 
year.    In  March,  1849,  a  plaintiff  out  of  the  juris- 
diction, having  commenced  an  action  by  writ  of  sum- 
mons, the  defendant  gave  an  undertaking  to  appear 


and  obtained  an  order  for  security  for  costs.  This 
was  not  complied  with,  and  in  Dec.  1854,  the  plaintiff 
returned  to  England,  obtained  an  order  to  discharge 
it,  and  delivered  a  declaration.  An  application  to 
set  aside  the  declaration  being  made  in  Hilary  Term, 
1855 — Held — First,  that  for  the  purpose  of  the  ques- 
tion the  Reg.  Gen.,  H.  T.,  2  Will.  4,  r.  35,  must  be 
considered  as  in  force.  Secondly,  that  the  plaintiff 
was  not  out  of  court  by  the  operation  of  that  rule. 
Boss  v.  Green,  1  Jur.  N.  S.  285. 

ERROR.— Costs  [ante,  pp.  276, 381].— The  Court 
of  Queers  Bench  have  acted  on  the  rule  stated  ante, 
p.  381 — viz.,  that  on  a  reversal  of  a  judgment  by 
proceedings  in  error,  each  party  pays  his  own  costs. 
The  decision  was,  that  where  judgment  in  an  action 
is  reversed  on  error  coram  nobis,  the  court  will  not 
allow  its  judgment  in  error  to  be  amended  by  insert- 
ing the  words  "with  costs,11  such  costs  in  error  not 
being  costs  in  the  cause.  Marshall  v.  Jackson* 
Week.  Rep.  1854-5,  p.  370. 

EJECTMENT.  —  Common  Law  Procedure  Act, 
1852— Leave  to  appear  and  defend  [ante,  p.  881 — 
Affidavit. — Upon  an  application  under  section  127  of 
the  Common  Law  Procedure  Act,  1852  (stated  ante, 
p.  381)  to  be  allowed  to  appear  and  defend  an  eject- 
ment in  respect  of  a  part  of  the  premises  sought  to 
be  recovered,  the  court  will  not  consider  nice  ques- 
tions as  to  the  applicant's  right  of  possession.  It  is 
enough  if  &prim&  facie  case  be  shown  by  affidavit, 
stating  that  the  applicant  is  in  possession  by  himself 
or  his  tenant.  But  where  the  applicant  was  a  tenant 
by  elegit,  who  had  recovered  the  premises  in  eject- 
ment against  the  defendant,  but  had  never  been  put 
into  actual  possession,  the  court  declined  to  permit 
him  to  come  in  and  defend.  Croft  v.  Lumley,  24 
LawJourn  Q.  B.  78. 

JUDGMENT.— Enforcing  by  attachment  against 
garnishee  [ante,  pp.  160,  161]— 17  $•  18  Vic.  c.  125, 
ss.  60 — 67 — Equitable  debt  not  ascertained — Court  of 
equity  not  assisting  creditor. — We  have  before  seen 
(ante,  pp.  160,  161),  that  by  the  Common  Law  Pro- 
cedure Act,  1854,  debts  owing  by  any  persons 
(called  garnishees)  to  a  party  against  whom  judg- 
ment has  been  obtained,  may  be  attached  by  the 
execution  creditor.  Sec.  61  speaks  "of  all  debts 
owing  or  accruing  from  "  the  third  person,  who  is 
called  the  garnishee,  to  the  judgment  debtor,  and 
says  that  they  shall  be  "  attached  to  answer  the 
judgment  debt.  By  sec.  68,  "  if  the  garnishee  does 
not,  after  a  judged  order  made  to  attach  the  debt, 
forthwith  pay  into  court  the  money,  and  does  not 
dispute  his  liability,- or  does  not  appear  on  the  appli- 
cation, the  judge  may  order  execution  to  issue,"  and 
it  may  be  sued  forth  accordingly  without  any  pre- 
vious writ  or  process,  to  levy  the  amount  due  from 
such  garnishee  towards  satisfaction  of  the  judgment 
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debt.  Sec.  64  goes  on  to  provide  that  if  the  gar- 
nishee disputes  his  liability,  the  judge  may  authorise 
the  judgment  creditor  to  proceed  against  him  by  writ 
of  scire  facias,  the  proceedings  on  which  are  to  be 
the  same  as  on  a  writ  of  revivor.  On  these  provi- 
sions Y.  G.  Stuart  has  decided  that  they  must  be 
considered  to  refer  to  such  a  debt  as,  at  the  time  of 
an  order  for  attachment  being  made,  could  be  paid 
by  the  garnishee  and  in  respect  of  which  the  gar- 
nishee is  liable  to  have  execution  issued  against  him 
and  that  the  legislature  did  not  intend  to  give  and 
has  not  given  to  any  common-law-judge  the  right 
or  power  of  investigating  anything  in  the  nature  of 
an  equitable  debt,  or  a  debt  not  ascertained.  The 
Act  is  entirely  silent  as  to  equitable  remedies,  the 
provision  allowing  defences  having  nothing  to  do  with 
the  question  whether  or  not  the  act  gives  such  a 
right  to  a  judgment  creditor  as  may  be  enforced  in 
equity.  These,  observations  will  explain  the  follow- 
ing case  with  the  decision  of  V.  C.  Stuart  thereon. 
A  judgment  creditor  obtained  under  the  Common 
Law  Procedure  Act.  1854,  s.  61,  an  order  attaching 
all  debts  owing  or  accruing  from  the  garnishee  to 
the  judgment  debtor,  and  a  subsequent  order  upon 
the  garnishee  to  pay  to  the  judgment  creditor  the 
debt  due  from  him  (the  garnishee)  to  the  judgment 
debtor,  or  so  much  thereof  as  might  be  sufficient  to 
satisfy  the  judgment  debt.  Afterwards  an  order  was 
made  by  this  Court  ordering  certain  payments  to 
be  made  by  the  garnishee  to  the  judgment  debtor. 
— Held,  that  the  equitable  debt  thus  constituted,  not 
having  been  ascertained  in  amount  at  the  time  of  the 
common  law  orders  being  made,  was  not  a  debt 
within  the  meaning  of  the  Common  Law  Procedure 
Act  1854 ;  and  that  therefore,  this  court  would  not 
aid  the  judgment  creditor  by  restraining  the  gar- 
nishee from  making  the  payments  to  the  judgment 
debtor  in  pursuance  of  the  order  of  this  court. 
Clarice  Perry,  Week.  Rep.  1854-5,  p.  366. 

PLEADINGS.— Taking  attributively  — 15  £  16 
Vic.  c.  76 — Agreement  showing  neither  an  executed 
accord,  nor  an  acceptance  in  satisfaction — Distributing 
pleas.—Jtection  75  of  the  Common  Law  Procedure 
Act  of  1852,  providing  that  pleadings  may  be  con- 
strued distributively,  applies  where  issue  is  taken  on 
a  plea,  and  relates  to  proof,  not  to  pleading.  Hence, 
in  an  action  for  nondelivery  of  goods  sold,  a  plea 
that  it  was  agreed  that  other  goods  should  be  deli- 
vered, and  that  the  agreement  should  be  accepted  in 
satisfaction,  and  that  part  of  such  substituted  goods  was 
delivered  and  accepted,  and  that  the  defendants  were 
ready  and  willing  to  deliver  the  residue,  was  held 
bad  on  demurrer  (on  the  authority  of  Flockton  v. 
Hall,  14  Qu.  Ben.  380,  in  error,  16  Qu.  Ben.  1089) 
as  neither  showing  an  executed  accord,  nor  an 
acceptance*  in  satisfaction,  as  to  the   whole  cause 


of  action.  Gabriel  v.  Dresser,  8  Common  Law 
Rep.  415. 

SECURITY  FOE  COSTS.  —  Insolvent.  —The 
court  will  require  security  for  costs  to  be  given  by 
a  plaintiff  who  is  insolvent,  and  who  sues  not  for 
his  own  benefit,  but  for  that  of  the  person  to  whom 
he  has  assigned  the  debt.  Goatley  v.  Emmart,  24 
Law  Journ.  C.  P.  88. 

TRIAL. — Postponement  of  trial — Terms  imposed. — 
Where  a  defendant,  who  has  clearly  admitted  a 
liability  to  a  certain  amount  in  an  action  for  a  debt, 
obtains,  by  promise  of  payment,  some  benefit  or 
advantage  from  the  plaintiff,  or  induces  him  to  alter 
his  position,  as,  by  allowing  a  larger  credit,  or  doing 
further  work,  the  postponement  of  the  trial  at  hia 
instance,  even  on  the  ground  of  the  absence  of 
material  and  necessary  witnesses,  will  not  be  allowed 
except  on  the  terms  of  paying  such  admitted  sum 
into  court,  or  at  least  finding  security  for  its  payment. 
Gilbert  v.  Michael,  3  Com.  Law  Rep.  400. 

CRIMINAL  LAW  SESSIONS,   ETC. 

ARSON. — House,  setting  fire  to. — In  order  to  con- 
stitute the  offence  of  setting  fire  to  a  "  house"  within 
the  meaning  of  -the  statute  7  Will.  4  and  1  Vic.  c. 
89,  the  building  must  be  shown  to  be  a  dwelling- 
house.  Where  B.,  the  tenant  of  a  cottage  during 
the  continuance  of  the  demise,  left  it,  and  removed 
his  furniture  for  the  purpose  of  the  landlord  doing 
some  repairs  in  the  cottage,  and  in  that  interval  the 
cottage  was  set  fire  to :  Held,  that  it  could  not  be 
described  as  the  house  of  the  landlord,  but  semble, 
that  it  might  be  described  either  as  the  house  or 
"  dwelling-house  "  of  B.  the  tenant.  Beg.  v.  Kimbrey, 
6  Cox  Cr.  Cas.  464. 

BAIL  \_ante,  p.  882].— Admitting  to  bail—When 
prisoner  entitled  to  ex  debito  justitice — Attempted  abduc- 
tion.— Where,  from  the  facts  disclosed,  it  appears 
doubtful  whether  an  indictment  for  a  felony  can  be 
maintained,  the  prisoner  is  not,  therefore,  entitled, 
ex  debito  justitice,  to  be  admitted  to  bail,  as  in  cases 
of  misdemeanour,  no  matter  what  may  be  the  form  of 
offence  charged  in  the  committal.  The  prisoners 
had  made  an  armed  attack  upon  a  covered  car,  with 
intention  of  carrying  away  by  force  the  prosecutrix, 
who  was  seated  in  it.  In  the  course  of  the  attack, 
one  of  the  men  who  came  to  her  assistance  was 
severely  beaten  and  wounded.  The  principal  offen- 
der had  not  succeeded  in  dragging  the  prosecutrix 
from  the  car,  but  had  moved  her  from  one  part  of 
the  vehicle  to  another,  while  standing  outside  him- 
self. Assistance  having  arrived,  he  desisted  and 
fled.  •  All  the  parties  concerned  being  arrested,  were 
committed  on  a  magistrate's  warrant  for  an  assault 
with  attempt  to  abduct:  Held,  that  they  were  not 
entitled   to  bail   ex  debito  justitice,  as  a  question 
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whether  a  felony  or  misdemeanor  had  been  com- 
mitted could  only  appear  and  be  settled  on  the  trial, 
and  that  it  was  not  a  case  for  the  court  to  exercise  a 
discretion  in  their  favour.  Reg.  v.  Garden  and 
others,  6  Cox  Cr.  Cas.  484. 

CERTIORARI.— Grounds  for  motion.— Since  the 
16  Vic.  c.  80,  it  is  necessary,  in  order  to  obtain  a  cer- 
tiorari to  remove  an  indictment  into  the  Court  of . 
Queen's  Bench,  to  be  shown  by  the  party  applying 
for  the  same  that  a  fair  and  impartial  trial  of  the 
case  cannot  be  had  in  the  court  below,  or  that  some 
question  of  law  of  more  than  usual  difficulty  and 
importance  is  likely  to  arise  upon  the  trial,  or  that  a 
view  of  the  premises  in  respect  whereof  any  indict- 
ment is  preferred,  or  a  special  jury  may  be  required 
for  the  satisfactory  trial  of  the  same.  Reg  v.  The 
Inhabitants  of  the  Township  of  Gate-Fulford,  York- 
shire, 6  Cox  Cr.  Cas.  510. 

COINING.  —  Uttering  counterfeit  coin— "Re- 
sembling or  intended  to  resemble" — On  an  indictment 
under  the  2  Will.  4,  c.  84,  s.  7,  for  uttering,  &c,  a 
piece  of  false  and  counterfeit  coin,  apparently  in- 
tended to  resemble  and  pass  for  a  piece  of  the 
Queen's  good  and  legal  current  coin,  it  is  a  question 
for  the  jury  whether  the  coin  produced  supports  the 
indictment,  and  if  they  should  be  of  opinion  that  the 
coin  was  not  intended  by  the  maker  to  pass  as  a  good 
coin,  they  should  acquit.  Reg.  v.  Michael  Byrne, 
6  Cox  Cr.  Cas.  475. 

EVIDENCE. — Compelling  attendance  of  witness. — 
The  court  will  not  issue  a  bench  warrant  to  bring  up 
a  witness,  although  it  is  sworn  that  he  is  keeping 
out  of  the  way  collusively,  and  that  his  evidence  is  so 
material  to  the  prosecution  that  the  case  cannot  go 
on  without  him,  but  will  postpone  the  trial  to  allow 
the  witnesses  recognisance  to  be  estreated  on  his 
nonappearance  when  called.  Reg.  v.  Crawford  and 
Smith,  6  Cox  Cr.  Cas.  481. 

EVIDENCE^  Witness— Mode  of  swearing.— 
Witnesses  are  sworn  by  the  court  through  the 
instrumentality  of  some  of  its  officers ;  and  it  is  not 
material  whether  the  oath  be  administered  by  the 
crier  or  clerk  of  the  peace,  so  that  it  be  done  in 
open  court    Reg.  v.  Tew,  24  Law  Journ.  M.  C.  62. 

EVTOENCE.— ZfcpowYum  [ante,  p.  814]— Witness 
advanced  in  pregnancy  unfit  to  travel.— The  deposition 
of  a  witness  who  is  so  far  advanced  in  pregnancy0as 
to  make  her  unfit  to  travel  to  the  assize  town  cannot 
be  read  in  evidence  under  the  11  &  12  Vic.  c.  42,  s. 
17  [stated  ante,  p.  814],  which  makes  the  deposition 
admissible  if  it  be  proved  that  the  person  whose 
deposition  shall  have  been  taken  "  is  so  ill  as  not  to 
be  able  to  travel."    Reg  v.  Omant,  6  Cox  Cr.  Cas.  466. 

EVIDENCE.— Personation  of  voter— Production 
of  writ. — On  an  indictment  for  fraudulently  person- 
ating a  voter  at  the  election  of  a  member  of  Parlia- 


ment for  a  city  being  a  county  of  itself  the  writ  to 
the  sheriff  must  be  produced  in  order  to  prove  that 
the  election  was  duly  made.  Reg.  v.  Voile,  6  Cox 
Cr.  Cas.  470. 

EVIDENCE.— Statements  before  justices  of  peace 
•—Duties  of  justices  of  peace. — It  is  the  duty  of 
the  magistrate  to  take  down  in  writing  statements 
made  before  him  by  a  prisoner,  and  even  though 
it  should  be  shown  affirmatively  that  the  state- 
ments were  not  reduced  to  writing,  evidence  can- 
not be  given  of  what  was  said  by  the  prisoner 
on  the  occasion.  Semble,  the  admission  of  such 
evidence  might  defeat  the  intention  of  the  12  & 
18  Vic.  c.  69,  s.  18  (Irish),  and  11  &  12  Vic.  c. 
42,  8.  18  (English),  to  compel  magistrates  to 
reduce  to  writing  the  statements  of  accused  parties, 
and  hence  the  only  evidence  that  can  be  given  of 
what  was  stated  by  the  prisoner  to  the  magistrate 
is  the  deposition  directed  to  be  taken  by  the  above 
acts.    Reg.,  v.  M'Dermot,  6  Cox  Cr.  Cas.  479. 

EVIDENCE.— Statements  of  deceased— Res  gestae. 
— Statements  made  by  the  deceased  to  the  first 
person  who  comes  up  after-  he  has  been  wounded, 
are  admissible  as  part  of  the  .res  gestae.  The 
deceased  had  died  from  the  effects  of  a  wound  on 
his  head,  inflicted  by  a  stick.  A  girl  in  the 
neighbourhood  had  heard  a  cry,  and,  coming  out, 
found  the  deceased  standing  with  his  cap  in  his  hand, 
and  apparently  weak  and  injured.  The  deceased 
did  not  survive  more  than  a  few  hours :  Held,  the 
statement  made  by  the  deceased  to  the  witness  im- 
mediately on  her  coming  up,  complaining  of  the 
injury,  was  admissible  in  evidence,  being  part  of  the 
res  gestae.    Reg.  v.  Hugh  Lunny,  6  Cox  Cr.  Cas.  477. 

FALSE  PRETENCES.— Existing  fact— Bond 
fide  intent  to  perform  agreement. — Although  to  con- 
stitute the  statuteable  offence,  of  obtaining  money  by 
means  of  false  pretences,  the  pretence  must  be  false 
at  the  time,  semble,  it  need  not  necessarily  be  of  some 
alleged  existing  fact  capable  of  being  disproved  by 
positive  testimony,  but  may  depend  on  the.bond  fide 
intention  and  willingness  of  the  defendant  at  the 
time  of  entering  into  a  contract  to  perform  it,  or  to 
do  some  act  at  a  future  period.  Reg.  v.  Jones,  <5  Cox 
Cr.  Cas.  467. 

JURY  PROCESS!— Common  law  authority  of 
judge  of  gaol  delivery — Returning  jury  instanUr — 
Form  of  aUocutus. — The  Irish  Common  Law  Pro- 
cedure Act,  16  &  17  Vic.  c.  118,  s.  109  (English 
analogous  15  k  16  Vic,  c.  76,  ss.  104,  105),  which 
prescribes  the  summoning  of  jurors  to  try  civil  as 
well  as  criminal  issues,  according  to  the  precept  of 
the  judge  of  assise,  does  not  interfere  with  the 
common  law  authority  of  the  justices  of  gaol  deli- 
very, to  order  a  jury  to  be  returned  instanter,  when 
from  the  panel  having  been  quashed,  or  for  any 
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other  reason,  a  sufficient  jury  cannot  otherwise  he 
had.  Semble,  the  precept  of  the  judge  is  equally 
satisfied,  either  hy  the  sheriff's  summoning  the  same 
set  of  jurors  for  the  trial  of  both  civil  and  criminal 
issues,  or  by  summoning  one  set  of  jurors  for  the 
trial  of  civil,  and  another  for  the  trial  of  criminal 
issues.  The  allocutus  u  why  the  court  here  should 
not  proceed  to  judgment  and  executions,"  omitting 
the  words  u  against  him,"  is  sufficient.  When  look- 
ing to  the  record  of  the  previous  proceedings,  it  may 
reasonably  be  intended  that  the  prisoner  was  ad- 
dressed, and  that  the  verdict  had  been  pronounced 
in  his  case.  O'NeiUr.  The  Queen,  6  Cos  Cr.  Cas.  495. 
MASTER  AND  SERVANT.— Payment  of  wages 
— Order  of  justices— AppeaL-20  Geo.  2,  c.  19,  ss.  1, 
6—4  Geo.  4,  c.  84,  *.  5.— Section  1  of  stat.  20  Geo. 
2,  c.  19,  gives  jurisdiction  to  one  or  more  justices  of 
the  peace  to  make  an  order  ufor  payment  of  so  much 
wages  to  such  servant,  artificer,  ....  or  other 
labourer  as  to  such  justice  or  justices  shall  seem  just 
and  reasonable,  provided  that  the  sum  in  question  do 
not  exceed  £10  with  regard  to  any  servant,  nor  £6 
with  regard  to  any  artificer  .  .  or  labourer,"  and  in 
case  of  refusal,  to  levy  the  same  by  distress  warrant. 
Section  5  of  stat  4  Geo.  4,  c.  84,  concludes  with  the 
enactment  that  "  every  order  or  determination  of 
such  justice  or  justices  made  under  this  act  shall  be 
final  and  conclusive,  anything  in  either  of  the  said 
acts  (2  Geo.  2,  c.  19,  and  81  Geo.  2,  c.  11)  contained 
to  the  contrary  in  anywise  notwithstanding."  Sec. 
5  of  stat.  4  Geo.  4,  c.  34,  enacts  "that  every  justice 
or  justices  of  tie  peace  before  whom  any  complaint 
shall  be  made  in  pursuance  of  the  said  before  recited 
acts  (20  Geo.  2,  c.  19,  and  81  Geo.  2,  c.  11)  shall 
and  may  order  the  amount  of  the  wages  that  shall 
appear  due  to  any  servants  in  husbandry,  artificers, 
labourers,  or  other  person  named  in  the  said  acts, 
or  either  of  them,  to  be  paid  to  the  person  entitled 
thereto,  within  such  period  as  the  said  justice  or 
justices  shall  think  proper ;  and  in  case  of  refusal 
or  non-payment  thereof,  shall  and  may  levy  the 
same  by  distress  and  sale,  in  manner  directed  by 
the  said  first-mentioned  act,"  and  then  declares 
that  every  order  or  determination  "  made  under  this 
act"  shall  be  final  and  conclusive.  It  has  been 
determined  by  the  Court  of  Queen's  Bench  that 
there  is  no  appeal  to  the  quarter  sessions  against  an 
order  for  payment  of  wages  made  by  a  justice  or 
justices  under  stat.  4  Geo.  4,  c.  84,  s.  5,  upon  a 
complaint  made  in  pursuance  of  stat.  20  Geo.  2,  c.  19, 
s.  1,  although  the  order  may  have  been  made  with- 
out jurisdiction ;  sec.  5  of  stat.  20  Geo.  2,  c.  19, 
being  repealed  by  sec.  5  of  stat  4  Geo.  4,  c.  84. 
Semble,  by  Erie,  J.,  an  order  for  payment  of  wages 
may  be  made  under  sec.  6  of  stat.  4  Geo.  4,  c.  84, 
where,  by  the  contract  of  service,  the  wages  are  to 


be  paid  partly  in  money  and  partly  in  goods.    Reg. 
v.  BedweU,  1  Jur.  N.  S.  806 

ROAD. — Obstruction  —  Public  user — Acquiescence 
of  owner  of  fee. — A  road  had  been  publicly  used 
from  1829  to  1885,  when  part  of  it  was  enclosed  by 
the  defendants.  In  1829  the  reversion  of  the  fee 
was  assigned  to  L.  by  a  trustee,  as  was  supposed,  of 
the  part  of  the  road  inclosed.  It  was  alleged,  how- 
ever, that  at  the  time  an  infant  was  owner  in  fee. 
A  witness  was  called,  in  whose  family  the  fee  was 
original,  and  he  said  that  all  their  property  in  the 
place  in  question  was  sold  between  1827  and  1829. 
Afterwards,  in  1854,  the  defendant  Petrie  said  he 
had  made  himself  absolute  owner  of  the  part  in 
question,  but  gave  no  evidence  of  his  title :  Held, 
upon  these  facts,  the  judge  was  right  in  leaving  it 
to  the  jury  to  find  whether  there  had  been  a 
dedication  of  the  way  to  the  public  in  1829  by  the 
owner  in  fee,  whoever  he  might  be.  Beg.  v.  Petrie 
and  other*,  6  Cox.  Cr.  Cas,  512. 

DANKBUFTCT  AND  INSOLVENCY. 

ACT  OF  BANKRUPTCY.— Fradulent  transfer 
— Sale  of  goods.— In  August,  1858,  and  for  some 
months  following,  a  retail  draper,  who  afterwards 
became  bankrupt,  bought  large  quantites  of  goods 
on  credit,  and  in  November,  and  for  some  months 
subsequently,  sold  them  from  time  to  time  to  the 
defendant,  who  was  a  job  dealer,  at  prices  consider- 
ably below  their  real  value:  Held,  that  in  the 
absence  of  proof  of  the  bankrupt's  intention  to 
decamp  with  the  money,  or  otherwise  defraud  his 
creditors,  and  of  the  buyer's  knowledge  of  such 
intention,  such  sales  were  not  of  themselves  acts  of 
bankruptcy  as  amounting  to  a  "  fraudulent  transfer  " 
within  the  Bankrupt  Act.  Lee  v.  Hart,  24  Law 
Journ.  Exch.  71. 

ARRANGING  DEBTOR  [ante,  p.  383]— Bank- 
rupt acts,  sees.  224,  225 — Deed  of  arrangement — Cer- 
tificate  of  commissioner  as  to  its  due  execution. — The 
court  of  appeal  in  equity  have  given  their  authority 
in  favour  of  the  decisions  of  the  common  law  courts, 
that  a  deed  of  arrangement  between  a  trader  and  his 
creditors,  to  be  brought  within  the  224th  section  of 
the  Bankrupt  Act,  must  absolutely  and  unequivocally 
give  up  all  the  property  of  the  trader  for  payment  of 
his  debts  (see*  Drew  v.  Collins,  6  Exch.  Rep.  67; 
Tetley  v.  Taylor,  1  Ellis  and  Bl.  521 ;  Fisher  y. 
Bell,  12  Com.  Ben.  Rep.  368).  The  giving  of  a  cer- 
tificate by  the  Court  of  Bankruptcy  that  a  deed  of 
arrangement  has  been  duly  signed  by  six-sevenths 
of  the  creditors,  is  a  judicial  act,  in  the  performance 
of  which  the  court  is  bound  to  see  whether  the  deed 
is  of  the  nature  contemplated  by  the  statute.  Be 
Wilkes,  exparte  Wilkes,  25  Law  Tim.  Rep.  49* 

ARRANGING  DEBTOR  [ante*  p.  383].— Deed 
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of  arrangememt — Certificate  of  commissioner. — The 
granting  a  certificate  by  the  commissioner  under  aec. 
225  of  the  Bankruptcy  Law  Consolidation  Act  is  a 
judicial  act,  and  if  not  bound,  he  is,  at  all  events 
at  liberty  to  look  at  the  nature  of  the  deed,  and  to 
refuse  his  certificate  if  it  be  not  of  the  nature  con- 
templated by  the  act,  though  it  has  been  executed 
by  the  requisite  number  of -creditors.  Per  the  Lord 
Justice  Turner,  a  deed  of  arrangement  is  not  such 
as  is  required  by  the  act,  unless  the  whole  property 
of  the  debtor  is  unequivocally  given  up  for  the 
payment  of  his  debts  in  all  events,  and  not  merely 
upon  a  contingency.  Re  Wilkes  ex  parte  Wilkes,  2 
Bank.  &  Insolv.  Rep.  47. 

ARREST. — Arrest  of  insolvent  pending  a  former 
petition  and  vesting  order. — New  order  for  hearing: — 
The  judge  of  a  county  court  discharged  the  order  for 
hearing,  and  adjourned  a  case  to  Dublin,  having  no 
jurisdiction  to  do  so,  and  the  insolvent  thereby  es- 
caped, or  was  permitted  to  go  at  large ;  he  was  sub- 
sequently sued  and  arrested  by  a  creditor,  and  sent 
to  the  same  county  prison.  The  Insolvent  Court 
would  not  dismiss  the  petition,  lest  creditors  who 
had  obtained  judgments  since  the  vesting  order 
should  gain  priority,  but  it  granted  a  new  order  for 
hearing.    Be  Anthony,  25  Law  Tim.  Rep.  24. 

ASSIGNEE.-— No  creditors'  assignee— Official  as- 
signee  distributing  bankrupt's  estate. — Where  there  is 
no  creditors'  assignee  to  undertake  the  distribution 
of  a  bankrupt's  estate,  the  official  assignee  can  under- 
take that  duty  without  a  special  order  of  the  court. 
To  save  such  application,  if  necessary,  the  Lord 
Chancellor  made  a  general  order  to  that  effect. 
Re  Ludlam,  25  Law  Tim.  Rep.  19. 

CERTIFICATE.— Accommodation  bills— Condition 
— Leaving  after — Acquired  property  liable  to  creditors 
The  mere  fact  of  negotiating  an  accommodation  bill 
does  not  amount  to  a  representation  that  it  is 
accepted  for  value.  That  a  bankrupt  has  dealt  in 
accommodation  bills  is  a  circumstance  calling  for  a 
full  and  satisfactory  explanation ;  but  it  is  not  neces- 
sarily a  circumstance  to  affect  him  on  the  question 
of  his  certificate.  Every  transaction  of  this  nature 
is  to  be  judged  of  by  its  circumstances,  the  main 
question  being  how  far  the  bankrupt  had  reason  to 
conclude  that  he  could  discharge  his  liability  under 
the  bills  as  they  became  due.  The  court  does  not, 
in  general,  favour  the  granting  of  a  certificate  with 
a  condition  which  leaves  the  bankrupt's  after-acquired 
property  liable  to  creditors  to  whom  he  was  indebted 
before  his  bankruptcy.  Ex  parte  Hammond  re  Ham- 
mond,  2  Bank.  Insolv.  Rep.  42. 

PETITIONING  CREDITOR.— Judgment  creditor 
—Discharge  of  debtor  by  Insolvent  Court— Petition — 
Adjudication. — A  judgment  creditor  who  has  taken 
his  debtor  in  execution  is  not  thereby  precluded 


from  filing  a  petition  for  adjudication  founded  on  the 
judgment,  after  the  debtor's  discharge  under  the 
Insolvent  Act,  sucji  discharge  not  being  with  the 
consent  of  the  creditors.  Re  Watson  ex  parte  Hum- 
phreys, 2  Bank.  &  Insolv.  Rep.  51. 

MOOT     POINTS. 


No.  92. — Dower — Two  Doweresses. 
A.,  being  possessed  of  copyhold  property,  died  in- 
testate, leaving  his  wife  him  surviving,  and  also  a 
son,  his  heir-at-law.    A.'s  widow  is  still  living.    The 
son  has  just  died  intestate,  leaving  a  widow.    Will 
she  be  entitled  to  one-third  of  the  whole  property  ? 
O.  P.  Q.  (Cheltenham). 
No.  98. — Affidavit — Description  of  Deponent. 
In  an  ordinary  affidavit  is  the  description  of  the 
deponent  at  the  commencement  (preceding  the  words 
"  maketh  oath  and  saith  ")  a  part  of  what  he  swears, 
or  is  it  mere  description?  (Reg.  v.  Chapman,  18 
L.  J.,  N.  S.,  M.  C.  152.     W.  England  Barker. 
No.  94. — Demise  of  Incorjwreal  Hereditaments. 
A.  demised  to  B.  for  99  years  a  right  of  common 
appurtenant  and  common  of  turbary  out  of  certain 
of  his  lands.    Is  not  this  demise  invalid  ? 

A.  H.  Morton  (Louth). 
No.  95.— Devise. 
J.  S.  by  his  will  gave  and  devised  all  his  real  and 
personal  property  to  L.  and  C,  his.trustees  upon 
trust,  to  convert  into  money  all  his  personal  estate 
not  consisting  thereof,  and  to  sell  all  his  real  estate 
and  then  to  pay  certain  legacies,  and  to  pay  the 
residue  thereof  as  he  should  appoint  by  a  codicil 
intended  to  be  made  to  his  will.  Soon  after,  the 
testator  was  killed,  and  before  he  had  made  any 
codicil.  He  has  no  heir-at-law  nor  any  next  of  kini 
To  whom,  then,  does  this  property  belong? 

A.  H.  Morton  (Louth). 
No.  96. — Partnersliip—Loss. 
An  innkeeper  requested  M.  to  give  him  certain 
monies  to  aid  him  in  carrying  on  his  business,  which 
he  agreed  to  do,  upon  having  one-third  of  the 
profits,  and  upon  his  remaining  dormant.  Is  M. 
liable  to  any  share  of  the  payment  for  the  loss  of 
goods  lost  through  the  innkeeper's  negligence,  and 
would  the  agreement  for  the  sharing  of  profits 
constitute  a  partnership  interest. 

A.  II.  Morton  (Louth). 

No.  97. — Administrator — Lessee — Heir. 
A  person  dies  intestate  during  the  infancy  of  his 
heir-at-law.  The  administrator  leases  certain  of  the 
lands  for  twenty- one  years.  The  lessee  upon  the 
heir's  majority  pays  him  the  half  year's  rent  due 
before  his  coming  of  age,  which  the  heir  accepts. 
Will  such  an  acceptance  confirm  the  tenancy  of  the 
lessee?  A.  H.  Morton  (Louth). 
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No.  98.— Husband  and  wife— Mortgage  of  wife's  lands 
with  power  of  sale. 
A.,  by  his  will,  devised  certain  property  to  B.,  bis 
wife,  for  life,  remainder  to  his  daughter,  C,  her 
heirs  and  assigns  for  ever.  A.  died,  and  B.,  C,  and 
D.  executed  a  mortgage  to  E.  E.  sold  under  his 
power  of  sale,  previously  to  which  B.  and  C.  died, 
the  latter,  however,  leaving  children  by  her  husband, 
D.  There  was  a  surplus  from  the  sale,  and  D. 
applied  to  the  mortgagee  for  Ht  but  he  (the  mort- 
gagee) was  advised  to  place  it  in  the  savings1  bank 
for  the  benefit  of  the  daughter's  eldest  son,  and  to 
pay  it  to  him  on  his  attaining  twenty-one  years  of 
age.  Was  the  mortgagee  advised  rightly,  and,  if  so, 
why  has  not  D.  any  claim  to  the  surplus? 

O.  P.  Q.  (Cheltenham^. 

ANSWERS   TO   MOOT   POINTS. 


No.  85.— Validity  of  WW,,  (re.  frc.  {ante,  p.  886). 
Without  satisfactory  evidence  can  be  shewn  of  the 
solemnities  of  the  will  having  been  performed,  it  is 
certainly  invalid.     The   attestation   clause   is   in- 
sufficient,, and  it  does  not  appear  that  three  out  of 
the  five  requisites  to  be  fulfilled  by  the  9th  sec.  of 
the  Wills*  Act,  and  necessary  to  the  validity  thereof, 
have  been  performed.    It  does  not  state,  1st :  That 
the  attorney  executed  the  will  in  the  presence  and 
by  the  direction  of  the  testator ;  2nd :  That  it  was 
executed  by  the  witnesses,  in  the  presence  of  the 
attorney  or  testator ;  and  3rd :  That  the  witnesses 
were  present  together  and  at  the  same  time.    But 
supposing  the  will  to  have  been  valid,  the  portion 
of  the  deceased  daughter  would  have  been  divided 
among  the  surviving  brothers  and  the  children  of 
the  deceased  brother,  so  that  the  two  surviving 
children  of  the  testator  would  be  entitled  to  two 
thirds,  and  the  children  of  the  deceased  son,  claiming 
per  stirpes,  would  be  entitled  to  the  remaining  third. 
And  if  all  the  recipients  are  of  full  age,  they  may 
discharge  the  trustees  from  all  liability  by  a  deed  of 
release.     But    if  any  difficulty  should   arise   in 
executing  the  trust,  the  trustees  can  pay  the  money 
into  chancery  and  get  relief  from  the  burden  of  the 
trusts  under  the  Trustee  Relief  Act,  when  the  court 
wi)l  direct  how  and  when  the  monies  are  to  be 
paid.  A.  H.  Morton  (Louth). 

No.  86.— TUhes  and  TUhe  Rent  Charge 
(ante,  p  886). 
If  both  parties  agree  by  a  memorandum  signed  by 
them  or  their  attornies  the  county  court,  has  power 
to  try  any  actions  (not  exceeding  the  sum  of  £50) 
in  which  the  tithe  to  land,  or  any  tithe,  toll,  &c., 
shall  be  in  question  (sec.  13  k  14  Vie.  Cap.  61, 
aec  17)  S.  H.  (Harborough). 


No.  86.— TUhes  and  TUhe  Bent  Charge  (ante,  p.  886). 

I  have  looked  through  many  books  and  can  find 
nothing  relevant  to  this  point,  but  I  have  had  the 
opinion  of  the  clerk  of  a  county  court,  whose  word 
is  worthy  of  some  weight,  and  he  thinks  no  tithes 
or  tithe  rent  charge  could  be  recovered ;  and  further, 
Lord  Brougham  introduced  a  bill  for  the  purpose  of 
recovering  tithes  in  a  county  court  some  three  or 
four  years  ago,  when  it  was  expected  the  act  would 
have  passed  in  a  year  or  two,  but  it  fell  through ; 
therefore,  I  am  of  opinion  tithes  cannot  be  recovered 
in  a  county  court, — if  they  can,  why  should  Lord 
Brougham  have  introduced  this  bill?-  They  most 
still  be  recovered  by  distress. 

A.  H.  Morton  (Louth). 

No.  87.— County  Court— High  BaxUff  Possession  Feu 
(ante,  p.  886). 

The  table  of  fees  created  by  9  &  10  Vic  t.  96,  was 
repealed  by  an  order  of  the  Secretary  of  State  and 
two  of  the  Lords  of  the  Treasury,  dated  15th  Novem- 
ber, 1850,  but  It  has  not  altered  in  any  manner  the 
fees  in  this  case.  I  certainly  think  that  the  words 
"and  all  other  expenses  whatsoever,"  would  preclude 
the  bailiff  making  claim  to  any  other  remuneration 
whatever.  A.  H.  Morton  (Louth). 

No.  88.— Custody  of  Deeds— Tenant  for  life  (otic, 
p.  886). 

Where  a  tenant  for  life  has  only  an  equitable 
interest,  as  where  the  estate  is  given  to  trustees  upon 
trust  to  a  person  as  tenant  for  life  and  the  legal 
estate  resides  in  the  trustees,  he  has  no  right  to  the 
custody  of  the  deeds  (Denton  v.  Denton,  7  Bear. 
388)  but  the  tenant  has  a  right  to  the  custody  of  the 
deeds  against  a  remainderman,  for  wherever  a  person 
has  a  right  to  an  estate,  he  has  a  right  to  the  posses- 
sion of  the  deeds,  and  a  tenant  for  life  is  within  this 
rule  (1  Seh.  &  Lefr.  223 ;  Smith  v.  Chichester,  2 
Dm.  &  Warr.  820).  And  equity '  will,  where 
necessary  for  ihe  interest  of  the  parties,  compel  the 
tenant  for  life  to  deposit  the  deeds  in  court ;  but 
they  will  also  generally  give  him  leave  to  take  them 
out  when  the  purposes  for  which  they  have  been 
deposited  are  satisfied.     A.  H.  Morton  (Louth). 

No.  98. — Tenant  from  year  to  year— Repairs. 

During  the  recent  storm  a  great  quantity  of  Snow 
settled  upon  the  roof  of  a  tenant  from  year  to  year. 
Upon  the  melting  of  the  snow,  a  great  quantity  of 
water  ran  through  the  roof  and  destroyed  several 
ceilings  and  the  paper  of  several  rooms.  Can  the 
landlord  compel  the  tenant  to  repair  the  damage, 
or  is  it  the  part  of  the  landlord  to  do  so, — if  to,  by 
what  process  can  the  tenant  compel  him  to  reinstate 
paper,  &c.  ?  A.  H.  Morton  (Louth). 
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ADMINISTRATIVE   REFORM. 


.  All  concnr  in  the  principle  of  right  men  for  right 
-places;  but  this  general  admission  does  not  solve 
the  problem  how  to  secure  the  selection  of  the  best 
qualified.  Honest  views  are  not  sufficient  to  discern 
capacities  in  others,  and  it  was  rightly  observed  of  a 
man  in  high  office,  mil  of  abilities  and  devoted  to 
business,  but  who  could  not  make  a  choice  without 
a.  blunder,  that  for  a  man  of  sense  he  had  a  wonderful 
affinity  for  fools.  This  great  subject  was  handled' 
in  the  Upper  House  by  Lord  EUenborough,  whose 
motion  met,  nevertheless,  with  a  signal  failure.  He 
was  supported  by  Lord  Derby,  who  was  not  so 
anxious  to  make  a  party  hit,  and  kept  himself 
more  in  the  line  of  argument  which  the  terms  of  the 
motion  seemed  to  'promise.  The  following  passage 
of  Lord  Derby's  speech  is  worth  the  perusal  of  our 
readers: — "Complaint  is  made  of  routine,  and  it  is 
said  that  until. routine  is  got  rid  of,  there  will  be  no 
safety  and  no  hope  for  the  country.  Now,  perhaps 
I  may  be  permitted,  though  it  does  not  bear  im- 
mediately on  this  motion,  to  say  a  few  words  upon 
what  I  deem  to  be  the  real  state  of  the  case,  and 
how  far  I  do  not  concur  with  the  gentlemen  who 
have  raised  these  cries.  In  regard  to  routine,  if 
that  be  applied  to  the  duties  of  the  subordinate  de- 
partments of  the  state,  and  to  those  various  offices 
which  having  no  parliamentary  influence,  carry  on 
their  business  most  usefully,  and  among  which  the 
vast  majority  of  those  employed  labour  with  an  assi- 
duity very  ill  repaid  by  the  amount  of  pecuniary  ad- 
vantage which  they  derive,  which  have  none  of  the 
advantages  of  publicity,  of  credit,  and  of  popularity 
to  support  themselves  under  their  labours.  I  say,  if 
you  charge  against  these  departments  routine  as  an 
unnecessary  and  an  evil  ingredient  in  their  compo- 
sition, a  manufacturer  'may  just  as  well  complain  of 
the  routine  of  his  wheels,  because  they  always  turn 
precisely  in  the  same  place,  and  always  work  pre- 
cisely in  .the  same  manner.  To  all  these  departments 
routine  is  the  very  essence  and  soul.  Without  it, 
the  machinery  of  the  country  would  be  in  a  confusion 
in  the  course  of  an  hour.  I  will  not  say  that  per- 
haps too  much  attention  has  not  been  paid  to  the 
claims  of  mere  seniority  that  in  all  cases  promotion 
may  not  have  been  given  with  too  little  regard  to  the 
superior  claim  of  superior  excellence,  and  that  es- 
pecially in  the  higher  departments,  there  are  not 
left  men,  who,  in  an  advanced  period  of  life  and  after 
their  long  service  hardly  possess  sufficient  energy 
for  a  time  of  pressure  like  this.  I  do  not  doubt  that 
many  of  the  departments  are  chargeable  with  this 
fault  but  to  say  that  with  regard  to  these  depart- 
ments, routine  is  to  be  imputed  to  them  as  a  fault  is 
quite  out  of  the  question.    Routine  is  as  essential  to 


their  existence  and  well-working — you  must  have  in 
those  offices  a  routine  the  most  complete,  the  most 
perfect.  But  then  you  ought  to  have  over  all  these 
departments  a  master  or  a  ruling  mind  to  use  this 
machinery,  to  apply  it  as  it  ought  to  be  applied  to  its 
various  purposes,  to  promote  the  co-operation  of  its 
several  parts,  .and  not  suffer  those  parts  to  be  mutu- 
ally obstructive,  instead  of  working  steadily  and  har- 
moniously together.1' 


The  Bills  of  Exchange  Bill. — The  Select 
Committee  of  the  House  of  Commons  on  the  Bills  of 
Exchange  Bill  and  the  Bills  of  Exchange  and  Pro- 
missory Notes  Bill  have  just  reported  the  minutes  of 
evidence  taken  before  them  '  The  witnesses  include 
Mr.  J.  Gilman,  the  Lord-Advocate  of  Scotland,  Mr. 
Park  Nelson,  and  Mr.  W.  H.  Walton.  The  com- 
mittee report  that  they  have  carefully  considered 
the  two  bills  committed  to  them,  and  have  deter- 
mined to'  proceed  with  the  Bills  of  Exchange,  and 
Promissory  Notes  Bill,  the  provisions  of  which  they 
have  carefully  considered.  The  committee  were  of 
opinion  that  it  was  unadvisablc  to  introduce  a  new 
system  of  procedure  if  the  forms  of  the  English  law 
could  be  made  available  for  the  object  in  view ;  and, 
on  hearing  the  evidence,  it  appeared  to  them  that 
summary  procedure  might  easily  be  introduced  into 
the  English  law,  and  that  the  costs  under  the  Scotch 
system  would  not,  on  the  whole,  be  less  than  those 
incurred  under  English  practice.  Several  divisions 
took  place  in  the  committee.  Sir  Erskine  Perry  was 
voted  into  the  chair  by  a  majority  of  one  over  Mr. 
Walpole ;  and  in  the  discussion  of  the  details  of  the 
bill  three  divisions  occurred,  independently  of  one 
on  the  proposition,  "  That  every  protest  of  a  notary 
public  of  a  bill  of  exchange  or  promissory  note  should 
be  received  in  all  proceedings  under  the  act  as  evi- 
dence of  the  facts  therein  set  forth,  in  like  manner 
as  the  protest  of  foreign  bills  of  exchange  is  now  re- 
ceived as  evidence  of  such  facts,"  which  was  ne- 
gatived by  a  majority  of  5  to  3 

PuBLip  Prosecutor's  Bill. — Mr.  J.  Phillimorc 
moved  the  second  reading  of  the  bill,  after  dwelling 
on  the  scandals  and  evils  of  the  present  system,  and 
the  chances  of  escape  which  it  afforded  to  criminals, 
said,  all  he  asked  was  that  the  House  would  assent 
to  the  general  principle  of  the  Bill.  Lord  Palmerston 
said  that  the  subject  was  of  very  deep  importance  but 
on  account  of  the  diversity  of  opinion  wliich  prevailed 
about  it,  the  Attorney-General  intended  to  propose 
that  a  select  committe  should  be  appointed  to  inquire, 
not  into  the  bill,  but  into  the  whole  subject,  wliich  was 
well  worthy  of  the  serious  and  deliberative  consider- 
ation of  Parliament.  The  subject  was  ordered  to  be 
referred  to  a  select  committee. 


426 


THE  LAW  CHRONICLE. 


MARRIAGES'  (SCOTLAND)  BILL. 


Its  object  was  to  correct  the  evils  wkich  had 
arisen  by  the  marriages  of  minors,  and  also  to  the 
class  of  hasty  marriages  of  which  no  record  was 
kept,  the  consequence  of  which  was,  wives  were 
frequently  deserted,  and  many  men  married  several 
wives.  Mr.  Headlam,  the  mover  of  the  bill,  said, 
that  these  evils  were  generally  confined  to  English 
parties  who*  crossed  the  borders  for  the  purpose  of 
being  so  married,  but  the  people  of  Scotland  were 
restrained  by  religious  and  moral  feelings  from 
contracting  such  marriages.  This  bill  would  simply 
revive  certain  principles  of  the  Scottish  law  which 
had  become  obsolete  and  could  not  be  enforced* 
The  Scotch  law  recognised  four  modes  of  contracting 
marriages — 1,  by  public  marriages  in  the  church ; 
2,  by  exchange  of  consent  before  witnesses ;  3,  by  a 
promise  declared  in  court;  4,  by  cohabitation  as 
man  and  wife.  He  only  proposed  to  deal  with  the 
second  class ;  the  existing  clandestine  marriages  act 
in  Scotland  imposed  penalties  on  the  parties  celebra- 
ting those  marriages,  but  they  were  obsolete  and  such 
as  could  not  now  be  enforced.  The  bill  provided  that 
any  person  celebrating  a  clandestine  marriage  should 
be  subject  to  £10  fine  or  three  months1  imprison- 
ment and  on  the  second  offence  to  £50  or  six  months1 
imprisonment.  It  is  to  be  regretted  that  this  bill 
which  came  before  the  House  for  the  second  reading 
waslost. 


CHURCH-RATE  ABOLITION  BILL. 


The  second  reading  of  this  most  important  bill 
was  carried  in  the  House  of  Commons  by  a  majority 
of  217  to  189,  and  the  announcement  of  the  numbers 
was  hailed  with  loud  cheers.  There  was,  indeed,  no 
alternative  but  the  legislative  abolition  of  church- 
rates,  because  the  majority  was  against  them,  and  the 
time  has  at  last  come  for  testing  what  the  voluntary 
principle  may  do  for  the  church.  The  mover  of  the 
bill,  in  moving  and  defending  its  provisions,  said 
that  by  the  present  law  the  poor  of  a  parish  had  no 
right  to  more  than  a  mere  entrance  inside  the  church. 
He  proposed  to  set  apart  one-third  of  all  the  pews 
as  free  for  the  poor ;  the  great  object  of  the  bill  was 
two-fold — 1,  to  abolish  all  compulsory  payments  for 
the  support  of  the  church ;  and,  2,  to  remove  all 
difficulty  out  of  the  way  of  those  who  wished  to 
subscribe  voluntarily  for  that  purpose.  The  evils  of 
the  present  system  of  church-rates  were  admitted  on 
all  sides ;  the  substitutes  proposed  for  them  at  all 
times  had  all  been  unsatisfactory.  He  believed  that 
the  best  substitute  would  be  found  in  the  voluntary 
liberality  of  the  people,  and  he  quoted  several  in- 
stances of  the  exceeding  abundance  of  that  liberality 


as  it  had  been  exhibited  of  late  years,  and  exhorted 
the  House  to  adopt  this  opportunity  of  allaying  the 
popular  irritation  on  the  subject  of  church-rates. 


County  Courts. — How  Distance  of  Twenty  ikftZer 
to  be  reckoned.— The  Court  of  Queen's  Bench  has 
given,  in  the  case  of  Lake  v.  Butler  (M.  S.  22 
May,  1855),  a  decision  as  to  the  mode  in  which  the 
twenty  miles  mentioned  in  the  9  &  10  Vic  c.  95,  is 
to  be  reckoned,  adopting  that  by  a  straight  line  on  the 
horizontal  plane  from  point  to  point  The  question 
raised  in  the  above  case  was  as  to  the  construction 
to  be  put  on  the  128th  section  of  the  County  Courts 
Act  (the  9th  and  10th  Victoria  c.  95),  which  enacted 
that  all  actions  and  proceedings  which  before  the 
passing  of  the  act  might  have  been  brought  in  any 
of  the  superior  courts,  u  where  the  plaintiff  dwells 
more  than  20  miles  from  the  defendant,11  &c,  might 
be  brought  and  determined  in  any  such  court  at  the 
election  of  the  party  suing  or  proceeding  as  if  the 
act  had  not  passed.  The  question  was  as  to  how  the 
20  miles  were  to  be  measured— whether  in  a  straight 
line,  as  the  crow  is  said  to  fly,  or  by  nearest  road. — 
Mr.  Haynes  contended  in  favour  of  the  straight  line. 
—Mr.  Watson,  Q.  C,  argued  that  the  distance  ought 
to  be  measured  by  the  nearest  highway. — Lord 
Campbell  said  he  was  of  opinion  that  the  distance 
ought  to  be  measured  by  a  straight  line  on  the  hori- 
zontal plane  from  point  to  point  The  words  of  the 
128th  section  were  quite  general—"  where  the  plain- 
tiff dwells  more  than  20  miles  from  the  defendant," 
without  specifying  how  the  distance  was  to  be  ascer- 
tained. The  Court  had  to  consider  what  was  the 
meaning  of  the  Legislature  in  using  those  words. 
His  (Lord  Campbell's)  opinion,  was  that  that  mode 
should  be  adopted  which  was  most  certain  and  most 
-convenient.  Great  inconvenience  and  uncertainty 
would  arise  if  the  distance  were  to  be  measured  in 
any  other  way  than  by  a  straight  line,  for  it  would 
then  be  a  question  whether  it  should  by  the  carriage 
road,  or  by  a  bridle  road,  or  foot  road,  or  by  water ; 
but  if  the  distance  were  measured' by  a  straight  line 
oh  the  horizontal  plane  no  uncertainty  would  arise. 
The  authorities  cited  in  favour  of  the  road  measure- 
ment, being  on  the  construction  of  the  five-mile  act, 
could  not  assist  the  Court.  On  the  other  side,  there 
was  an  express  decision,  on  an  act  were  the  words 
were  similar,  in  favour  of  the  measurement  by  a 
straight  line  upon  the  horizontal  plane  from  point  to 
point.  By  that  decision  he  (Lord  Campbell)  would 
abide. — The  other  judges  were  of  the  same  opinion. 
—Judgment  accordingly. 

Chancery  Bill.— A  clause  has  been  introduced 
into  the  Chancery  Bill  prohibiting  the  commission- 
ers for  taking  affidavits  in  London  from  doing  so,  ex* 
cept  at  their  usual  place  of  business. 
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STATUTES  OF  18  &  19  VICTORIA. 


REGISTRATION    OP    JUDGMENTS,  DECREES,    ORDERS, 
ANNUITIES,  ETC.— ^PROTECTION  OF  PURCHASERS. 

Cap.  XV.— This  is  the  act  before  (ante,  p.  818) 
referred  to  as  having  been  brought  in  by  Lord  St. 
Leonards,  and  as  having  two  objects— viz.,  to  amend 
the  law  as  to  registered  judgments,  decrees,  orders, 
and  lite*  pendente*,  and  to  institute  a  registry  for 
annuities  and  rent-charges,  which  latter,  though 
formerly  required  to  be  enrolled,  had  by  a  recent 
act  been  freed  from  that  obligation. 

The  act  is  of  such  practical  importance  as  to 
demand  the  attention  alike  of  the  practitioner  and 
of  the  student,  and  we  therefore  give  it  verbatim, 
except  the  preamble,'  which  merely  recites  the  1  &  2 
Vic.  c.  110  (for  abolishing  arrests,  &c.J,  the  2  &  3 
Vic.  c.  11,  and  the  8  &  4  Vic.  c.  82  (for  the  better 
protection  of  purchasers  against  judgments,  &c),  and 
the  13  &  14  Vic.  c.  43  (for  amending  the  practice 
and  proceedings  of  the  Court  of  Chancery  of  the 
county  palatine  of  Lancaster),  and  sees.  1,  2,  and  3, 
by  which  (a.  1)  judgments  of  the  common  law  pala- 
tinate courts  of  Lancaster  and  Durham  obtained 
before  the  1  &  2  Vict.  c.  110  (1837),  came  into  force, 
and  not  registered  in  the  said  courts,  are  not  to  affect 
lands,  &c,  in  the  said  counties,  as  to  purchasers, 
mortgagees,  or  creditors,  unless  registered  in  the 
court  on  or  before  Nov.  1,  1855.  The  fee  for  the 
entry  is  2s.  6d.  Re-registry  is  required,  as  provided 
by  sec.  9  of  the  act,  the  same  acts  and  things  as 
required  in  the  case  of  the  registry  in  the  Court  of 
Common  Pleas  at  Westminster  being  necessary. 
By  sec.  2,  the  provisions  of  the  1  &  2  Vic.  c.  110,  ss. 
18,  19,  20,  as  to  rules,  decrees,  and  orders,  are 
extended  to  the  common  law  palatinate  courts  and  to 
the  equity  court  of 'Durham.  By  sec.  3,  the  provi- 
sions of  (he  2  &  3  Vic.  c.  11,  ss.  3,  4,  I,  and  7,  and 
the  8  &  4  Vic.  c.  82,  s.  2,  as  to  particulars  to  be 
inserted  in  the  register,  re -registration  and  protec- 
tion of  purchasers,  &c,  are  extended  to  the  common 
law  and  equity  courts  of  the  county  palatine.  After 
these  provisions  of  comparatively  local  interest,  we 
arrive  at  those  which  also  relate  to  the  superior 
courts  at  Westminster,  both  those  at  law  and  in 
equity,  and  the  inferior  courts.  By  sec.  4,  the 
doctrine  that  an  unregistered  judgment,  of  which  a 
purchaser  had  notice,  would  affect  lands  so  far  as  a 
docketed  judgment  would  have  done  prior  to  the 
1  &  2  Vic.  c.  110 — viz.,  as  to  a  moiety,  is  abrogated, 
and  now  an  unregistered  judgment,  though  accom- 
panied with  notice,  will  not  affect  purchasers,  mort- 
gagees, or  creditors.  By  sec.  5,  the  doubt  which 
was  raised  as  to  the  effect  of  notice  of  a  judgment, 
and  which,  though  once  registered,  had  not  been  re- 


registered, is  removed  by  the  provision  that  notice  of 
such  un-re -registered  judgment,  &c,  shall  not  affect 
purchasers,  mortgagees,  or  creditors.  By  sec.  6,  the 
doubt  which  existed  as  to  the  effect  of  a  re-registra- 
tion not  made  until  after  the  expiration  of  the  five 
years  of  the  original  registration  or  of  the  re -regis- 
tration is  removed,  by  its  being  provided  that  a 
re-registration  shall  be  effectual  though  more  than 
five  years  have  elapsed  since  the  previous  registra- 
tion. By  sec.  7,  judgments,  rules,  and  orders 
removed  from  inferior  courts  into  the  superior  courts 
at  Westminster,  or  into  the  Common  Pleas  of  Lan- 
caster, are  to  be  registered.  Sec.  8  provides  that  no 
extinguished  or  barred  judgment  shall  be  revived,  or 
obtain  efficacy  as  between  the  parties  thereto,  their 
representatives,  or  volunteers,  by  reason  of  any  of 
the  provisions  in  that  act.  By  sec.  10,  the  orders  of 
the  Court  of  Bankruptcy  under  sees.  123  and  249  of 
the  Consolidation  Act  for  payment  of  costs  and  a 
debt  admitted  to  be  due  to  the  bankrupt,  are  to  be 
registered.  Sec.  11  contains  the  important  provision 
that  a  purchaser  or  mortgagee  paying-off  a  mort- 
gagee shall  not  be  affected  by  any  judgment,  decree, 
order,  rule,  or  Crown  debt,  or  any  execution  or 
extent  thereon,  against  such  paid-off  mortgagee. 
The  real  effect  of  this  provision  is  not  so  clear  as  it 
might  have  been  made :  nothing  is  said  as  to  its  ap- 
plying to  registered,  judgments,  &c,  but  it  would 
appear  to  go  to  the  full  extent  of  dispensing  with 
searches  against  a  mortgagee,  and  so  to  alter  the 
law  as  settled  by  M4Culloch  v.  Gregory,  and  other 
cases,  alluded  io  post,  p.  432.  By  sec.  13,  searches 
may  be  made  by  unprofessional  persons,  and  pne  fee 
only  is  payable  for  each  transaction,  however  many 
names  may  be  required  to  be  searched.  It  is  sec. 
12  which  establishes  a  registry  for  life  annuities  and 
rent-charges  created  otherwise  than  by  settlement  or 
by*  will  (sec.  14).  The  annuity  or  rent-charge  is 
only  avoided  as  to  purchasers,  mortgagees,  and  cre- 
ditors, but  is  left  in  full  force  as  to  the  grantors, 
their  representatives,  and  volunteers,  in  which 
respect  there  is  a  great  difference  between  the 
present  provisions  and  those  contained  (ante,  p.  150) 
in  the  repealed  acts. 

We  now  give  the  enactments  of  the  new  act,  so 
for  as  they  are  of  general  importance  : — 

Sec.  4. — No  unregistered  judgment  to  have  any 
effect  against  purchasers,  frc,  even  with  notice  thereof. 
— And  whereas  the  protection  afforded  to  purchasers, 
mortgagees,  and  creditors,  by  the  said  act  of  the 
3  &  4  Vic.  c.  82,  against  judgments,  decrees,  orders, 
or  rules  not  duly  registered,  any  notice  thereof  not- 
withstanding, is  confined  to  judgments,  decrees, 
orders,  or  rules  binding  by  virtue  of  the  said  act  of 
the  1  &  2  Vic.  c.  110.  And  whereas  the  docket  or 
register  previously  in  use  has  been  closed,  and  the 
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said  provision  ought  not  to  be  bo  restricted ;  Be  it 
therefore  enacted,  that  no  judgment,  decree,  order, 
or  rule  which  might  he  registered  under  the  said 
act  of  the  1  &  2  Vic.  c.  110.  shall  eject  any  lands, 
tenements,  or  hereditaments,  at  law  or  in  equity,  as 
to  purchasers,  mortgagees,  or  creditors,  unless  and 
until  such  a  memorandum  or  minute  as  in  the  said 
act  in  that  behalf  mentioned  shall  have  been  left 
with  the  proper'  officer  of  the  proper  court,  any 
notice  of  any  such  judgment,  decree,  order  or  rule  to 
any  sueh  purchaser,  mortgagee  or  creditor  in  any- 
wise notwithstanding. 

Sec.  5. — Notice  of un-re-registered  judgment  not  to 
affect  purchasers,  frc. — And  whereas  it  is  expedient 
that  certain  doubts  which  have  arisen  upon  some  of 
the  provisions  for  the  protection  of  purchasers 
against  judgments  in  the  said  acts  contained  should 
be  removed :  Be  it  therefore  declared  and  enacted  as 
follows :  The  provision  contained  in  sec.  2  of  the 
said  act  of  the  3  &  4  Vic.  c.  82,  extends  and  shall  be 
deemed  to  extend  as  well  to  the  act  therein  referred 
to  as  to  section  4  of  the  said  act  of  the  2  &  8  Vic. 
c.  11,  as  explained  by  this  act,  so  that  notice  of  any 
judgment,  decree,  order,  or  rule,  not  duly  re-regis- 
tered, shall  not  avail  against  purchasers,  mortgagees, 
or  creditors,  as  to  lands,  tenements,  or  heredita- 
ments. 

Sec?.  6.— .He-registration  may  be  made  though  more 
than  Jive  yean  have  elapsed  since  previous  registration. 
•—Where  by  the  said  act  of  the  2  &  8  Vic.  c.  11,  re- 
registry  of  judgments,  decrees,  orders,  or  rules  is 
required  within  such  period  of  five  years  as  is  therein 
mentioned,  in  order  to  bind  purchasers,  mortgagees, 
and  creditors,  it  shall  be  deemed  sufficient  to  bind 
such  purchasers,  mortgagees,  and  creditors  if  such  a 
memorandum  or  minute  as  was  required  in  the  first 
instance  is  again  left  with  the  senior  master  of  the 
Common  Pleas  within  five  years  before  the  execution 
of  the  conveyance,  settlement,  mortgage,  lease,  or 
other  deed  or  instrument,  vesting  or  transferring  the 
legal  or  equitable  right,  title,  estate,  or  interest,  in 
or  to  any  such  purchaser  or  mortgagee  for  valuable 
consideration,  or  as  to  creditors  within  five  years 
before  the  right  of  such  creditors  accrued,  as  directed 
by  the  said  last-mentioned  act,  although  more  than 
five  years  shall  have  expired  by  effluxion  of  time 
since  the  last  pr  vious  registration  before  such  last  • 
mentioned  memorandum  or  minute  was  leftt  and  so 
toties  quoties  upon  every  re-registry. 

Sec.  7. — Judgments  of  inferior  courts,  when  removed, 
may  be  registered.— -Where  by  the  section  22  of  the 
said  act  of  the  1  &  2  Vic.  c,  110,  power  is  given  to 
remove  judgments,  rules,  or  orders  obtained  in  or 
made  by  certain  inferior  courts  into  the  said  superior 
courts,  or  into  the  Court  of  Common  Pleas  of  Lan- 
caster, as  the  case  may  be,  no  such  judgment,  rule, 


or  order  which  has  already  been  or  hereafter  shall  be 
so  removed  shall  bind  any  lands,  tenements,  or  here- 
ditaments as  to  purchasers,  mortgagees,  or  creditors, 
unless  and  until  after  such  removal  it  shall  be  regis- 
tered, and,  if  necessary,  re-registered  in  like  manner 
as  in  order  to  bind  such  purchasers,  mortgagees,  or 
creditors  it  must  have  been  if  originally  entered  up 
in  one  of  the  said  superior  courts,  or  in  the  said 
Court  of  Common  Pleas  of  Lancaster,  as  the  case 
may  be ;  but  from  and  after  the  passing  of  this  act 
every  such  judgment,  rule,  or  qrder  so  registered, 
and,  where  necessary,  re-registered,  shall  be  binding 
in  like  manner,  but  not  further  or  otherwise,  as  other 
judgments,  rules,  or  orders  of  the  said  superior 
courts,  or  of  the  said  Court  of  Common  Pleas  of 
Lancaster  respectively,  and  the  proviso  at  the  end  of 
the  said  section  22,  restricting  the  operation  of  the 
same,  is  hereby  repealed. 

Sec.  8. — Extinguished  judgments  not  revived,  frc. — 
Nothing  herein  contained  shall  extend  to  revive  or 
restore  any  judgment  which  shall  be  extinguished  or 
barred,  or  to  affect  or  prejudice,  any  such  judgment* 
or  any  decree,  order,  or  rule,  as  between  the  parties 
thereto,  or  their  representatives,  or  those  deriving  as 
volunteers  under  them. 

Sec.  10. — Order  of  Court  of  Bankruptcy  for  pay- 
ment of  costs  or  of  debt  due  to  bankrupt  to  be  registered. , 
— And  whereas  by  the  section  numbered  5.23  of  the 
Bankrupt  Law  Consolidation  Act,  1849,  when  any 
person  admits  (in  manner  therein  mentioned)  that  he 
is  indebted  to  a  bankrupt,  it  is  enacted  that  every 
order  of  the  Court  of  Bankruptcy  for  the  payment 
by  such  person  of  the  amount  so  admitted,  and  costs 
(if  any)  shall  have  the  effect  of  a  judgment  in  the 
said  superior  courts,  and  may  be  enforced  accord- 
ingly, and  by  the  section  numbered  249  of  the  same 
act  it  is  enacted  that  the  said  court  may  in  all  matters 
before  it  award  costs,  and  that  the  like  remedies  may 
be  had  upon  an  order  of  the  said  court  tbr  costs  as 
upon  a  rule  of  any  of  the  said  superior  courts  for 
costs,  but  the  said  act  does  not  direct  the  registration 
of  any  such  order  as  aforesaid:   Be  it  therefore 
enacted  as  follows :  No  such  order  of  the  Court  of 
Bankruptcy  for  payment  of  money  or  of  costs  as 
aforesaid  shall  affect  any  lands,  tenements,  or  here- 
ditaments as  to  purchasers,  mortgagees,  or  creditors, 
unless  and  until  it  shall  be  registered,  and,  if  neces- 
sary re- registered,  in  like  manner  as  in  order  to  bind 
such  purchasers,  mortgagees,  or  creditors  it  must 
have  been  if  it  had  originally  been  a  judgment  or 
rule  obtained  or  entered  up  in  one  of  the  said  su- 
perior courts  or  in    the  said  palatine  courts  re- 
spectively, any  notice  of  any  such  order  to  any  such 
purchaser,  mortgagee,  or  creditor  in  anywise  not- 
withstanding. 

Skc.  11. — A  purchaser    or  mortgagee  paying  off 
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mortgage  not  to  be  affected  by  judgment  against  such 
paid-off  mortgagee. — And  whereas  great  delay  and 
expense  are  occasioned  upon  purchases  and  mort- 
gages of  lands  in  consequence  of  judgments  against 
mortgagees  and  Crown  debts  and  liabilities  to  the 
Crown  of  mortgagees  continuing  to  bind  lands, 
although  the  mortgagees  have  been  bond  fide  paid 
off,  and  the  lands  have  been  actually  conveyed  to 
purchasers,  or  to  other  mortgagees:  For  remedy 
whereof,  be  it  enacted  as  follows :  Where  any  legal 
or  equitable  estate  or  interest,  or  any  disposing 
power  in  or  oyer  any  lands,  tenements,  or  heredita- 
ments shall,  under  any  conveyance  or  other  instru- 
ment executed  after  the  passing  of  this  act,  become, 
vested  in  any  person  as  a  purchaser,  or  mortgagee 
for  valuable  consideration,  such  lands,  tenements,  or 
hereditaments  shall  not  be  taken  in  execution  under 
any  writ  of  elegit,  or  other  writ  of  execution,  to  be 
sued  upon  any  judgment,  or  any  decree,  order,  or 
rule  against  any  mortgagee  or  mortgagees  thereof, 
who  shall  have  been  paid  off  prior  to  or  at  the  time 
of  the  execution  of  such  conveyance,  nor  shall  any 
such  judgment,  decree,  order  or  rule,  or  the  money 
thereby  secured,  be  a  charge  upon  such  lands,  tene- 
ments or  hereditaments  so  vested  in  purchasers  or 
mortgagees,  nor  shall  such  lands,  tenements,  or 
hereditaments  so  vested  in  purchasers  or  mortgagees 
be  extended  or  taken  in  execution,  or  rendered 
liable  under  any  writ  of  extent,  or  writ  of  execution, 
or  other  process  issued  by  or  on  behalf  of  her  Ma- 
jesty, her  heirs  or  successors,  in  respect  of  any 
judgment,  statute,  or  recognisance  obtained  against 
or  entered  into  by,  or  inquisition  found  against,  or 
obligation  or  specialty  made  by,  or  acceptance  of 
office  by  any  mortgagee  or  mortgagees,  whereby 
he  or  they  hath  or  have  become  or  shall  become  a 
debtor  or  accountant,  or  debtors  or  accountants  to 
the  Crown,  where  such  mortgagee  or  mortgagees 
shall  have  been  paid  off  prior  to  or  at  the  time  of 
the  execution  of  such  conveyance  as  aforesaid. 

Sec.  12. — Life  annuities  and  rent-charges  to  be 
registered^  otherwise  not  to  affect  purchasers. — And 
whereas  by  reason  of  the  repeal  in  the  last  session 
of  Parliament  of  the  act  of  the  53  Geo.  3,  c.  141, 
requiring  the  enrolment  of  life  annuities  or  rent- 
charges,  purchasers  are  no  longer  enabled  to  ascertain 
by  search  what  life  annuities  or  rent-charges  may 
have  been  granted  by  their  vendors  or  others :  Be  it 
therefore  enacted  by  the  authority  aforesaid  as  fol- 
lows: Any  annuity  or  rent-charge  granted  after 
the  passing  of  this  act,  otherwise  than  by  marriage 
settlement,  for  one  or  more  life  or  lives,  or  for  any 
term  of  years  or  greater  estate  determinable  on  one 
or  more  life  or  lives,  shall  not  affect  any  lands, 
tenement*,  or  hereditaments  as  to  purchasers, 
mortgagees,  or  creditors,  unless  and  until  a  memo- 


randum or  minute  containing  the  name,  and  the 
usual  or  last  known  place  of  abode,  and  the  title, 
trade  or  profession  of  the  person  whose  estate  is 
intended  to  be  affected  thereby,  and  the  date  of  the 
deed,  bond,  instrument,  or  assurance  whereby  the 
annuity  or  rent-charge  is  granted,  and  the  annual 
sum  or  sums  to.  be  paid,  shall  be  left  with  the 
senior  master  of  the  Court  of  Common  Fleas  at 
Westminster,  who  shall  forthwith  enter  the  particu- 
lars aforesaid  in  a  book  in  alphabetical  order  by  the 
name  of  the  person  whose  estate  is  intended  to  be 
affected  by  the  annuity  or  rent-charge,  together 
with  the  year  and  the  day  of  the  month  when  every 
such  memorandum  or  minute  is  so  left  with  him, 
and  he  shall  be  entitled  for  every  such  entry  to  the 
sum  of  2s.  6c?.,  and  all  persons  shall  be  at  liberty 
to  search  the  same  book,  together  with  the  other 
books  or  registers  in  the  office*,  on  payment  of  the 
sum  of  Is. 

Sec.  13. — Searches  may  be  made  by  the  parties 
themselves — One  fee  only  for  one  transaction. — The 
searches  of  the  several  registers,  by  the  said  recited 
acts  or  by  this  act  authorised  to  be  made  for  the  sum 
of  1*.,  maybe  made  by  the  parties  themselves,  under 
proper  regulations  in  the  office,  and  the  sum  of  1*. 
only  shall  be  payable  on  one  search,  although  more 
names  than  one  shall  be  searched  for,  where  such 
names  relateto  the  same  purchase,  mortgage,  or 
other  transaction. 

Sec.  14. — Annuities  and  rent-charges  by  wills  not  to 
be  registered. — The  provisions  of  this  act  shall  not 
extend  to  require  the  registry  of  annuities  or  rent- 
charges  given  by  will. 
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The  plans  formerly  promulgated  with  so  much  con- 
fidence, and  insisted  on  with  so  much  pertinacity, 
for  the  registration  of  title-deeds, 'have  now  fallen 
into  deserved  oblivion,  as  there  can  be  little  doubt 
that  they  were  both  defective  and  expensive.  The 
non-success  of  these  schemes,  however,  has  not  had 
the  effect  of  deterring  others  from  broaching  their 
(of  course)  improved  methods  of  effecting  the  same 
end.  Among  the  latest,  and,  we  are  bound  to  say, 
the  most  modest  and  reasonable  of  these  "  im- 
provers" is  Mr.  W.  R.  A.  Boyle,  who  has  put  forth 
"  Suggestions  for  a  General  Index  <rf  Title  to  Real  and 
Personal  Property,  in  a  Letter  to  the.  Right  Honourable 
the  Lord  High  Chancellor  "  (published  by  Wildy  and 
Sons,  Lincoln Vinn-gateway).  Mr.  Boyle's  plan 
differs  from  most,  if  not  all  the  other  schemes,  in 
that  they  proposed  to  altogether  ignore  equitable 
rights ;  whereas  Mr.  Boy  tea  plan  gives  equal  pro- 
minence to  the  equitable  title  as  to  the  legal  estate. 
It  is  not  proposed  to  alter  the  present  mode  jf  con- 
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veying  property,  but  to  make  the  registry  or,  as  it  is 
termed,  the  index,  an  additional  security.  As  Mr. 
Boyle  (p.  13)  says,  "  the  objects  to  be  sought  for  are, 
first,  to  afford  the  fullest  protection  to  those  interests 
which  ought  to  be  made  known,  as  long  as  those 
interests  subsist ;  and,  secondly,  to  clear  the  title 
from  them  altogether,  so  soon  as  such  interests  are 
at  an  end.  For  accomplishing  these  objects,  it  is  not 
my  intention  to  suggest  any  mean*  of  disguising  or 
suppressing  the  real  title,  which  forms  the  basis  of 
most  of  the  modern  plans  ;  but,  on  the  contrary,  I 
propose  to  leave  the  present  system  of  conveyancing 
untouched.  Should  it  therefore  be  considered  an 
indispensable  requisite,  that  outstanding  equitable 
interests  should,  in  no  case,  present  any  obstacle  to 
the  passing  of  an  estate  into  other  hands,  discharged 
from  such  interests,  this  end  will  not  be  attained. 
There  are  numerous  cases,  in  which  it  would  be 
highly  impolitic  and  unjust,  merely  for  the  sake  of 
expediting  the  transfer  of  property,  that  these  in- 
terests should  be  passed  over  .without  investigation; 
nor,  indeed,  if  any  safeguard  analogous  to  a  dis- 
tringas be  admitted,  would  this  be  effected  by  any 
other  plan.  In  the  great  majority  of  cases,  where  it 
would  be  proper  to  disincumber  the  title,  of  them, 
this  desideratum  would  be  secured  by  the'  sugges- 
tions here  offered." 

We  have  not  room  to  state  in  detail  the  whole 
plan  of  Mr.  Boyle,  but  the  following  statement  of 
some  of  the  propositions  will  give  a  pretty  accurate 
idea  of  what  it  is  that  Mr.  Boyle  proposes : — 

1. — That  the  present  registries,  both  here  and  in 
Ireland,  shall  be  abolished. 

2. — That  there  shall  be  called  into  existence  a  new 
class  of  judgments  by  confession,  to  be  s.tyled  limited 
judgments,  which  shall  operate  upon  particular  pro- 
perty only,  and  shall  not  necessarily  be  securities  for 
money,  and  never  such,  per  se. 

3. — That  such  limited  judgments  shall  be  entered 
up  in  the  Courts  of  Common  Pleas  in  England  or 
Ireland,  in  separate  books  to  be  kept  for  that 
purpose. 

4.  — That  such  limited  judgments  shall  so  be 
entered  up,  by  virtue  of  a  simple  authority,  ad- 
dressed to  the  senior  clerk  of  the  Common  Pleas,  to 
be  signed  by  the  party,  and  merely  witnessed  by  an 
attorney  or  solicitor  in  England  or  Ireland,  or  by  any 
person  out  of  England  or  Ireland,  without  the  further 
protection  thrown  around  warrants  of  attorney. 
Such  authority  to  be  commonly  in  a  printed  form ; 
though  on  sufficient  cause  shown  (as  being  abroad, 
for  instance),  the  same  might  be  wholly  in  writing. 

5. — That  no  dealing  with  any  property  or  interest 
inter  vivos  shall  avail,  unless  accompanied  by  a 
limited  judgment  of  even  date. 

t5. — That,  except  in  the  cases  hereinafter  specially 


provided  for,  a  limited  judgment  shall  be  ancillary 
to  some  instrument  of  even  date,  affecting  the  same 
property  as  the  judgment,  of  the  existence  of  which 
it  shall  convey  notice,  but  shall  affect  no  other  pro- 
perty. 

7. — That  the  registry  of  a  limited  judgment  shall 
show  the  particular  property  intended  to  be  affected 
by  it. 

8. — That  in  order  to  prevent  mistakes  in  making 
entries,  blank  forms,  corresponding  with  the  columns 
in  the  registry  itself,  shall  be  issued  from  the  office, 
which  shall  be  filled  up,  and  then  left  for  entry  upon 
the  registry. 

9. — That  to  prevent,  as  far  as  possible,  oversights 
in  searching  the  registry,  the  whole  or  the  greater 
part  of  the  entries  shall  be  printed. 

10.— That  still  further  to  facilitate  searches,  the 
registry  shall  consist  of  two  parts ;  one  of  which 
shall  contain  a  general  alphabetical  index  of  the 
names  of  all  persons  against  whom  any  limited 
judgments  may  be  entered,  with  the  name  of  the 
county  and  parish  wherein  the  property  affected  is 
situated,  in  a  column  to  be  left  for  that  purpose ; 
and  the  other  shall  give  a  description  of  such  pro- 
perty, in  the  form  in  which  parcels  are  now 
scheduled :  so  that  the  entry  on  the  registry  may  be 
a  transcript  of  the  schedule  to  the  deed. 

11. — That  in  order  to  keep  up  and  establish  the 
identity  of  property,  every  instrument,  of  even  date 
with  a  limited  judgment,  shall  have  a  plan  of  the 
premises,  therein  comprised,  drawn  thereon ;  and  no 
instrument,  not  having  such  a  plan,  shall  be  recog- 
nised or  allowed  efficacy  under  these  provisions. 

12. — That  a  limited  judgment  may  be  entered  up 
in  favour  of  one  person,  or  of  several  persons. 

13. — That  in  the  registry  of  every  limited  judg- 
ment there  shall,'  in  a  column  to  be  left  for  that  pur- 
pose, either  be  a  blank  after  the  name  of  the  party 
in  whose  favour  the  judgment  is  entered  up,  in  which 
case  it  shall  endure  only  for  the  life  of  that  party  ; 
or  else,  there  shall  be  the  addition  of  the  word 
"heir,"  or  "executor,  &c,"  in  which  case  such 
addition  shall  show  that  the  judgment  is  to  partake 
of  the  nature  of  real  estate,  or  of  a  chattel  interest, 
according  as  the  interest  to  be  affected  may  be  the 
one  or  the  other. 

14.— That  where  the  instrument  of  even  date  shall 
contain  legal  limitations  to  unborn  issue ;  or  where, 
from  any  other  cause,  it  would  be  impossible  or  in- 
convenient to  enter  up  a  limited  judgment  in  favour 
of  all  parties  who  are  to  take  under  such  instrument, 
a  guardian  or  guardians  of  such  instrument  may 
thereby  be  appointed,  in  whose  favour  alone,  or 
jointly  with  any  tenant  for  life,  or  other  person  or 
persons  interested,  the  limited  judgment  shall  be 
entered  up. 
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15. — That  every  instrument  of  even  date  shall 
be  marked,  in  the  Common  Fleas  Registry  Office,  as 
the  instrument  accompanying  the  limited  judgment, 
either  at  the  time  of  entering  up  such' judgment,  or 
within  fourteen  days  thereafter,  upon  a  certificate  in 
the  latter  case,  signed  by  an  attorney  or  solicitor, 
that  it  is  the  accompanying  instrument. 

16. — That  where  there  shall  be  several  instru- 
ments of  even  date,  they  shall  respectively  be 
marked  and  distinguished  by  consecutive  numbers, 
followed  in  each  case  by  .another  number,  showing 
how  many  instruments  there  may  be  altogether. 

17: — That  no  instrument,  not  marked  as  aforesaid, 
shall  affect  any  property  or  interest  whatever. 

18. — That  the  entry  of  any  limited  judgment,  in 
respect  of  which  no  such  accompanying  instrument 
shall  be  brought  for  the  purpose  of  being  so  marked, 
within  such  period  of  fourteen  days,  shall,  on  the 
expiration  of  that  time,  be  struck  through  by  the 
registrar,  he  inserting  the  cause  thereof  upon  the 
registry. 

19.-— That  such  accompanying  instruments  shall 
take  effect,  in  point  of  priority,  according  to  the 
order  in  which  the  corresponding  limited  judgments 
shall  appear  upon  the  registry. 

20. — That  upon  any  subsequent  dealing  with  the 
property  or  interest,  affected  by  a  limited  judgment, 
such  judgment  may  be  kept  on  foot ;  but  opposite  to 
the  entry  thereof,  in  a  column  to  be  left  for  that 
purpose,  reference  shall  be  made  to  the  limited 
judgment  entered  up  on  such  subsequent  occasion, 
the  entry  of  which  latter  judgment  shall  also  refer. 
back  to  the  former  judgment. 

21. — That  in  any  instrument  accompanying  a  sub- 
sequent limited  judgment  power  to  enter  up  satisfac- 
tion on  a  prior  limited  judgment  may  be  given  by  the 
party  appearing  on  the  registry  to  have  the  benefit 
thereof  for  the  time  being ;  and  on  such  instrument 
being  at  any  time  produced  at  the  registry  office,  the 
clerk,  if  satisfied  with  the  terms  of  such  power, 
shall,  in  a  column  to  be  left  for  that  purpose,  from 
time  to  time  enter,  opposite  to  such  last-mentioned 
judgment,  the  name  of  the  party  empowered  to  enter 
satisfacti6n  thereon ;  and  such  entry  shall  be  con- 
clusive evidence  on  the  subject,  and  no  notice  to  the 
contrary  shall  be  regarded. 

22.  That,  apart  from  the  existence  of  a  limited 
judgment,  notice  shall,  as  respects  the  property  or 
interests,  whereof  the  transfer  or  transmission  is 
required  to  be  accompanied  by  such  a  judgment,  be 
wholly  inoperative. 

28. — That  for  all  purposes  connected  with  the 
transfer  of  property,  or  of  any  right  or  interest 
therein,  the  doctrine  of  constructive  notice  shall  no 
longer  prevail. 

We  have  said  that  Mr.  Boyle  b  a  very  modest 


reformer,  and  we  may  add  that  he  appears  to  be 
very  candid,  and  aware,  that  his  plan  may  possibly 
(how  few  projectors  would  admit  this)  be  open  to 
objection.  We  would  advise  our  readers  to  purchase 
the  pamphlet  and  peruse  it,  and  then  judge  for  them- 
selves whether  Mr.  Boyle's  plan  is  a  reasonable  and 
practicable  one.  Before  parting  with  Mr.  Boyle, 
we  m  ly  add  that  his  production  contains  some  per- 
tinent remarks  upon  the  practical  inconveniences 
which  arise  out  of  the  present  law  respecting  judg- 
ments, and  the  doctrines  of  courts  of  equity  respect- 
ing same.  We  have  already  (ante*  pp.  10,  3S9) 
noticed  the  decision  in  Procter  v.  Cooper  (ante,  p. 
330)  referred  to  the  difficulty  created  by  Freer  v. 
Hesse,  and  in  the  present  number  we  have  noticed 
the  case  of  Russell  v.  M'Culloch.  Upon  these  cases, 
and  the  doctrines  connected  with  or  arising  thereout, 
Mr.  Boyle  observes : — 

Dealings  with  equities. — ""When  a  man  is  dealing 
with  an  equity,  he  can  never  know  whether  he  will 
really  get  what  he  is  bargaining  for  or  not.  There 
may  be  prior  equitable  interests  or  annuities,  con- 
cealed from  him,  which  would  have  priority  over 
his  own  interest,  whatever  that  may  be. 

Judgments  attach  pn  pecuniary  charges  or  demands 
upon  land,~-"  Again,  the  construction  which  has  been 
put  upon  the  modern  enactments  relative  to  judg- 
ments, has  involved  purchasers  and  others  in  an 
almost  endless  labyrinth  of  searches.  Thus, 
judgments  are'  now  held  to  attach,  not  only  upon 
interests  in  the  land  itselfr  but  also  on  all  pecuniary 
charges  or  demands  upon  the  land.  Nay,  more, 
they  will,  like  a  stream  of  electricity,  run  through 
any  number  of  persons  connected  by  successive 
judgments  with  each  other,  until  at  last  they  Teach, 
the  land ;  though  with  this  material  variation  from 
the  action  of  the  force,  vhich  has  served  as  an 
illustration  that  each  successive  link  in  the  series,, 
instead  of  being  merely  a  medium  of  communication, 
is  itself  instinct  with  life  and  powers  of  annoyance 
to  the  owner  of  the  estate  like  '  quills  upon  the 
fretful  porcupine.1 

Annuities  and  portions  charged  on  lands-— Searches* 
for  incumbrance*  on  these  charges. — Take  a  case  of 
not  uncommon  occurrence : — u  An  estate  is  charged, 
by  settlement  or  will,  with  annuities  to  the  widows 
of  former  owners,  and  with  portions  for  their  succes- 
sive younger  children,  and  is  then  incumbered  in 
favour  of  a  dozen  different  persons,  and  finally  sold : 
What,  under  these  circumstances,  would  be  the 
position  of  the  purchaser?  He  would  have  to 
search  for  judgments,  decrees,  &c, ;  first,  against 
the  person  having  the  legal  estate  (unless  a  bare 
trustee)  and  next  in  succession  against  the  widows, 
the  younger  children,  the  several  mortgagees  and 
incumbrancers,  and  finally  the   mortgagor.     The 
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searches,  however,  would  not  end  here :  should 
judgments  exist  against  these  various  individuals,  a 
new  task  is  imposed  upon  the  unhappy  purchaser ; 
and  he  must  then  commence  another  series  of 
searches  against  the  different  creditors,  who  have 
obtained  these  several  judgments.  But,  further, 
should  judgments  have  been  entered  up  against  the 
latter,  the  search  must  then  be  renewed  against 
their  judgment  creditors.  And  so  on  from  one  set 
of  judgment  creditors  to  another,  possibly  running 
through  the  whole  alphabet,  until  at  last,  no  judg- 
ment is  found  against  any  one  having  the  remotest 
connection  collaterally  •  with  title.  Perhaps  few 
persons  are  aware  of  the  extent  to  which  these 
searches  may  have  to  be  carried ;  and  yet  this  result 
follows  from  the  cases  of  Clare  v.  Wood,  4  Hare,  81 ; 
Harrison  v.  Davison,  15  Sim.  128;  and  Russell  v. 
M'Culloch,  19  Jut.  157  ;  as  to  the  former  of  which 
bee  Lord  St.  Leonards*  Concise  View,  &c,  p.  393. 
With  such  multifarious  searches  as  these,  it  is 
scarcely  possible  that  a  good  title  can  ever  be 
obtained. 

Protection  where  no  notice  of  judgments. — Some 
conveyancers,  indeed,  may  place  reliance  upon  the 
protection  afforded  to  purchasers  and  mortgagees  by 
Lord  St.  Leonard's  Act  of  the  2  &  3  Vic.  c.  11. 
But,  from  an  early  period,  this  statute  was  con- 
sidered, in  practice,  as  affording  little  protection, 
owing  to  its  application  being  confined  to  purchasers 
and  mortgagees  without  notice,  and  the  fact  that,  in 
equity,  notice  was  presumed  from  very  slight  cir- 
cumstances. The  consequence  of  this  has  been,  that 
this  beneficial  act  has  been  practically  disregarded, 
and  searches  have  been  recommended  in  all  cases, 
by  the  generality  of  the  profession. 

Judgment  against  former  owner  discovered— Freer 
v.  Hesst,  —  Indeed,  the  act  has  been  virtually 
annulled  by  a  recent  decision,  which  in  effect 
incapacitates  a  purchaser  who  neglects  to  search 
from  afterwards  dealing  with  the  property ;  it  being 
adjudged  that  he  cannot  hold  a  subsequent  pur- 
chaser from  himself  who  searches  and  finds  a 
judgment  to  his  contract,  and  compel  him  to 
complete  his  purchase  (Freer  v.  Hesse,  17  Jur, 
p.  703)." 

Notice  by  searching  Judgments — Procter  v.  Cooper 
[ante,  p.  339]. — Another  decision,  however,  still 
more  recently  come  to,  renders  it  perhaps  equally 
dangerous  to  search  for  judgments,  as  to  abstain 
from  doing  so ;  since  the  mere  act  of  searching  has 
been  held  to  amount  to  actual  notice,  in  the  absence 
of  proof  whether  a  judgment,  then  existing  upon  the 
registry,  was  thereby  discovered  or  not  (Trocter  v, 
Cooper,  19  Jur,  p,  149. 

The  last  mentioned  decision  gives  rise  to  grave 
considerations.    Take  a  case   in  which  the  legal 


estate  is  not  in  a  trustee,  but  in  some  person  having 
a  beneficial  though  partial  interest.  Here  a  search 
of  the  registry  must  at  all  events  take  place,  to 
ascertain  whether  any  judgments,  decrees,  &c., 
exist  against  this  individual.  It  would  then  be  a 
question  whether,  the  registry  having  in  point  of 
fact  been  searched,  it  must  not  be  presumed  that  it 
was  effectually  searched ;  and  therefore,  .whether 
the  party  searching  must  not  be  considered  to  have 
had  notice  of  all  that  might  have  been  found  upon 
the  registry.  In  other  words,  whether  he  must  not 
be  taken  to  have  searched  against  all  the  persons 
who  in  fact  had  any  interest  in  the  premises.  This 
may  be  stretching  the  decision  beyond  its  limits,  but 
the  point  is  open  to  argument,  and  the  matter  ought 
.  not  to  be  left  in  its  present  state. 

Thus,  the  position  of  a  purchaser  has  been  reduced 
to  the  lowest  point  of  equitable  depression.  There 
is  neither  safety  to  persons  dealing  with  equitable 
estates  merely,  nor  security  to  those  who  may  seek 
to  bind  up  the  beneficial  interests  with  the  legal 
estate. 

Without  presuming,  in  the  slightest  degree,  to 
question  the  correctness  of  the  above  decisions,  it 
may  be  allowable  to  say  that  equitable  doctrines 
have  in  this,  as  in  other  instances,  triumphed  over 
the  intentions  of  the  legislature.  Or,  rather,  that 
the  irritamenta  malorum  of  modern  enactments  have 
transferred  to  the  juridical  records  of  the  country 
a  page  from  natural  history,  and  roused  courts  of 
equity  to  turn  against  their  own  offspring :  the  once 
celebrated  plea  of  a  purchase  for  valuable  considera- 
tion, without  notice,  having  been  so  lacerated  as  tq 
lose  its  vital  energy,  and  almost  to  have  passed 
among  the  reminiscences  of  the  profession." 


EXAMINATION    QUESTIONS. 
Easter  Term,  1855. 


PRELIMINARY. 

1.  Where,  and  with  whom,  did  you  serve  your 
clerkship?  2,  State  the  particular  branch  or 
branches  of  the  law  to  which  ^ou  have  principally 
applied  yourself  during  your  clerkship  ?  3.  Mention 
some  of  the  principal  law  books  which  you  have  read 
and  studied.  4.  Have  you  attended  any,  and  what 
law  lectures? 

COMMON  LAW. 

1.  Can  an  infant  maintain  an  action,  and  how  ? 
2.  Is  it  necessary  in  any,  and  what  cases,  previous  to 
commencing  an  action,  to  give  notice  to  tie  defend- 
ant ?  And  what  will  be  the  consequence  at  the  trial 
of  omitting  to  give  such  notice?  3.  When  a  party 
has  *  lien  on  deeds  to  secure  the  payment  of  a 
debt,  and  the  debt  becomes  barred  by  the  Statute  of 
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Limitations,,  does  the  lien  continue,  or  is  it  at  an 
end  ?  4.  When  a  married  woman  ia  sued  as  a  feme 
sole,  and  she  pleads  her  coverture,  and  a  verdict  ia 
found  for  her,  is  she  entitled  to  any,  and  what  costs? 
6.  Has  any,  and  what,  alteration  been  recently  made 
as  to  the  form  of  affidavits ;  and  if  the  alteration  is 
not  adopted,  in  what  way  will  the  costs  be  affected? 
6.  When  a  party  gives  a  warrant  of  attorney,  by 
whom  must  it  be  attested,  and  what  must  the  attesta- 
tion state?  7.  When  an  attesting  witness  to  the 
execution  of  a  deed  is  dead,  how  is  the  execution  to 
be  proved?  8.  State  the  usual  evidence  to  recover 
a  debt  for  goads,  when  the  general  issue  only,  is 
pleaded?  9.  When  the  sheriff,  having  seized  goods 
under  an  execution,  receives  notice  from  the  land- 
lord that  rent  is  due,  and  notwithstanding  removes 
the  goods  without  paying  such  rent,  has  the  landlord 
any,  and  what  remedy  ?  10.  When  several  actions 
are  brought  against  different  underwriters  on  the 
same  policy,  carr  they  take  any,  and  what  steps,  to 
save  unnecessary  expense?  11.  A  cause  having 
been  tried,  after  what  time  can  the  successful 
party  enter  up  judgment,  and  what  power  has  the 
judge  to  shorten  or  to  delay  the  period  for  so  doing  ? 
12.  A  plaintiff  has  reason  to  think  that  property  of  a 
defendant  is  in  the  hands  of  a  third  party,  what  pro- 
ceedings should  he  adopt  to  ascertain  the  particulars 
of  it,  and  to  obtain  it?  13.  A  plaintiff  or  defendant, 
prior  to  the  trial  of  a  cause,  wishes  to  ascertain  facts 
which  he  believes  to  be  in  the  knowledge  of  the  op- 
posite party,  what  proceedings  should  he  adopt  to 
do  so?  14.  By  the  Common  Law  Procedure  Act, 
1854,  in  what  cases*  are  new  powers  given  for  obtain-, 
ing  the  opinion  of  a  court  of  error?  15.  In  an 
action  on  a  mortgage-deed,  where  the  only  plea  is 
non  est  factum,  can  the  defendant  go  into  evidence 
that  the  deed  was  obtained  by  fraud,  or  that  the 
consideration  money  was  not  paid  ? 

CONVEYANCING. 

1 .  What  are  the  usual  limitations  to  bar  dower  of 
a  person  married  before  the  Dower  Act  (3  &  4  Wm. 
4,  c.  105) ;  and  why  are  such  limitations  effectual  to 
bar  dower?  2.  If  land  be  limited  by  grant  or  lease 
and  release  to  A.  and  his  heirs  to  the  use  of  B.  and 
his  heirs  to  the  use  of  G.  and  his  heirs,  what  will 
A.,  B.,  and  C.  respectively  take  ?  3.  If  a  person  be 
desirous  of  giving  land  to  a  charity,  how  can  he  effect 
his  object  4.  Land  is  by  deed  limited  to  the  use  of 
A.  for  fife,  with  remainder  to  B.  in  fee;  B.  dies, 
having  by  another  instrument,  namely,  by  his  will, 
devised  the  land  (subject  to  A.'s  life  estate)  to  C.  in 
tail,  with  remainders  over.  A.  is  still  living ;  C.  is 
desirous  of  barring  his  estate  tail.  State  whether 
thsjre  ia  any  protector  of  the  settlement  whose  con- 
test ia  necessary  in  order  to  enable  C.  to  bar  the 


estate  tail.  5.  What  is  a  lis  pendens,  and  where 
must  a  memorandum  thereof  be  registered  in  order 
to  affect  a  purchaser  of  land  ?  6.  A.  having  married 
after  the  Dower  Act  (3  &  4  Wm.  4,  c.  105),  pur- 
chased, and  was  duly  admitted  to  copyhold  lands  ; 
and  by  a  deed  executed  by  him,  declared  that  his 
widow  should  not.  be  entitled  to  dower  out  of  such 
copyhold  lands.  Will  the  widow  be  barred  of  her 
customary  dower  out  of  such  copyhold  lands  by  such 
deed?  7.  A.,  by  his  will,  gives  to  B.  a  power  to 
appoint  a  sum  of  money  to  all,  or  some,  or  one  of  his 
(B.'s)  children,  as  B.  may  think  fit.  B.  has  several 
children ;  one  of  such  children  dies  in  B.'s  lifetime, 
leaving  children,  being  B.'s  grandchildren.  Is  B. 
authorised  under  such  power  to  appoint  any  part  of 
the  money  to  such  his  grandchildren,  or  any  of 
them  $  8.  What  is  the  rule  with  respect  to  furnish- 
ing attested  copies  of  title-deeds  to  a  purchaser  in 
the  absence  of  special  conditions  of  sale  ?  9.  How 
are  lands  settled  when  they  are  said  to  be  settled  in 
44  strict  settlement  ?"  10.  In  a  mortgage  in  fee,  to 
three  persons,  with  a  power  of  sale,  state  the  proper 
words,  designating  to  whom  such  power  should  be 
reserved.  11.  If  a  lessee  assign  his  lease,  has  the 
assignment  any  effect  upon  his  covenants  with  his 
lessor?  12.  What  are  the  requisites  for  a  due  ex- 
ecution and  attestation  of  a  will,  and  how  may  a  will 
be  cancelled  ?  The  revocation  of  a  will  by  making 
another  will,  or  a  codicil,  is  not  intended  to  be 
referred  to  in  this  question.  13.  If  A.  claims  to  be 
heir-at-law,  as  the  eldest  son  of  B.,  what  evidence  is 
necessary  to  prove  the  heirship  ?  14.  In  a  sale  of 
land  by  trustees,  what  covenants  can  be  required  of 
them  in  the  conveyance  ?  15.  In  a  sale  of  copyhold 
lands,  upon  whom  does  the  expense  of  the  surrender 
and  admittance  fall? 

EQUITY. 

1.  What  are  the  principal  matters  in  which  courts. 
of  equity  have  exclusive  jurisdiction  ?  2.  In  what 
cases  is  a  remedy  afforded  both  at  law  and  in  equity  ? 
3.  In  what  cases  will  the  court  Bet  aside  a  deed  or 
contract?  4.  When  will  the  court  not  enforce  a 
contract  for  specific  performance  ?  5.  What  acts  are 
considered  as  part  performance  of  a  contract,  so  as 
to  take  a  case  out  of  the  Statute  of  Frauds  ?  6.  Are 
there  any,' and  what,  cases  in  which  evidence  of  con- 
structive notice  of  an  incumbrance  will,  be  deemed 
sufficient?  7.  In  what  cases  will,  or  will  not,  equity 
relieve  against  the  forfeiture  of  a  lease  by  breach  of 
covenant?  8.  By  what  means  can  trustees  obtain 
protection  in  the  execution  of  the  trust?  9.  On  the 
sale  of  trust  property,  can  the  trustees  in  any,  and 
what,  circumstances,  become  purchasers?  10.  To 
what  cases  is  the  new  practice  of  filing  claims,  instead 
of  bills*  applicable?     11.    What  is  the  mode  of 
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defence  to  a  claim?  12.  State  some  of  the  usual 
proceedings  before  a  judge  at  chambers,  under  the 
recent  statute  and  orders  of  court.  13.  What  power 
of  appealing  against  a  decree  or  order  has  a  party  to 
a  suit  in  Chancery  ?  14.  Describe  some  of  the  pro- 
ceedings in  a  suit  which  are  termed  u  interlocutory." 
15.  On  what  grounds  can  a  writ  of  ne  exeat  regno  be 
obtained? 

BANKRUPTCY. 

1.  By  what  act  are  the  several  statutory  provi- 
sions relating  to  bankrupts  consolidated  ?  and  give 
the  short  title  to  the.  act.  2.  State  in  general  terms 
the  description  of  persons  liable  to  become  bankrupt. 

3.  What  description  of  dealing  is  requisite  to  consti- 
tute a  trading  withiu  the  meaning  of  the  statute  ? 

4.  Enumerate  the  principal  acts  of  bankruptcy,  and 
state  whether  such  acts  must  be  done  with  any,  and 
what,  intention?  5.  Is  an  assignment  of  all  the 
traders'  property  necessarily  an  act  of  bankruptcy, 
or  by  what  means  may  it  be  prevented  from  becom- 
ing such  ?  6.  If  you  were  instructed  by  a  creditor  to 
make  his  debtor  a  bankrupt,  what  steps  must  you 
take  to  obtain  adjudication  of  bankruptcy  ?  7.  If 
such  debtor  had  not  committed  an  act  of  bankruptcy 
are  there  any  proceedings  by  which  the  creditor 
could  obtain  either  payment  or  security  for  his  debt, 
or  an  adjudication  of  bankruptcy  against  the  debtor? 
if  so,  describe  them.  8.  Are  there  any,  and  what, 
means  by  which  the  attendance  of  witnesses  to  prove 
trading  and  an  act  of  bankruptcy  can  be  enforced  ? 
9.  What  amount  of  debt  is  requisite  to  enable  a  cre- 
ditor to  petition  for  adjudication?  10,  Can  a  trader 
take  any,  and  what,  steps  in  order  to  make  himself  a 
bankrupt?  ljf  What  effect  has  the  bankruptcy 
upon  warrants  of  attorney,  cognovits,  and  consents  to 
judges'  orders,  given  by  traders?  12.  If  the  bank- 
rupt has  in  his  possession  at  the  time  of  his  bank- 
ruptcy the  property  of  another,  with  his  consent, 
what  effect,  has  the  bankruptcy  thereon  ?  13.  Does 
a  bankrupt  after  bankruptcy  continue  liable  to  the 
rent  qr  covenant  in  leases;  .or  what"  steps  must  he 
take  to  relieve  himself  from  such  liability  ?  14.  If 
all  the  parties  to  a  bill  of  exchange  become  bankrupt, 
to  what  extent  can  the  holder  prove  on  and  receive 
dividends  out  of  their  respective  estates  ?  15.  What 
are  the  respective  rights  of  joint  and  separate  credi- 
tors as  to  the  proof  of  debts  under  an  adjudication 
against  partners  in  trade  ? 

CRIMINAL    LAW. 

1.  Define  a  crime.  How  does  it  differ  from  a 
civil  injury  ?  2.  What  is  the  distinction  between  a 
felony  and  a  misdemeanour  ?  If  a  prisoner  is  in- 
dicted for  a  misdemeanour,  and  the  evidence  shows 
that  he  was  guilty  of  a  felony,  what  is  the  proper 
course  to  adopt  ?    3.  Define  the  offence  of  simple 


larceny.  What  is  the  distinction  between  simple  and 
compound  larceny?  4.  What  changes  have  been 
made  by  modern  statutes  with  respect  to  the  subject- 
matter  of  larceny  ?  5.  Is  it  necessary  to  describe  in 
an  indictment  the  nature  of  the  property  stolen? 
When  may  a  variance  in  this  respect  be  amended  ? 
6.  In  whom  should  the  ownership  of  stolen  property 
be  laid  when  they  are  stolen  from  a  bailee  or  servant 
of  the  owner?  7.  How  many  distinct  acts  of  steal- 
ing may  be  charged  in  one  indictment,  and  within 
what  period  must  they  have  been  committed?  8. 
Define  the  offence  of  embezzlement.  In  what 
respects  docs  it  differ  from  larceny?  9.  Can  a 
person  who  obtains  money  by  means  of  a  false  state* 
ment  respecting  some  fuuire  event  be  indicted? 
10.  Can  a  person  be  indicted  for  obtaining  money 
under  false  pretences  for  an  alleged  charitable 
object  ?  11 .  In  an  indictment  for  obtaining  property 
by  false  pretences,  is  it  necessary  to  state  to  whom 
the  *  property  belonged?  or  whom  the  prisoner 
intended  to  defraud?  12.  Will  the  alteration  of  a 
genuine  instrument  amount  to  forgery?  If  so, 
under, what  circumstances?  13.  To  what  superior 
court  can  an  indictment  be  removed,  and  how  ?  14. 
How  can  a  settlement  be  acquired,  by  renting  a  tene- 
ment, or  by  paying  rates  and  taxes?  15.  How  long 
residence  in  a  parish  makes  a  pauper  irremovable  ? 
Before  what  event  is  the  period  of  residence  com- 
puted, and  what  times  are  to  be  excluded  from  such 
period? 


EXAMINATION     ANSWERS. 


common  law  (ante,  p.  432). 

I.  In/ant,  action  by. — An  infant  may  sue  out  pro- 
cess like  any  other  person,  but  a  guardian  or  pro- 
chain  ami  must  be  .assigned  to  him  on  declaring  and 
it  must  be  so  stated  in  the  declaration,  unless  indeed, 
he  sue  as  co-executor,  in  which  case  the  executors 
of  full  age  may  appoint  an  attorney  for  themselves 
and  the  infant,  the  reason  according  to  some  author- 
ities being  that  they  make  but  one  representative 
(Tidd's  Pr.  9th.  edit.  99 ;  1  Broom's  Pract.  288),  and 
according  to  others  because  the  infant  sues  hi  the 
right  of  the  testator  and  not  in  his  own  right  (  4  Ba- 
con's Abr.  tit.  Infancy,  K.  pp.  384, 385,  7th.  edition ; 
Browne's  Actions,  290). 

II.  Notice  before  commencing  action. — There  are 
many  cases  in  which  before  commencing  an  action 
certain  preliminaries  must  be  gone  through,  in  order 
to  render  the  right  of  action  complete  before  process 
is  actually  issued,  and  there  are  also  many  cases  in 
which,  before  the  commencement  of  an  action  notice 
must  be  given  to  the  defendant,  in  order  to  enable 
him  if  he  please  to  tender  amends  ;  thus  by  11  &  12 
Vic.  c.  44,  s.  59,  before. a  writ  is  issued  out  against  any 
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justice  of  the  peace  for  any  thing  done  by  him  in  the 
execution  of  his  office,  the  plaintiff's  attorney  must 
give  him  one  calendar  month's  notice  in  writing  of 
the  intended  process,  and  this  notice. must  clearly 
and  plainly  state  the  cause  of  action,  and  must  have 
endorsed  upon  it  the  name  and  place  of  abode  of  the 
attorney  or  agent.  If  an  action  is  brought  against 
a  constable,  for  any  thing  done  in  obedience  to  the 
warrant  of  a  justice  of  the  peace,  a  demand  in  writing 
of  the  perusal  and  copy  of  the  warrant,  signed  by  the 
plaintiff  or  his  attorney,  must  by  24  Geo.  II  c.  44,  s. 
6,  be  made  or  left  at  his  usual  place  of  abode :  the 
effect  of  which  is,  that  if  such  perusal  and  copy  be 
not  granted  within  six  days,  the  plaintiff  may  com- 
mence his  aetion  against  the  constable  alone  ;*  but 
if  it  be  granted  within  six  days,  he  cannot  sue  the 
constable  without  giving  the  justice  who  made  the 
warrant  as  a  co-defendant.  There  are  numerous 
other  acts  of  Parliament  which  'require  notice  pre- 
vious to  the  commencement  of  an  action,  against  per- 
sons sued  for  something  in  the  exercise  of  a  public 
office,  and  to  whom  it  is  therefore  the  policy  of  the 
law  to  extend  extraordinary  protection  which  is  af- 
forded by  requiring  the  service  of  a  notice,  so  as  to 
give  the  defendant  an  opportunity  of  tendering 
amends  before  a  suit  commenced.  Among  the  cases 
thus  provided  for,  are  those  of  actions  against  com- 
missioners of  Bankruptcy,  against  the  judges  or  of- 
ficers of  the  County  Courts,  officers  of  the  Customs, 
Excise,  Army,  Navy,  or  Marines,  for  matters  done 
in  their  respective  offices ;  actions  against  spiritual 
persons  for  non-residence,  and  actions  for  things 
done  in  pursuance  of  the  building  act.  To  establish 
uniformity,  the  6  &  6  Vic.  c.  97  enacted  that  in  all 
cases  where  notice  of  action  was  required,  it  should 
be  given  one  calendar  month  before  the  commence- 
ment of  the  action  but  this  only  applied  to  statutes 
previously  passed  and  subsequent  statutes  have  again 
introduced  different  periods.  In  all  cases  in  which 
the  prescribed  notice  is  not  given,  the  plaintiff  is  non- 
suited or  a  verdict  entered  for  the  defendant  and 
the  defendant  entitled  to  the  general  costs  of  the 
trial  (Broom's  Pract.  603,  606,  etseq.) 

III.  Lien — Statute  of  limitations. — A  lien  has  been 
defined  a  tie  or  claim  annexed  to,  or  attachment  upon 
any  property;  without  satisfying  which  such  pro- 
.  perty  cannot  be  demanded  of  its  owner.  Every  one 
whether  attorney  or  not,  has  by  the  common  law  a 
lien  on  the  specific  deed  or  thing,  delivered  to  him 
to  do  any  special  work  or  business  upon,  but  not 
on  other  papers  (  Broom's  Pract.  180),  of  the  same 
party,  unless  he  be  an  attorney,  or  by  custom  of  the 
particular  trade.  Though  the  statutes  of  limitation 
may  prevent  an  action  from  being  brought  after  the 
time  of  limitation  has  elapsed  they  do  not  as  to  per- 
sonal actions  destroy  the  right  on  which  such  action 


would  have  been  founded ;  they  take  away  but  the 
remedy.  Thus  an  attorney  has  but  six  years  to  bring 
an  action  on  his  bill,  and  after  that  time  has  elapsed 
he  is  barred  from  suing  for  its  recovery,  but  this 
does  not  take  away  his  lien  on  the  client's  papers 
which  are  still  in  his  custody,  and  he  may  retain 
them,  even  after  the  six  years,  until  his  claim  is  sa- 
tisfied, and  the  same  principle  applies  to  other  cases 
of  lien. 

IV.  Married  woman  sued  as  feme-sole — Costs. — In 
an  action  against  a  feme  covert,  a  plea  of  coverture 
has  been  deemed  a  dilatory  plea  within  the  statute 
4  Ann,  c.  16,  s.  11,  and  must  be  accompanied  by  an 
affidavit  of  verification.  When  a  married  woman  is 
sued  as  a  feme  sole  and  she  pleads  her  coverture,  and 
a  verdict  is  found  for  her,  she  is  entitled  to  her  costs 
of  the  plea  in  abatement  and  amendment  (15  &  16 
Vic.  c.  76,  s.  39). 

V.  Affidavit— Recent  alterations—  Costs.— By  the 
new  rule  of  Michaelmas  Vacation  1854,  affidavits  are 
to  be  in  the  first  person  and  divided  into  numbered 
paragraphs,  it  being  provided  that  every  affidavit  to 
be  thereafter  used  in  any  cause  or  civil  proceeding  in 
any  of  the  superior  courts  of  common  law  shall  be 
drawn  up  in  the  first  person,  and  shall  be  divided 
into  paragraphs,  and  every  paragraph  shall  be  num- 
bered consecutively,  and  as  nearly  as  may  be,  shall 
be  confined  to  a  distinct  portion  of  the  subject,  no 
costs  shall  be  allowed  for  any  affidavit,  or  part  of  any 
affidavit  substantially  departing  from  this  rule. 

VI.  Warrant  of  attorney— Attestation. — Formerly 
a  warrant  of  attorney  or  cognovit  given  by  a  prisoner 
in  custody  must  have  been  executed  in  the  presence 
of  his  attorney,  and  be  attested  by  him.  This  rule 
of  practice  is  now  no  longer  confined  to  the  case  of 
a  prisoner,  but  is  made  general  by  stat.  1  &  2  Vic.  c. 
110,  s.  9.  The  wise  purpose  of  the  legislature  was 
to  impress  upon  the  mind  'of  every  person  executing 
a  warrant  of  attorney  the  information  of  its  nature 
and  effect ;  it  is  therefore  enaeted  by  sec.  9  of  the 
above  statute  that  from  and  after  the  1st  October 

•  1838  no  warrant  of  attorney  to  confer  judgment  in 
any  personal  action,  shall  be  valid,  unless  there  shall 
be  present  some  attorney  of  one  of  the  superior 
courts  on  behalf  of  the  person  executing  the  warrant! 
expressly  named  by  him,  and  attending  at  his  re- 
quest, to  inform  him  of  the  nature  and  effect  of  such 
warrant  before  the  same  is  executed ;  which  attorney 
shall  subscribe  his  name  a  sa  witness  to  the  due  ex- 
ecution thereof,  and  thereby  declare  himself  to  be 
attorney  for  the  person  executing  the  same,  and 
state  that  he  subscribes  as  such  attorney. 

VH.  Deed— Death  of  attesting'  witness— Proof  of 
execution.— By  sec.  26  of  the  C.  L.  P.  A.  1854,  it  is 
provided  that  it  shall  no  longer  be  necessary  to  prove 
by  the  attesting  witness  any 'instrument,  sought  to 
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be  given  in  evidence  before  a  court  of  justice,  to  the 
validity  of  which  instrument  attestation  is  not  re- 
quisite ;  as  in  the  case  of  a  deed,  in  which  the  attes- 
tation is  necessary  rather  for  preserving  the  evidence 
than  for  constituting  the  essence  of  the  deed,  such 
instrument  may  be  proved  by  admission  or  otherwise 
as  if  there  had  been  no  attesting  witness  thereto. 
Before  the  above  act  it  was  an  inflexible  rule  that 
where  a  document  sought  to  be  given  in  evidence 
had  an  attesting  witness  to  the  signature,  he  must 
have  been  called  to  prove  the  document,  or  his  ab- 
sence accounted  for,  as  that  he  was  dead  &c.  and 
this  was  the  case,  though  the  document  was  not  re- 
quired by  law  to  be  attested.  After  the  death  was 
shown,  evidence  was  given  of  his  hand-writing,  but 
the  general  opinion  was,  that  the  execution  by  the 
party  to  the  deed  need  not  have  been  proved  except 
for  the  purposes  of  identity  (Key,  div.  •'  Common 
•Law",  p.  126,  2nd.  edit. ;  Boden  v.  Byde,  4  Q.  Ben. 
Bep.  626). 

VIIL  Debt  for  goods — General  Issue — Evidence — 
H  O.  BSL  Term  1853,  pi.  6.— In  all  actions  on  simple 
contract,  the  general  issue  shall  operate  only  as  a 
denial  in  fact  of  the  express  contract,  promise,  or 
agreement  alleged,  or  of  the  matters  of  feet  from 
which  the  contract,  promise,  or  agreement  alleged 
may  be  implied  in  law.  To  causes  of  action  to  which 
the  plea  of  u  never  was  indebted "  is  applicable,  as 
provided  in  schedule  B.  (86)  of  the  C.  L.  P.  A., 

1852,  and  to  those  of  a  like  nature,  the  plea  of  non- 
assumpsit  shall  be  InadmiHaible,  and  the  plea  of"  never 
was  indebted  "  will  operate  as  a  denial  of  those  mat- 
ters of  fact  from  which  the  liability  of  the  defendant 
arises,  ex  gratia  in  actions  for  goods  sold  and  deli- 
vered, the  plea  will  operate  as  a  denial  of  the  sale 
and  delivery  in  point  of  fact  (Beg.  Gen.  Hil.  Term, 

1853,  pi.  6).  So  that  when  the  general  issue  only 
is  pleaded,  the  plaintiff  must  prove — 1,  the  contract 
of  sale,  express  or  implied*;  2,  the  delivery  of  the 
goods ;  3,  the  value  where  there  is  no  price  agreed 
upon.  In  general,  proof  of  the  delivery  of  the  goods 
to?  and  receipt  of  them  by,  the  defendant,  is  primd 
facie  evidence  of  the  contract,  and  supersedes  the 
proof  of  an  order  (Bennett  v.  Henderson,  2  Stark. 
550). 

IX.  Rent—Execution — Notice  from  the  landlord. — 
By  statute  8  Anne,  c.  14,  s.  1,  no  goods  or  chattels 
being  in  or  upon  any  hereditaments  or  premises, 
leased  for  life,  terms  of  years,  at  will,  or  otherwise, 
shall  be  liable  to  be  taken  by  virtue  of  any  execution, 
unless  the  party  at  whose  suit  the  execution  is  sued 
out  shall,  before  the  removal  of  the  goods,  pay  to  the 
landlord  of  the  premises  such  sum  as  is  due  to  him 
for  rent  at  the  time  of  the  seizure,  not  exceeding  one 
year's  rent,  the  sheriff  shall  thereupon  proceed  to 
levy  as  well  the  money  so  paid  for  rent  as  the  money 


to  be  levied  under  the  execution.  But  notice  being 
given  if  the  goods  are  removed,  the  sheriff  being  the 
party  who  remover  them  becomes  liable,  and  the 
landlord  may  proceed  against  him  either  by  applica- 
tion to  the  court  or  by  action  (Wood  v.  Wood,  5 
Jur.  525,  3  Bacon's  Ahr.  387,  398,  7th  edit:  Pract. 
Com.  L.  310,  811). 

X.  Consolidating  actions — Underwriting  of  the  samf 
policy. ~- Where  several  actions  are  brought  against 
different  underwriters  on  the  same  policy  to  save  un- 
necessary expences,  they  may  apply  to  a  judge  at 
chambers  to  stay  the  proceedings  in  all  the  actions 
but  one,  they  undertaking  to  abide  by  the  verdict  in 
that  one.  Formerly  issues  must  have  been  joined  in 
all  the  actions  before  the  application  to  consolidate 
them  would  be  made ;  afterwards  it  became  a  practice 
at  judges'  chambers  to  consolidate  after  declaration, 
and  before  plea ;  and  more  recently  it  has  been  de- 
cided that  it  maybe  done  after  appearance,  and  before 
declaration  (Pract.  Com.  L.  359,  et  seq.). 

XI.  Judgment,  when  entered. — In  the  case  of  a  ver- 
dict or  a  nonsuit,  in  or  out  of  term,  judgment  may  be 
signed  and  execution  issued  in  fourteen  days,  unless 
an  execution  be  ordered  to  issue  at  an  earlier  or  later 
period  (15  &  16  Vic.  c.  76,  s.  120 ;  Bule  Hil.  Term, 
1853,  pi.  57). 

XEL  Property  of  defendant  in  the  hands  of  third 
person. — There  is  evidently  a  mistake  in  this  ques- 
tion ;  for  there  is  no  mode  in  which  a  plaintiff  can 
get  at. the  particulars  of  a  defendant's  property  in  the 
possession  of  a  third  party.  The  sheriff,  on  &f.  fa., 
may  take  them,  but  to  justify  entering  the  third  per- 
son's dwelling-house,  he  must  be  sure  the  defendant's 
goods  are  there.  It  is  possible  that  the  examiners 
alluded  to  debts  due  to  a  defendant  against  whom 
judgment  has  been  obtained,  in  which  case,  as  before 
stated  (ante,  pp.  271,  419),  provisions  have  been 
made  for  compelling  the  person  indebted  (called  the 
garnishee)  to  pay  the  judgment  creditor. 

Xm.  Interrogatories  to  ascertain  facts  from  opposite 
party. — A  party  who  wishes  to  ascertain  facts  be- 
lieved to  be  in  the  knowledge  of  his  opponent  should 
deliver  interrogatories  in  writing  requiring  the  same 
to  be  answered  by  such  party,  as  provided  by  the 
Common  Law  Procedure  Act,  1854,  ss.  51 — 57, 
stated  ante,  p.  160. 

XIV.  Error — New  power  given  by  the  C.  L.  P.  A., 
1854.— The  Comm.  L.  P.  A.  s.  33-44,  in  accordance 
with  the  recommendations  of  the  Com.  Law  Com- 
missioners, gives  an  appeal  on  the  refusal  of  a  rule 
for  a  new  trial,  to  enter  a  non-suit  or  verdict,  and 
establishes  a  court  of  appeal  for  hearing  the  same. 
By  sec.  33,  in  every  rule  nisi  for  a  new  trial,  or  to 
enter  a  verdict  or  non-suit  the  grounds  upon  which 
it  is  granted,  shall  be  shortly  stated  in  such  rule. 
By  sec.  34,  if  on  motion  to  enter  a  verdict  or  non- 
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suit  upon  a  point  reserved  at  the  trial,  the  role  to 
■hew  cause  be  refused  or  granted  and  then  discharged, 
or  made  absolute,  the  party  decided  against  may  ap- 
peal,, and  by  s.  35,  if  on  motion  for  a  new  trial,  upon 
the  ground  that  the  judge  had  not  ruled  accdrding 
to  law,  the  rule  to  shew  cause  be  refused,  or  if  granted 
be  then  discharged  or  made  absolute,  the  party  de- 
cided against  may  appeal,  provided  any  one  of  the 
judges  dissent  from  the  rule  being  refused,  or  when 
granted  being  discharged  or  made  absolute  as  the 
case  may  be,  or  provided  the  court  in  its  discretion 
think  fit  that  an  appeal  may  be  allowed ;  provided 
that  where  the  application  for  anew  trial  is  made 
upon  matter  of  discretion  only,  as  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence,  or 
otherwise,  no  such  appeal  shall  be  allowed ;  by  s.  36 
the  courts  of  appeal  for  the  purposes  of  the  act  are  the 
Court  of  Error,  the  Exchequer  Chamber,  and  the 
House  of  Lords  (ante,  p*  159). 

XV.  Mortgage  deed— Plea  of  non-est- factum — Evi- 
dence,— In  an  action  on  a  mortgage  deed,  as  in  all  ac- 
tions on  specialties  and  covenants,  the  plea  of  non  est 
factum  shall  operate  as  a  denial  of  the  execution  of 
the  deed  in  point  of  fact  only,  and  all  other  defences 
shall  be  specially  pleaded,  including  matters  which 
made  the  deed  absolutely  void,  as  well  as  those  which 
make  it  voidable,  such  as  that  the  deed  was  obtained 
by  fraud,  or  that  the  consideration  money  was  not 
paid  (Beg.  Gen.  HiL  Term,  1853,  pi.  10). 

conveyancing  (ante,  p.  433). 

I.  Dower  toes. — The  limitations  to  bar  dower  are 
to  the  use  of  the  purchaser  for  life,  and,  after  the 
determination  of  that  estate,  to  the  use  of  the  dower 
trustees  his  heirs  or  executors  and  administrators, 
during  the  life  of  the  purchaser  upon  trust  for  him, 
and  after  the  determination  of  that  estate  to  the  use 
of  the  purchaser  in  fee.  The  limitations  are  effec- 
tual inasmuch  as  the  dower  trustees'  interposed  estate 
is  a  vested  remainder,  so  that  the  purchaser  has  not, 
during  the  coverture,  a  seisin  of  the  inheritance  in 
possession,  which  is  requisite  to  give  dower  to  a 
wife  married  before  the  Dower  Act  (see  Horsey's 
Purchase  Deeds,  p.  55) 

IL  Conveyance  to  uses. — On  a  limitation  either  in 
a  grant  or  release  (founded  on  a  lease  for  years,  if 
now  ever  made  a  most  unnecessary  ^matter)  to  A.  and 
his  heir$,  to  the  use  of  B.  and  his  heirs,  to  the  use  of 
C.  and  his  heirs,  A.  takes  nothing,  B.  has  a  legal 
estate,  and  C.  is  entitled  to  the  equitable  interest : 
for  the  Statute  of  Uses  executes  only  the  first  use, 
viz.,  that  to  B.  See  fuller  explanation  in  Key,  div. 
"  Conveyancing/  pp.  122—125,  3rd  edit. ;  1  Sand. 
Us.  97, 2nd  edit ;  Noy's  Max.  306,  note  by  Bythew. ; 
2  Black.  Com.  833—338. 

in.  Lands  for  charitable  purposes. — Lands  may  be 


given  for  charitable  purposes  by  a  deed  executed  in 
the  presence  of  two  witnesses,  made  twelve  calendar 
months  at  least  before  the  death  of  the  grantor,  and 
enrolled  within  six  calendar  months,  whereby  the 
gift  is  made  to  take  effect  in  possession  immediately 
from  the  making  for  the  benefit  of  the  charity,  and 
is  without  power  to  revoke,  or  trust,  &c,  for  the 
grantor  (9  Geo.  2,  c.  36 ;  Burton's  Comp.  pp.  83,  84  ; 
1  Steph.  Com.  428, 1st  edit).  This  is  not  to  apply  to 
a  sale  for  value  by  new  act. 

17.  Barring  estate  tail  created  by  different  instru- 
ment from  (hat  creating  Ufe  estate,— The  consent  of 
the  protector  is  required  to  the  full  barring  of  an 
estate  tail  only  where  the  preceding  estate  to  that  in 
tail  was  created  by  the  same  settlement,  t.  e.,  instru- 
ment, whether  deed  or  will.  ;As  A.'s  life  estate  was 
created  by  the  deed  and  B.'s  estate  tail  by  B.'s  will 
(which  is  presumed  not  to  have  been  such  an  ap- 
pointment as  by  sec.  1  of  the  Fines  and  Recoveries 
Abolition  Act  would  be  considered  as  having  been 
made  under  a  power  in  the  deed  creating  A.'s  life 
estate),  and  therefore  A.  is  not  a  protector  of  the 
settlement,  and  consequently  C.  alone  can  bar  his 
estate  tail  under  sec.  15  of  the  3  &  4  Will.  4,  c.  74, 
the  provision  in  sec.  34  as  to  the  protector's  consent 
not  applying  for  the  reasons  above  stated. 

Y.  Lis  pendens.— A  lis  pendens  is  the  designation 
given  to  a  suit  pending  in  a  court  of  equity.  A 
memorandum  thereof  must,  in  order  to  affect  a  pur- 
chaser of  the  lands  in  litigation,  be  registered  with 
the  senior  master  of  the  Court  of  Common  Pleas ; 
if  in  the  Lancaster  palatine  courts,  then  with  the 
officer  thereof  (ante,  p.  427). 

VI.  Freebench  out  of  copyholds.— The  3  &  4  Will. 
4,  o.  105,  does  not  apply  to  copyholds  so  as  to  affect 
the  dower  of  women :  consequently  a  declaration  in 
a  deed  executed  by  a  purchaser  of  copyholds  that  his 
widow  shall  not  be  entitled  to  dower  (or  freebench, 
as  it  is  termed),  will  not  deprive  her  of  her  rights 
(Ptwdrell  v.  Jones,  3  Eq.  Rep.  63 ;  ante,  p.  338). 

VH.  Power  to  appoint  among  children — Appoint- 
ment  to  grandchildren.  —  On  a  power  to  appoint 
amongst  children  an  appointment  cannot  be  made  to 
the  children  of  a  deceased  child,  the  latter  not  being 
objects  of  the  power  (Brudenell  v.  Elwes,  1  East, 
442 ;  Sugd.  Powers,  522,  et  seq.  5th  edit). 

VIII.  Attested  copies. — Where  the  vendor  retains 
the  title-deeds,  as  relating  to  other  property  not  sold, 
the  purchaser  is,  in  the  absence  of  special  conditions, 
entitled  to  attested  copies  of  the  documents  of  title, 
not  being  of  record  (Key,  div.  "  Conveyancing,"  p. 
155,  3rd  edit. ;  2  Sugd.  Vend.  119, 11th  edit. ;  ante, 
p.  267). 

DC  Strict  settlement  of  lands. — By  uses  in  strict 
settlement  are  meant  those  limitations  which  prevent 
the  estate  settled   from  being  alienated  until  the 
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eldest  son  attains  twenty- one.  The  limitation  may 
be  to  the  parents  for  life,  with  remainder  to  the  first 
and  other  sons  of  their  bodies  and  their  respective 
heirs  male,  and  afterwards  (generally)  to  the 
daughters  and  the  heirs  of  their  bodies  as  tenants  in 
common.  Formerly  a  limitation  to  trustees  to  pre- 
serve contingent  remainders  was  inserted,  but  this 
is  not  now  in  general  necessary,  though  with  a  view 
to  the  protection  of  the  estate  from  waste,  &c,  it  is 
well  to  insert  it  (see  Watk.  Convey,  by  White,  111, 
112 ;  Id.  by  Merrifield,  81—83 ;  Princ.  Eq.  283—292). 

X.  Mortgage  'to  three,  with  power  of  sale. — In  a 
mortgage  in  fee  to  three  persons,  the  power  of  sale 
should  be  reserved  to  them,  or  the  survivors  or 
survivor  of  them,  and  their  assigns,  And  the  ex- 
ecutors or  administrators  of  such  survivor,  (see  ftfnu 
v.  Poole,  1  Jur.  N.  S.  372,  noticed  in  Summary).' 

XI.  Lease. — Covenants  by  lessee  who  has  assigned. — 
A  lessee,  who  has  assigned  over  is  still  liable  to  his 
lessor  on  the  express  covenants  contained  in  the 
lease,  but  not  on  such  as  are  merely  implied  (Key, 
div.  "  Common  Law,"  pp.  69,  70,  3rd  edit. ;  div. 
44  Conveyancing,"  p.  58,  3rd  edit.). 

XII.  Execution  of  will — Cancelling  will. — The  re- 
quisites to  the  due  execution  of  a  will  are  stated 
ante,  p.  266,  No.  10.  A  will  may  be  cancelled  or' 
revoked  by  marriage,  and  also  by  burning,  tearing, 
or  otherwise  destroying  the  same  by  the  testator 
himself,  or  by  some  person  in  his  presence  and  by 
his  directions,  the  same  being  done  animo  revocandi 
(lVicc.  26,  ss.  18,20). 

XIII.  Heirship. — A  party  claiming  to  be  heir-at- 
law  as  the  eldest  son  of  another  must  prove  the  mar- 
riage of  his  father  and  mother,  and  that  he  was  their 
eldest  son  (Roscoe's  Evi<L  p.  450,  5th  edit.). 

XIV.  Conveyance  by  trustees. — On  a  conveyance 
from  trustees  they  cannot  be  required  to  enter  into 
any  other  covenant  than  they  have  not  incumbered 
(Key,  div.  "Conveyancing,"  p.  126,  3rd  edit.; 
Worley  v.  Frampton,  16  Law  Journ.  Chanc.  102). 

XV.  Sale  of  copyholds—Expense  of  surrender  and 
admittance. — The  expense  of  the  surrender  of  and 
admittance  to  copyholds  on  a  sale  falls  upon  the  pur- 
chaser (2  Sug<L  Vend.  692,  10th  edit. ;  Key,  div. 
44  Conveyancing,1'  p.  21, 3rd  edit.). 

equity  (ante,  p.  433). 

I.  Exclusive  jurisdiction  of  equity. — The  principal 
matters. in  which  courts  of  equity  have  practically 
exclusive  jurisdiction  and  power  to  afford  relief  are 
the  following : — Discovery,  cancellation  and  delivery 
up  of  documents,  relief  against  accidents  and  frauds, 
specific  performance  of  agreements  (3  Law  Stud. 
Mag.  N.  S.  Sup.  23 ;  ante,  p.  317,  818)  and  other 
duties,  interpleader  (in  which  courts  of  law  now  by 
statute  exercise  jurisdiction  also)  (see  Key,    div. 


u  Common  Law,"  pp.  167,  168,  2nd  edit.)  bills  to 
quiet  possession,  &c,  to  perpetuate  testimony,  in- 
junctions to  stay  actions  at  law  (Att  Gen.  v.  Hallett, 
16  Law  Journ.  N.  S.  Exch.  131)  enforcement  of 
trusts,  performance,  &c,  of  marriage  settlements, 
redemption  of  mortgages,  and  arrangement  of  the 
accounts,  the  ascertainment  and  settlement  of  the 
rights  of  legatees,  &c,  under  wills,  administration  of 
estates  of  deceased  persons,  as  well  intestate,  as 
testate,  charity  suits,  relief  from  penalties  and  for- 
'  feitures,  not  being  merely  for  non-payment  of 
mortgage  money  or  rent  (see  2  Law  Stud.  Mag. 
N.  S.  290—292;  Key,  div.  "  Equity,"  p.  42,  3rd 
edit.)  care  aud  protection  of  idiots,  &c.  (see  further, 
3  Law  Stud.  Mag.  N.  S.  Supp.  pp.  23,  87). 

II.  Remedies  at  law  and  in  equity. — The  courts  of 
common  law  and  of  equity  have  concurrent  juris- 
diction in  some  instances.  In  some  cases  of  fraud, 
courts  of  equity  and  of  commoft  law  have  concurrent 
jurisdiction  (see  Thoronghgood's  case,  2  Coke's  Rep* 
9  a ;  1  Fonbl.  Treat.  Eq.  b.  1,  c.  1,  s.  8,  n,  /). 
Again,  though  in  the  cases  of  accidents  courts  of 
equity  have  jurisdiction,  yet,  in  many  instances, 
courts  of  common  law  will  furnish  a  remedy.  Such 
are  the  instances  of  the  loss  of  deeds,  mistakes,in 
receipts  or  accounts,  wrong  payments,  deaths  which 
make  it  impossible  to  perform  a  condition  literally, 
&c.  (3  Black.  Com.  431 ;  1  Story's  Eq.  Jurispr.  c  3)/ 
Trusts  are  said  to  be  the  proper  objects  of  the 
jurisdiction  of  the  courts  of  equity,  yet  some  kinds 
of  trusts  are  cognizable  in  courts  of  law,  as  deposits 
and  all  manner  of  bailments,  &c.  (Woodd.  Vin.  Lect. 

I.  7,  pp.  208,  209 ;  1  Story's  Eq.  Jurispr.  s.  60) 
Courts  of  equity  have  concurrent  jurisdiction  in 
cases  of  dower,  though  this  was  formerly  doubted 
Fonbl.  Treat.  Eq.  b.  1,  c.  1,  s.  8,  a,  (f) ;  Curtis  v. 
Curtis,  2  Bro.  C.  C.  634 ;  Princ.  Eq.  159). 

III.  Setting  aside  deeds  or  contracts. — deeds  or 
contracts  will  be  set  aside  in  equity  where  they  are 
voidable  or  void  in  equity  only,  or  have  been 
obtained  by  actual  or  constructive  fraud  (Story's 
Eq.  Jurispr.  ss.  694— 705;  Key,  div.  44  Equity,"  p. 

II,  3rd  edit. ;  ante,  p.  374). 

IV.  Specific  performance  not  enforced.— A  contract 
for  specific  performance  will  not  be  enforced  where 
the  parties  were  incompetent  to  contract  (3  Jur. 
594 ;  First  Book,  44),  where  the  terms  are  not  cer- 
tain and  definite,  the  consideration  is  inadequate, 
fraud,  &c.,  is  practised,  or  the  contractor  cannot 
make  a  good  title  to  the  thing  agreed  to  be  sold. 
The  contract  must  in  general  (see  ante,  p.  238)  be 
such  as  can  be  performed  in  toto  (Princ.  Eq.  ch.  20 ; 
Key,  div.  "  Equity,"  pp.  45,  46,  3rd  edit. ;  12  Law 
Journ.  Chanc.  487). 

V.  Part  performance. — In  order  that  acts  should 
be  considered  in  the  light  of  part  performance,  so  as 
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to  take  a  case  out  of  the  statute  of  frauds,  it  is  essen- 
tial that  they  should  clearly  appear  to  be  done  solely 
with  a  view  to  the  agreement  being  performed.  For 
if  they  are  acta'  which  might  have  been  done  with 
other  views,  they  will  not  take  the  case  out  of  the 
statute,  since  they  cannot  properly  be  said  to  be  done 
by  way  of  part  performance  of  the  agreement.  Thus, 
where  the  party  is  let  into  possession  solely  under  the 
contract,  such  possession  will  take  the  case  out  of  the 
statute  as,  a  part  performance;  but  not  if  it  be  obtained 
wrongfully,  or  if  it  be  wholly  independent  of  the 
contract  (1  Fonbl.  Treat.  Eq.  b.  1,  C.  3,  s.  8,  n.  («) ; 
2  Story's  Eq.  Jurispr.  s.  762;  Frinc.  Eq.  195;  3 
Law  Stud.  Mag.  N.  S.  p.  105—107). 

VI.  Constructive  notice  of  incumbrances.  —  Con- 
structive notice,  it  has  recently  been  decided,  is  not 
toj*  extended  beyond  its  fair  limits  (ante,  p.  299). 
In  order  to  affect  a  purchaser  with  constructive 
notice  of  an  incumbrance  he  must  be  guilty  of  gross 
or  culpable  negligence :  at  least,  it  must  be  such  as 
properly  to  put  him  upon  inquiry  (Ware  v.  Egmont, 
ante,  pp.  299,  300).  Notice  that  title  deeds  are  in 
the  possession  of  a  third  party  is  notice  that  he  has 
a  charge  on  the  estate,  and  the  party  having  the 
notice  will  be-  deemed  to  have  constructive  notice  of 
any  existing  -charge  (Dart's  Vend.  454,  2nd  edit. ; 
Dryden  t.  Frost,  3  Myl.  and  Cr.  670).  • 

VII.  Forfeiture  of  lease  by  breach  of  covenant — 
Relieved  or  not. — Equity  never  relieves  against  a 
breach  of  covenant  in  a  lease  unless  the  payment  of 
money  will  be'  an  adequate  compensation,  and  the 
party  can  be  put  just  in  the  same  position  as  if  no 
breach  had  been  committed  (Princ.  Eq.  388—390 ; 
Elliott  v.  Turner,  13  Sim.  477;  5  Jur.  1178).  Thus 
a  neglect  to  insure  will  not  be  relieved  against,  as 
the  lessor  cannot  be  put  in  the  same  condition,  as  the 
risk  by  non-insurance  is  not  a  matter  of  calculation. 

VLLL  Trustees  —  Protection  of  —  Trustees  may 
obtain  protection  in  the  execution  of  the  trusts  con- 
fided to  them  by  obtaining  the  direction  of  a  court  of 
equity  in  a  suit  instituted  by  them  for  carrying  out 
the  trusts.  Also,  by  the  10  &  11  Vic.  c.  96,  and 
12  &  13  Vic.  c.  74,  where  the  trust  property  consists 
of  money  or  stocks  they  may  bring  the  same  into 
court,  and  be  discharged  from  any  further  liability  in 
respect  thereof  (Key,  div.  4*  Equity,"  pp.  68,  69, 
3rd  edit. ;  ante,  p  304). 

IX.  Trustees  purchasing  trust  estate. — Trustees, 
not  being  mere  trustees  for  sale,  may  become  pur- 
chasers of  the  trust  property  from  cestuis  que  trust 
who  are  sui  juris,  but  the  onus  lies  on  them  to  show 
that  the  transaction  was  fair  in  every  respect,  and 
that  the  character  of  trustee,  at  least  qud  that  par- 
ticular transaction,  was  put  an  end  to.  In  other 
cases  an  order  of  the  court  should  be  obtained 


(Dart's  Vend.  p.   16—25 ;  Coles  v.  Trecothick,  9 
Ves.  243 ;  ante,  pp.  202,  203). 

X.  Claims,  in  what  cases  filed— The  principal  cases 
in  which  claims  may  be  filed  instead  of  proceeding  by 
bill  are  for  administration,  for  foreclosure  orre~ 
demption  of  a  mortgage  or  lien,  for  the  specific  perfor- 
mance of  agreements  for  sale,  for  partnership  ac- 
counts where  partnership  has  ceased,  for  compelling  a 
trustee  to  allow  his  name  to  be  used  by  his  cestui  que 
trust  in  enforcing  legal  claims,  and  for  the  appoint- 
ment of  new  trustees.  These  are  the  ordinary  cases, 
but  special  claims  may,  by  leave,  be  filed  (see  2  Law 
Stud.  Mag.  N.  S.  143,  144). 

XI.  Defence  to  claims. — In  the  case  of  a  claim  there 
is  no  formal  defence  made  on  record  as  in  the  case  of 
a  bill,  but  the  defendant  meets  the  plaintiff's  case  by 
affidavits,  and  he  may  also  examine  witnesses  orally 
(15  &  16  Vic.  c.  86,  s.  40). 

XII.  Proceedings  before  judge  at  chambers. — The 
following  are  some  of  the  usual  procedings  which 
now  take. place  at  judges1  chambers — viz.,  1.  As  to 
guardianship  of  infants  (except  the  appointment  of 
guardian  ad  litem).  2.  As  to  maintenance  or  ad- 
vancement of  infants.  3.  For  administration  of  es- 
tates under  the  act  of  the  15  &  16  Vic.  c.  86.  4.  For 
time  to  plead,  answer,  or  demur.  5.  For  leave  to 
amend  bills  or  claims.  6.  For  enlarging  publication 
or  the  time  of  closing  evidence.  7.  For  the  pro- 
duction of  documents.  8.  Relating  to  the  conduct  of 
suits  or  matters.  9.  As  to  matters  connected  with 
the  management  of  property.  10.  For  payment 
into  court  of  purchaser's  moneys  under  sales  by  order 
of  the  court,  and  investing  same. 

XQI.  Appeal  from  decree  or  order. — A*  party  to  a 
suit  may  appeal  from  a  decree  or  order  of  the  Master 
of  the  Bolls  or  one  of  the  vice-chancellors  to  the 
Court  of  Appeal,  unless  the  decree  be  enrolled  by 
the  opposite  party,  in  which  case  the  appeal  must  be 
to  the  Lords  direct  (4  Law  Stud.  Mag.  N.  S.  105) ; 
where  the  Court  of  Appeal  have  heard  the  appeal 
there  is  an  appeal  therefrom  to  the  Lords  (Pract. 
Eq.  312,  377  ;  2  Dan.  Pract.  1331,  et  seq  ,  2nd  edit. ; 
Key,  div.  "  Equity,"  pp.  129—131,  2nd  edit.).  The 
appeal  must  be  set  down  for  hearing,  and  the  requi- 
site notice  thereof  duly  served  within  five  years  from 
the  date  of  the  decree  or  order  complained  of 
(Decree  Ord.  of  7  Aug.  1852,  pi.  1). 

XIV.  Interlocutory  proceedings.  —  Interlocutory 
proceedings  are  such  as  are  made  to  the  court  or  at 
chambers  for  interference  in  a  matter  arising  in  the 
progress  of  the  cause,  cither  before  or  after  the  hear- 
ing. Such  applications  relate  either  to  the'  process 
of  the  court  or  to  the  protection  of  the  property  in 
litigation  pendente  lite,  or  to  any  matter  upon  which 
the  interference  of  the  court  is  required  before  or  in 
consequence  of  a  decree  or  decretal  order  (2  Dan. 
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Pract.  1445,  2nd  edit).  Such  is  the  strict  meaning 
of  u  interlocutory  applications,"  but  some  books  of 
practice  give  a  much  wider  meaning  to  the  term,  and 
class  thereunder  most  of  the  smaller  proceedings  in 
a  cause,  such  as  applications  for  time  to  plead,  for 
inspection  and  production  of  documents,  dismissal  of 
bill  for  want  of  prosecution,  &c. 

XV.  Ne  exeat  regno. — A  ne  exeat  regno  may  be 
obtained  on  the  ground  that  the  defendant  is  about  to 
leave  the  country,  and  that  the  plaintiff's  equitable 
claim  against  him  will  be  thereby  defeated  unless  he 
be  required  to  give  security  (Pract.  Equity,  446— 
452 ;  Key,  div.  "Equity,"  p.  141, 2nd  edit ;  1  Dan. 
Pract.  371 ;  2  Id.  1562—1581,  2nd  edit). 

.  bankruptcy  (ante,  p.  434). 

L  Consolidation  Act — The  several  previous  statu- 
tory provisions  relating  to  bankrupts  were  consoli- 
dated by  the  12  &  13  Tic.  c.  106 :  the  short  title  of 
the  act  is  "The  Bankrupt  Law  Consolidation 
Act,  1849." 

II.  Person*  liable  to  become  bankrupt.— The  de- 
scription of  persons  liable  to  become  bankrupt  may, 
in  general  terms,  be  stated  to  be,  persons  Beeking 
their  living  by  buying  and  selling,  or  using  the  trade 
of  merchandise  by  way  of  bargaining,  exchange, 
bartering,  commission,  consignment,  or  otherwise,  in 
gross  or  by  retail  (Key,  div.  "  Bankruptcy,"  p.  12, 
2nd  edit). 

IH.  Dealing. — Though  the  quantum  of  dealing  is 
immaterial,  there  must  be  evidence  to  support  the 
inference  of  an  intention  to  deal  generally,  in  which 
case  a  very  small  degree  of  actual  trading  is  suf- 
ficient (pet  Lord  Henley,  Bankr.  p.  3,  3rd  edit). 

17.  Acts  of  bankruptcy. — The  following  are  the 
principal  acts  of  bankruptcy — namely,  1,  the  trader's 
departing  this  realm :  2,  or  remaining  abroad ;  3,  or 
departing  from  his  dwelling-house,  or  otherwise  ab- 
senting himself;  4,  or  beginning  to  keep  house ;  5, 
or  suffering  himself  to  be  arrested  or  taken  in  execu- 
tion ;  6,  or  suffering  himself  to  be  outlawed ;  7,  or 
procuring  himself  to  be  arrested  or  taken  in  execu- 
tion, or  his  goods,  &c,  to-  be  attached,  sequestered, 
or  taken  in  execution ;  8,  or  making  any  fraudulent 
grant  or  conveyance  of  any  lands,  tenements,  goods, 
or  chattels,  any  fraudulent  surrender  of  any  copy- 
hold lands  or  tenements,  or  any  other  fraudulent 
gift,  delivery,  or  transfer  of  any  goods  or  chattels ; 
9,  lying  in  prison  for  twenty-one  days  after  arrest 
for  debt,  or  after  detention  for  debt  (where  he  was 
arested  for  any  other  cause);  10,  escaping  out  of 
prison  where  arrested,  &c,  for  a  debt ;  11,  filing  a 
declaration  of  insolvency  in  the  office  of  the  registrar 
ante,  pp.  152, 153),  provided  a  petition  for  adjudica- 
tion is  filed  within  two  months  (sec.  70) ;  12,  filing  a 
petition  in  the  Insolvent  Debtors'  Court  in  India, 


<&c. ;  13,  filing  a  petition  in  the  Insolvent  Debtors* 
Court  in  England  j  14,  filing  a  petition  for  private 
arrangement;  15,  an  assignment  for  benefit  of  cre- 
ditors, under  and  subject  to  the  circumstances  men- 
tioned in  Answer  V. ;  16,  non-payment,  &c.,  of  debt 
or  judgment  after  notice  requiring  payment,  as  to 
which  see  infra,  No.  VII.  The  acts  from  No.  1  to  8 
must  be  done  with  the  intention  to  defeat  or  delay 
creditors ;  the  rest  do  not  require  any  such  intention, 

V.  Assignment  for  benefit  of  creditors. — An  assign- 
ment by  a  trader  of  all  his  estate  and  effects  for  the 
benefit  of  his  creditors  is  an  act  of  bankruptcy,  but  if 
it  be  executed,  attested,  and  advertised,  as  required 
by  sec.  68  of  the  Consolidation  Act  (set  out  and 
explained  ante,  p.  196),  and  no  petition  for  adjudica- 
tion is  filed  within  three  months  from  the  execution 
of  such  deed,  it  cannot  be  afterwards  used  as  an  act 
of  bankruptcy  (1  Law  Stud.  Mag.  N.  S.  253 ;  Key, 
div.  "  Bankruptcy,"  pp.  30,  3J,  2nd  edit). 

VI.  Obtaining  adjudication. — In  order  to  obtain  an 
adjudication  in  bankruptcy  a  petition  must  be  pre- 
pared and  presented  by  the  solicitor,  in  the  form 
given  in  one  of  the  schedules  to  the  12  &  13  Vic  c 
106,  by  a  creditor  to  a  proper  amount  (1  Chron.  p. 
822).  Within  three  days  thereafter  (t.  e.,  the  three 
days  in  which  the  petitioning  creditor  has  priority), 
or  such  extended  time  as  shall  be  allowed  by  the 
court,  the  petitioning  creditor  must  pro?e  his  debt, 
the  trading,  and  the  act  of  bankruptcy.  The  bank- 
rupt should  then  have  notice  of  the  adjudication  by 
service  of  a  duplicate  thereof,  and  if  he  does  not 
show  good  cause  for  reversing  it  within  seven  days 
or  an  extended  period  not  exceeding  fourteen  days 
after  service  of  the  duplicate,  the  adjudication  should 
be  advertised  in  the  London  Gazette,  and  meetings 
appointed  (See  1  Law  Stud.  Mag.,  N.  S.,  p.  254 ; 
1  Chron.  153). 

VII.  Notice  to  debtors  to  pay,  frc.,  debt. — Where  a 
trader  has  not  committed  an  act  of  bankruptcy,  a 
creditor  may  proceed  to  compel  him  to  do  so  by  giving 
him  notice  to  pay  or  secure  his  debt,  whenf  if  the 
debtor  is  unable  to  do  so,  not  having  a  good  defence, 
he  will  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy (ante,  p.  225,  et  seq). 

VIII.  Witnesses  to  prove  trading,  j-c.— The  atten- 
dance of  witnesses  to  prove  the  trading  and  act  of 
bankruptcy  may  be  compelled  bv  summons  as  stated 
and  explained  ante,  p.  357. 

IX.  Amount  of  petitioning  creditor's  debt — If  there 
be  one  petitioning  creditor  his  debt  must  amount  to 
£50 ;  if  two,  £70 ;  if  three  or  more,  £100.  Partners 
are  reckoned  as  one  creditor  (ante,  p.  284). 

X.  Trader  making  himself  bankrupt. — Where  the 
trader  has  committed  an  act  of  bankruptcy  lie  may 
petition  for  adjudication  against  himself  if  he  can 
make  it  appear  that  his  available  estate  (see  22  Law 
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Tim.  160)  is  sufficient  to  produce  the  sum  of  £150 
at  least  This  is  in  lieu  of  the  old  rule  that  five 
shillings  in  the  pound  must  be  shown.  (17  &  18  Vic. 
c.  119,  stated  ante,  p.  153). 

XL  Warrants  of  attorney,  judgments,  frc. — The 
bankruptcy  has  the  effect  of  nullifying  warrants  of 
attorney  and  consents  to  judges'  orders,  and  even 
judgments  not  entered  up  for  a  twelvemonth  before 
the  bankruptcy,  unless  as  to  chattels  there  has  been 
a  sale  thereunder,  or  as  to  lands  a  seizure.  A  judg- 
ment on  a  warrant  of  attorney,  a  cognovit,  a  judge's 
order,  obtained  by  consent,  or  by  way  of  fraudulent 
preference,  if  not  filed  within  twenty-one  days  is 
void  against  the  assignees  (Key,  div.  u  Bankruptcy," 
pp.  79,  80,  2nd  edit.). 

XH.  Reputed  ownership.  —  Property  in  the  pos- 
session of  the  bankrupt  belonging  to  a  third  party 
with  the  consent  of  the  latter  will  in  general  pass  to 
the  asignees  (see  ante  p.  76). 

£111.  Bankrupt's  liability  on  leases.— The  bank- 
rupt remains  liable  for  future  rent  and  breaches  of 
covenant  of  any  lease  granted  to  him,  unless  the 
assignees  accept  the  lease  or,  having  refused,  the 
bankrupt  deliver  same  up  to.  the  lessor.  This  is  by 
sec.  145  of  the  Consolidation  Act>  which  enacts  that 
if  the  assignees  of  any  bankrupt  having  or  being 
entitled  to  any  lease  or  agreement  for  a  lease,  shall 
elect  to  take  such  lease  or  agreement  for  a  lease,  as 
the  case  may  be,  the  bankrupt  shall  not  be  liable  to 
pay  any  rent  accruing  after  the  issuing  of  the  fiat  or 
filing  of  the  petition  for  adjudication  of  bankruptcy 
.  against  him,  or  to  be  sued  in  respect  of  any  subsequent 
non-observance  or  non-performance  of  the  conditions, 
covenants,  or  agreements  in  any  such  lease  or  agree- 
ment. If  the  assignees  shall  decline  to  take  such  lease 
or  agreement*  for  a  lease,  the  bankrupt  shall  not  be 
liable,  if  within  fourteen  days  after  he  shall  have'  had 
notice  that  the  assignees  have  declined,  he  shall  de- 
liver up  such  lease  or  agreement  for  a  lease  to  the 
person  then  entitled  to  the  rent  or  having  so  agreed 
to  lease,  as  the  case  may  be. 

XIV.  Proof  on  bill  where  all  parties  bankrupt. — 
Where  all  the  parties  to  a  bill  of  exchange  become 
bankrupt,  the  holder  may  prove  the  whole  amount 
against  each  estate,  and  receive  dividends  thereon 
from  each  of  the  estates  against  which  he  has  proved, 
provided  that  he  do  not  receive  more  than  20s.  in  the 
pound  upon  the  amount  actually  due  to  him  (Exp. 
Dyer,  6  Vesey,  9 ;  Exp.  Adam,  2  Rose,  36  ;  Exp. 
Wildman,  1  Atkyns,  109',  Archb.  Bankr.  Tract.  132, 
10th  edit.).  And  where  there  are  solvent  parties  to 
the  bill,  the  holder  may,  notwithstanding  his  proof 
against  the  bankrupt  parties,  proceed  at  law  against 
them  (Archb.  Bankr.  Fract.  132, 10th  edit. ;  Henley's 
Bankr.  155,  3rd  edit.).  Where  the  creditor  before 
proof  has  received  a  part  of  the  bill  from  any  of  the 


persons  liable  to  pay  it,  he  can  only  prove  for  so  much 
as  remains  (Exp.  Wildman,  2  Vesey,  113 ;  exp.  Wor- 
rall,  1  Cox,  309). 

XV.  Proofs  by  joint  and  separate  creditor's  against 
partners. — Where  an  adjudication  is  obtained  against 
partners,  and  there  are  joint  and  separate  creditors 
and  estates,  joint  debts  must  be  proved  against  the 
joint  estates,  and  separate  debts  against  the  separate 
estates  (Craven  v.  Widdows,  2  Cha.  Cas.  149 ;  6  Law 
Stud.  Mag.  249 ;  Exp.  Cook,  1  P.  Will.  500 ;  Exp. 
Hunter,  1  Atkyns,  251 ;  Horsey's  Case,  3  P.  Will. 
23  ;  Eckhart  v.  Wilson,  8  Term  Rep.  140 ;  Grey  v. 
Chiswell,  9  Ves.  124  ;  Exp.  Birley,  2  Mont.  D.  and 
De  G.  854).  The~rule  is  inflexible  whatever  be  the 
amount  of  the  estate ;  and  in  onexase  Lord  Eldon  said 
that  if  there  be  only  6d.  of  joint  estate,  joint  creditors 
are  not  entitled  to  a  dividend  pari  passu  with  separate 
creditors.  The  only  joint  estate  there  was  a  bad  debt 
of  £9,  which,  being  put  up  to  auction,  could  not  be 
sold  (Exp.  Clay,  cited  Mont,  and  Ayrt.  Bankr.  Pract. 
188  ;  Exp.Peake,  2  Rose,  54 ;  Exp.  Buckingham,  4 
Jut.  612.  Where  solvent  partner  is  dead,  Re  Lo- 
max,  1  Mont,  and  Chit.  573.)  Where  there  is  no  joint 
estate  or  solvent  partner,  proof  may  be  made  against 
the  separate  estate  (Exp.  Wyke,  2  Rose,' 373 ;  Mont, 
and  Ayrt.  Bankr.  Pract.  192).  In  Exp.  Buckingham 
(4  Jur.  612 ;  S.  C.  1  Mont.  D.  and  De  G.  235)  it  was 
held  that  the  rule  that  a  joint  debt  cannot  be 
proved  against  the  separate  estate  of  the  debtor,  only 
applies  to  the  case  wjiere  the  co-debtors  are  partners. 
But  see  3  Mont.  Deac.  and  De  Gex,  95. 

criminal  law  (ante,  p.  434). 

I.  Crime — Civil  Injury. — A  crime  is  the  violation 
of  private  or  public  rights  when  considered  in  refer- 
ence to  its  evil  tendency  as  regards  the  community 
at  large  and  accordingly  visited  with  punishment. 
It  differs  from  a  civil  injury  in  this  sense  that  the 
latter  is  the  violation  of  private  and  public  rights,' 
when  considered  in  reference  to  the  injury  sustained 
by  the  individual,  and  consequently  as  subjects  for 
civil  redress  or  compensation  by  civil  suit  or  action. 

II.  Felony— Misdemeanor.  A  felony  is  such  a 
crime,  as  independently  of  other  punishments,  oc- 
casioned at  common  law,  a  total  forfeiture  of  lands  or 
goods,  or  both.  As  such  forfeiture  most  frequently  oc- 
curs where  the  crime  is  punishable  with  death,  there- 
fore a  felony  generally  carries  with  it  the  idea  of  a 
capital  crime.  A  misdemeanor,  though  in  a  certain 
sense  synonymous  with  a  crime  in  the  language  of 
the  law,  now  always  imports  a  crime  which  does  not 
amount  to  felony,  but  is  the  subject  of  indictment. 
Bl.  Com.  5  (n)  by  Chr.  5.  By  14  &  15  Vic.  c.  100 
s.  9,  if  on  the  trial  of  any  person  charged  with  any 
misdemeanor,  it  shall  appear  that  the  facts  given  in 
evidence  amounted  in  law  to  a  felony,  he  shall  not 
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by  reason  thereof  be  entitled  to  be  acquitted  of  the 
misdemeanor,  and  no  person  tried  for  misdemeanor 
shall  be  liable  to  be  afterwards  prosecuted  for  felony 
on  the  same  facts,  unless  the  court  shall  think  fit  to 
discharge  the  jury  from  giving  any  verdict,  and  di- 
rect such  person  to  be  indicted  for  felony,  in  which 
case  he  shall  be  dealt  with  in  all  respects  as  if  he 
had  not  been  put  on  his  trial  for  the  misdemeanor. 

III.  Simple  and  compound  larceny.  —  Larceny, 
which  word  is  formed  by  contraction  of  latrociny 
(latrocinium)  is  defined  to  be  the  taking  and  carry- 
ing away  the  personal  goods  of  another  with  intent 
to  deprive  the  owner  of  them,  (Serjeant  Stephen, 
Sum.  of  the  Crim.  Law).  When  it  is  accompanied 
by  violence,  threats,  or  terror  to  the  person  despoiled 
it  is  robbery;  and  simple  larceny  which  is  mere 
theft  unaccompanied  with  any  atrocious  circum- 
stances, is  also  distinguished  by  the  law  from  mixed 
or  compound  larceny  which  includes  in  it  the  aggra- 
vation of  taking  from  one's  house  or  person  (4  Black. 
Com.  239). 

IV.  Larceny — Subject  matter. — There  was  formerly 
a  distinction  of  larceny  into  grand  larceny  and  petit 
larceny,  the  offence  being  grand  larceny  when  the 
value  of  the  property  taken  was  above  twelvepence, 
and  petit  larceny  when  the  value  was  only  twelve- 
pence  or  under  (stat.  West  1,  8  Edw.  1,  c.  15).  But 
this  distinction  has  been  definitively  abolished  by  the 
stat.  7  &  8  Geo.  4,  c.  29,  s.  2,  passed  for  consoli- 
dating and  amending  the  laws  l  °lative  to  larceny  and 
other  offences  connected  therewith,  which  provides 
that  every  larceny,  whatever  be  the  value  of  the 
property  stolen,  shall  be  deemed  to  be  of  the  same 
nature,  and  shall  be  subject  to  the  same  indictments 
in  all  respects  as  grand  larceny  was  before  the  com- 
mencement of  that  act  respectively. 

V.  Indictment  for  larceny — Description  of  goods 
stolen. — By  the  14  &  15  Vic.  c.  100,  an  important 
change  in  the  technical  strictness  of  criminal  pro- 
ceedings in  matters  not  material  to  the  merits  of  the 
case,  by  reason  of  the  failure  of  justice  which  often 
took  place  in  the  trial  of  persons  charged  with  felony 
and  misdemeanor.  It  is  necessary  that  the  indict- 
ment should  contain  the  proper  description  of  the 
goods  stolen,  and  with  such  a  certainty  as  will  enable 
the  jury  to  decide  whether  the  chattel  proved  to  have 
been  stolen  is  the  very  same  with  that  upon  which 
the  indictment  is  founded*  as  for  coin  and  bank  notes, 
according  to  the  said  recent  statute,  they  maybe 
described  simply  as  money ;  and  before  the  enact- 
ment of  the  above  statute  the  law  was  so  strict  on 
this  point  that  the  least  variance  was  fatal  to  the  in- 
dictment. But  by  the  same  statute,  whenever  on 
the  trial  of  any  indictment  for  felony  or  misdemeanor 
there  shall  appear  to  be  any  variance  between  the 
statement  in  such  indictment  and  the  evidence  offered 


in  proof  thereof,  such  as  that  relating  to  the  nature 
of  the  property  stolen,  it  shall  be  lawful  for -the  court, 
when  such  variances  are  deemed  not  material  to  the 
merits  of  the  case,  and  the  defendant  cannot  be  pre- 
judiced thereby  in  his  defence,  to  order  an  amend- 
ment in  that  part  of  the  indictment 

VI.  Indictment  —  Property  stolen  from  bailee — 
ownership. — It  is  necessary  that  there  should  be  in 
some  person  a  sufficient  ownership  of  the  things 
stolen,  and  that  they  should  be  stated  in  the  indict- 
ment as  the  goods  and  chattels,  or  property,  of  such 
person.  But  there  are  cases  in  which  the  property 
is  stolen  from  the.  hands  of  a  person  who  has  but  a 
special  property  in  them,  as  a  bailee,  or  the  simple 
possession  as  a  servant.  The  true  legal  distinction 
which  governs  cases  of  this  nature  must  be  borne  in 
mind  in  framing  the  indictment.  If  the  owner  parts 
with  his  right  of  possession  for  a  time,  so  as  to  be  de- 
prived of  the  legal  power  to  retain  the  possession 
during  that  time,  and  the  goods  are  stolen  during 
that  time,  they  cannot  be  described  as  the 
goods  of  such  owner ;  but  if  the  owner  parts  with 
nothing  but  the  actual  possession,  when  he  thinks  fit, 
the  goods  may  be  described  either  as  his  goods  or 
his  bailee's,  in  the  latter  case  he  does  not  for  an  in- 
stant part  with  the  general  right  of  possession ;  he 
confers  a  qualified  right  only  which  he  may  put  an  , 
end  to  when  he  will ;  in  the  former  case  he  parts 
with  the  whole  right  of  possession  for  the  time ;  the 
bailee  for  safe  custody,  the  carrier,  have  never  more 
than  a  partial  right ;  the  owner  may  resume  the 
goods  on  satisfying  their  lien  when  he  will. 

VII.  Indictment  for  larceny — Distinct  acts. — It  shall 
be  lawful  to  insert  several  counts  in  the  same  indict- 
ment against  the  same  person  for  any  number  of  dis- 
tinct acts  of  stealing,  not  exceeding  three,  which  may 
have 'been  committed  by  him  against  the  same  person 
within  the  space  of  six  calendar  months  from  the 
first  to  the  last  of  such  acts,  and  to  proceed  thereon 
for  all  or  any  of  them  (14  &  15  Vic.  c.  100,  s.  16). 

VIII.  Embezzlement — Larceny.— We  have  defined 
larceny  to  be  the  taking  and  carrying  away  the  per- 
sonal goods  of  another,  with  intent  to  deprive  the 
owner  of  them.  Embezzlement  is  where  one  in  a 
public  trust,  or  as  a  servant,  receives  by  virtue  of  such 
employment,  and  fraudulently  appropriates  personal 
goods  received  for  public  purposes,  or  for  or  on  account 
of  his  master,  without  the  same  having  come  or  been 
in  the  possession  of  the  party  entitled  thereto. 

IX.  Obtaining  money  by  false  pretences.— In  order 
to  sustain  an  indictment  for  obtaining  goods  by 
false  pretences  the  pretence  must,  so  it  is  laid  down  in 
the  last  edition  of  Archbold's  Crim.  Plead,  and  Evid. 
p.  378,  be  of  some  existing  fact,  made  for  the  purpose 
of  inducing  the  prosecutor  to  part  with  his  property ; 
but  it  seems  (as  stated  ante,  p.  421)  that  the  pretence 
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need  not  be  of  some  alleged  exiting  fact  capable  of 
being  disproved  by  positive  testimony,  but  may 
depend  on  the  bond  Jute  intention  and  willingness  of 
the  defendant  at  the  time  of  entering  into  a  contract 
to  perform  it  or  to  do  some  act  at  a  future  period 
(Reg.  v.  Jones,  6  Cox  Cr.  Cas.  467). 

X.  Fake  pretences — Alleged  charitable  object. — This 
question  is  put  in  so  vague  a  manner  that  it  is  impos- 
sible to  understand  the  meaning  of  the  Examiners. 
However,  we  may  state  that  wherever  a  person  frau- 
dulently represents  as  an  existing  fact  that  which  is 
not  an  existing  fact,  and  so  gets  money,  that  is  an 
obtaining  money  under  false  pretences  (see  Reg.  v. 
Woolley,  1  Den.  C.  C.  559).  So  obtaining  money  by 
means  of  false  statements  of  the  name  and  circum- 
stances of  the  defendant  or  any  other  person,  in  a 
begging  letter,  is  within  the  statute  relating  to  frau- 
dulent pretences  (Reg.  v.  Jones,  1  Den.  C.  C.  551). 
•  XL  False  pretences — Indictment— Property. —  In 
order  to  constitute  the  offence  of  obtaining  money  or 
property  by  false  pretences,  the  representations  must 
be  both  alleged  and  shewn  to  have  been  made  with 
intent  to  cheat  or  defraud,- and  formerly  some  par- 
ticular person  must  have  been  named  and  proved  to 
have  been  so  cheated  or  defrauded ;  but  this  is  ren- 
dered unnecessary  by  the  14  &  15  Vic.  c.  100, 
s.  18  enacting,  that  after  this  act  is  come  into  opera- 
tion, it  shall  be  sufficient  in  any  indictment  for  ob- 
taining or  attempting  to  obtain  any  property  by  false 
pretences*  to  allege  that  the  defendant  did  the  act 
with  intent  to  defraud  any  particular  person,  and  on 
the  trial  it  shall  not  be  necessary  to  prove  an  intent 
on  the  part  of  the  defendant  to  defraud  any  particular 
person,  but  it  shall  be  sufficient  to  prove  that  the  de- 
fendant did  the  act  charged  with  an  intent  to  defraud. 
It  is  no  more  necessary  to  prove  to  whom  the  pro- 
-  perty  belongs. 

XII.  Forgery — Altering  genuine  instrument. — The 
fraudulent,  making  or  alteration  of  a  writing  to  the 
prejudice  of  another  man's  right,  with  a  view  to  put 
it  off  as  'a  genuine  document  so  as  to  defraud  some 
one,  amounts  to  forgery,  and  by  s.  8  of  the  14  &  15 
Vic.  c.  100,  the  intent  to  defraud  some  particular 
person  need  not  be  alleged  or  proved.  It  was  a 
misdemeanor  at  common  law,  and  was  punishable 
with  fine  and  imprisonment  only ;  but  now,  by  sta- 
tute, it  is  in  many  cases  felony. 

XIII.  Indictment — Removal  to  superior  court. — By 
14  &  15  Vic.  c.  100,  s.  12,  if  upon  the  trial  of  any 
person  for  any  misdemeanor,  it  shall  appear  that  the 
facte  given  in  evidence  amount  in  law  to  a  felony,  he 
shall  not  by  reason  thereof  be  entitled  to  be  acquitted 
of  the  misdemeanor,  and  no  person  tried  for  such 
misdemeanor  shall  be  liable  to  be  afterwards  pro- 
secuted for  felony  on  the  same  facts,  unless  the 
court  shall  think  fit  to  discharge  the  jury  from  giving 


any  verdict,  and  direct  such  person  to  be  tried  for 
felony,  in  which  case  he  shall  be  dealt  with  in  all 
respects  as  if  he  had  not  been  put  on  his  trial  for 
misdemeanor. 

XIV.  Settlement — Tenement — Rent  and  taxes,  t— 
Among  the  methods  of  acquiring  a  settlement  is  that 
by  renting  a  tenement,  coupled  with  residence  for 
forty  days  in  the  same  parish.  It  is  however  re- 
quired that  the  party  should  have  bond  fide  rented 
a  tenement  consisting  of  a  separate  dwelling  house 
or  building,  or  of  land  or  of  both  for  the  sum  of  £  10 
a  year  at  the  least  for  the  term  of  one  whole  year, 
and  that  he  should  have  occupied  the  same  under 
such  hiring  and  actually  paid  the  rent  to  the  amount 
of  £  10  for  one  whole  year  at  the  least,  and  that  for 
the  same  period,  he  should  have  been  assessed  to  and 
paid  the  poor  rate  in  respect  thereof  (6  Geo.  4,  c. 
57,  s.  2  ?.  1  Will.  4,  c.  18,  s.  1 ;  4  &  5  Will  4,  c.  76, 
s.  66).  A  settlement  may  also  be  acquired  by  pay- 
ing the  public  taxes  and  those  charged  to  and  levied 
by  the  parish  ( 1  &  2  Will  4  c.  42,  s.  5),  excepting 
those  for  scavengers  and  highways  and  the  duties 
for  houses.  But  no  person  shall  gain  a  settlement 
on  this  ground  in  respect  of  any  tenement  not  being 
of  the  yearly  value  of  £10  (35  Geo.  3,  c.  101,  s 
4),  and  by  the  6  Geo.  4,  c.  57,  a  settlement  shall  not 
be  acquired  by  paying  parochial  rates  for  any  ten- 
ement (not  being  the  person's  own  property), 
unless  it  consist  of  a  separate  and  distinct  dwelling- 
house,  or  building,  or  land,  or  both,  bond  fide  rented 
by  him  at  £10  a-year  at  the  least  for  a  whole  year, 
or  be  occupied  for  at  least  a  year.  This  title  to  a 
settlement  is  therefore  nearly  merged  in  that  of 
renting  a  tenement. 

XV.  Pauper  residence — Time  of  computation. — It 
is  provided  by  11  &  12  Vic.  c.  Ill,  amending  a  pre- 
ceding statute  9  &  10  Vic.  c.  66,  both  introducing 
great  alterations  on  the  subject  of  removal  of  a 
pauper  from  a  parish  to  another,  that  no  person  can 
be  removed  from  a  parish  in  which  he  has  resided 
for  five  years  next  before  the  application  for  a  war- 
rant for  his  removal.  The  period  of  residence  is  to 
be  computed  and  have  elapsed  before  the  application 
for  the  warrant.  The  time  during  which  such  person 
has  been  serving  in  the  army  or  navy,  or  has  been  an 
in-pensioner  in  Greenwich  or  Chelsea  hospitals,  or 
in  confinement  in  lunatic  asylums,  or  as  a  patient  in 
a  hospital,  or  during  which  relief  (not  being  a  bond, 
fide  charitable  gift)  from  any  parish  shall  be  received, 
is  not  to  be  computed  as  .time  of  residence. 


No.  X.  Coxvbtancino.— <There  is  a  slight  mis- 
take in  this  answer :  the  power  of  sale  should  be 
reserved  to  the  mortgagees,  and  the  survivors  and 
survivor  of  them,  and  the  executors  or  administra- 
tors of  the  survivor,  and  their  and  his  assigns. 


444 


THE  LAW  CHRONICLE. 


NOTICES     OF     NEW     BOOKS. 


Horsey's  Purchase  Deeds. 
Cornish's  Treatise  on  Purchase  Deeas  of  Freehold  Es- 
tates, and  incidentally  of  Leasehold  Property,  with 
Precedents  and  Practical  Notes.     A  New  Edition. 
By  George  Horsey,  Esq. ,  of  Gray 's  Inn,  Barrister- 
at-Lavv,  and  Lecturer's  Prizeman,  1849.    London : 
Shaw  and  Sons. 
It  is  a  trite,  but  not  the  less  true,  observation,  that 
there  is  no  evil,  without  some  accompanying,  and, 
therefore,  mitigating  benefit,  and  fortunate  is  it  for 
poor  humanity  that  it  is  so.    And  thus,  though  the 
professors  of  the  law  are  now  sadly  afflicted  by  per- 
petual changes  (for  reforms  many  of   them   can 
hardly  be  said  to  be)  proposed  by  both  old  and  new 
hands,  yet  they  have  the  consolation  of  knowing,  and 
to  their  pocket's  benefit  feeling,  that  the  writers  of 
ponderous  tomes  are  kept  from  sending  forth  their 
productions,  waiting,  with  what  patience  they  may 
possess,  till  a  more  favourable  opportunity  offers,  but 
it  is  to  be  feared  preparing  to  have  their  full  revenge 
by  increasing  the  already  too  great  bulk  of  their 
performances,  so  that  at  some  future  time  the  pur- 
chaser shall  be  made  to  smart  both  in  pocket  and 
loss  of  temper.    But  if  the  pending  and  threatened 
changes  are  fatal  to  the  issue  of  large  works,  they 
are  by  no  means  so  to  that  more  useful  and  fre- 
quently more  meritorious  class  of  works,  in  which 
conciseness  is  the  result  of  study  and  care.    For,  of  . 
course,  it  is   not  every  small  work  that  deserves 
commendation  ;  the  merit  does  not  consist  in  pro- 
ducing a  few  pages,  but  in  saying  well  in  a  small 
compass  what  others,  for  lack  of  understanding  and 
skill,  may  extend  over  much  space  without  any  com- 
mensurate benefit  to  the  reader.    In  the  matter  of 
book-making,  the  maxim  of  the  old  sages  with  refer- 
ence to  readers,  applies,  to  say  the  least,  with  as 
much  force  to  authors — non  multa  sed  multum — which 
maxim  some  writers  certainly  regard,  but  take  it  too 
literally,  while  the  spirit  of  it  is  lost  on  them :  it  is 
depth  rather  than  extent  that  is  to  be  desired.  There 
can,  however,  be  no  doubt  that  the  vast  increase  of 
reports  is  every  day  deteriorating  the  character  of 
legal  literature,  and,  by  giving  it  extent,  is  causing  it 
to  lose  its  true  scientific  character  and  logical  preci- 
sion.   The  latest  book  now  seems  to  be  the  best, 
inasmuch  as  it  contains  more  recent  decisions  than 
its  predecessors,  and  as  both  are  mere  collections  of 
marginal  notes,  it  is  certainly  an  advantage  to  have 
the  more  recent  work. 

The  work  before  us,  the  proper  title  of  which 
would  be  "Precedents  of  Purchase  Deeds,  with  Pre- 
liminary Treatises  on  each  kind  of  Deed,  and  Prac- 
tical Notes,"  was  originally  published  more  than 


twenty  years  ago,  and  was  prepared  by  the  late  Mr. 
Cornish  on  a  plan  in  which  conciseness  was  by  no 
means  the  only  excellence.  Compared  with  the; 
almost  ludicrous  verbiage  of  the  forms  of  that  time 
(and,  may  we  not  add,  many  of  the  present  time?),  it 
was  of  a  startling  brevity,  and  not  all  the  learning  and 
ability  displayed  in  the  work  by  Mr.  Cornish  could 
suffice  to  give  it  vitality,  besides  which,  the  prema- 
ture decease  of  its  author  at  an  early  age— for,  as  we 
learn  from  the  interesting  memoir  prefixed  by  Mr. 
Horsey  to  his  edition  of  the  work,  Mr.  Cornish  died 
in  his  thirtieth  year — must  certainly  have  been  a 
sufficient  reason  for  the  work  not  having  reached  a 
second  edition  before  this.  As  Mr.  Horsey  says  in 
his  preface  : — 

"  That  the  work  should  have  been  little  noticed 
is  easily  explained.    It  was  published  in  1828,  and 
and  in  1830  the  author  was  in  his  grave,  having  but 
only  entered  on  his  30th  year.    Deprived  of  its  na- 
tural guardian,  the  work  was  probably  soon  passed 
over,  and  fell  like  its  author  but  slightly  noticed  by 
the  general  professional  public.     Yet  the  notices 
given  of  it  were  such  as  showed  its  worth,  for  it  will 
be  found  honourably  mentioned  in  several  works, 
by  men  pf  great  and  the  greatest  attainments  in  real 
property  law   (Sugden,  Jar  man,  Sweet  and  others). 
The  author's  age  has  been  mentioned,  but  not  foi; 
the  purpose  of  asking  indulgence  for  a  wqrk  written 
at  such  an  early  period  of  life.    No  such  favour  is 
necessary.    Had  the  author  been  spared  to  win  the 
rewards  which  his  eminent  learning  and  abilities 
could  not  fail  to  have  earned  him,  we  are  sure  he 
need  not  have  been  ashamed  of  these  first  efforts  of 
his  pen.    Nowhere  will  be  found  any  trace  of  weak- 
ness, untrained  thought,  inaptitude  of  expression,  or 
the  unsound  hasty  reasoning  of  youth.    The   lan- 
guage is  nervous,  full  to  the  point,  not  diffuse, 
thoroughly  imbued  with  legal  principles ;  and  when- 
ever the  student  feels  at  first  sight  that  he  differs 
from  the  author,  we  think  that  he  will  often  find,  as 
we  have  often  done,  that  sound  learning  has  dictated 
the  proposition.    What  will  strike  the  reader  of 
this  and  the  author's  other  works  is  the  vigour  and 
firmness  with  which  he  differs  from  his  seniors  in 
the  profession ; — his  views  are  stated  clearly  and 
succinctly,   and  the  matter  left  to  the  reader— -  a 
mode  infinitely  superior  to  that  of  some  who,  when 
they   engage  a  mighty  chieftain  of  the  law,  raise 
straightway  a  cloud  of  dust,  which  obscures  the  sub- 
ject and  eclipses  the  combatants.    In  short,  the  Au- 
thor, though  young,  wrote  ( as  one  having  authority, 
and  not  as  the  Scribes.1    As  to  the  Precedents,  it  is 
surprising  how  early  the  Author  pointed  out  the  ver- 
biage which  the  sanction  of  the  first  conveyancers 
has  since  rendered  the  removal  of  safe,  and  it  will  be 
seen  that  they  exhibit  a  clearness  and  terseness  of 
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expression  which  abundantly  satisfies  the  real  lover 
of  sound  but  safe  reform  in  the  language  of  deeds." 
A  pretty  good  acquaintance  with  Mr.  Cornish's 
original  edition  enables  us  to  give  a  decided  confir- 
mation to  Mr.  Horsey's  statement  of  its  many  excel- 
lencies, and  we  may  add,  that  as  the  treatise  was  not, 
in  its  original  form,  a  compilation  of  casesj  the  late 
alterations  in.  the  law,  numerous  as  they  have  been 
since  Mr.  Cornish's  time,  have  not  affected  it  to  so 
great  an  extent  as  might  have  been  expected.  Never- 
theless, we  are  bound  to  state  that  the  labours  of  Mr. 
Horsey  have  not  been  small  both  in  the  revision  of 
the  forms  and  of  the  notes,  whilst  in  addition  he  has 
given  many  fresh  forms  and  much  additional  matter, 
such  as,  so  far  as  relates  to  the  forms,  Precedents  of 
Disentailing  Deeds  (three  in  number),  of  Leasehold 
Conveyances  (also  three  in  number),  and  Memorials' 
of  Deeds,  and,  so  far  as  relates  to  the  text,  articles 
on  "  Legislative  enactments  inducing  changes  in  the 
mode  of  alienation,"  "  Disentailing  Assurances," 
44  Leasehold  Assurances,"  44  Registry  of  Deeds  in  Mid- 
dlesex and  Yorkshire,"  and  innumerable  additions  to 
Mr.  Cornish's  Notes  scattered  throughout  the  work. 
Mr.  Horsey,  in  his  preface,  thus  states  what  he  has 
done  in  this  edition : — 

44  The  original  Precedents  were  by  names  of  parties, 
and  the  Editor  has.  substituted  their  characters  in- 
stead of  their,  names.  The  notes  were  also  placed 
altogether  at  the  end  of  each  Precedent,  which 
seemed  an  inconvenient  mode  of  reference,  and 
therefore  they  have  been  placed  under  the  portions 
of  the  Precedent  to  which  they  refer,  or  removed  to 
where  they  can  be  more  easily  referred  to.  The  al- 
terations in  the  law  have  been  incorporated  in  the 
text,  where  they  could  be  conveniently  so  placed, 
leaving  substantial  paragraphs  to  stand  bracketed,  as 
being  the  Editor's,  He  is  aware  that  he  has  by  so 
doing  deviated  from  the  ordinary  course  of  editor- 
ship, which  seems  to  be  to  leave  the  Author  entire,' 
and  to  exhibit  every  touch  of  the  editorial  pen ;  but 
as  the  Author  has  ceased  to  care  for  his  work,  and 
the  Editor,  with  the  greatest  respect  for  him,  feels 
no  compunction  for  what  he  has  done,  he  hopes  that 
by  sparing  the  reader  the  tediousness  of  being  re- 
minded at  every  few  lines  that  now  he  is  on  original 
and  now  on  alterations,  he  shall  escape  blame,  ifhot 
merit  slight  praise.  The  incorporations  thus  made 
are,  principally,  if  not  entirely,  of  the  subsequent  al- 
terations in  the  law,  so  that  a  moment's  reflection 
will  inform  the  reader  whether  Author  or  Editor  be 
addressing  him.  The  Editor  is  aware  that  an  apol- 
ogy is  necessary  for  the  changes  he  has  made  in  the 
work,  especially  as  the  precise  nature  of  them  do 
not  appear  in  the  present  edition.  It  would  be  most 
tedious  anc|  unprofitable  to  describe  them." 
It  is  impossible,  from  the  nature  of  the  work,  to 


furnish  such  extracts  from  it  as  would  give  a  just 
notion  of  the  labours  of  Mr.  Horsey ;  but  they  have 
not  been  small,  extending  as  they  do  over  not  only 
the  precedents,  but  also  the.  notes,  and  exhibiting 
great  care  and  discrimination,  and  though  making 
comparatively  little  show,  yet  in  reality  demanding 
much  learning  and  practical  skill.     However,  to  en- 
able the  reader  to  judge  of  the  work,  we  select  two 
portions,  the  one  relating  to  covenants  for  production 
of  deeds,  which  furnishes  a  specimen  of  the  joint 
labours  of  Mr.  Cornish  and  of  Mr.  Horsey  (the 
latter's  portion  being  distinguished  by  brackets),  and 
the  other  (wholly  by  Mr.  Horsey)  relating  to  lease- 
hold assurances,  being  introductory  to  the  New  Pre- 
cedents introduced  into  the  work  by  Mr.  Horsey : — 
As  to  covenants  for  production  of  deeds : — 
44  Principle  of  the  covenant  to  produce,  and  precaution 
to  be  taken. — >Vhen  a'  purchaser  cannot  obtain  the 
title  deeds,  but  only  attested  copies  of  them,  it  is 
because  the  latter  are  not  sufficient  security  to  him  ; 
that  he  is  also  entitled  at  the  expense  of  the  vendor, 
unless  there  be  a  stipulation  to  the  contrary,  to  a 
covenant  to  produce  the  deeds  themselves  at  the 
expense  of  the  purchaser,  which  should  in  most 
cases  be  made  by  a  separate  deed.    Sir  E.  Sugden 
observes,  that  where  a  vendor  retains  the  deed  by 
which  the  estate  he  is  selling  was  conveyed  to  him 
(wbich  is  mostly  the  case  when  it  relates  to  other 
estates)  it  seems  advisable  for  the  purchaser  to 
require    a   memorandum   of  his  purchase    to    be 
endorsed  on  such  deed.    This  remark  is  just,  for 
even  when  the  title  may  appear  to  be  legal,  it  may, 
in  fact,  be  only  equitable ;  a  term  may  be  outstand- 
ing, and  such  a. memorandum  would  then  be  the 
only  means  of  preventing  a  vendor  under  these 
circumstances  of  committing  .an  effective  fraud  by 
selling  the  lands  again  to  a  bond  fide  purchaser 
without  notice,  who  may,  on  discovering  the  previous 
sale  protect  himself  by  taking  an  assignment  of  the 
term  {Supra,  p.  94)." 

44  Proviso  limiting  the  covenant  to  a  beneficial  retention 
of  the  deeds  by  the  vendor. — It  is  not  unusual  to  add  a 
proviso  to  this  covenant,  determining  it  in  the  event 
of  the  vendor  selling  the  part  of  the  lands  which  he 
retains ;  and  procuring  him,  to  whom  the  lands  are 
sold  and  deeds  delivered,  to  enter  into  a  similar 
covenant  with  the  first  purchaser." 

44  Provided,  nevertheless,  that  if  the  said 
(vendor),  his  heirs  or  assigns,  shall  make  an 
absolute  and  bond  fide  sale  and  conveyance  of  the 
other  hereditaments  to  which  the  said  deeds  and 
writings  relate,  or -of  the  greater  part  in  value  of 
those  hereditaments,  and  shall  procure  such  grantee 
for  himself,  his  heirs  and  assigns,  to  enter  into  a 
covenant  with  the  said  (purchaser),  his  heirs  and 
assigns,  in  relation  to  the  same  deeds  and  writings, 
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to  as  full  an  extent  as  the  one  hereinbefore  contained, 
and  shall  deliver'  such  covenant  unto  the  said 
(purchaser),  his  heirs  or  assigns,  when  the  foregoing 
covenant  shall  cease,  without  prejudice,  however,  to 
any  right  which  may  have  accrued  to  the  said 
(purchaser),  his  heirs  or  assigns,  for  any  breach  of 
the  said  covenant  prior  to  its  cesser.'    ' 

u  Reasons  for  having  covenant  by  a  separate  deed. — 
[It  has  been  before  stated  that  a  covenant  to  pro- 
duce deeds  should  be  by  a  separate  instrument. 
Where  the  covenant  is  stipulated  to  be  at  the 
purchaser's  expense,  he  can  of  course  elect  whether 
he  will  add  the  covenant  to  his  conveyance,  or  take 
a  distinct  deed ;  but  in  cases  where  the  expense, 
from  the  absence  of  stipulation,  falls  on  the  vendors, 
they  often  contend  that  it  should  be  appended  to  the 
conveyance.  In  a  case  of  this  kind,  the  following 
reasons  were  satisfactory  to  the  vendor,  and  pro- 
duced his  execution  of  a  distinct  deed  :— 

"The  vendors  are  bound  to  put  the  purchaser 
in  a  position  as  nearly  similar  to  .that  in  which  he 
would  be  if  the  documents  were  delivered  to  him. 
If  they  were  delivered,  the  purchaser  might,  on 
subsequent  dealings,  use  such  of  the  deeds  as  the 
state  of  the  title  required,  or  gave  notice  of,  or  as  a 
subsequent  purchaser  was  entitled  to  call  for.  If  he 
could  make  out  a  title  on  a  future  occasion  by 
production  of  a  portion  only  of  such  documents,  or 
even  by  the  withholding  of  them  entirely,  the  actual 
possession  of  them  would  enable  him  so  to  do.  To 
procure  the  purchaser  this  similarity  of  benefit,  the 
covenant  to  produce  must  be  distinct  from  the  con- 
veyance ;  for  if  the  covenant  be  appended  to  it  as  at 
present,  the  purchaser  must  necessarily  on  future 
dealings  give  notice  of  tflose  documents,  and  thus 
render  their  production  inevitable  from  that  reason 
alone,  and  without  reference  to  the  state  of  the 
title."] 

u  [A  more  restricted  proviso  as  regards  the  pur- 
chaser is  frequently  desired  to  be  framed  for  vendors. 
The  following  form  is  therefore  submitted.  It  will 
also  furnish  the  terms  of  the  condition  of  sale,  which 
can  alone  force  it  on  a  purchaser: — *  Provided, 
nevertheless,  that  if  the  said  covenantees,' their  heirs 
or  assigns,  shall  on  an  absolute  and  bond  fide  sale  of 
the  whole  or  the  greater  part  in  value  of  the  other 
hereditaments,  to  which  the  said  deeds  and  docu- 
ments relate,  deliver  the  same  to  the  purchaser  of 
such  hereditaments,  and  shall  procure  such  purchaser 
to  enter  into  a  covenant  with  the  said  (purchaser),  his 
heirs  and  assigns,  in  relation  to  the  same  deeds  send 
documents,  to  as  full  an  extent  a*  the  one  herein- 
before contained  (such  covenant  to  be  prepared  and 
tendered  by  and  at  the  expense  of  the  said  purchaser, 
his  heirs  or  assigns),  then  on  the  delivery  of  such 
covenant  to  him  or  them,  or  on  his  or  their  refusing 


or  omitting  to  tender  the  same  as  aforesaid,  after 
notice  of  such  intended  conveyance  and  delivery,  the 
foregoing  covenant  shall  cease/  " 

The  following  are  the  observations  we  alluded  to 
above,  as  being  made  by  Mr.  Horsey,  on  the  subject 
of  Leasehold  Assurances,  and  we  recommend  them 
to  the  attention  of  our  readers,  who  will  do  'well  to 
give  them  that  consideration  which  they  merit : — 

"  [The  great  importance  of  beneficial  terms  for 
years,  and  their  frequent  occurrence  in  cities  and 
large  towns,  renders  the  conveyance  of  them  of  as 
much  moment  as  that  of  the  larger  interests  out  of 
which  they  are  created.  When  it  is  consideredthat 
every  leasehold  interest  is  dependent  on  the  estate 
or  power  of  the  lessor  to  create  it,  and  that  large 
sums  are  paid  on  the  purchase  of  leases,  the  title  to 
grant  which  the  purchaser  is  always  anxiously 
excluded  from  investigating,  it  must  often  strike 
the  adviser  on  the  title  how  great  a  risk  is  run  by 
the  purchaser  of  such  a  property,  starting  as  he  does 
with  a  condition  fettering  him  from  ascertaining  that 
the  foundation  of  the  title  is  secure,  and  bound  to 
assume  that  as  clear  and  certain,  which,  on  an  inves- 
tigation of  freeholds,  is  the  only  object  in  view,  vix. 
that  the  vendor  is  absolutely  legally  and  beneficially 
seised  in  fee,  or  has  power  to  appoint  or  create  the 
interest  in  question. 

u  [When  it  is  considered  how  rarely  a  leaseholder 
is  evicted  by  a  title  paramount,  though  it  is  a  fact 
that  but  few  freehold  titles  present '  a  clean  bill  of 
health '  to  the  conveyancer,  and  therefore  the  inn 
probability  that  the  titles  from  which  these  leases 
spring— nay  the  probability  that  they  are  not— good 
titles,  some  are  tempted  to  say,  how  remote  and  un- 
certain, if  not  altogether  unfounded  in  fulfilment,  are 
the  doubts  and  difficulties  conjured  up  by  the  con- 
veyancer to  frighten  himself  and  others  as  to  the 
stability  of  titles,  which  are  in  reality  as  little  likely 
to  be  shaken  «s  the  subject-matter  of  the  interest  he 
is  predicating  the  unsoundness  of.  Still,  the  non- 
fulfilment  of  doubts  is  no  proof  of  their  unsoundness ; 
and  few  would  dare  to  venture  their  fortunes  in  the 
purchase  of  a  speculation  turning  on  the  probability 
of  some  ( cunning  doubt '  which  may  occur  to  an 
astute  mind,  either  not  presenting  itself  to  other 
minds,  or  that  events  shall  fight  against  and  destroy 
the  doubt.  Nothing  is  more  fallacious  than  to  sup- 
pose we  see  a  defect  in  a  title,  so  fine,  and  arrived  at 
by  such  laborious  reasoning  as  certainly  to  escape 
the  vigilance  of  others.  The  more  prudent,  and 
better  maxim  is  always  to  consider  our  opponents, 
past,  present,  and  to  come,  as  keen,  sharpsighted, 
and  learned  as  ourselves  ;  and  the  young  practitioner 
will  do  well  to  act  upon  the  comparative  degree  of 
such  vigilance.  Purchasers  know  little  of  what  is 
done  for  tbem  on  the  investigation  of  an  abstract ; 
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and  if  they  hold  what  they  held,  they  view  it  as  a 
matter  of  conrse  ;  hut  if  they  are  evicted,  it  is  always 
evident  to  them  that  culpable  negligence  was  the  catoe 
of  their  loss,  and  the  most  subtle  points,  when  evident 
and  pregnant  with  mischief,  are  just  such,  as  in  their 
opinion,  the  conveyancer  should  have  discovered  and 
exposed  to  view.  And  this  the  latter  must  do,  no 
matter  how  '  hair  splitting '  they  may  appear,  if  he 
wishes  to  escape  censure  on  such  '  hairs '  becoming 
bars  strong  enough  to  oust  and  keep  out  the  pur- 
chaser, formerly  so  indifferent  to  them,  and  thank- 
less for  their  discovery. 

"  [The  editor  has  appended  a  few  precedents  of 
leasehold  assignments  under  circumstances  varying 
from  the  common  and  simple  assignments,  in  the 
hope  that  they  may  prove  useful.  He  will  merely 
add,  that  it  is  a  common  but  egregious  error  to  sup- 
pose that  the  title  to  a  leasehold,  commencing  with  a 
lease  which  the  purchaser  is  bound  to  admit,  is 
necessarily  a  simple  matter  of  assignments  from  A. 
to  B.,  and  so  on,  till  the  vendor  is  reached.  The 
adviser  may  find  additional  covenants  in  assignments, 
running  or  desired  to  run  with  the  land,  with  powers 
of  re-entry,  varying  from  the  lease,  or  agreeing  with 
it;  habendums  of  most  novel  constructions,  at- 
tempted applications  of  the  Statute  of  Uses,  and  a 
jumble  of  terms  and  freeholds  in  wills  and  settle- 
ments, which  create  hosts  of  doubts  as  to  their  effect. 
And  having  arrived  at  such  a  state,  we  may  assure 
the  student  that  from  the  circumstance  that  lease- 
holds were  formerly  of  very  little  account,  and  are 
now  of  great  moment,  he  will  find  little  to  elucidate 
the  subject  in  those  great  repositories  of  real  pro- 
perty law,  which,  though  full  to  overflowing  of  every 
possible  'act,  matter,  and  thing'  relating  to  the 
4  splendid  fee,1  contain  little,  and  that  little  darkly, 
on  the  despised  chattel-real,  because  lasting  only 
for  a  fixed  period,  limited  by  bounds  it  cannot  pass 
(though  they  may  be  the  Alpha  and  Omega  of  999  ' 
years),  and  therefore  not  enduring  for  ever,  as  a 
freehold  for  life  may.  We  make  these  remarks  by 
way  of  cautioning  the  student  that  a  leasehold 
abstract  is  not  always,  and,  if  of  any  length,  is  very 
rarely,  an  easy  one.]" 

We  may  state,  before  concluding,  that  we  consider 
the  labours  of  Mr.  Horsey  have  added  considerably 
to  the  value  of  the  work  as  produced  by  Mr.  Cornish, 
and  that  the  volume,  in  a  comparatively  small  com- 
pass (about  800  pages),  contains  precedents  and 
practical  notes  which  will  be  found  of  great  use  to 
the  practitioner  and  the  student,  and,  indeed,  we 
know  no  work  on  conveyancing  which  we  can  recom- 
mend to  articled  clerks  anxious  to  become  acquainted 
with  the  principles  and  practical  details  of  that  por- 
tion of  the  profession,  so  satisfactory  in  every  respect 
as  Cornish's  Conveyancing,  by  Mr.  Horsey.    The 


moderateness  of  the  price  will  also  be  an  inducement 
with  many  to  purchase  the  work,  though,  in  reality, 
this  is  a  secondary  matter  compared  with  its  sterling 
worth. 

SUMMARY    OF    DECISIONS. 


CONVEYANCING  AND  EQUITY. 

EXECUTOR.— Neglect  and  wilful  dafiult  in  pay- 
ment  of legacies— Costs.— It  is  the  duty  of  executors 
to  realise  the  assets  of  their  testator  with  reasonable 
diligence  and  to  pay  and  divide  such  assets  among 
the  legatees.  The  time  allowed  by  the  law  for  the 
sale  and  conversion  of  assets  of  an  ordinary  descrip- 
tion is  one  year,  and  executors  should,  in  the  view  of 
a  court  of  equity,  be  in  a  position  within  that  time  to 
make  the  division,  or  to  show  good  ground  for  not 
makingit  within  that  time.  These  observations  will  ex- 
plain the  following  decision : — A  testatrix  by  her  will 
gave  alllicr  property  to  the  defendants,  her  executors, 
upon  trust,  to  sell  and  convert  the  same,  and  after 
payment  of  her  debts  to  pay  and  divide  the  trust- 
monies  amongst  certain  legatees,  the  present  plain- 
tiffs. The  executors  paid  some  of  the  legatees  part 
of  their  legacies,  but  for  seven  years  never  paid  any- 
thing to  the  other  legatees,  who  applied  to  them  for 
payment,  or  for  part  payment,  out  of  the  monies 
received  by  the  executors.  The  court  decreed  the 
executors  chargeable  with  the  costs  of  the  suit,  they 
consenting  to  pay  interest  on  the  moneys  improperly 
remaining  in  their  hands,  and  to  strike  off  a  consider- 
able part  of  their  solicitor's  bill.  Tickner  v.  Smith, 
Week.  Rep.  1854,  p.  224 ;  25  Law  Tim.  Rep.  44. 

FEME  COVERT.— Acknowledgment  by  married 
woman — Fines  and  Recoveries^  Act,  3  j*  4  Will.  4,  c. 
74  [ante,  pp.  339,  372]. — Where  the  husband  had 
fallen  into  impoverished  circumstances,  and  had  emi- 
grated, the  court,  though  the  husband  had  left  the 
country  for  Australia  only  eight  weeks,  made  an 
order  that  the  wife  should  be  allowed  to  convey  pro- 
perty which  had  come  to  Her  by  inheritance,  without 
her  husband's  concurrence,  on  her  statement  in  the . 
affidavit  that  she  believed  he  would  never  return. 
Re  Ann  Eliza  Kilsey,  25  Law  Tim.  Rep.  69. 

FRAUD. — Constructive  fraud— Liability  to  make 
good  representations  upon  the  faith  of  which  another  has 
acted  [ante,  p.  408]. — In  the  case  of  Evans  v.  Bick- 
nell  (6  Ves.  182),  Lord  Eldon  said,: "  It  is  a  very  old 
head  of  equity  that  if  a  representation  is  made  to 
another  person  who  is  going  to  deal  in  a  matter  of 
interest  upon  the  faith  of  that  representation,  the 
former  shall  make  that  representation  good,  if  he 
knows  it  to  be  false."  And  in  the  case  of  Money  v. 
Jorden  (15  Beav.  372 ;  on  appeal,  2  De  Gex,  M. 
and  Gord.  318 ;  in  the  Lords,  23  Law  Journ.  Ch. 
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865),  the  Lord  Chancellor,  referring  to  the  arguments 
which  had  been  used,  to  the  effect  that  if  a  person 
makes  a  false  representation  to  another,  and  that 
other  acts  on  it,  as  tprimd  facie  proposition,  the  per- 
son who  made  the  &lse  representation  shall  not 
afterwards  be  allowed,  for  his  benefit,  to  set  up  that 
that  which  he  said  was  false,  which  general,  nay, 
universal,  'principle,  especially  applies  when  it 
affects  an  intended  contract  of  marriage,  added, 
"These  principles  are  .perfectly  intelligible,  and  are 
consistent  with  good  sense,'  and  I  should  not  wish 
even  to.  appear,  to  question  them.  Indeed,  they 
might  be  carried  much  farther,  when  neither  false- 
hood nor  fraud  was  intended;  but  if  a  party  has 
merely  misled  another,  if  he  believed  that  the  party 
so  misled  was  to -act  on  that  representation,  that 
would  be  sufficient."  The  following  case:was  decided 
on  the  above  principles :— The  executor  oV  a  testator, 
the  solvency  of  whose  estate  was  unascertained,  upon 
the  marriage  .of  a  legatee  made  a  representation  to 
the -legatee  and  to  .the  father  of  the  intended  wife,  to 
the  effect  that  the  legacy  was  forthcoming,  and  would 
be  paid.  Upon'  the  faith  of  this  representation  the 
marriage  took  place,  and  the  legatee  'covenanted  in 
bis  marriage  settlement  that  a  large  portion  of  the 
legacy  should  be  paid  to  the  trustees  of  the  settle- 
ment In  a  suit  to  administer  the  estate  of  the  ex- 
ecutor, the  legatee  claimedto  stand  as  a  creditor  for 
the  amount-  of  his  legacy :  Held,  that  the  estate  of 
the  executor  was  liable  to  make  good  his  representa- 
tion, and  the  claim  of  the  legatee  was  allowed. 
mtton  y.  Rosseter,  Week.  Rep.  1854-5,  p.  387 ;  25 
Taw  Tim.  Rep.  Bi. 

HUSBAND  AND  WIFE.—  Scotch  divorce— 
English  marriage— A.  marriage  celebrated  iriEngland, 
between  a  native  and  domiciled  -Scotchman  and 
an  Irishwoman,  may  be. dissolved  by  a  tfecree  for  a 
divorce  pronounced  by  the  Court  bf  Session  in 
{Scotland;  Maghee  t,  JVWJWsK'IP  It,  'Chanc*  Rep, 
604,       <  • 

INSOLVENT.— /urwActfon  of  ^qmtyai  to  the 
surplus  of  insolvent's  cstate.^The  legislature  has 
created  the '  insolvent  debtor's  court  to  administer 
insolvent  estates,  and  baa  vested  the  property  in 
the  assignees  for  that  purpose.  The  courts  of  equity 
cannot  interfere  with  the  jurisdiction  thus  created. 
The  assignee  is  a  trustee  of  the  insolvent's  property, 
but  a  trustee  under  the  insolvent  law  and  not  under 
the  general  jurisdiction  of  the' court  of  chancery. 
A.,  whose  estate  was  being  administered  in  the 
insolvent  debtors'  court,  and  who  was. entitled  to  a 
fund  more  than  sufficient  to  pay.  his  creditors, 
assigned  the  fund  tpB„upon  the  claim  of  the  official 
assignee :  Held,  that  the  whole  fund  should  be  paid 
to  the  assignee,  to  be  administered  in  the  insolvency. 
Pyron  y.  Hornby,  25  Law  Tim.  Rep.  91. 


LANDLORD  AND  TENANT.— Lease— Assign- 
ment— Injunction.— Where  a  tenant,  in  the  face  of  a 
stipulation  to  the  contrary,  assigns  a  lease,  and  the 
landlord  does  not  accept  the  assignee,  bat  permits 
the  original  tenant  to  continue  in  possession,  he 
cannot  afterwards  stop  his  operations  summarily  by 
interdict.  So  where  a  tenant  becomes  bankrupt, 
there  being  a  clause  in  his  lease  interdicting  assign- 
ment, the  trustee  or  assignee,  under  the  sequestration, 
cannot  disturb  the.  tenant's  possession,  although  he 
may  be  entitled  to  (claim  the  profits  for  the  creditors. 
•Borrows  V.  Colquhoun,  1  Macq.  Scot.  App.  Cas.  691. 

LIFE  INSURANCE.— Policy— Debtor  and  ere- 
ditor— Debtor's  right  to  surplus  policy  money  after 
paying  debt. — A  creditor ' insured  his  debtor's  life,' 
charging  him  with  the,  premium  and,  other  expenses 
of  the  policy,  in  which  the  debtor  acquiesced.  No 
contract  was  made  as  to  the  ownership  of  the  policy ; 
the  debtor  died,  and  his  personal  representative  in- 
stituted a  suit  to  obtain  a  declaration  that  the  de- 
fendant was  a  trustee  of  the  balance  of  the  policy 
money,  alfter  satisfying  his  debt,  for  the  plaintiff. 
From  the  evidence  it  appeared  that  the  debtor  had 
made  no  objection  to  be  charged  with  the  pre- 
miums, and  the  creditor  admitted  that  if  the  debt 
had  been  (aid  in  the  lifetime  of  the  debtor  he 
would  have  assigned  the  policy  to  him.  Tfce 
Master  of  the  Rolls,  in  giving  judgment,  showed 
that  a  distinction  was  to  be  established  between 
the*  cases  of  annuities  and  the  present  case.  If  an 
annuitant  insures  the  grantor's  life,  the  expence 
comes  put  of  his  own  pocket,  and  is  an  equiva- 
lent for  the  loss  he  might  otherwise  sustain  by  the 
premature  death  of  the  grantor ;  here  the  defends 
ant  cannot  allege  that  he  was  entitled  both  to  be 
repaid  the  premiums  and  to  keep  the  policy 
monies :  Held,  that  the  creditor  was  a  trustee  of 
the  balance  of  the  policy  monies,  after  satisfaction 
of  his  debt,  for  the  personal  representatives  of  the 
debtor.  Morland  v.  Isaacs,  Week.  Rep.  1854-5, 
p.  397, 

MORTGAGE.— Foreclosure— Usury— Post  obits— 
Pleadlngs+Subordinate  litigation  in  the  masters'  office 
not  al(owed,— Where  the  plaintiff  in  a  foreclosur  e 
suit  asks  to  be  redeemed  by  or  to  foreclose  a  defend- 
ant, whose  security,  stated  upon  the  pleadings,  is 
questionable,  but  not  questioned  by  the  plaintiff,  he 
can  only  proceed  against  the  defendant  as  being  a 
person  entitled' to  redeem,  or  ^as  having  no  right  to 
redeem,  and  therefore  where,  on  an  inquiry  before 
the  master  as  to  what  incumbrances  affected  the 
estates,  a  controversy  arose  as  to  the  validity  of 
F.  C.'s  security,  which  was  not  questioned  in  the 
pleadings :  it  was  held,  allowing  the  exception,  that 
it  is  not  in  accordance  with  the  practice  of  the  court, 
as  established  or  recognized  in  Dunn  v.  Calcrafl  (2 
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Sim.  and  Stu.  56),  to  contest  questions  in  the  master's 
office  not  raised  by  the  pleadings.  In  1819,  W.  O. 
borrowed  of  E.  C.  £1,500,  and  of  H.  W.  £500,  on 
condition  that  the  same  sums,  and  as*  much  more, 
should  be  paid  to  them  on  the  death  of  his  father, 

A.  B.,  provided  he  died  within  five  years ;  but  if  he 
should  survive  that  period,  then  the  same  sums,  and 
twice  as  much  more,  were  to  be  paid  to  E.  C.  and 

B.  W.  The  manor  of  C,  and  other  estates  to  which 
W.  O.  was  then  absolutely  entitled  in  remainder 
expectant  on  the  death  of  A.  B.,  were  granted  to  D. 
to  secure  the  payment  of  these  sums  and  interest. 
In  August,  1844,  A.  B.  died,  and  in  November  D. 
gave  notice  to  the  -tenants  in  possession,  that,  as 
trustee,  he  required  them  to  pay  the  rent  to  him 
until  the  sums  of  £4,500  and  £1,500,  with  interest, 
had  been  paid.  On  bill  filed  against  F.  C.  and  others, 
praying  that  they  might  be  ordered  to  redeem  or  be 
foreclosed,  a  reference  was,  on  the  hearing,  made  to 
the  master  to  ascertain  what  incumbrances  there 
were  affecting  the  estates.  F.  C,  as  the  representa- 
tive of  E.  C,  claimed  that  he  was,  under  the  indenture 
of  1819,  entitled  to  receive  the  sum  of  £1,500  and  in- 
terest from  the  14th  August,  1844.  The  master  {Us-* 
allowed  the  claim,  on  the  ground  that  the  indenture 
was  void  for  usury :  Held,  allowing  the  exception, 
that  as  the  nullity  of  the  deed  had  not  been  esta- 
blished it  must,  on  the  established  rules  of  courts  of 
equity  that  one  defendant  cannot  set  aside  the  se- 
curity of  another  defendant  on  the  ground  of  usury, 
stand  as  a  security  for  the,  money  actually  advanced* 
and  interest  at  £5  per  cent.  Mansfield,  Earl,  v. 
Ogle,  1  Jut.  N.  S.  415. 

MORTGAGE.— Limited  nature  of  a  mortgage  in 
equity.— An  equity  of  redemption  is  regarded  by 
courts  of  equity  as  a  continuation  of  the  old  legal 
ownership ;  the  mortgagee  holding  the  estate  only  as 
a  pledge  for  his  money,  in  the  repayment  of  which  he 
is  principally  interested  (Burt.  Comp.  pi.  1468). 
And  the  Lord  Chancellor  has  lately  said  that  equity 
considers  a  mortgage  only  as  a  charge,  and  not  as  a 
disposition  of  the  inheritance  of  the  estate  beyond  the 
charge,  unless,  indeed,  by  the  deed  itself  ulterior 
estates  are  created.  Harrison  v.  Bound,  20  Law  Tim. 
Rep.  118. 

MORTGAGE.—  Power  of  sale— Seceioer— Con- 
concurrence. — A  mortgagor  and  a  mortgagee  with  a 
power  of  sale  joined  in  demising  the  mortgaged  heri- 
ditaments  to  a  receiver  upon  trust  at  the  request  of 
the  mortgagee  during  the  continuance  of  the  security, 
and  at  the  request  of  the  mortgagor,  after  satisfaction  • 
of  the  sums  secured,  to  grant  leases  of  the  premises 
in  such  manner  as  the  person  making  such  request 
should  appoint,  but  to  permit  the  mortgagor  to  re- 
ceive the  rents  until  default  was  made  in  payment 
of  the  mortgage  money  or  interest,  and  upon  trust 


after  default  to  receive  the  rent*  and  apply  the  same 
in  keeping  down  the  interests  upon  the  mortgage, 
These  trusts  w<  v  i  not  declared  to  be  subject  to  the 
power  of  sale  in* the  mortgage :  Held)  that  they  were 
so  in  effect,  and  that  the  receiver  was  bound  without 
the  concurrence  of  the  mortgagor  to  join  in  conveying 
the  hereditaments  to  a  purchaser  from  the  mortgagee, 
under  the  power  of  sale.  -  King  v.  Heenan,  8  De  G., 
M.  and  Gor.  890. 

PRIORITY  OF  INCUMBRANCERS.— Aband- 
onment of  security  by  mortgagee — Interpleader.^- A., 
having  given  instruction  to  his  attorney  to  commence 
an  action  against  an  insurance  company  which 
disputed  payment  of  the  proceeds  of  a  policy  of 
guarantee,  to  which  he  was. entitled  as  mortgagee, 
created  a  charge  upon  the  proceeds  in  favour  of  the 
plaintiff.  The  attorney  failing  to  obtain  from  A. 
the  money  necessary  for  carrying  on  the  action, 
wrote  to  the  plaintiff  urging  him  to  use  his  influence 
with  A.  to  supply  the  necessary  funds  to  continue 
the  proceedings.  The  plaintiff  did  not  answer  this 
letter,  nor  a  subsequent  application  from  the  same 
quarter.  The  original  mortgagor,  being  insolvent, 
assigned  his  property  to  trustees  for  his  creditors, 
and. the  trustees,  assigned  the  policy  to  B.  B.  made 
advances  to  the  attorney  for  carrying  on  the  action, 
and  a  verdict  was  obtained  against  the  company. 
The  company  having  received  notice  from  one  of 
•  the  trustees  of  the  mortgagor's  creditors  claiming  to 
receive*  the  sum  due  on  the  policy,  filed  their 
interpleader  suit,  and  paid  the  sum  into  court. 
Held,  that  the  plaintiff  in  neglecting  to  answer  the 
attorney's  application  did  not  abandon  his  security 
so  as  to  postpone  his  rights  to  those  of  B.,  but  that 
he  waa' bound  to  repay  B.  the  advances  made  by 
him  •  fox  the  recovery  of  the  fund,  ^ith  interest. 
Myers  v.  The  United  Guarantee  Company,  25  Law 
Tim.  Rep.  109. 

RAILWAYl  COMPANY.— Compulsory  powers- 
Notice  to  treat  for  part,  and  counter-notice  to  take  the 
whole  of  the  property — Vendor  and  purchaser — Acts  of 
Parliament-—  Construction  —  Jury — Compensation.  — 
On  the  80th  June,  185$,  the  L.  and  B.  Railway 
Company  gave  the  plaintiff  notice  that  they  should, 
under  the  provisions  of  their  acts  for  widening  the 
railway,  require  the  messuage  in  which  he  resided, 
and  such  portions  of  the  yard  as  would  be  requisite 
for  the  sites  of  the  piers,  and  for  the  right  or  ease- 
ment of  making  and  maintaining  the  widening  over 
.the  intermediate  spaces.  On  the  11th  July  follow- 
ing the  plaintiff  gave  the  railway  company  notice, 
under  sec.  92  of  the-8  &  9  Vic.  c.  18,  that  he  was 
willing  and  able  to  sell  the  whole  but  declined  to  sell 
a  part  of  hist  property.  On  the  27th  July,  1853,  the 
compulsory  powers  of  the  company,  which  had  been 
extended  from  1849,  expired.     Negotiations  for  a 
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settlement  of  terms  having  failed,  nothing  more 
was  done  by  either  party  until  the  2nd  November, 
1854,  when  the  railway  company  gave  the  plaintiff 
notice  that  they  intended  to  issue  their  warrant  to 
the  sheriff  for  summoning  a  jury  to  assess  the  price 
or  compensation  to  be  paid  to  the  plaintiff  for  the 
whole  of  his  property.  On  motion  for  an  injunction 
to  restrain  the  railway  company  from  summoning  a 
jury,  from  taking  any  proceedings  at-law  against  the 
plaintiff,  and  from  taking  any  possesion  of  the  pro- 
perty :  Held,  that  as  the  railway  company,  before 
the  expiration  of  their  compulsory  powers,  gave 
notice  to  take  part  of  the  plaintiff's  property,  and  as 
the  plaintiff,  within  the  time  limited,  gave  notice  to 
the  company  to  take  the  whole  of  his  property,  it 
was  not  necessary  that  the  company  should,  upon  the 
construction  of  the  acts  of  Parliament,  signify  their 
assent  to  take  the  whole,  before  the  expiration  of 
their  compulsory  powers;  and,  therefore,  a  letter- 
written  on  the  9th  September,  1854,  was  a  sufficient 
assent  by  the  company  of  their  disposition  to  treat 
for  the  purchase  of  the  whole  property :  Held,  also, 
upon  the  authority  of  Pinchin's  case  (1  Jur.  N.  S. 
211),  that  the  effect  of  the  counter-notice  to  take  the 
whole  did  not  operate  to  destroy,  but  only  to  sus- 
pend, the  original  notice  to  take  a  part  of  the  pro- 
perty. Semble,  that  the  term  of  twenty-one  days 
mentioned  in  the  21st  section  of  the  stat.  8  &  9  Vic.  c. 
18,  and  included  in  the  original  notice,,  does  not  apply 
to  the  case  of  a  notice,  given  under  the  92nd  section, 
to  take  the  whole  of  the  property.  Quaere,  whether 
the  court  would  have  allowed  the  company  to  pro- 
ceed to  Bummon  a  jury,  upon  the  notice  of  the  2nd 
November,  1854,  if  it  had  been  only  the  assent  sig- 
nified by  the  company  to  take  .the  whole  of  the  pro- 
perty? Held,  further,  that  as  a  fair  opportunity  to 
treat  and  agree  upon  a  price  for  the  property  was 
given  to  the  plaintiff,  and  that  as  the  parties  could 
not  agree  upon  the  amount  of  compensation,  a  jury 
might  be  resorted  to  by  the  railway  company. 
Motion  refused.  Schwinge  v.  The  London  and  Black' 
wall  Railway  Company,  1  Jur.  N.  S.  368. 

STAMPS. — Partition^deed — True  consideration  not 
Mated— 4$  Geo.  3,  c.  149,  s.  22.— The  statute  of  the 
48  Geo.  3,  c.  149,  s.  22,  requiring  that  on  the  sale  of 
property  the  full  purchase  or  consideration  money 
shall  be  truly  expressed  upon  the  conveyance,  does 
not  apply  to  the  case  of  a  partition,  so  as  to  render 
it  absolutely  necessary  to  express  in  the  deed  the 
true  consideration  money  agreed  to  be  paid  for 
equality  of  partition.  Where  a  money  bond  was 
given  to  secure  the  payment  of  the  true  consideration 
lbr  equality  of  partition,  it  was  held,  that  though  the 
deed  of  partition  was  not  properly  stamped,  and  did 
not  express  the  true  consideration,  neither  the  bond 
nor  the  deed  was  void  on  that  account.  Ilennicker 
v.  Hennicker,  20  Law  Tim.  Rep.  125. 


TITHES.— Sale  of  lands  tithe  free  — Merger  of 
titlies  by  person  not  entitled  thereto.— Where  lands  are 
contracted  to  be  sold  "free  from  great  tithes,"  it  is 
sufficient  for  the  vendor  to  show  that  the  great 
tithes  were  merged  in  the  land,  that  the  merger  was 
confirmed  by  the  commissioners,  and  the  apportion- 
ment and  commutation  of  the  tithes  of  the  pariah 
confirmed,  and  this  though  the  party  merging  the 
tithes  had  no  title  thereto ;  the  intention  of  the  legisla- 
ture being  to  preclude  objections  to  the  title  to  tithes 
after  the  confirmation  of  the  commissioners.  Walker 
v.  RenHey,  20  Law  Tim.  Rep.  120. 

Note.— This  is  rather  a  startling  decision,  but 
being  that  of  the  Court  of  Appeal  in  Chancery,  is  not 
likely  to  be  disturbed. 

TRVSI&E.--Charity—Principalupon  whichtrustees 
are  charged  with  annual  rests  and  £5  per  cent,  interest. 
— The  measure  by  which  a  court  of  equity  ought  to 
charge  a  trustee  with  interest  is,  to  Ascertain  what 
interest  he  has  received  or  ought  to  have  received, 
or  that  he  is  estopped  from  saying  that  he  did  not 
^receive.  J.  C.  bequeathed  the  residue  of  hia 
personal  estate  to  his  executor,  A.,  upon  a  certain 
charitable  trust  for  the  pariskof  St.  G.,  and  directed 
that  the  said  residue  u  should  remain  in  the  hands  of 
A.,  to  be  bestowed  in  such , portions  as  the  cntw 
might  deserve,  with  the  joint  consent  and  appro- 
bation of  the  rector  and  churchwardens  for  We 
time  being  of  the  parish  of  St  G."  A.  did  not 
disclose  this  trust,  and-  mixed  portions  of  ithe  trust 
fund  with  his  own  money  at  his  banker's,  but 
invested  equivalent  sums  in  £3  10s.  per  cent. 
annuities.  Twelve  years, after  the  death  of  the 
testator,  upon  information  filed:  Held,  reversing 
the  decision  of  the  Vice-Chancellor,  that  A.  was  not 
to  be  charged  £5  per  cent,  interest,  or  upon  the 
principal  of  annual  rests.  Attorney-General  v.  Alford, 
1  Jur.  N.  S.  361. 

EQUITY    PRACTICE. 

ACCOUNTS.*— Books  of  account,  when  to  be  taken, 
under  the  45f*  section  of  the  lb  &  16  Vic-  c-  &>,  as 
prima]  facie  evidence  of  the  matters  contained  in  them 
[ante,  p.  541,  to  which  make  reference  hereto] — 15  fr 
16  Vic.  c.  86,  s.  64,  retrospective  in  its  <gkra*wii.--The 
provision  in  the  66th  section  of  the  16  &  16  Vic.  c. 
86,  directing  "  that  it  shall  be  lawful  for  the  court, 
in  any  case  where  an  account  is  required  to  be  taken, 
to  direct  that  in  taking  the  accounts  the  books  of  ac- 
count in  which  the  accounts  required  to  be  taken 
have  been  kept,  or  any  of  them,  shall  be  taken  at 
primd  facie  evidence  of  the  truth  of  the  matters 
therein  contained,  with  liberty  to  the  parties  inte- 
rested to  take  such  objections  thereto  as  they  may  be 
advised,"  has  been  held  by  the  Court  of  Appeal 
(dubitante  Sir  J.  L.  Knight  Bruce,  L.  J.)  to  apply  to 
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an  account  directed  to  be  taken  by  a  decree 
made  before  the  act  came  into  operation,  so 
as  to  enable  the  court,  in  a  proper  case,  to 
give  directions  as  to  the  mode  of  faking  the 
account,  including  directions  as  to  books  of  account 
being  taken  as  primd  facie  evidence ;  but,  held,  that 
the  power  given  to  the  court  by  the  provision  is  to 
be  applied  with  the  utmost  possible  circumspection, 
and  is  not  to  be  exercised  until  the  court  is  satisfied 
that  the  means  of  obtaining  the  ordinary  legal  evi- 
dence have  been  substantially  exhausted.  Ewart  v. 
Williams,  Williams  v.  Ewart,  1  Jur.N.  8.  409. 

ACCOUNT.  —  Trustee  —  Where  administration 
order  and  wilful  default  not  charged. — In  taking  the 
accounts  underlie,  usual  order  obtained  on  summons, 
an  executor  and  trustee  can  only  be  charged  with 
money  actually  received  by  him,  and  not  with  money 
which  he  might  have  received  but  for  his  wilful 
neglect  or  default  Bktkeky  v.  Blakeley,  1  Jur. 
N.  S.  368. 

ATTORNEY.— Mortgagor's  liability  foi  costs  in- 
curred by  mortgagee — Business  unnecessarily  done. — A 
mortgagor  is  not  liable  to  pay  the  costs  of  business 
unnecessarily  done  hv  respect  of  the  mortgage  on 
behalf  of  the  mortgagee ;  neither  is  the  mortgagee 
bound  to  pay  the  costs  of  such  business  when  done 
by  his  solicitor  of  his  own  mere  motion  under  a 
general  authority,  but  without  the  particular  autho- 
,rity  of  his  client.  Re  Barrow,  24  Law  Journ, 
Chanc.  126. 

ATTORNEY.— Costs  out  of  pocket— Special  agree- 
ment— Taxation.-^An  agreement  to  charge  only  costs 
out  of  pocket  does  npt  preclude  a  taxation.  A  soli- 
citor, in  1849,  agreed  to  charge  sums  out  of  pocket 
only,  provided  the  client  was  unable  to  recover  the 
proper  costs  of  the  business.  A  taxation  was  ordered 
of*  bill  for  business  in  1853,  in  the  usual  terms,  arid 
without  determining  any  question  as  to  the  agree- 
ment .  Re  Ransom,  18  Beav.  220. 

DECREE.— Enrolment  of  decree— Vacating  of— 
Surprise — Notice.— Where  the  solicitor  of  a  plaintiff 
who  has  obtained  a  decree  has  notice  that  the 
defendant  intends  to  present  a  petition  of  appeal, 
but  the  defendant  is  prevented  from  doing  so  and 
.  from  entering  a  caveat  by  the  promise  of  the 
plaintiff's  solicitor  to  call  upon  him  for  the  purpose 
of  settling  their  differences,  which  promise  the 
plaintifTs  solicitor  does  not  keep,  but  on  the 
■contrary,  enrols  the  decree,  the  court  will  vacate 
such  enrolment.  Wkkenden  v.  Rayson,  Week.  Rep. 
1854-6,  p.  462. 

EVIDENCE. — Examination  of  witnesses  viv&  voce. 
—An  order  was  made  for  the  examination  of 
witnesses  vivd  voce  on-  the  hearing  of  an  appeal,  at 
the  risk  Off  the  party  applying.  Ridley  v.  Meek,  25 
Law  Tim.  Rep;  90. 


INJUNCTION.— Continuing— Pendency  of  writ  of 
error.— An  injunction  against  felling  timber  was 
obtained  against  the  respondent,  but  the  respondent 
by  his' affidavit  in  answer' claimed  the  timber  as  his 
own  property ;  and  on  a  motion*  to  dissolve  the 
injunction,  founded  on  that  affidavit,  the  court 
directed  an  action  to  be  brought  to  try  the  legal 
right.  An  action  having  been  brought,  the' 
respondent  obtained  the  judgment  of  the  Court  of 
Exchequer  Chamber,  one  judge  alone  dissenting. 
The  petitioner  sued  out  and  prosecuted  a  writ  of 
error  to  the  House  of  Lords :  Held,  that  the  injunc- 
tion ought  to  be  continued.  MountcasheU  v.  O'Neill, 
8  Ir.  Chanc.  Rep.  619. 

MOTION. — Costs  of  an  abandoned  motion  to  vary 
the  chief  clerk's  certificate— Order  of  6th  Aug.  1818— 
15  (c  16  Vic.  c.  80,  ».  88  and  84.— Where  a  party 
to  a  suit,  or  creditor,  serves  -a  notice  of  motion  to 
vary  the  chief  clerk's  certificate,  whether  giving 
notice  of  his  intention  to  read  affidavits  or  not,  and 
afterwards  abandons  such  motion,  he  will  not  be 
allowed  to  retire  by  paying  40s.  costs  under  the  old 
rule,  but  must  pay  the  taxed  cost  of  the  abandoned 
motion.     Tucker  v.  Hernaman,  25  Law  Tim.  Rep.  70. 

PRO  CONFESSO  [ante,  -pp.  125,  806]— 79th 
order  of  May,  1845. — Upon  an  appeal  to  the  Lords 
Justices  it  was  decided  that  the  advertisements  in  the 
Gazette,  required  by  the  79th  order  of  May,  1845, 
before  taking  a  bill  pro-confesso  against  a  defendant 
deemed  to  have  absconded  to  avoid  process,  having 
been  inserted  on  the  6th,  13th,  and  27th  February, 
had  been  made  substantially,  if  not  literally,  in  com- 
pliance, with  the  above  order,  though  they  were  not 
inserted  once  every  week,  according  to  the  ordinary 
reckoning  from  Sunday  to  Sunday.  Bazalgette  v. 
Lowe,  Week.  Rep.  1854-5,  p.  890. 

REVIVING  DEFECTIVE  SUIT.— Bankruptcy 
of  a  defendant— Order  to  revive  under  sec.  52  of  die 
15  ic  16  Vic.  c.  86.— By  ine  jurisdiction  of  Equity 
Improvement  Act,  s.  52,  where  a  suit  has  become 
•bated  by  death,  marriage,  &c.,  or  defective  by 
reason  of  some  change  or  transmission  of  interest  or 
liability,  no  bill  of  revivor  or  supplemental  bill  is 
required,  but  an  order  may  be  made  having  the 
same  effect  as  any  such  bill.  Notwithstanding 
doubts  expressed  by  some  of  the  judges,  it  has  been 
decided  that  an  order  will  be  made  directing  a  suit, 
which  had  become  defective  by  reason  of  a  defendant, 
who  had  not  been  required  to  answer  the  inter- 
rogatories, having  become  bankrupt,  to  proceed  as 
against  his  assignees  without  filing  a  supplemental 
bill;  but  the  assignees  were  to  be  at  liberty  to 
answer  if  so  advised :  the  effect  of  the  order  being 
to  put  the  suit  in  the  same  condition  as  it  was  at  the 
time  of  the  defendant's  bankruptcy.  Lash  v.  Miller, 
25  Law  Tim.  Rep.  75. 
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ATTORNEY.— Clients  money  misapplied— Fraud 
— Certificate  of  protection  under  7  #•  8  Vic.  c.  70 — 
'  Summary  jurisdiction  of  the  Court  of  Queen's  Bench. 
— Unless  fraud  be  proved,  the  Court  of  Queen's 
Bench,  at  all  events  after  a  discharge  in  bankruptcy, 
will  not  interfere  summarily.  When  an  attorney 
has  fraudulently  misapplied  money  received  from  his 
client  for  a  specific  purpose,  the  Court  of  Queen's 
Bench  will  exercise  its  summary  jurisdiction  by 
ordering  him  to  pay  the  money,  although  he  has  ob- 
tained a  certificate  of  protection  from  the  Bankruptcy 

Court  under  7  &  8  Vic.  c.  70.    Re ,  25  Law 

Tim.  Rep.  98. 

AUCTIONEER.— Lien  of  on  sale  by  auction- 
Payment  to  principal — Action  by  auctioneer  for  the 
price. — The  declaration  in  this  case  was  for  the  price 
of  a  horse  sold  and  delivered.  The  defendant 
pleaded  u  that  the  plaintiff  sold  the  said  horse  as  an 
auctioneer,  agent,  and  trustee  for  one  W.  EL.,  and 
that  after  the  said  sale,  and  before  the  commence- 
ment of  this  action,  he  (the  defendant)  paid  to  the 
said  W.  K.  the  sum  of  £17  6s.  6d.  in  the  said  decla- 
ration mentioned:91  upon  demurrer  it  was  held 
that  the  plea  was  bad.  Aprimdfacie  answer  is  not 
given  to  the  plaintiff,  who  must  be  assumed  to  have 
a  lien  as  well  on  the  proceeds  of  the  sale  as  the  spe- 
cific articles  sold,  for  his  commission  and  charges ; 
for  this  purpose,  therefore,  the  auctioneer  seems  to 
be  in  the  same  position  as  a  factor  who  sells  goods, 
having  advanced  money  upon  them ;  and  to  an  action 
for  goods  sold  and  delivered  by  a  factor,  it  certainly 
would  be  no  answer  to  say  the  plaintiff  sold  them  as 
factor,  and  the  defendant  waived  his  right  before 
action.  Moreover,  the  plea  does  not  show  that  the 
plaintiff  had  no  longer  a  right  to  sue,  nor  even  aver- 
ring that  the  plaintiff  had  notice  of  the  payment  to 
W.  K.     Robinson  v.  Rutter,  25  Law  Tim.  Rep.  127. 

MASTER  AND  SERVANT.— Liability  of  master 
for  death  of  servant — Coal  mine  —  Insufficiency  of 
planking— Servant  killed  while  leaving  master's  employ- 
ment without  proper  cause.— A  master,  alike  by  the 
law  of  England  and  of  Scotland's  liable  for  acci- 
dents occasioned  by  his  neglect  towards  those  whom 
he  employs,  while  they  are  engaged  in  his  employ- 
ployment,  but  great  latitude  must  be  given  to  the 
phrase  "  engaged  in  his  employment,11  eundo  morando 
et  redeundo  ;  and  it  makes  not  the  slightest  difference 
that  at  the  time  of  the  accident  the  servant  was  leav- 
ing his  work  without  lawful  excuse  or  proper  cause. 
A.,  a  miner  employed  in  the  mine  of  B.,  went  down 
as  usual  to  his  day's  work,  but  he  and  the  other 
miners,  after  working  a  short  time,  held  a  meeting 
amongst  themselves  to  discuss  certain  supposed 
grievances,  and  they  resolved,  before  working 
further,  to  come  up  the  pit  at  twelve  o'clock,  the 


usual  hour  for  coming  up  being  five  o'clock,  and  go 
in  a  body  to  represent  their  grievances  to  B.'s  ma- 
nager. While  so  coming  up,  A.  was  killed  by  a  stone 
which  fell  from  the  top  of  the  shaft,  the  planking 
there  being  in  an  unsafe  state.  A.'s  representatives 
brought  an  action  of  damages  against  B.,  and  the 
judge  told  the  jury  that  B.  was  not  responsible  for 
the  accident,  if  A.  was  at  the  time  leaving  his  work 
without  proper  cause,  and  tor  a  purpose  of  his  own. 
The  jury  found  that  A.  was  leaving  his  work  with- 
out proper  cause,  but  that  he  was  killed  owing  to  the 
unsafe  state  of  the  planking  at  the  mouth  of  the  pit : 
Held,  reversing  the  judgment  of  the  court  of  session, 
that  the  ruling  of  the  judge  was  wrong,  and  that 
whether  A.  had  a  just  cause  for  leaving  his  work  or 
not,  and  was  coming  up  for  a  purpose  of  his  own, 
still  B.  was  responsible,  being  bound  to  take  A.  up 
just  as  safely  as  he  let  him  down.  Marshall  v. 
Stewart,  25  Law  Tim.  Rep.  58. 

PRINCIPAL  AND  SURETY.— Rand— Continu- 
ance of  liability — Recital  of  appointment  in  the  bond. — 
In  the  cases  Of  bonds  by  sureties  for  the  due  per- 
formance by  the  principal  of  duties  of  an  annual 
office,  several  decisions  have  put  a  limited  construc- 
upon  the  conditions  of  the.  bonds,  on  the  gwrarid  that 
the  sureties  only  continue  liable  during  the  time  for 
which  the  principal  was  originally  appointed.  When 
there  is  a  recital  in  the  condition  of  the  period  for 
which  the  principal  was  appointed,  the  decisions  are 
to  the  effect  that  the  sureties  do  not  continue  liable 
beyond  that  time.  In  the  following  case  it  was  held 
that  the  mere  recital  of  the  fact  of  the  appointment 
has  the  effect  of  limiting  the  liability  of  the  surety  to 
the  time  for  which  the  appointment  is  made,  although 
no  time  is  mentioned  in  the  condition.  The  condi- 
tion of  a  bond  given  by  the  sureties  of  a  clerk  recited 
the  fact  of  his  appointment,  but  not  that  he  was 
appointed  clerk  for  one  year  only,  and  provided  that 
if  he  should  duly  account  and  pay  over  from  time  to 
time,  and  at  all  times  so  long  as  he  should  continue 
to  hold  the  said  office,  the  bond  was  to  be  void. 
After  the  year  expired,  the  clerk  continued  in  the 
office  for  a  long  time,  but  no  fresh  bond  was  entered 
into :  Held,  that  the  sureties  were  not  liable  after  the 
expiration  of  the  year  for  which  the  clerk  was  ap- 
pointed, and  that  the  fact  of  the  appointment  being 
for  one  year  only  might  be  shown  by  pleading. 
Kilson  v.  Julian,  25  Law  Tim.  Rep.  64. 

PROMISSORY  NOTE.— Conditional  indorsement. 
An  instrument,  in  order  to  operate  as  a  promissory 
note,  must  be  payable  at  all  events,  and  not  merely 
on  a  contingency.  Therefore,  where  an  instrument 
in  the  form  of  a  promissory  note  was  indorsed  with 
a  memorandum,  uIn  the  event  of  my  (the  payee's) 
death,  the  within-mentioned  amount  is  not  to  be 
demanded  of  the  maker,  but  the  same  is  to  remain  at 
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interest,  and  ultimately  to  be  divided  among  the 
children  of  Mrs.  M.,  my  daughter : "  it  was  held* 
that  this  made  the  payment  conditional,  and  there- 
fore that  the  instrument  was  not  a  promissory  note. 
Richardson  v.  Martyr,  25  Law  Tim.  Rep.  64. 

SECOND  DISTRESS.— Where  first  withdrawn 
in  consequence  of  representation  of  tenant — On  execution. 
— As  a  general  rule,  a  landlord  is  not  allowed  to 
make  a  second  distress  for  the  same  rent  when  he 
might  on  the  first  distress  have  obtained  sufficient  to 
satisfy  the  arrears.  However,  where  a  landlord, 
having  distrained  for  rent,  was  induced  to  withdraw 
the  distress  by  the  tenant's  assurance  (which  was 
false)  that  a  particular  debt  had  been  satisfied,  and 
the  creditor  having  proceeded  to  judgment  and 
execution,  the  tenant's  goods  were  seized  by  the 
sheriff,,  it  was  held,  that  the  landlord  was  entitled 
to  a  year's  rent,  under  the  statute  8  Anne,  c.  14, 
which  entitles  landlords  to  a  year's  rent  as  against 
an  execution  on  the  tenant's  goods.  WoUaston,  app., 
Stafford,  resp.,  15  C.  B.  Rep.  278. 

SHIPPING.— Mercantile  Marine  Act— Mariners' 
wages — Effect  of  sending  mariner  home  as  a  witness  on 
a  criminal  charge. — Where  a  seaman,  during  a  voyage, 
is  sent  home  by  a  foreign  consul  as  a  witness  on  a 
criminal  charge,  he  cannot  be  considered  to  have 
earned  any  wages  under  his  articles,  either  actually 
or  constructively,  after  he  was  sent  home.  There  is 
no  such  dismissal  as  gives  him  a  right  to  his  wages 
for  the  whole  period.  Here  the  act  was  done  by 
public  authority.  Melvill  v.  Woolf,  Week.  Rep. 
1854-5,  p.  401. 

SHIPPING.— Consignee— Bill  of  lading— Refusal 
to  pay  freight  on  partial  delivery  by  master — Detention 
of  sJiip — Damages. — The  consignee  and  assignee  of 
the  bill  of  lading  is  a  stranger  until  he  produces  the 
bill  of  lading  and  demands  the  goods  and -be  becomes 
liable  upon  a  new  contract,  but  when  he  makes  this 
presentation  and  requisition,  and  the  master  under- 
takes to  deliver  the  goods  upon  the  terms  of  the 
bill  of  lading,  from  that  time  the  consignee  becomes 
liable  to  the  master  for  freight  according  to  the  bill 
of  lading,  and  if  the  bill  of  lading  refers  to  the 
charter-party,  then  he  is  liable  in  the  same  way  as 
the  charterer  would  be.  He  undertakes  that  he 
will  accept  the  goods  within  a  reasonable  time,  and 
pay  as  the  charterer  would  be  bound  to  pay.  And 
where  by  the  contract  the  delivery  of  the  goods  and 
the  payment  of  freight  are  contemporaneous  acts 
and  the  whole  cannot  be  delivered  by  one  delivery, 
the  master  does  not  waive  his  lien  by  delivering 
part,  but  is  justified  in  retaining  the  remainder  until 
freight  be  paid ;  and  if  the  vessel  is  detained  in 
consequence  of  the  refusal  of  the  assignee  to  pay 
the  freight,  the  latter  is  liable  to  damages  for  deten- 
tion.   Moller  v.  Young,  25  Law  Tim.  Rep.  p.  9G. 


SPECIFIC  DELIVERY  OF  CHATTELS.— To 
order  delivery  of  specific  chattel. — The  power  given  to 
the  court  or  a  judge,  under  section  78  of  the  Com- 
mon Law  Procedure  Act,  1854  (set  out  ante,  p.  1G1), 
to  order  delivery  of  a  specific  chattel,  only  applies 
where  the  jury,  in  an  action  for  its  detention,  have 
assessed  its  value.  The  exercise  of  the  power  by  a 
judge  is  a  question  of  discretion,  and  reviewable  by 
the  court.  Chilton  v.  Charrington,  3  Com.  L. 
Rep.  392. 

-STAMP.— Statute  of  Frauds.— By  the  Stamp  Act 
(55  Geo.  3,  c.  184),  sched.  pt.  1,  title  il  agreement," 
any  memorandum  or  u  agreement  made  for  or  re- 
lating to  the  sale  of  any  goods,  wares,  or  merchan- 
dise/' is  exempted  from  the  stamp  duty.  The  courts 
have  always  held  the  doctrine  that  the  Stamp  Act 
ought  to  be  read  liberally  ;  that  its  fair  meaning 
should  be  taken ;  and  if  any  part  be  of  doubtful  con- 
struction, it  ought  to  be  read  beneficially  for  the  sub- 
ject.  An  agreement  to  supply  straw  and  receive 
manure  at  stipulated  sums  is  an  agreement  relating 
to  the  sale  of  goods,  wares,  and  merchandise  within 
the  meaning  of  the  above  section,  and  it  is  imma- 
terial whether  the  goods  at  the  time  were  in  exist- 
ence or  not.  The  document  is  admissible  in  evidence 
without  a  stamp.  Gurrr.  Scudds,  25  L.  T.  Rep.  130 ; 
Week.  Rep.  1854-5,  p.  457. 

SURETY.*— Release  of  principal — Where  covenant 
not  to  sue  amounts  to  such  a  release — Common  Law 
Procedure  Act,  1852 — Amendment  at  trial. — Where 
two  persons  are  parties  to  a  bond  or  other  instru- 
ment by  which  they  undertake  to  pay  a  sum  of 
money  or  do  any  other  act,  if  the  obligee  release  one 
of  them,  reserving  his  remedies  against  the  co- 
obligor,  a  question  arises  whether  the  latter,  can 
be  sued;  this  depends  upon  the  instrument  being 
considered  strictly  as  a  release  or  only  as  a  covenant 
not  to  sue.  According  to  the  earlier  authorities,  the 
primary  intention  of  releasing  the  debt  is  to  be 
carried  out,  and  the  subsequent  provision  for 
reserving  remedies  against  co-obligors  and  co- 
contractors  should  be  rejected,  as  inconsistent  with 
the  intention  to  release  and  destroy  the  debt,  evinced 
by  the  general  words  of  the  release,  and  as  some- 
thing which  the  law  will  not  allow,  as  being 
repugnant  to  such  release  and  an  extinguishment  of 
the  debt ;  the  other,  that,  according  to  the  modern 
authorities,  the  general  words  of  the  release  are  to 
be  moulded  and  limited  by  construing  it  to  be  a 
covenant  not  to  sue,  and  thereby  allowing  the 
parties  to  carry  out  the  whole  of  their  intentions  by 
preserving  the  rights  against  parties  jointly  liable. 
In  the  following  case,  the  Court  of  Queen's  Bench, 
agreeing  with  the  doctrine  laid  down  by  Lard 
Denman  in  Nicholson  v.  Re  veil  (4  Ad.  and  E.  675) 
as  explained  by  Parke,  B.,  in  Kearslcy  v.  Cole  (10 
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Mees.  and  Wcls.  136)  that  if  the  deed  is  taken  to 
operate  as  a  release,  the  right  against  a  party 
jointly  liable  cannot  be  preserved,  held  themselves 
bound  by  modern  authorities  (see  Sollcy  v.  Forbes, 
1  Bos.  and  P.  G30 ;  Thompson  v.  Lack,  3  Qu.  Ben. 
Rep.  540 ;  and  Paler  v.  Owersham,  4  Mau.  and 
Selw.  423)  to  carry  out  the  whole  intention  of  the 
parties  as  far  as  possible  by  holding  the  covenant 
presently  stated  to  be  a  covenant  not  to  sue,  and  not 
a  release.  A.  *  and  B.  entered  into  a  joint  and 
several  bond,  B.  being  surety  for  A.  After  the 
accruing  of  the  cause  of  action,  the  obligees,  without 
the  privity  or  consent  of  B.,  released  A.  from  his 
liability,  with  a  proviso  that  such  release  should 
not  extend  to  release  any  other  party  to  the  bond : 
Held,  that  A.  was  not  discharged  from  his  liability 
by  virtue  of  such  release  to  A.,  it  operating  merely 
as  a  covenant  not  to  sue.  Price  v.  Barker,  25  Law 
Tim.  Rep.  51. 

COMMON  LAW  PRACTICE. 

BILL  OF  EXCEPTIONS.— Inability  of  judge  to 
seal  the  biU — New  trial. — A  cause  was  tried  in  1847, 
and  a  verdict  found  for  the  plaintiff.  Under  an 
arrangement  between  the  parties  at  the  trial  that  a 
bill  of  exceptions  might  afterwards  be  tendered,  as 
if  tendered  at  the  trial,  a  bill  was  drawn  and  sub- 
mitted to  the  judge  who  tried  the  cause  to  settle  and 
seal.  His  lordship  in  the  meantime  became  Lord 
Chancellor,  and  during  the  time  he  was  on  the 
woolsack  he  could  not  find  leisure  to  settle  and  seal 
the  bill.  Afterwards  his  lordship  was  unable  to  give 
attention  to  the  matter  from  ill-health.  The  court, 
on  affidavit  of  these  circumstances,  the  defendant 
appearing  and  consenting,  granted,  in  the  first  in- 
stance, a  rule  for  a  new  trial.  Bennett  v.  The 
Peninsular  and  Oriental  Steam  Navigation  Company, 
25  Law  Tim.  Rep.  68. 

OUTLAWRY.— Affidavit  on  motion  to  set  aside 
proceedings,  by  whom  to  be  sworn. — The  affidavit  upon 
a  motion  to  set  aside  proceedings  to  outlawry  for 
irregularity  must  show  that  the  party  making  it  is 
duly  authorised  as  the  attorney  of  the  defendant 
(See  Plunkett  v.  Buchanan,  3  B.  and  C.  736 ;  Houl- 
ditch  v.  Swinfen,  3  Scott,  169).  Skinner  v.  Carter, 
15  C.  B.  Rep.  472. 

QUO  WARRANTO/—  Information—  Memoran- 
dum in  error.— Sec.  148  of  the  C.  L.  P.  A.,  1852, 
provides  that  "  a  writ  of  error  shall  not  be  necessary 
ot  used  in  any  cause."  But  by  Bee.  149,  "  either 
party  alleging  error  in  law  may  deliver  to  one  of  the 
masters  of  the  court  a  memorandum  in  writing  in  the 
form  contained  in  schedule  A.,  marked  10,"  of  this 
act.  The  varum  sections,  and  the  form  given  to  that 
schedule,  Bhow  that  they  are  not  applicable  to  crimi- 
nal proceedings,  in  which  necessity  still  exists  of  ob- 


taining the  fiat  of  the  Attorney-General.  A  quo 
warranto  is  clearly  an  information  for  a  misdemeanor, 
and  is  excluded,  like  all  indictments  from  the  dispo- 
sitions of  the  above  act.  Writs  of  mandamus  would 
not  be  included,  but  for  the  express  enactment  in 
section  77  of  the  subsequent  statute,  1854.  Beg.  v. 
Scale,  25  Law  Tim.  Rep.  96. 

WRIT  OF  SUMMONS.— Special  indorsement- 
Cause  of  action  and  service  abroad— Appearance. — 
Reg.  Gen.  H.  T.  1853,  R.  20.—SembU,  that  the 
provisions  in  the  15  and  16  Vict.  c.  76.  flr  18,  do  not 
apply  unless  the  cause  of  action  arose  within  die 
jurisdiction  of  the  English  courts.  A  writ  of  summons 
was  issued  with  a  special  indorsement  under  the 
15  and  16  Vict.  c.  76,  b.  25,  stating  that  the  defendant 
was  sued  as  member  of  a  bank  at  Calcutta,  on  certain 
promissory  notes  of  that  bank.  The  writ  was  served 
on  the  defendant  in  France,  who  entered  an  appear- 
ance to  it,  on  which  a  declaration  was  delivered,  and 
he  afterwards  applied  for  and  obtained  an  inspection 
of  the  notes.  He  likewise  made  an  affidavit  that  they 
were  made  at  Calcutta,  and  that  he  was  not  aware 
of  the  nature  of  the  plaintiff's  claim  until  he  inspected 
them :  Held,  that,  assuming  the  case  not  to  be  within 
the  15  and  16  Vict.  c.  76,  s.  18,  the  defendant  by 
appearing  to  the  action  had  given  the  Court  jurisdic- 
tion over  it;  and  that  a  judge  would  have  made  an 
order  for  particulars  before  appearance,  under  Reg! 
Gen.  H.  T.  1853,  r.  20.  Qucere  whether  the  de- 
fendant would  have  succeeded  on  an  application  to 
set  aside  the  appearance  as  improvidently  entered? 
Forbes  v.  Smith,  1  Jur.  N.  S.  383. 

CRIMINAL  LAW  SESSIONS,  ETC. 

CHURCH  BUILDING  ACTS.— Rate  for  repay- 
ment of  borrowed  money — Church  .Building  Acts,  58 
Geo.  3,  c.  45,  ss.  59  ^  60;  and  59  Geo.  3,  c.  184  ; 
3  Geo.  4,  c.  72,  s.  26  [ante,  p.  314]—"  Two  Sundays' 
notice." — The  above  acts  give  the  churchwardens 
two  modes  of  borrowing  monies  for  the  repairs  of 
the  church,  and  for  providing  additional  burial 
grounds.  First,  they  may  borrow  with  the  assent 
of  the  bishop,  incumbent,  and  commissioners; 
second,  when  the  rate  does  not  exceed  Is.  in  the 
pound  or  5s.  in  the  whole,  they  may  raise  the  money 
by  a  rate  upon  the  parish.  A  rate  to  repay  money 
borrowed  under  the  Church  Building  Acts  for  pro- 
viding additional  burial-ground  is  good,  if  the 
statutable  assent  of  bishop,  incumbent,  and  com- 
missioners has  been  obtained,  and  .the  parishioners 
have  not  dissented ;  and  this,  although  two  Sundays' 
notice  of  making  the  rate  may  not  have  been  given. 
Farnell  v.  Smith,  25  Law  Tim.  Rep.  68. 

COSTS.— Order  of  sessions  for  costs— Taxation  by 
clerk  of  peace — Want  of  jurisdiction— Estoppel  to 
object. — Where  the  parties  attend  and  proceed  with 
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the  taxation  of  costs  by  the  clerk  of  the  peace  under 
an  order  of  sessions,  without  making  objection  to  his 
jurisdiction,  they  are  estopped  from  moving  in  the 
Court  of  Queen's  Bench  to  quash  the  order  drawn 
up  by  the  clerk  of  the  peace  after  such  taxation  for 
payment  of  the  amount  allowed.  The  Court  of  Q. 
Bench  gave  no  opinion  as  to  the  original  validity  or 
invalidity  of  the  order.  Reg.  v.  The  Shrewsbury  and 
Hereford  Railway  Company,  25  Law  Tim.  Rep.  65. 

CRUELTY  TO  CHILD.— Indictment  for  not  sup- 
porting child — Proof  of  allegations  as  to  means  of  sup- 
port.— An  indictment  charged  the  prisoner,  that  u  be- 
ing able  and  having  the  means, "  she  neglected  to 
provide  sufficient  meat,  drink,  or  food  for  her  child. 
There  was  no  evidence  at  the  trial  of  her  actual  pos- 
session of  means  for  nourishing  and  maintaining  the 
child ;  but  it  waa  proved  that  she  might  have  applied 
to  the  relieving  officer  of  the  poor,  who  would  have 
provided  her  with  sufficient  means :  Held,  that  the 
indictment  was  not  supported  by  the  evidence.-  Reg. 
v.  Chandler,  Uur.  N.  Sr  429. 

ERROR. — Misdemeanor — Duty  of  attorney-general 
to  grant  fat. — In  order  to  bring  error  in  criminal 
cases  it  is  necessary  to  obtain  the  fiat  of  the  attorney- 
generaL  In  the  case  of  Reg.  v.  Wilkes  (4  Burr. 
2551  >  Lord  Mansfield  is  reported  to  have  said,  "  in 
a.  misdemeanour,  if  there  is  probable  cause,  the  fiat 
ought  not  to  be  denied  ;  the  conrt  would  order  the 
attorney-general  to  grant  his  fiat."  The  correctness 
of  this  dictum  has  been  questioned  in  the  following 
case,  where  the  Court  of  Queen's  Bench  held,  that 
in  a  case  of  misdemeanour  the  attorney-general  is 
bound  to  grant  his  fiat  for  a  writ  of  error  ex  debito 
justitice  in  all  cases  in  which,  in  exercise  of  his 
discretion,  he  thinks  such  writ  ought  to  go  ;  and  if 
he  refuses  to  exercise  his  discretion,  the  Court  of 
Queen's  Bench  will  compel  him  to  do  so  by  manda- 
mus; but  if  he  has  exercised  his  discretion  the 
court  will  not  interfere.  Reg.  v.  Newton,  25  Law 
Tim.  Rep.  65. 

FALSE  PRETENCES.— 7  £8  Geo.  4,  c.  29— In- 
dictment—  What  sufficient  allegation  of  false  pretence. 
— The  following  case  furnishes  an  apt  illustration  of 
the  rule  stated  before  (ante,  p.  443)  and  is  an  answer 
to  one  of  the  questions  put  by  the  examiners  at  the 
last  examination :  the  rule  is  that  in  order  to  con- 
vict a  person  for  obtaining  money  &c.  by  false  pre- 
tences, the  pretence  must  be  of  some  existing  fact 
made  for  the  purpose  of  inducing  the  prosecutor  to 
part  with  his  money  or  property.  An  indictment 
alleged  that  the  defendant  falsely  pretended  a  sum 
of  money,  parcel  of  a  certain  larger  sum,  was  "  due 
and  owing"  to  him  for  work  which  he  had  executed 
for  the  prosecutors :  Held,  that  this  was  not  an  alle- 
gation of  a  false  pretence  of  an  existing  fact,  as  the 
allegation  in  the  indictment  might  be  satisfied  by  evi- 


dence of  a  mere  matter  of  opinion,  either  as  regarded 
fact  or  law ;  and  therefore  the  indictment  was  bad. 
Reg.  v.  Oates,  1  Jur.  N.  S.  429. 

FRIENDLY  SOCIETIES.— Arbitration— Award 
— Dispute  between  society  and  members — Justices  of  the 
peace — Jurisdiction. — The  award  of  arbitrators  acting 
under  the  4  &  5  Will.  4,  c.  40,  in  a  reference  of  a 
dispute  between  a  friendly  society,  and  one  of  the 
members  of  it,  is  final.  The  jurisdiction  of  justices 
to  determine  such  a  dispute  after  the  arbitrators 
have  made  an  award,  will  not  arise  if  the  award  be  a 
nullity ;  but  is  not  raised  by  the  fact  that  the  deci- 
sion of  the  arbitrators  is  erroneous.  On  an  applica- 
tion for  a  rule  under  the  11  &  12  Vic.  c.  44,  calling 
on  a  magistrate  of  the  police  courts  of  the  metro- 
polis to  hear  and  determine  a  dispute  between  a 
friendly  society  and  the  widow  of  an  expelled 
member,  it  was  disclosed  that  the  deceased  husband 
had  been  expelled  without  a  previous  summons 
required  by  the  rules,  but  also  that  arbitrators,  in 
whom  mala  fides  was  not  shown,  had  heard  and 
decided  on  the  objection :  Held,  that  the  magistrate 
had  properly  declined  jurisdiction.  Exp.  Long,  19 
Just.  Pea.  118. 

GAME. — Trespass  in  search  of  game — 1  fr  2  Will. 
4,  c.  32,  s.  SO — Highway — Entering  close  adjoining 
highway.— Section  80  of  1  &  2  Will.  4,  c.  32,  which 
imposes  a  penalty  upon  any  person  who  shall  commit 
any  trespass  by  entering  or  being  in  the  day  time 
upon  any  land  in  search  or  pursuit  of  game,  applies 
only  to  trespasses  committed  by  bodily  entering  or 
being  upon  land  in  pursuit  of  game,  and  does  not 
apply  to  a  constructive  trespass,  as  by  sending  a  dog 
into  a  cover,  or  the  like.  The  statute  does  not  make 
every  common  law  trespass  sufficient  to  .constitute 
an  offence  under  the  above  section ;  therefore,  the 
merely  sending  a  dog  into  the  land  of  another  would 
not  be  an  offence  within  the  statute,  for  there  must 
be  a  personal  entering  or  being  upon  the  land.  The 
soil  and  freehold  of  highways  are  in  the  owners  of 
the  adjoining  lands ;  the  public  have  but  an  ease- 
ment over  a  highway,  t.  e.,  a  right  to  use  it  as  a 
highway,  but  not  for  any  other  purpose,  as  for 
placing  chairs,  &c.,  thereon  or  stopping  upon  it 
unnecessarily.  The  grass  which  grows  on  the 
highway  is  the  property  of  the  owner  of  the  adjoining 
land,  subject  only  to  the  public  easement  of  passage. 
These  principles  will  explain  the  following  rather 
curious  case  and  decision.  'The  offence  created  by 
the  80th  sec.  of  the  1  fc  2  Will.  4,  c.  82,  may  be 
committed  by  being  upon  a  highway  in  pursuit  of 
game  there,  if  it  be  proved  that  the  person  so 
charged,  was  on  the  highway  for  that  pnrpose,  and 
not  in  the  lawful  exercise  of  the  public  right  of  way. 
A.  was  convicted  by  justices  under  the  above  section 
of  committing  a  trespass  by  being  in  the  day  time 
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upon  certain  land  in  the  possession  and  occupation 
of  G.  B.,  in  search  of  game  there.  The  facts  were, 
that  A.  was  on  a  public  highway  carrying  a  gun 
and  accompanied  by  a  dog.  He  waived  his  hand  to 
the  dog,  and  the  dog  entered  the  plantation  of  G.  B., 
which  was  on  one  side  of  the  road,  after  which  a 
pheasant  rose  and  flew  across  the  road,  and  A.  fired 
at  it.  G.  B.  was  the  owner  of  the  land  on  both 
sides  of  the  road,  but  had  let  to  a  tenant  the  land 
opposite  to  the  plantation  up  to  the  fence  which 
separated  it'  from  the  road.  Upon  a  case  reserved, 
the  question  being  whether  the  evidence  supported 
the  conviction :  Held,  that  the  evidence  warranted 
the  conclusion  which  the  justices  had  drawn :  that 
A.  was  trespassing  in  search  of  game  upon  the 
highway,  which  was  land  in  the  possession  of  G.  B., 
though  the  public  had  a  right  of  way  over  it.  Reg. 
v.  Pratt,  25  Law  Tim.  Rep.  65. 

HAWKERS  AND  PEDLARS.— Safe*  by  auction. 
— The  5th  section  of  the  50  Geo.  3,  c.  41,  enacts, 
44  that  nothing  herein  contained  shall  extend,  or  be 
construed  to  extend,  to  hinder  any  person  or  persons 
from  selling  or  exposing  to  sole  any  sorts  of  goods  or 
merchandise  in  any  public  mart,  market,  or  fair, 
legally  established,  within  the  kingdom  of  England, 
dominion  of  Wales,  and  town  of  Berwick-upon- 
Tweed  ;  but  such  person  or  persons  may  do  therein 
as  they  lawfully  might  have  done  previously  to  the 
making  of  this  act,  anything  herein  to  the  contrary 
notwithstanding."  The  7th  section  imposes  a  penalty 
of  £50  on  hawkers  selling  by  auction,  and  the  17th 
section  imposes  a  penalty  of  £10  on  hawkers  selling 
without,  or  contrary  to,  their  licence  :  Held,  that  the 
5th  section  applies  generally,'' and  puts  all  sales,  or 
exposing  to  sale,  in  any  public  mart,  or  fair,  legally 
established,  upon  the  same  footing  as  if  the  act  had 
never  passed.  Reg.  v.  Henry,  19  Justice  of  the 
Peace,  133. 

INDICTMENT.— Matter  of  description— Proof  of 
name. — Matter  of  description  in  an  indictment, 
though  unnecessarily  alleged,  must  be  proved  as 
laid.  In  an  indictment  for  assaulting  a  gamekeeper 
of  the  Duke  of  Cambridge,  the  Duke  was  described 
as  "  George  William  Frederic  Charles,  Duke  of 
Cambridge."  It  was  proved  that  George  William 
were  two  of  his  names,  but  his  other  names  had  not 
been  proved  as  laid  in  the  indictment :  Held,  that  the 
conviction  was  wrong,  on  the  authority  of  Reg.  v. 
The  Earl  of  Cardigan ;  also  that,  under  14  &  15 
Vic.  c.  100,  an  amendment  might  have  been  made 
at  the  trial,  by  which  the  conviction  would  have 
been  supported  by  striking  out  all  the  Christian 
names,  but  it  was  now  too  late  ;  also,  that  the  court 
of  quarter  sessions  were  not  bound  to  amend,  and 
that  an  amendment  by  striking  out  the  two  names 
only  which  were  not  proved  would  have  been  wrong. 


Reg.  v.  Frost,  1  Jur.  N.  S.  406 ;  Week.  Rep.  1854-5, 
p.  401. 

LUNATICS.— Itl-treating  lunatic— 16  £  17  Vict, 
c.  96,  s.  9 — Care  or  charge  of  lunatic — Husband  and 
Wife.— By  the  16  &  17  Vic.  c.  96,  s.  9,  "  if  any  super- 
tendent,  officer,  nurse,  attendant,  servant,  or  other 
person  employed  in  any  registered  hospital  or  li- 
censed house,  or  any  person  having  the  care  or 
charge  of  any  single  patient,  or  any  attendant  Of  any 
single  patient,  in  any  way  abuse,  or  ill-treat,  or 
willfully  neglect  any  patient,  or  if  any  person  de- 
taining, or  taking  or  having  the  care  or  charge,  or 
concerned  or  taking  part  in  the  custody,  care,  or 
treatment  of  any  lunatic,  or  person  alleged  to  be  a 
lunatic,  in  any  way  abuse,  ill-treat,  or  willfully 
neglect  such  lunatic,  or  alleged  lunatic,  he  shall  be 
guilty  of  a  misdemeanor,  and  shall  be  subject  to 
indictment  for  every  such  offence,  or  to  forfeit  for 
every  such  offence,  on  a  summary  conviction  thereof 
before  two  justices,  any  sum  not  exceeding  £20." 
The  above  provisions  do  not  apply  to  persons  who 
have  a  natural  duty  to  perform,  as  standing  in  the 
relation  of  parent  and  child,  husband  and  wife,  &c. 
Therefore,  where  a  defendant  was  indicted,  under  the 
above  act,  for  that  he  having  the  care  and  charge  of 
his  wife,  a  lunatic,  did  abuse  and  ill-treat  her,  it  was 
held,  that  he  was  not  a  person  having  the  care  or 
charge  of  a  lunatic,  within  the  meaning  of  the  statute, 
the  provisions  of  which  do  not  apply  to  persons 
whose  care  or  charge  of  a  lunatic  is  purely  of  a 
domestic  nature,  who,  however,  are  liable  to  punish- 
ment by  the  common  law  for  such  ill-usage.  Reg  v. 
Rundle,  1  Jur.  N.  S.  430  ;  Week.  Rep.  1854-5,  p.  403. 

PUBLIC  HEALTH  ACT.— Injunction— Pollu- 
tion ofrioer. — The  Public  health  Act  authorises  local 
boards  of  health  to  carry  sewers  into,  through,  or 
under  any  lands  whatsoever,  to  communicate  with 
and  be  emptied  into  such  places  as  may  be  fit  and 
necessary,  but  so  as  not  to  use,  injure,  or  interfere 
with  any  river,  &c,  in  which  the  owner  or  occupier 
of  lands  may  be  interested,  without  first  obtaining 
his  consent  in  writing.  The  plaintiffs  were  owners 
of  lands  upon  the  bank  of  a  river,  in  which  they  had 
watering  places  and  a  free  fishery.  A  local  board  of 
health  commenced  carrying  sewers  through  their 
lands,  with  an  outlet  into  the  river :  Held,  that  the 
plaintiffs  had  "  an  interest"  in  the  river  within  the 
act,  and  that  this  was  such  an  using  and  interfering 
with  it  as  to  support  an  injunction  to  restrain  the 
board  of  health  from  proceeding  with  their  works. 
Oldaker  v.  Hunt,  19  Just.  Pea.  179. 

BANKRUPTCY  AND   INSOLVENCY. 

COMMITTAL.— Committal  by  County  Court  for 
non-payment  of  debt  inserted  in  schedule  [ante,  pp.  848, 
849,  388].— Where  an  insolvent  is  committed  to 
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prison  for  the  non-payment  of  a  debt,  in  respect  to 
which  he  is  protected  from  process  by  his  interim 
order,  and  the  order  for  committal  is  subsequent  in 
date  to  th,e  interim  order,  this  court  will  grant  a  dis- 
charge. Re  J.  B.  Addis,  2  Bank,  and  Insoly.  Rep. 
60. 

DISCHARGE  [ante,  pp.  848,  883,  388].— Arrest 
between  JUing  petition  and  protection. — Where  an  in- 
solvent is  arrested  between  the  hour  of  filing  his  pe- 
tition and  that  in  which  he  obtains  the  protection, 
signed  by  the  Commissioner,  this  Court  will  order  a 
discharge.  Re  Valentine  RimeU,  2  Bank,  and  Insoly. 
Rep.  59. 

INSOLVENCY.  —Bankruptcy  —  Satisfaction  on 
judgment  and  re-assignment. — A  certificate  under  the 
Bankrupt  Law  Consolidation  Act  had  been  delivered 
to  A.,  who  had  been  several  times  before  insolvent : 
Held,  that  the  certificate  obtained  in  bankruptcy  was 
not  a  discharge  and  satisfaction  of  all  the  debts  in- 
serted in  the  schedules  under  the  prior  insolvencies-. 
Re  Clagett,  25  Law  Tim.  Rep.  120. 

INSOLVENCY.— Application  to  admit  to  bail- 
Action  of  assault  and  battery — Malice: — In  an  action 
for  assault  and  battery  a  verdict  had  been  obtained 
for  4100  damages  in  favour  of  the  plaintiff.  The 
defendant,  unable  or  unwilling  to  pay  (he  damages 
and  costs,  was  arrested  and  sent  to  prison ;  then 
filed  his  petition  and  schedule,  with  a  view  to  be  dis- 
charged by  the  Insolvent  Court :  Held,  that  the 
verdict  was  prima  facie  evidence  of  malice,  and  con- 
sequently a  prima  facie  ground  of  remand  according 
to  sec.  68  of  the  Bankruptcy  Act,  and  the  defendant 
will  not  be  admitted  to  bail  till  the  hearing.  Although 
the  charge  of  malice  does  not  appear  on  the  pleadings, 
it  may  be  inferred  from  the  verdict,  lie  Rev.  James 
Hughes,  25  Law  Urn.  Rep.  134. 

INSOLVENT.— Description  of  deb\  in  schedule.— 
The  7  &  8  Vic.  c.  96,  ss.  22  and  30,  provide  that  all 
persons  and  debts  shall  be  named  in  .the  insolvent's 
schedule,  and  the  persons  who  are  to  be  barred  by 
a  discharge  under  this  act  are  those  who  may  be 
endorsees  or  holders  of  any  negotiable  security  set 
forth  in  the  schedule.  In  the  present  case  the  defend- 
ant had  made  a  bill  of  exchange  to  A.  for  £26  7s.  6d. 
A.,  who  since  died*  had  endorsed  the 'bill  to  the 
plaintiffs  without  defendant's  knowledge.  Defendant, 
about  to  take  the  benefit  of  the  Insolvent  Debtors' 
Act,  described  in  the  schedule  the  bill  as  a  £30,  due 
to  the  representatives  of  A.  (stating  who  they  were). 
Plaintiffs  were  aware  of  the  facts :  Held,  that  the  bill 
was  misdescribed  in  the  schedule,  and  notwithstand- 
ing the  defendant  meant  honestly  to  state  all  he 
knew  about  the  circumstance,-  he  was  still  liable  after 
his  discharge  under  the  Insolvent  Act  upon  that 
schedule  to  pay  the  amount  of  the  bill  misdescribed. 
Kemp  v.  Hurry,  25  Law  Tim,  Rep.  130. 


JURISDICTION.— Contempt  of  Court  of  Chan- 
cery.— D.  being  in  custody  upon  an  attachment  for 
contempt  for  the  non-performance  of  a  particular  act 
in  a  suit  between  himself  and  L.,  the  latter  lodged  a 
distinct  detainer  and  attachment  for  costs:  Held, 
that  th'e  costs  being  a  debt,  the  lodging  of  a  detainer 
distinct  from  the  attachment  for  contempt,  gave  to 
this  Court  jurisdiction  to  hear  the  case,  and  adjudi- 
cate thereon  bo  far  as  the  debts  were  concerned,  2nd 
a^ase  of  fraud  having  been  made  against  the  insol- 
vent, he  having  received  100/.  as  the  consideration 
for  granting  a  lease,  and  having  .afterwards  refused 
to  execute  the  same,  and  the  costs  in  question  having 
arisen  on  a  claim  in  Chancery  for  specific  perfor- 
mance, and  the  attachment  in  question  being  for  non 
performance  of  the  decree,  this  Court  would  not  ad- 
judicate until  it  saw  what  became  of  such  attach- 
ment, and  adjourned  the  case  generally.  Re  Stephen 
Dann,  2  Bank. -and  Insolv.  Rep.  60. 

^NOTICE  TO  CREDITORS.— Detaining  creditor. 
— C.,  who  had  given  a  judge's  order  in  1847  for  the 
payment  of  a  sum  of  money,  was  arrested  in  1853 
for  a  balance  then  owing  upon  the  same.  In  1847, 
the  detaining  creditor's  attorney  was  T.,  but  in  1853 
L.  acted  for  him,  and  obtained  a  vesting  order  against 
C,  T.  was  inserted  in  the  schedule  as  the  attorney 
to  the  detaining  creditor,  and  served  with  a  copy  of 
the  order  for  hearing.  The  detaining  creditor  claimed 
notice  for  L. :  Held,  the  notice  on  T.  was  sufficient. 
Re  W.  P.  Carter,  2  Bank,  and  Insolv.  Rep.  58. 

PROTECTION  PROCEEDINGS:— 5  (r  6  Vict, 
c  116—7  $•  8  Vict.  c.  96— Insolvent  trader— Debtor 
— Protecting  order — Discharge  from  debts — Description 
of  debts  in  schedule — Judgments  on  warrants  of  attar- 
ney. — Under  the  5  &  6  Vict.  c.  116,  a  protecting  or- 
der in  Insolvency  operated  to  discharge  the  petitioner 
from  prior  debts  whether  scheduled  or  not ;  but  by 
sec.  22  of  the  7  &  8  Vic.  c.  -96,  the  discharge  is  li- 
mited to  scheduled  debts.  The  mere  fact  of  the  state- 
ment in  the  schedule  of  a  wrong  amount  of  a  debt 
will  not  deprive  the  debtor  of  the  benefit  of  his  pro- 
tection ;  under  sec.  30,  the  commissioner  may  amend 
the  misstatement.  To  explain  the  following  decision 
more  fully,  it  should  be  stated  that  by  sec.  21  of  the 
Act,  it  is  provided  that  after  the  presentation  of  a  pe- 
tition for  protection,  a  judgment  upon  a  warrant  of 
attorney  shall  not  be  available  against  the  debtor  who 
is  protected,  but  the  judgment  creditor  may  come  in 
as  a  creditor.  A  trader,  who  had  given  a  warrant  of 
attorney  for  £100,  upon  which  judgment  had  been 
Bigned,  and  execution  levied  to  the  amount  of  £80, 
afterwards  obtained  a  protecting  order  from  the  court 
of  Bankruptcy,  under  stats,  5  &  *  Vic.  c.  116.  and 
7  &  8  Vic.  c.  96.  In  his  schedule  he  inserted  the 
plaintiffs  debt  as  amounting  to  £20.  only,  but  attded 
a  memorandum  explaining  that  the  consideration  for 
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the  warrant  of  attorney  was  in  fact  only  £70.,  and 
that  goods  to  the  value  of  £50.  had  been  seized  un- 
der it.  Upon  an  application  to  set  aside  the  writ  of 
ft.  fa.:  Held,  that  the  protecting  order  could  only 
be  impeached  in  the  Insolvent  Court,  and  must  be 
treated  as  a  valid  order  until  set  aside  by  that  Court ; 
that  in  this  case,  if  there  was  any  mistake  in  the 
schedule  it  was  such  as  might  have  been  amended 
under  sec.  30,  and  that  consequently  the  defendant 
was  discharged  As  the  plaintiff's  debt.  Semble,  that 
if  the  debt  had  not  been  scheduled  at  all,  the  defen- 
dant would  have  been  discharged  under  sec.  21. 
Brook  v.  Chaplin,  25  Law  11m.  Rep.  52. 

REPUTED  OWNERSHIP.—"  Order  and  dispo- 
sition"— Trust  fundi— Fraudulent  preference. —  In 
exp.  Marable  (1  Gly.  and  Jam.  402)  the  bankrupts 
had  sold  certain  wines  and  had  received  payment  for 
them,  but  they  were  never  taken  away ;  they  were 
set  apart  separately  and  sealed  with  a  separate  label, 
as  the  property  of  the  purchaser ;  and  it  was  held  that 
although  not  taken  away,  they  did  not  pass  to  the 
assignees  as  in  the  order  and  disposition  of  the 
..bankrupts.  The  following  case  was  decided  on  the 
authority  of  exp.  Marable : — One  of  the  partners  of 
a  firm  was  trustee  for  the  plaintiff  of  Madras  govern- 
ment notes,  which  she,  at  his  request,  lent  to  the 
firm  to  be  deposited  by  them  as  security  for  a  loan 
to  be  made  by  a  bank.  The  notes  were  indorsed  by 
the  trustee  to  the  firm,  and  by  the  firm  to  the  bank. 
The  firm  having  paid  off  the  debt  to  the  bank,  the 
notes  were  indorsed  back  to  the  firm.  The  notes 
were  subse^ently  deposited  by  the  firm  with  another 
bank  as  security  for  a  debt.  Some  time  afterwards 
the  trustee,  who  was  then  the  only  acting  member  of 
the  firm,  fearing  a  bankruptcy,  paid  the  debt  out  of 
the  partnership  assets,  and  withdrew  the  notes.  The 
dealings  with  the  notes  subsequent  to  the  original 
deposit  with  the  bank,  were  unknown  to  the  plain- 
tiff. Whilst  the  notes  were  not  deposited  for  ad- 
vances they  were  in  the  custody  of  the  trustee,  and 
not  of  the  firm,  but  the  notes  had  been  treated  by  the 
firm  as  partnership  assets :  Held,  that  the  notes  were 
not  in  the  order  and  disposition  of  the  bankrupt,  but 
remained  subject  to  the  trusts  of  the  plaintiff's  set- 
tlement :  Held,  also,  that  the  notes,  being  trust  pro- 
perty, the  payment  of  the  debt  for  which  the  second 
deposit  of  the  notes  was  made  out  of  the  partnership 
assets  did  not  fall  within  the  rule  with  respect  to 
fraudulent  preference.  Sinclair  v.  Wilson,  25  Law 
Tim.  Rep.  58. 

COUNTY  COURTS. 

APPEAL. — Plaint  above,  but  lawful  damages  below 
£20  [ante  p.  850].— No  appeal  lies  from  a  County 
Court,  though  the  plaint  be  for  above  £20,  and  for 
unliquidated  damages,  if  the  nature  of  the  cause  of 


action  *be  such  that  the  Judge  cannot  lawfully  give 
damages  to  the  amount  of  20/.  Mayer  v.  Burgess,  24 
Law  Journ.  Q.  B.  67,  S.  C.  nom.  Graham  v.  Burgess 
ante  p.  350. 

COMMITMENT  OF  DEBTOR.— Judgment  cre- 
ditor— Discharge  by  Insolvent  Court  [  ante  pp.  S8S, 
348,  348]—  Unsatisfied  judgment.— A  judgment  re- 
covered in  a  County  Court  is  not  satisfied  by  the  sub- 
sequent discharge  of  the  debtor  by  the  Insolvent 
Debtor's  Court;  and  therefore  the  Judge  of  the 
County  Court  has,  notwithstanding  such  discharge, 
jurisdiction,  under  sects.  98.  &  99.,  to  commit  the 
debtor  for  non-payment  of  the  judgment  debt  So 
held  upon  application  for  the  discharge  of  the  debtor 
from  custody.  Exparte  Chnjstie,  1  Jur.  N.  S.  211. 
CORPORATION.—  Subject  to  jurisdiction  of 
County  Courts — Plaintiff  suing  in  superior  Court  and 
recovering  less  than  20/. — Costs. — Notwithstanding 
the  doubts  expressed  by  some.' of  the  judges  of  the 
other  Courts,  the  Court  of  Exchequer  has  decided 
that  the  County  Courts  have  jurisdiction  over  cor- 
porations and  quasi  corporations  registered  under  7 
&  8  Vic.  c.  110,  as  fully  as  over  individuals.  Also 
that  a  corporation  being  so  liable  to  be  Bued  in  the 
County  Court  if  sued  in  a  superior  court  and  leas 
than  £20  be  recovered  for  a  cause  of  action  over 
which  the  County  Courts  have  jurisdiction,  the 
plaintiff  will  not  be  entitled  to  costs.  A  Gas  Company 
was  held  to  u  carry  on  its  business"  at  the  place 
where  its  works  were  situated  within  the  meaning  of 
sec.  128  of  the  9  &  10  Vic.  c.  95.  Semble,  that  the 
judgment  of  a  County  Court  against  a  quasi  corpora- 
tion cannot  be  enforced  by  the  County  Court  against 
the  actual  or  former  shareholders  in  the  company 
under  the  7  &  8  Vic.  c.  110,  s,  66,  (ante  p.  309) ;  and 
this  inability  of  the  County  Court  might  afford  a 
good  reason  for  allowing  under  the  15  &  16  Vic.  c. 
54,  s.  4,  the  costs  of  an  action  brought  in  a  superior 
court,  on  the  plaintiff's  showing  that  he  could  not 
get  satisfaction  from  the  funds  of  the  quasi  corpora- 
tion. Taylor  v.  Crowland  Oas  Company,  Week.  Rep, 
1854-5,  p.  368 :  1  Jur.  N.  S.  858 ;  25  Law  Tim.  Rep. 
368. 

QUEEN'S  SERVANTS.— Imprisonment  under  9 
(f  10  Vic.  c.  95,  8.  99 — Queen's  servant — Privilege- 
Habeas  corpus. — The  commitment  by  the  judge  of  a 
County  Court  under  the  9  &  10  Vic.  c.  95,  s.  99  is 
not  a  commitment  for  contempt  or  by  way  of  pun- 
ishment, but  is  in  the  nature  of  a  qualified  execution 
and  the  whole  object  is  to  obtain  .the  money  re- 
covered, though  the  debt  is  not  satisfied  by  the  im- 
prisonment as  in  the  case  of  a  ca.  sa.  out  of  the  su- 
perior Courts.  The  privilege  of  the  Queen's  servants 
extends  to  protect  them  from  such  commitment; 
therefore,  where  one  of  the  priests  in  ordinary  had 
neglected  to  attend  to  a  judgment  summons  under 
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flee.  98,  and  a  habeas  corpus  had  been  issued  by  a 
judge  at  chambers,  the  court,  upon  the  return  of  the 
writ  ordered  him  to  be  discharged  without  putting 
him  to  sue  out  a  writ  of  privilege,  or  leaving  him  to 
apply  for  his  discharge  to  the  County  Court.  Swann 
v.  Dakins,  25  Law  Tim.  Rep.  54 ;  Week.  Rep.  1854- 
5,  p.  S69. 

COSTS.— Distance  between  the  dwelling  of  plaintiff 
and  defendant,  how  measured — For  the  jurisdiction, — 
The  case  we  have  referred  to  elsewhere  as  decided 
in  the  Queen's  Bench,  under  section  128  of  the 
9  &  10  Vic.  c.  95,  when  the  distance  by  the  road 
exceeds  ten  miles,  and  in  a  straight  line  from  one 
point  to  another  it  is  under  twenty  miles,  that  the 
distance  ought  to  be  measured  in  a  straight  line,  has 
since  been  reported  in  the  Weekly  Reporter.  Reg. 
v.  .Saffron  Walden;  9  Qu.  Ben.  76,  and  Leigh  v. 
Hind,  9  B.  and  C.  774,  apply  to  the  case.  This 
rule  is  by  far  the  most  convenient,  and  tends  to  raise 
fewer  questions.  Lake  v.  Butler,  25  Law  Tim.  Rep. 
128;  Week.  Rep.  458. 


DEBATING  SOCIETIES. 


Birmingham  Law  Student's  Society. 

On  the  28th  March,  1855,  the  point  discussed  was : — 
"  Is  a  married  woman,  living  with  and  maintained 
by  her  husband,  entitled  to  a  settlement  out  of  a 
life  interest  of  real  or  personal  property  of  an  equit- 
able nature  ?  " 

An  equity  to  a  settlement  is  a  long  established 
device  of  the  Court  of  Chancery  to  counteract  the 
injustice  of  the  common  law,  which  gives  all  the 
wife's  personal  property  to  the  husband,  for  the 
express  purpose  of  supporting  the  wife,  but  does  not 
give  the  wife  any  power  to  prevent  its  misappli- 
cation— the  husband  may  gamble  away  a  princely 
fortune,  and,  when  every  shilling  of  it  is  gone,  the 
common  law  gives  the  wife  in  exchange  a  right  to 
"  pledge  •  the  credit  for  necessaries  "  of  a  man  who 
has  no  credit  to  pledge.  Whatever  the  husband  can 
obtain  at  common  law  he  cannot  be  prevented  from 
getting  and  spending,  but  whenever  he  has  occasion 
to  seek  the  assistance  of  a  court  of  equity  to  enforce 
his  marital  rights,  equity  requires,  as  the  price  of 
itc<  assistance,  that  he  shall,  if  the  wife  so  require, 
secure  a  greater  or  smaller  portion  of  the  property 
so  acquired,  to  the  wife  for  life,  and  afterwards  to  her 
children.  The  doctrine  was  first  applied  to  choses 
in  action,  such  as  legacies,  and  to  those  cases  only 
where  the  husband  was  driven  into  equity  to  enforce 
his  claim  against  trustees  or  executors.  The  great' 
case  of  Lady  Elibank  v.  Montolieu  (5  Yes.)  extended 
the  doctrine  and  settled  that  the  equity  did  not  arise 
solely  because  the  litigation  gave  the  court  juris- 


diction, but  was  inherent  in  the  wife,  and  that  even 
if  the  trustees  or  executors"  were  willing  to  pay  the 
money  to  the  husband,  she  might,  at  any  time  before 
payment,  actively  exert  her  equity  as  plaintiff.  In 
the  later  cases  of  Sturgis  v.  Champneys,  5  Myl.  and 
Cr.  97,  and  Hanson  v.  Keating,  4  Hare,  1,  the  doc- 
trine was  further  extended  to  equitable  freeholds  and 
terms  for  years. 

The  same  reasons  why  the  wife  has  an  equity 
out  of  a  legacy  or  sum  of  money  would  seem  to 
apply  to  a  life  interest  accruing  from  time  to  time. 
If  the  husband  can  absolutely  dispose  of  the  latter 
during  their  joint  lives,  the  same  mischief  may  hap- 
pen: the  wife  maybe  penniless  however  large  her  in- 
come might  have  been.  It  is  true  that  in  the  case 
of  a  sum  of  money  the  corpus  is  secured  for  the  chil- 
dren, and  out  of  a  life  interest  children  would  receive 
nothing  but  even  that  difference  ought  to  be  laid  out 
of  the  question,  as  the  children  have  no  independent 
equity  of  their  own,  and  if  the  wife  chooses  to  give 
up  her  rights  theirs  are  gone  also  (Murray  v.  Lord 
Elibank,  10  Ves.  90).  The  authorities  upon  the 
point  will  be  found  to  differ  materially,  and  will  seem 
to  differ  more  than  they  really  do,  unless  each  case 
is  particularly  examined  to  ascertain  against  whom  the 
equity  was  sought  to  be  enforced.  Now  with  reference 
to  this  enquiry,  the  cases  divide  themselves  into  three 
classes.  1. — Where  the  equity  is  sought  as  against 
the  husband  alone.  2. — As  against  the  particular 
assignee  of  the  husband.  8. — As  against  the  general 
assignees  of  the  husband,  t.  e.,  in  bankruptcy  or  in- 
solvency. 

1. — As  against  the  husband  himself,  there  are  the 
conflicting  cases  of  Vaughan  v.  Buck,  13'  Sim.  404, 
against  the  right,  and  Wilkinson  v.  Charlesworth, 
10  Beav.  324,  in  favour  of  it ;  Vaughan  v.  Buck  was 
however  subsequently  approved  of  by  V.  C.  Cran- 
worth,  and  in  the  very  recent  case  of  Tidd  v.  Lister 
was  first  followed  by  V.  C.  Turner,  10  Hare  140, 
and  afterwards  on  appeal  by  Lord  Chancellor  Cran- 
worth  also,  3  De  Gex  M.  &  G.  857.  The  reason 
given  in  these  cases  is,  that  so  long  as  the  husband 
maintains  his  wife  he  is  fulfilling  the  obligation  in 
virtue  of  which  the  law  gives  him  all  his  wife's  in- 
come during  their  joint  lives,  and  in  this  respect, 
equity  will  follow  the  law. 

2. — As  against  the  husband's  particular  assignee, 
the  decisions  are  all  against  the  equity  (Elliott  v. 
Cordell,  5  Mad.  149,  Stanton  v.  Hall  2  Russ.  &  M. 
175,  Vaughan  v.  Buck,  &  Tidd  v.  Lister  before 
cited).  The  case  of  Wilkinson  v.  Charlesworth,  in 
which  Elliott  v.  Cordell,  and  Stanton  v.  Hall,  are 
disapproved  of,  was  as  before  observed,  a  case  of 
equity  against  the  husband  alone,  and  must  be  con- 
sidered as  over-ruled  by  Tidd  v.  Lister.  The  reason- 
ing in  favour  of  the  particular  assignee  is,  that  as  the 
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husband  is  entitled  to  his  wife's  life  interest  so  long 
as  he  maintains  his  wife,  it  would  be  inconvenient  if 
the  assignment  to  /  the  particular  assignees,  good 
when  made,  should  be  avoided  by  the  subsequent  de- 
fault of  the  husband. 

3. — As  against  assignees  in  bankruptcy  or  insol- 
vency, the  cases  are  almost  unanimous  in  favour  of 
the  equity,  because  the  very  existence  of  such  assig- 
nees ascertains  the  inability  of  the  husband  to  support 
his  wife,  and  shews  the  failure  of  that  consideration 
on  which  the  right  of  the  husband  to  his  wife's  in- 
come is  founded. 

Unless  therefore  Tidd  v.  Lister  should  be  carried 
up  to  the  House  of  Lords,  and  there  reversed,  it  may 
be  considered  as  settled  that  as  to  the  life  interest  of 
a  married  woman,  she  has  no  inherent  equity  to  a 
settlement,  as  in  the  case  of  a  sum  of  money,  but  her 
equity  arises,  if  at  all,  from  the  inability  of  her  hus- 
band to  maintain  her  at  the  time  he  seeks  to  acquire 
or  dispose  of  his  interest,  or  at  the  time  it  is  to  pass 
to  his  general  assignees. 

On  the  25th  April  1855,  the  question  discussed 
was  the  following, — 

44  A.  sells  by  sample  verbally,  and  sends  by  gen- 
eral carrier  goods  to  B.,  who  declines  to  accept  them 
as  being  inferior  to  sample.  Is  there  a  binding  con- 
tract within  the  17th  section  of  the  statute  of  frauds  ??1 

The  section  here  referred  to,  makes  void  all  bar- 
gains for  the  sale  or  purchase  of  goods  which  are  not 
in  writing,  unless  in  addition  to  making  a  bargain  the 
buyer  proceeds  to  fix  or  bind  it  by  one  of  three  acts, 
«".  e.  1.  cither  by  paying  part  of  the  price,  or  2.,  pay- 
ing earnest,  or  3.,  accepting  part  of  the  goods  sold, 
and  actually  receiving  the  same.  It  is  upon  the  lat- 
ter of  these  alternatives  that  the  question  arises,  and 
it  was  agreed  on  both  sides  that  no  evidence  of  the 
contract  was  afforded  by  the  ordinary  delivery  of  a 
sample,  unless  such  a  sample  is  taken  out  of  the  bulk, 
in  which  case  it  appears  it  would  be  such  an  accep- 
tance as  would  bind  the  bargain  as  to  the  remainder. 
Presuming  then  that  the  sample  was  not  a  bulk 
6ample,  the  question  amounts  to  whether  delivery  to 
a  carrier,  between  whom  and  the  purchaser  there  is 
no  privity,  makes  such  carrier  the  agent  of  the  buyer 
to  convert  what  was  not  a  binding  bargain  into  one  ? 
I  Upon  the  question  of  acceptance  there  are  two 
different  doctrines  to  be  found  in  the  language  of  the 
courts,  one,  that  there  can  be  no  acceptance  so  long 
as  the  buyer  has  a  right  to  object  to  the  quantity  or 
quality  of  the  goods,  and  the  other  which  received 
the  sanction  of  the  Q.  B.  in  Morton  v.  Tibbitt,  (15 
Q.  B.  428),  that  the  effect  of  acceptance  is  only  to  let 
in  parol  evidence  of  the  contract,  and  that  may  be 
done  without  depriving  the  buyer  of  his  right  to  ob- 
ject to  the  quantity  or  quality  of  the  goods.  The 
former  doctrine  appears  to  find  special  favour  in  the 


Exchequer,  it  was  asserted  by  that  court  in  Norman 
v.  Phillips  (14  M.  &  W.  277),  on  the  authority  of 
several  previous  cases  in  other  courts,  and  since 
Morton  v.  Tibbitt  has  been  re -asserted  in  Hunt  v. 
Hecht,  (8  Ex.. 814).  On  this  view  of  the  statute, 
there  could  not,  of  course,  be  any  acceptance  when 
the  buyer,  as  is  supposed  in  the  question,  speedily 
objected  to  the  goods.  If  however,  the  doctrine  in 
Morton  v.  Tibbitt  be  the  more  correct  one,  that  an 
acceptance  to  bind  the  bargain  does  not  mean  a  final 
approval  of  the  goods,  then  the  extent  of  the  carrier's 
agency  becomes  important.  The  result  of  the  au- 
thorities appear%40  he  that  there  is  an  important 
^distinction  to  be  made  between  such  a  delivery  to  a 
carrier  as  amounts  to  performance  of  a  bargain  le- 
gally complete  before  delivery,  and  a  delivery  which 
is  to  make  the  bargain,  by  operating  as  an  acceptance 
by  the  buyer,  for  common  sense  evidently  requires 
stronger  proof  of  the  authority  of  the  agent  who  is  to 
do  the  latter  act  than  the  former.  Now  it  appears  to 
follow  from  the  observations  in  Coates  v.  Chaplin, 
(3  Q.  B.  483),  that  unless  a  purchaser  of  goods  di- 
rects them  to  be  delivered  to  some  carrier,  (or  such 
a  direction  could  be  implied  from  a  previous  dealing 
between  the  parties  as  in  Hunt  v.  Eattley  3  Camp. 
628),  delivery  to  a  carrier  would  be  no  delivery  to  a 
purchaser  in  performance  of  an  antecedent  contract, 
and  a  fortiori  would  be  no  acceptance. by  a  purchaser 
to  make  a  contract.  Moreover  whilst  there  is  not  a 
single  authority  directly  in  the  affirmative  (  for  Hunt 
v.  Eattley  which  is  sometimes  cited  on  that  side, 
there  was,  as  first  observed,  a  previous  dealing,  from 
which  a  direction  might  be  implied),  there  is  the 
late  case  of  Meredith  v.  Meigh,  (2  E.  &  B.,  and  L. 
J.  1853,  Q.  B.  401),  exactly  in  the  negative. 

G.  J.  Johnson,  Hon.  Sec. 


The  Newspaper  Stamp  Duty  Bill. — The  Chan- 
cellor of  the  Exchequer  moved  a  clause  to  be  inserted 
in  the  Newspaper  Stamp  Duty  Bill  which  threatened 
to  place  a  check  upon  that  most  valuable  of  all  inven- 
tions, printing,  and  to  limit  the  benefit  of  the  electric 
telegraph.  The  attempt,  which  was  to  the  effect  of 
giving  a  protection  of  copyright  for  twenty-four  hours 
with  regard  to  certain  articles  in  newspapers  failed, 
and  the  clause  was  withdrawn  as  wholly  impracticable. 
It  had  been  feared  that,  under  the  new  act,  small  and 
cheap  newspapers,  incurring  but  little  expense,  would 
pirate  the  information  of  the  larger  ones  and  use  it 
for  their  owu  profit.  To  prevent  the  evil,  it  was 
proposed  to  fall  into  a  worse  by  abridging  the  privi- 
leges long  exercised  by  the  London  evening  and  weekly 
newspapers,  and  by  the  country  journals,  and  opening 
the  magistrate's  door  to  incessant  and  most  difficult 
questions. 
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PROFESSIONAL  NEWS. 

Acknowledgments  by  Married  Women. — Most 
of  our  readers  have  heard  of  the  decision  of  the  Court  of 
Exchequer,  in  the  case  of  Bancks  v.  Ollerton,  as  to  the 
defect  in  most  of  the  acknowledgments  made  by  married 
women ;  but  we  believe  few  understand  the  real  grounds 
of  the  decision,  and  the  extent  of  its  application.  In 
the  first  place,  the  mischief  is  confined  to  acknowledg- 
ments in  the  country,  because  those  taken  in  town  are 
usually  taken  before  a  judge  at  chambers,  or  a  Master 
in  Chancery,  who  are  not  likely  to  be  interested  parties. 
Next,  the  objection  arises  out  of  sects.  79  and  80  of  the 
3  &  4  Will.  4,  c.  74,  by  which  a  deed  executed  by  a 
married  woman  is  to  be  acknowledged  by  her  as  her 
act  and  deed  before  a  judge  of  one  of  the  superior 
courts  at  Westminster,  or  a  Master  in  Chancery,  or 
before  two  of  the  perpetual  commissioners,  or-  two 
special  commissioftew.  And  (sect.  80)  such  judge, 
master,  or  commissioners,  are,  before  receiving  the  ac- 
knowledgment, to  examine  the  woman  apart  from  her 
husband.  There  is  here  nothing  about  the  commis- 
sioners, or  one  of  them,  being  or  not  interested  or  con- 
cerned in  the  matter,  but  the  rules  or  orders  of  Michael- 
mas Term,  1833  (issued  in  pursuance  of  the  3  &  4 
Will.  4,  c.  74),  contemplated  the  case  of  one  of  the 
commissioners  taking  the  certificate  being  concerned 
as  solicitor  for  some  of  the  parties  to  the  transaction 
riving  occasion  to  the  acknowledgment ;  and  it  provides 
that  one  at  least  of  the  commissioners  taking  the  ac- 
knowledgment shall  be  a  person  not  concerned  as  the 
attorney,  solicitor,  or  agent,  or  clerk  to  the  attorney, 
solicitor,  or  agent  of  any  of  the  parties  in  the  trans- 
action, and  that  in  the  affidavit  verifying  the  certificate, 
it  shall  be  deposed  (among  other  things)  that  one  at 
least  of  the  commissioners  taking  such  acknowledgment 
is  not  such  attorney  or  clerk,  &c.  The  objection  is 
raised  on  the  ground  that  the  two  commissioners  men- 


tioned in  the  act  must  have  been  intended  to  be  per- 
fectly disinterested  persons,  not  in  any  way  mixed  up 
in  the  transaction,  either  as  principal,  solicitor,  or 
agent,  and  that  therefore  the  rule  made  by  the  judges 
was  bad,  as  not  being  warranted  by  the  statute.  The 
actual  decision  of  the  Court  of  Exchequer  was,  admit- 
ting that  the  acknowledgment  was  improperly  or  irre- 
gularly made,  on  account  of  one  of  the  commissioners 
before  whom  it  was  taken  being  concerned  as  solicitor, 
or  otherwise,  in  the  transaction,  yet,  if  the  certificate 
and  affidavit  of  verification  were  duly  filed  in  the  Com- 
mon Pleas,  pursuant  to  the  3  &  4  Will.  4,  c.  74,  it 
could  not  be  questioned  until  the  certificate  had  been 
either  quashed  or  removed  from  the  file  of  the  Common 
Pleas  (Bancks  v.  Ollerton,  Week.  Rep.,  1853-4,  p. 
622 ;  S.  C.  23  Law  Tim.  Rep.  209).  It  is  obvious  how 
serious  a  matter  the  existence  of  such  i  defect,  or  even 
a  doubt  respecting  it,  must  be  as  to  transactions  in  the 
country ;  and  as  the  rule  of  court  gave  rise,  and  even 
a  sanction,  to  the  objectionable  practice,  it  is  not  un- 
reasonable to  expect  that  the  Legislature  should  inter- 
pose to  prevent  the  consequences  which  might  arise 
from  the  objection  being  held  valid.  Accordingly,  a 
bill  has  been  brought  into  Parliament  to  remedy  the 
defect  as  to  past  titles,  but  whether  to  sanction  for  the 
.future  the  practice  permitted  by  the  rule  of  court,  or  to 
require  a  strict  compliance  with  what  may  properly  be 
considered  to  have  been  the  intention  of  the  Legisla- 
ture in  framing  the  3  &  4  Will.  4,  c.  74,  is  not  clear ; 
but  this  will  be  ascertained  before  long. 

Testamentary  JURISDICTION. — Lord  John  Russell 
had  announced  that  the  Government  would,  on  the  3rd 
of  July,  proceed  with  this  bill ;  but  since  then  he  has 
stated  that  the  Government  have  determined  not  to 
proceed  with  the  bill  this  session,  so  that  for  the  present 
the  Ecclesiastical  Courts  retain  their  testamentary  juris- 
diction. 

County  Constabulary  Bill. — Lord  Palmerston 
has  announced  to  a  deputation  which  attended  Mm  to 
state  the  objections  entertained  to  this  bill,  that  the 
present  bill  will  be  withdrawn.  Since  this  an  amended 
bill  was  brought  in,  but  has  also  been  withdrawn. 

General  Board  of  Health. — Leave  has  been 
obtained  to  bring  in  a  bill  to  continue  this  board  for 
two  years.  It  is  to  consist  of  members  to  be  appointed 
and  to  be  removable  by  the  Home  Secretary,  and  to  be 
under  his  orders.  Hitherto  the  board  has  been  in  the 
anomalous  position  of  being  an  independent  body,  not 
subject  to  any  control,  and.  not  represented  in  the 
.House  of  Commons,  so  that  no  person  there  was 
answerable  for  its  acts.  The  new  bill  places  it  under  the 
control  of  an  efficient  and  responsible  department;  and, 
in  the  next  place,  gives  to  Parliament  a  public  officer 
answerable  for  the,  proceedings  of  the  boarcL 

The  Testamentary  and  Divorce  Bills.— The 
Lord  Chancellor,  in  reply  to  observations  of  Lord  St 
Leonards,  has  announced  that  the  Testamentary  Bill 
will  not  be  pressed  this  session ;  neither  will  the  Divorce 
Bill,  so  far  as  regards  the  questions  now  under  the  cog- 
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nuance  of  the  Ecclesiastical  Courts.  In  explanation 
of  this,  it  should  be  stated  that  one  portion  of  the  bill 
refers  to  the  transfer  of  the  ecclesiastical  jurisdiction, 
in  matrimonial  matters,  to  the  Court  of  Chancery;  the 
other  portion  of  the  bill  refers  to  the  jurisdiction  here- 
tofore exercised  by  the  Lords.  The  Lord  Chancellor 
said  he  would  proceed  with  this  latter  portion  of  the 
bill,  and  he  confidently  expected  that  it  would  be 
passed,  in  order  to  get  rid  of  the  scandal  of  passing 
Acts  of  Parliament  only  for  the  benefit  of  the  compara- 
tively wealthy. 

Revision  of  the  Statutes. — The  Lord  Chancellor, 
in  reply  to  a  question  from  Lord  Lyndhurst,  said  he 
hoped  to  introduce  an  effective  measure  on  this  subject 
next  session. 

Bankruptcy  Bill. — A  bill  has  been  introduced  into 
the  Ifords  for  the  amendment  of  the  bankruptcy  law. 
It  embodies  only  such  of  the  recommendations  of  the 
bankruptcy  commissioners  as  are  thought  likely  not  to 
give  rise  to  any  opposition  (ante,  p.  30).  It  is  to  be 
supposed  that  this  bill  will  not  be  allowed  to  be  added  to 
the  already  large  number  of  those  dropped  by  the  Go- 
vernment during  the  present  session. 

Copthold  Comm ibsioners. — The  offices  hitherto  oc- 
cupied by  the  copyhold  commissioners  in  Pembroke- 
house,  have  been  given  up  by  them  to  the  new  War 
Minister,  and  the  copyhold  commissioners  are  for  the 
future  to  be  located  m  the  house,  No.  3,  St  James's- 
square. 

Ecclesiastical  Courts. — Viva  Voce  Examinations. 
— This  bill  which  was  introduced  into  the  Commons  by 
Mr.  PhilUmore,  for  enabling  the  Ecclesiastical  Courts 
to  tike  examinations  viva  voce,  has  received  the  ap- 
proval of  the  House  of  Lords,  and  will  certainly  be- 
come law. 

County  Courts. — It  is  said. that  the  County  Court 
Commission  has  nearly  completed  a  portion  of  its  la- 
bours, and  that  its  first  report  may  be  shortly  expected. 
This  report  will  be  limited  to  procedure ;  and  it  cer- 
tainly does  seem  desirable  to  amend  that  before  further 
extending  the  jurisdiction.  Indeed,  it  is  very  question- 
able whether  any  benefits  will  arise  sufficient  to  balance 
the  inconveniences  of  giving  an  extended  jurisdiction  to 
these  courts. 

Poor-law  Board  Continuance. — It  is  proposed  to 
continue  the  powers  of  the  Poor-law  Board,  which 
expire  about  this  time,  until  the  29th  of  July,  1859,  or 
the  end  of  the  then  next  session  of  Parliament. 

Real  Estates  Charges  Bill. — This  bill  (anie, 
p.  31),  after  passing  the  Commons,  has  been  read  a 
second  time  in  the  Lords,  but  only  on  an  understanding 
that  the  committee  on  it  should  be  postponed  till  31st 
July.  Lord  Redesdale  was  the  chief  opposer  of  the 
bill. 

Evidence  of  Defendant  in  an  Information  for 
Penalties. — By  the  14  and  15  Vict.  c.  99  (the  Evi- 
dence Amendment  Act),  the  parties  to  suits  and  other 
civil  proceedings  are  rendered:  admissible  as  witnesses ; 
but  sect.  3  of  the  act  expressly  excepts  persons  who  in 
any  criminal  proceedings  are  charged  with  the  com- 
mission of  any  indictable  offence,  or  any  offence  punish- 
able on  summary  conviction.  In  the  recent  case  of 
Att-Gen.  v.  Radloff  (23  Law  Tim.  Rep.  191),  which 
was  an  information  for  the  recovery  of  penalties  for 
jgling  tobacco,  the  question  was  raised  whether 


the  defendant  was  a  competent  witness  for  (or  against) 


himself.  The  judges  oT  the  Court  of  Excheq 
divided  in  opinion  on  this  auestion,  which,  therefore, 
remains  at  feast  as  doubtful  as  before,  and  probably 
more  so,  in  die  estimation  of  some,  who  were,  before 
this  dissidence  of  opinion,  inclined  to  consider  the 
matter  as  not  open  to  doubt 

Chancery  Amendment  Bill.— By  this  bill,  intro- 
duced by  the  Solicitor-General,  it  is  provided  that  where 
the  Court  of  Chancery  has  jurisdiction  to  entertain  an 
application  for  an  injunction  against  a  breach  of  con- 
tract, or  against  the  commission  or  continuance  of  any 
wrongful  act,  or  for  the  specific  performance  of  any 
contract,  the  court  may  award  damages  to  the  part? 
injured,  either  in  addition  to  or  in  substitution  for  such 
injunction  or  specific  performance;  the  damages  to  be 
assessed  in  such  manner  as  the  court  as  shall  direct 

Usury  Laws  Repeal  Bill. — This  bill  has  been 
read  a  second  time  in  the  Lords,  so  that  there  is  every 
orospect  of  its  passing  and  becoming  law  this  session. 
Its  object  is  to  repeal  the  remaining  enactments  sub- 
jecting certain  loan  transactions  to  the  penalties  and 
consequences  of  usury.  The  transactions  are  especially 
those  where  the  lender  obtains  a  security  on  real  estate. 
,  According  to  the  Chancellor  of  the  Exchequer,  who  in- 
troduced the  bill  in  the  Commons,  the  measure  would 
have  the  effect  of  relieving  landowners,  railway  com- 
panies, and  other  owners  of  realty,  from  the  disabilities 
under  which  they  have  hitherto  laboured  when  seeking 
to  borrow  money  on  mortgages  or  debentures. 

Assignment  of  Equitable  Choses  in  Action- 
Necessity  for  Notice. — We  direct  the  attention  of 
practitioners  to  the  case  of  Watts  v.  Porter,  stated  in 
the  Summary,  div.  "Common  Law,"  tit  "Charging 
Order,"  not  as  establishing  anything  new,  but  as  show- 
ing the  necessity  for  giving  immediate  notice  of  assign- 
ments of  equitable  interests  in  personalty.  In  that 
case  the  solicitor  had  a  verdict  against  him  for  near 
.£4,000  on  account  of  his  neglect  to  give  such  notice, 
It  is  to  be  feated  that  solicitors  are  not  sufficiently  im- 
pressed with  the  value  of  hints  of  this  kind,  for  which, 
nowever,  we  should  have  thought  they  could  not  be  too 
grateful  Indeed,  the  most  valuable  work  we  can 
imagine  for  a  practitioner  would  be  one  which  should 
call  his  attention  to  points  of  importance  which  might 
escape  him  in  the  hurry  of  business ;  but  probably  the 
purchase-money  of  such  a  work  would  be  grudged. 

Delays  in  Masters'  Offices. — Great  complaints 
still  continue  to  be  made  respecting  the  delay  in  prose- 
cuting proceedings  before  the  Masters  in  Chancery  in 
old  suits,  and  Lord  St  Leonards  having  moved  for 
further  returns  of  the  amount  of  business  transacted  in 
the  offices  of  the  Masters,  and  suggested  that  after  a 
certain  period  of  neglect  by  the  parties,  a  cause  should 
be  considered  as  abandoned,  a  bill  has  since  been  in- 
troduced by  the  Lord  Chancellor  having  for  its  object 
to  wind  up  as  speedily  as  possible  the  remaining  cases 
in  the  Masters'"  offices.  The  Masters  are  to  have  ad- 
ditional assistance  and  powers,  and  in  the  bill  there 
is  containted  a  provision  enabling  the  Masters,  on  any 
difficult  auestion  arising,  to  submit  a  case  for  the 
opinion  of  the  court 

Criminal  Procedure  Bill. — This  bill  has  been 
withdrawn  for  the  present,  with  an  intimation  by  the 
proposer  of  it  that  he  should  bring  in  a  bill  having  the 
same  objects  at  the  earliest  possible  period  next  session. 
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SETTLEMENT  OF  POLICIES.— Stamp— Ad  va- 
lorem— 13  4-  14  Viet  e.  97.— By  the  13  &  14  Vict 
i.  97,  schedule  tit  "  Settlement,"  it  is  provided  that 
any  deed  or  instrument,  whether  voluntary  or  gratui- 
tottSj  or  upon  any  good  or  valuable  consideration,  other 
than  a  bond  fid*  pecuniary,  consideration,  whereby  any 
definite  and  certain  principal  sum  or  sums  of  money 
(whether  charged  on  lands  or  not,  or  to  be  laid  out  in 
the  purchase  of  lands  or  not),  or  any  definite  or  certain 
ihare  or  shares  in  any  of  the  Government  or  Parlia- 
mentary stocks  or  funds,  or  in  the  stock  and  funds  of 
the  Banks  of  England  or  of  Ireland,  &c.,  or  of  any 
other  corporation,  shall  be  settled  or  agreed  to  be  settled 

ri,  Or  for  the  benefit  of  any  person :  if  such  sum,  or 
value  of  the  shares,  &&,  do  not  exceed  jfflOO,  a 
duty  of  5s.  |  if  more  than  j£100,  then  for  every  .£100, 
and  also  for  a  fractional  part  thereof,  the  sum  of  5s. 
Under  this  provision  of  tne  act,  the  Commissioners  of 
Stamps  have  been  in  the  habit  of  requiring  a  duty  of 
5s.  per  eenU  to  be  paid  upon  the  amount  of  a  policy  of 
insurance  anon  a  settlor's  life,  when  such  policy  has 
been  made  tne  subject  of  a  marriage  settlement  This 
claim  has  been,  as  before  stated  (ante,  p.  2),  success- 
fully resisted  under  the  following  circumstances : — A. 
insured  his  life  for  j£4,000,  and  by  deed  of  settlement 
made  in  contemplation  of  marriage,  conveyed  to 
trustees  "all  the  hereinbefore  mentioned  policy  of  in- 
surance, and  all  moneys  assured  or  to  become  payable 
by  or  under  the  said  policy;"  there  was  also  a  cove-, 
nant  by  A.  to  pay  the  premiums.  The  Court  of  Queen 'b 
Bench  held  that  the  deed  was  not  liable  toan^vo- 
torem  stamp  duty,  under  the  above  provisions  in  the 
Stamp  Act  SanviUe  v.  Com.  of  Inland  Revenue,  23 
Law  Tim.  Rep.  223. 

STAMP— Ad  valorem  duty—Sale  of  premises  and 
goodwill  of  business.— Upon  the  authority  of  Caldwell 
y.  Dawson  (5  Exch.  Rep.  1),  deciding  that  an  assign- 
ment of  a  policy  of  assurance  as  security  for  a  debt, 
with  a  proviso  for  redemption  on  payment,  is  a  mort- 
gage, within  the  55  Geo.  3,  c.  184,  schedule,  part  1, 
and  therefore  requires  an  ad  valorem  stamp,  it  has 
been  decided  that  the  assignment  of  the  goodwill  of  a 
business,  together  with  the  premises,  for  a  valuable 
consideration,  is  liable  to  an  ad  valorem  duty  under  the 
55  Geo.  3,  c.  184,  first  schedule.  Potter  v.  Com.  of 
Inland  Revenue,  Week.  Rep.  1853-4,  jp.  561. 

COVENANT  TO  PRODUCE.— Re-conveyance  by 
mortgagee  of  part  of  property—  Retaining  title  deeds— 
Attested  copies. — The  conveyancing  practitioner  fre- 
quently feels  much  doubt  as  to  the  question  whether  or 
not  under  particular .  circumstances  a  purchaser  is 
entitled  to  a  covenant  for  production  or  title  deeds. 
The  following  decision  and  opinion  of  the  conveyancing 
counsel  of  the  Court  of  Chancery  on  the  point  under 
rather  peculiar  circumstances  will  be,  no  doubt,  accept- 
able to  the  conveyancer.  It  was  decided  by  V.  C.  Stuart 
that  a  mortgagee  being  decreed  to  re-convey  one  un- 
divided moiety  of  an  estate  included  in  his  security  (a 
part  of  the  debt  being  satisfied)  to  the  mortgagor,  and 
being  entitled  to  retain  the  title-deeds  of  the  whole 
estate,  is  bound  to  covenant  to  produce  the  deeds  (Yates 
v.  Plumbe,  2  Sm.  and  Gi£  174).  The  question  in  the 
above  case  arose  under  a  decree  of  the  Court  of 
Chancery,  and  the  judge  in  chambers  directed  the' 


opinion  of  the  conveyancing  counsel  to  be  taken,  as  to 
whether  the  mortgagor  was  entitled  to  a  covenant  for 
the  production  of  the  deeds*  .or  only  to  attested  copies. 
The  counsel  (Mr.  Hayes)  gave  the  following  opinion : 
"As  I  understand  the  tacts,  the  muniments  relate 
as  well  to  the  undivided  moiety  now  to  be  conveyed  as 
to  other  lands  of  which  the  mortgagees  are  owners  in 
fee,  and  that  such  muniments  are  retained  by  the  mort- 
gagees not  as  such,  but  as  such  owners.  I  think  a 
covenant  on  their  part  to  produce  these  muniments  was 
properly  introduced  into  the  draft  conveyance.  In  a 
similar  case,  Lord  St  Leonards,  when  at  the  bar,  ad- 
vised that  a  part  owner  claiming  the  covenant  should 
tender  to  the  holder  of  the  deeds*  a  covenant  in  the 
usual  form,  and  on  his  refusal  to  execute,  file  a  bill  to 
have  the  deeds  deposited  for  the  use  of  both  parties ; 
but  the  covenant  was  conceded.  These  covenants  are 
not  of  much  value,  unless  a  memorandum,  to  carry 
notice,  be  indorsed  on  the  deeds,  or  on  some  material 
deeds  or  deed ;  but,  however  important  this  may  be,  it 
can  hardly  be  said  to  be  the  established  practice." 
Counsel  afterwards  submitted  to  the  court -that  the 
mortgagor  was  entitled  only  to  have  attested  copies, 
citing  the  case  of  Trodd  v.  Downess,  Seton  on  Decrees, 
p.  188,  contending  that  this  was  not  the  ordinary  case 
of  a  vendor  entering  into  a  contract,  and  which  he 
would,  of  course,  be  bound  to  perform.  But  V.  C. 
Stuart  said  he  thought  the  mortgagor  was  entitled  to  a 
covenant  to  produce  the  deeds. 


NOTICES  TO  CORRESPONDENTS. 

C.  L.  S. — The  best  works  on  the  law  of  contracts  are 
Chilly  on  Contracts,  of  which  a  new  edition  haa  re- 
cently been  issued  under  the  editorship  of  Mr.  Russell 
This  is  in  one  volume,  and  it  comprises  simple  con- 
tracts only.  Mr.  Addison's  work  on  contracts  is  a 
very  good  one.  It  embraces  specialties  as  well  as 
simple  contracts.  There  are  two  volumes.  The  last 
edition  is  the  third 

J.  C. — We  think  you  are  quite  justified,  from  what 
you  say  you  have  read,  and  the  practice  you  have  seen, 
m  supposing  that  you  will  be  successful  at  the  exami- 
nation. The  div.  of  "  Key  "  contains  the  principles 
only ;  the  practice  is  not  yet  fully  settled. 

Tele.— We  always  understood  that  any  articled 
clerk,  though  not  articled  to  a  member  of  the  Law  In- 
stitution, was  admissible  for  the  Debating  Society ;  and 
we  think  you  will  find  it  so  on  application  to  the  Secre- 
tary. 

Juvenis.— As  your  articles  will  not  expire  in  time 
for  examination,  it  is  of  no  use  your  giving  notice  for 
Hilary  Term. 

Lex  (Birmingham). — There  was  no  second  edition  of 
the  "  Principles  of  the  Common  Law."  It  is  now  out 
of  print;  hut  it  is  not  intended  to  bring  out  another." 
The  articles  in  the  Chronicle  on  Common  Law  will 
amply  supply  its  place. 

6.  S.  R. — We  are  obliged  to  you  for  your  suggestion, 
which  we  may  some  day  adopt;  but  it  would  not  do 
at  present     We  wish  to  feel  our  way  gradually. 

W.  E.  H.^V.  a  thank  you  for  your  good  wishes. 
We  have  not  been  able  to  get  a  sight  of  Hughes's  Pre- 
cedents. If  you  want  the  pretty  good  small  collection, 
perhaps  Mr.  Bone's  four  volumes,  which  may  he  had 
second-hand  for  a  trifle,  would  suit  you  best. 
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An  Articled  Cleek. — The  clerk  is  not  bound  to 
go  to  the  agent  of  the  country  solicitor ;  he  may  be 
assigned  to  any  London  solicitor.  If  there  is  no 
covenant  for  assignment  on  request,  the  country  soli- 
citor might  object  to  assign. 

Articled  Clerks.— We  have  been  requested  to 
answer  the  following  questions  respecting  the  service  of 
articled  clerks,  and  we  give  the  questions  and  our 
answers  in  full,  as  they  may  be  of  general  utility : — 
1st.  Is  an  articled  clerk  bound  to  attend  to  the  business 
of  the  office  at  any  time  within  the  office  hours  that 
the  principal  may  choose  to  order  him?  Certainly; 
we  can  perceive  nothing  unreasonable  in  this.  2nd. 
What  time  do  you  consider  an  articled  clerk  can  claim 
during  office  hours  for  the  purpose  of  study  and  his 
own  advancement  (the  articles  being  in  the  usual  form, 
and  a  premium  having  been  paid)  ?  Strictly  speaking 
an  articled  clerk  cannot  claim  any  tune  during  office 
hours  for  study  and  his  own  advancement,  though  we 
should  conceive  that  no  solicitor  would,  where  it 
would  cause  no  inconvenience,  refuse  to  permit  his 
articled  clerk  to  read  during  office  hours;  but  the 
matter  is  one  purely  of  good  feeling  on  the  part  both  of 
the  solicitor  and  of  the  clerk.  Neither  party  would 
probably  find  any  advantage  in  insisting  on  his  strict 
rights.  3rd.  Are  the  hours  of  an  office  regulated  (so 
far  as  an  articled  clerk  is  concerned)  according  to  the 
will  of  a  principal?  We  conceive  that  the  office  hours 
are  entirely  under  the  control  of  the  solicitor,  and  that 
he  may  require  an  articled  clerk  to  attend  during  such 
time ;  unless,  of  course,  such  a  case  could  be  supposed 
as  that  a  solicitor  should  purposely  appoint  outrageous 
hours  of  attendance. 

C.  M.  T. — The  opinions  of  conveyancers  are  divided 
between  Davidson's  (i.e.  Martin  by  Davidson)  and 
Jarman's  Precedents  in  Conveyancing;  of  the  two, 
probably  Davidson's  forms  are  the  more  scientific  and 
correct,  but  Jarman's  work,  as  edited  by  Mr.  Sweet,  has 
a  much  greater  variety  of  forms— an  advantage  which 
the  conveyancer  can  appreciate.  The  forms  of  wills  in 
the  latter  work  are  very  varied  and  generally  good,  and 
they  certainly  afford  assistance  to  the  practitioner,  but 
in  the  hands  of  an  unskilful  draftsman  they  may  be 
dangerous. 

Won  Stultus. — The  rules  of  the  Mutual  Corre- 
sponding Society  can  be  obtained  from  Mr.  C.  H.  Gil- 
man,  of  Norwich,  who  is  Jhe  hon.  secretary  to  the 
society.  Any  subscriber  can  send  to  us  Moot  Points, 
and  Answers  thereto,  which,  if  deemed  worthy,  will  be 
inserted. 

T.  C— We  had  prepared  nn  article  for  this  number 
on  study,  but  not,  we  fear,  such  as  you  desire.  We 
will,  on  healing  from  you  as  to  what  works  you  have 
already  read,  what  extent  of  practice  you  have'seen,  and 
your  general  capacity  for  study,  write  you  a  letter  of 
advice.  General  directions,  as  we  show  in  the  article 
referred  to,  are  useless :  advice,  to  be  of  any  service, 
must  be  founded  on  a  knowledge  of  the  acquirements 
and  capacity  of  each  individual  student  What  is 
suitable  for  one  may  be  quite  unsuitable  for  another 
student.  Our  intention  is  to  give  a  series  of  articles 
in  which  the  student's  attention  will  be  called  to  the 
leading  doctrines  of  the  five  usual  practical  heads  of 
the  law,  i.e.,  those  on  which  the  examinations  are 
had.  These  articles  will,  in  effect,  form  a  second  but 
much  improved  edition  of  the  "  First  Book."    There 


is  no  really  good  book  on  Criminal  Law,  except  the 
bulky  one  of  Russell  on  Crimes  and  the  more  practical 
and  compendious  one  of  Archbold's  Cruninal  Plead. 
and  Evid.  by  Jervis,  or  Mr.  Archbold's  own  edition  of 
the  New  Criminal  Law.  Mr.  Lonsdale's  work  is  more 
for  reference  than  study. 

J.  L. — We  are  preparing  a  fist  of  the  best  text-books 
on  the  various  heads  of  the  law,  in  the  manner  of 
"The  Law  Reports."  We  will  pive  the  prices,  if 
possible,  in  all  cases.  The  new  edition  of  Jarman  on 
Wills  is  not  yet  out. 

The  Alterations,  &c. — We  have  to  express  our 
obligations  to  subscribers  for  their  great  kindness  to- 
wards us,  under  the  peculiar  circumstances  in  which 
we  were  placed;  and  we  can . assure  them  that  no 
exertion  hereafter  shall  be  wanting  on  our  part  to 
repay,  so  far  as  we  can,  such  kindness.  If  we  have  not 
replied  to  all  the  kind  communications  received,  it  baa 
not  been  for  want  of  appreciation,  but  from  other  cir- 
cumstances; and  we  hope  this  general  acknowledg- 
ment will  save  us  from  the  charge  of  ingratitude.  The 
suggestions  made  shall  have  consideration,  though  we 
cannot,  of  course,  pledge  ourselves  to  adopt  all,  but 
those  that  appear  to  be  real  improvements  (such  as  a 
bolder  type,  outside  pages,  discrimination  in  admitting 
Moot  Points  and  Answers,  articles  on  the  New  Com- 
mon Law  Practice,  when  the  pending  bill  shall  be 
passed,  notices. of  good  text-boo**,  8cc)  shall  be  at- 
tended to  as  soon  as  possible ;  but  a  little  time  will  be 
necessary. 

Cover. — ft  will  be  seen  that  we  have  adopted  the 
suggestion  made  from  so  many  different  quarters,  that 
the  outside  pages  should  be  detached  from  the  body. 
This  coyer  will  be  paged  separately,  so  as  to  bind  up 
at  the  end  of  the  volume,  and  the  index  will  refer  to 
it;  so  that  nothing  is  lost  in  point  of  quantity. 

£.  J. — Perhaps  the  fly-cover  may  be  adopted  here- 
after.   

LIST  OF  CORRESPONDENTS. 

We  find  that  bv  an  accident  some  few  names  of 
Correspondents  on  Moot  Points  were  omitted  from  those 
given  anti,  p.  64.  The  following  names  are  to  be 
added  to  the  list  at  p.  64; — Mr.  Henry  Barker,  at 
W.  Barker's,  Esq,,  Huddersfield;  Mr.  W.  E.  Barker, 
at  W.  Barker's?  J^q.,  Huddersfield;  Mr.  8.  Harris, 
at  Messrs.  Wartnaby  and  Fisher's,  Market  Har borough ; 
Mr.  R.  Howard,  at  Messrs.  Coppock  and  Oldham's, 
Stockport;  Mr.  A.  Knowles,  Yew  Tree  House, 
Brampton  Moor,  near  Chesterfield ;  Mr.  J.  Redfern,  of 
Leek ;  Mr.  T.  B.  Woodiem,  at  A.  Horwood's,  Esq., 
New  Court,  Temple,  London ;  Mr.  C  J.  Gratton,  at 
J.  Cutts',  Esq.,  Chesterfield, 

Mr.  Riley's  correct  name  is,  "  Mr.  B.  S.  Riley,  j on. ;" 
alter  p.  64,  accordingly.  Mr.  t.  Tree's  adores*  la 
"  No.  19,  New-street,  Worcester;"  alter  p.  64  accord- 


ingly. 
The 


ie  following  names  are  to  be  erased  from  p.  64, 
the  parties  discontinuing  correspondence;  via.,  Mr. 
B.  P.  Broomhead;  Mr.  T.  A.  Gleed;  Mr.  H.  Murray. 
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Printed  by  Thomas  F.  A.  Day,  at  the  oatoe  of  Sanmel  Taylor,  Gny- 
stoka-pUce,  Fetter-lane,  In  the  parish  of  8t  Andrew,  Hjaftorn, 
in  the  County  of  Middtaeax:  and  pabttahed  by  the  said  Thomas 
Day,  at  bis  neidence,  No.  IS,  Carey-street,  UnoomVmav. 
adds,  in  th«  pariah  of  St  Clamant  Daaaa,  la  the  oammy 
afareaaid.— Augn*  1,  1*44. 
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PROFESSIONAL  NEWS. 


The  late  Session.- The  past  Session  of  Parlia- 
ment, though  giving  great  promise  of  legal  reforms, 
has  been  unusually  barren  in  performance— a  circum- 
,  stance,  however,  which  we  do  not  see  that  the  profes- 
sion have  any  reason  for  regretting,  though  those 
would-be  reformers  who  are  busy  with  nothing  but 
crude  projects,  are,  of  course,  considerably  dissatisfied 
with  the  result.  With  them  any  change  is  better  than 
none ;  and  so  long  as  there  is  any  decent  living  to  be 
had  by  professional  men,  these  gentry  will  keep  up 
their  howl  for  "  reforms,"  which-  mean  nothing  more 
nor  less  than  the  rendering  the  practice  of  the  law  as 
unprofitable  as  possible,  and,  as  it  were,  to  starve  out 
the  body  of  practitioners.  Unfortunately  the  press, 
both  professional  and  non-professional,  lends  but  too- 
ready  assistance  to  these  projectors ;  the  one  class 
upon  the  fox-andgiftpes  principle,  the  other  upon  a 
more  honest  and  open,  but  not  less  destructive  prin- 
ciple of  objection  tp  lawyers  as  a  class.  We  have 
elsewhere  noticed  some  of  the  measures  which'  have 
become  statutes;  but  it  is  impossible,  at  present,  to 
state  what  bills  were  passed  and  what  not.  We  have 
also  noticed  the  withdrawal  or  rejection  of  some  of 
toe  bills. 

Bills  of  Exchange  Bill.— This  notable  project 
of  Lord  Brougham's,  for  dispensing  with  the  ma- 
cbinery  of  the  law  (and,  of  course,  with  the  services 
or  lawyers,  as  far  as  possible)  has  not  passed.  But 
bis  lordship  has  notified  his  intention  to  take  up  the 
measure  next  session,  and  those  who  know  with  what 
pertinacity  he  pursues  any  measure  likely  to  be  inju- 
rious to  the  profession,  can  well  understand  that  the 
promise  will  be  only  too  faithfully  kept. 

Board  op  Health.— Sir  Benjamin  Hall,  the 

2ft!  m  S^t^9  ¥?  been  *PP°mted  President 
©fthe. New  Board  of  Health,  and  rfr.  Tom  Tavlor  the 
Secretary,  with  the  salary  of  ,£1,000  a-year.   " 

Chancery  Folios  Abolished.  —  Our  readers 
•*• JfUfrP  ****  M  Ch**ecry  folio  consisted  of 
ftferfy  words  Mtttead  of  seventy-two,  as  contained  in 


the  ordinary  or  common  law  folio.  The  Lord  Chan 
cellor  has  lately  issued  an  order,  directing  that  for  the 
future  the  Chancery  folio  shall  be  assimilated  to  the 
common  law  folio,  i.e.,  shall  contain  seventy-two  words 
only.  This  has  been  followed  up  by  a  similar  order 
in  lunacy  cases.  These  orders,  with  those  relating 
to  the  mode  of  computing  figures,  have  given  great 
satisfaction  to  the  law  writers,  and,  it  may  also  be 
added,  to  solicitors,  and  even  counsel. 

The  Half-Holiday. — This  proposal  seems  to  be 
making  its  way;  where  it  is  not  convenient  on  Satur- 
days, on  account  of  markets  in  country  towns,  &c,  a 
willingness  to  allow  the  holiday  on  another  day  in  the 
week  is  pretty  generally  manifested. 

Chancery  Amendment  Bill  {ante,  p.  11).— 
This  bill  was  abandoned  in  the  Lords  on  account  of 
the  late  period  of  the  session  at  which  it  was  brought 
into  the  House.  The  Lord  Chancellor  intimated  that 
next  session  some  measure  would  be  introduced  having 
the  same  object. 

Actions  in  the  Superior  Courts. — It  appears 
by  the  Parliamentary  returns  that  there  has  not  only 
been  an  increase  in  the  number  of  writs  sued  out  of 
the  superior  courts  at  Westminster,  but  also  in  the 
trials  which  have  taken  place. 

Mortmain  Bill.— This  bill  was  withdrawn  by  its' 
proposer,  Mr.  Headlam. 

BIRMINGHAM  LAW  STUDENTS'  SOCIETY. 


At  the  meeting  held  on  the  19th  July,  1854,  the 
following  question  was  discussed  :— 

"  Can  leasehold  property  be  the  su.  »ct  of  a  donatio 
mortis  causd  by  delivery  Of  the  lease  u  the  donee  ?" 

It  was  agreed  on  both  sides  that  if  such  a  gift  could 
be  effected  at  all,  it  could  be  effected  by  delivery  of 
the  lease ;  and  the  question  discussed  was  the  possi- 
bility of  making  a  donatio  mortis  causd  of  leasehold 
property.  Originally,  gifts  of  this  description  seem  to 
nave  been  applied  to  personal  chattels  in  possession, 
of  which  a  complete  delivery  could  be  made  at  th 
time  of  the  donation,  and  tie  property  in  which  (in 
case  of  the  donor's  death)  would  pass  by  such  delivery. 
Then  the  doctrine  was  extended  in  equity  to  the  choses 
in  action,  the  interest  in  which  did  not  pass  by  deli- 
very, and  the  executor  or  administrator  of  the  donee 
was  compelled  to  give  assistance  in  enforcing  such 
choses  in  action,  on  the  ground  that  a  trust  was  cre- 
ated for  the  donee's  benefit.  The  doctrine  was  still 
further  extended  in  Duffield  v.  Elwes,  1  Bligh,  N.S. 
497,  where  the  House  of  Lords  held,  that  a  gift  of  a 
mortgage  deed  of freehold  property  was  a  good  donatio 
mortis  causd  of  the  mortgage  debt ;  and  that  not  only 
the  executor  of  the  donor,  but  also  his  heir  at  law,  were 
bound  to  assign  and  convey  their  several  interests  in  the 
mortgaged  property,  if  required,  to  secure  to  the  donee 
the  benefit  of  tne  mortgage  debt,  and  complete  the  im- 
plied trust  created  by  delivery  of  the  mortgage  deeds. 
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At  first  nght  this  case  would  leem  to  to  beyond  a  gift  of 
leasehold  property,  since  that  would  only  require  the 
concurrence  of  the  executor  or  administrator  of  the 
donor,  and  a  trust  might  as  well  he  supported  .in  the 
one  case  as  the  other.  When  carefully  considered, 
however,  the  decision  will  he  found  to  rest  entirely  on 
the  principle  that  in  a  court  of  equity  a  mortgage  is 
not  an  estate,  hut  a  debt,  and  that  in  giving  the  mort- 
gage, the  donor  had  given  a  chose  in  action,  to  which 
the  mortgaged  estate  was  appendant  and  accessary ; 
and  that  at  the  same  time  tnis  was  done  the  decision 
of  Lord  Hardwicke  in  Richard  v.  Evmes,  3  Barn.  90, 
that  "  there  is  a  difference  both  at  law  and  in  equity 
between  absolute  estates  in  fee,  or  for  a  term  of  years, 
and  conditional  estates  for  security  of  money,  was  dis- 
tinctly recognised."  The  point  was  therefore  decided 
in  the  negative. 

At  the  meeting  on  the  2nd  August,  the  question 
discussed  was — 

"  Are  eauities  of  redemption  in  terms  for  years  legal 
assets  in  tne  hands  of  an  executor  or  administrator?" 

At  common  law  the  personal  estate  of  a  deceased 
debtor  was,  and  still  is,  the  primary  fund  for  the  pay- 
ment of  all  his  debts,  and  as  much  {assez)  of  personal 
estate  as  devolves  at  law  upon  the  executor  qua  exe- 
cutor, is  termed  legal  personal  assets,  and  is  to  be 
applied  in  payment  of  debts  in  a  certain  order,  in 
which  creditors  by  specialty  have  preference  over  cre- 
ditors by  simple  contract.  Previous  to  certain  statu- 
tory alterations  to  he  presently  noticed,  creditors  by 
simple  contract  had  no  claim  on  the  real  estate  of  their 
debtors,  and  creditors  by  specialty  had  only  a  claim 
against  the  heir  for  as  much  as  the  value  of  the  real 
estate  which  had  descended  to  him  from  the  debtor, 
and  that  only  when  the  heirs  were  bound  eo  nomine  in 
the  specialty.  Before  the  Statute  of  Frauds,  the  liability 
of  the  heir  might  have  been  entirely- avoided  by  the 
debtor's  devising  his  real  estates  in  trust  for  his  heir, 
instead  of  letting  such  estates  descend ;  but  after  the 
statute,  the  equitable  estate  of  the  heir  in  real  property 
devised  for  him  was  assets  in  his  hands,  and  whether 
legal  or  equitable,  such  estate  was  called  real  -assets. 
Both  before  and  after  the  Statute  of  Frauds,  it  was 
possible  for  the  debtor  to  cheat  his  creditors  out  of  his 
real  assets,  by  devising  his  real  estates  to  any  other 
person  than  his  heir ;  the  devisee  being  under  no  lia- 
bility to  pay  the  debts  of  the  devisor,  and  the  heir  being 
only  bound,  as  first  observed,  when  the  estate  was 
devised  in  trust  for  him.  It  sometimes  happened, 
however,  that  the  debtor  was  honest  enough  to  devise 
his  estate  away  from  his  heir  to  trustees,  upon  trust 
to  pay  the  devisor's  debts.  When  this  was  the  case, 
the  devisee  had  the  estate  at  law  discharged  of  all 
liability  to  debts,  even  those  by  specialty,  and  the 
specialty  creditors  were  driven  into  a  court  of  equity 
to  obtain  the  benefit  of  the  trust.  Equity,  in  such 
cases,  with  a  view  to  remedy  the  injustice  of  the  com- 
mon law,  laid  down  the  doctrine  that  as  the  debtor 
had  made  no  distinction  as  to  his  debts,  the  specialty 
creditors  should  not  be  allowed  to  claim  the  whole 
benefit  of  a  trust,  intended  as  well  for  their  simple  con- 
tract brethren  as  for  them,  because  all  debts  are  equal 
in  conscience,  and  equality  is  equity.  Again,  if  the 
specialty  creditors  had  been  allowed  to  do  this,  it 
would  have  violated  another  principle  of  equity,  that 
a  person  shall  not  be  permitted  to  take  under  and 


against  an  instrument  at  the  same  time.  The  proceed* 
of  estates  so  devised,  were  therefore  divided  amongst 
all  creditors  equally,  and  thence  obtained  the  name  of 
equitable  assets,  and  the  same  doctrine  was  afterwards 
applied  to  cases  where  the  debtor  had  simply  charged 
his  real  estate  with  his  debts.  The  importance  of  the 
doctrine  has,  however,  been  gradually  diminished  by 
successive  alterations  in  the  law.  By  the  Statute  of 
Fraudulent  Devises,  all  devises,  except  for  payment  of 
debts,  were  made  void  as  against  creditors ;  and  after 
many  partial  improvements,  the  3  &  4  Will.  4,  c  104, . 
rendered  all  the  real  estates  of  a  deceased  debtor 
assets  to  be  administered  in  a  court  of  equity -for  the 
payment  of  all  his  debts,  giving  a  preference,  however, 
to  specialty  creditors. 

Tne  foregoing  observations  principally  concern  real 
estate,  because  the  doctrine  of  equitable  ass  eta  arose 
in  respect  of  that  kind  of  property,  but  the  principle 
that  whatever  assets  could  be  recovered  only  in  a  court 
of  equity,  should  be  equally  divided  between  all  cre- 
ditors, would  (unless  controlled  by  the  opposite  prin- 
ciple that  personal  estate,  whether  legal  or  equitable* 
must  always  be  legal  assets,  as  being  the  primary  fund 
for  payment  of  debts)  apply  equally  to  equitable  inte- 
rests in  real  estate.  The  point  arose  in  the  case  of 
Cox's  creditors,  3  S.  Wins.  342,  where  it  was  decided, 
first,  that  an  equity  of  redemption  was  equitable  assets, 
and,  secondly,  that  an  equitable  interest  in  an  unen- 
cumbered term  of  years,  or  on  a  bond  debt  taken  in 
trust  for  the  debtor,  was  legal  assets.  Tne  reasons 
given  for  the  difference  are,  that  the  equity  of  redemp- 
tion is  of  uncertain  vmtafi,  and  the  executor  would 
have  to  pay  the  costs  of  redemption,  whereas  the  trust 
of  the  term  of  years  being  plain,  the  trustee  would 
have  to  pay  costs  if  he  contested  it,  and  therefore 
the  simple  contract  creditors  were  in  Cox's  case  gra- 
ciously permitted  to  take  a  share  in  that  equitable  in- 
terest which  was  of  least  value,  and  were  excluded 
from  that  which  would  he  worth  having.  It  is  true 
the  first  point  decided  might  be  supported  on  the 
principle  that  whatever  is  recovered  through  a  court 
of  equity  becomes  equitable  assets ;  but  then  the 
second  point  contradicts  that  principle,  by  settling 
that  an  unencumbered  equitable  interest  is  legal  and 
not  equitable  assets.  Now  an  equity  of  redemption 
resembles  an  equitable  interest  in  tne  two  essential 
features  of  equitable  interference.  1.  It  is  not  recog- 
nised at  law.  2.  Is  entirely  the  creature  of  equity. 
If  the  cestui  que  trust  in  the  one  case  is  considered  as 
the  beneficial  owner  of  the  property,  as  is  the  mort- 
gagor in  the  other : — the  mortgagee  is  held  a  trustee 
for  the  mortgagor,  as  well  as  a  trustee  by  express  de- 
claration—the only  difference  being  the'  value  of  the 
beneficial  interest.  It  is  not  therefore  surprising  to 
find  that  Cox's  case  has  been  much  doubted  of  (Sharpe 
v.  Earl  of  Scarborough,  4  Yes.  538,  and  2  Wms.  Exs., 
4th  edit.  p.  1433),  and  the  only  explanation  which  can 
be  given  of  so  thin  a  distinction  is  that  of  Mr.  (after- 
wards Justice)  Richardson,  in  arguing  Scott  v.  Scholey, 
8  East,  480,  that  assets  vested  in  trustees  are  legal, 
"  when  the  trusts  are  so  plain  that  there  needs  no  di- 
rection of  the  court  how  they  are  to  be  executed," 
and  equitable  "  whenever  the  charges  are  uncertain, 
and  an  account  must  be  taken,  or  protection  is  to  be 
extended  to  other  interests  than  those  of  the  creditor. 
However,  the  doctrine  of  Cox's  case,  such  as  it  is,  haa 
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been  followed  or  recognised  in  Hartwell  y.  Chetters, 
Amb.  306,  and  Clay  v.  Willis,  1  B.  and  C.  37%  and 
is  stated  to  be  law  in  Coote,  Fonblanque,  and  other 
text  writers.  The  meeting  therefore  decided  in  the 
negative.  G.  J.  Johnson,  Cor.  Sec. 
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No.  54.— Partners— Notice  to  Quit. 

A.  and  B.  are  partners  in  trade,  and  while  so  rent  a 
warehouse  from  C.  During  the  tenancy  the  partner- 
ship is  dissolved,  of  which  C.  is  aware.  Is  a  notice  to 
quit  signed  by  A.  (the  continuing  partner)  alone,  in 
his  own  name,  sufficient  P  Junius. 

No.  55.— Will— Baton  and  Feme,  fyc. 

A  testator  by  his  will  devised  all  his  real  estates  to 
his  son  far  his  life,  and  after  his  decease  to  be  divided 
amongst  all  the  children  of  his  said  son.  The  son, 
who  is  now  in  the  possession  of  the  estate  as  tenant 
Tor  life,  is  about  60  years  of  age.  One  of  his  children 
is  a  feme-covert,  whose  husband  is  desirous  of  either 
mortgaging  or  absolutely  disposing  of  the  share  to 
which  his  wife  will  be  entitled  at  the  death  [of  her 
father.  The  wife  is  decidedly  against  him  pursuing 
either  of  these  courses,  but  he  contends  that  as  she  has 
a  vested  interest  in  the  estate  by  the  will  of  her  grand- 
father, he  has  power  to  mortgage  such  interest  without 
her  consent.  On  the  wife's  behalf  it  is  contended,  that 
as  the  share  is  in  the  nature  of  real  estate  devised  to 
her  solely,  the  husband  does  not  become  absolute  pro- 
prietor on  the  death  of  jier  father,  and  can  at  the  most 
only  receive  the  rents  or  profits  of  her  share  from  the 
death  of  her  father  during  her  life,  and  has  no  power 
to  mortgage  or  dispose  of  it  without  her  consent.  The 
wife  is  living  apart  from  her  husband,  but  no  deed  of 
separation  has  been  executed.  The  husband  is  deter- 
mined, if  he  can,  to' execute  some  deed  so  as  to  prevent 
his  wife  receiving  any  benefit  of  the  share.  The 
mooter  will  feel  obliged  by  some  one  informing  him 
whether  the  husband  has  power  to  mortgage  or  sell, 
without  his  wife's  consent,  ner  interest  in  the  estate, 
or  whether  he  can  by  any  instrument  make  over  the 
share'  so  as  to  prevent  her  from  taking  any  interest 
under  the  said  will ;  and  whether,  on  the  death  of  the 
wife's  father  (having  regard  to  the  said  separation),  on 
application  to  a  Court  of  Equity,  it  would  grant  a  set- 
tlement of  the  share  for  the  wife.  Ami  also,  in  case 
the  wife  should  die  before  the  tenant  for  life,  whether 
her  issue  would  take  their  parents'  share  (as  the  will 
expresses  to  be  divided  amongst  all  the  children  of  my 
son),  or  whether  it  would  go  to  the  surviving  children 
of  the  tenant  for  life.    Please  to  quote  an  authority. 

W.  G. 


ANSWERS  TO  MOOT  POINTS. 

No.  21.— Trover  for  Terrier  Dog  (ante,  p.  27). 

A  dog  is  a  personal  chattel  (Toll.  Law  of  Exb.  and 
Ads.  148),  and  consequently  an  action  of  trover  will 
lie  (2  Selwyn's  Law  of  Nisi  Pri.  1377;  see  also 
Archbd.'s  Law  of  Nisi  Pri.  456).    It  is  not  usual  or 


necessary  to  state  in  the  declaration  that  the  dog  was 
reclaimed  to  the  use  of  man,  for  the  dog  being  a  tame 
animal,  or  of  the  class  domjtce,  there  is  a  property  in 
him  as  in  other  tame  animals ;  but  was  it  of  the  de- 
scription feres  natures,  it  would  be  essential  to  show 
that  it  was  either  reclaimed  or  dead,  or  at  the  least 
that  it  had  been  in  the  possession  of  the  plaintiff 
(1  Chit,  on  Plead.  165;  Selwyn,  1353;  and  Archbd. 
374).  J.  Q.  W.  (N.T.) 

No.  47.— Curtesy  (ant*,  p.  99), 

It  appears  to  me  that  the  husband  is  not  entitled  to 
his  curtesy  out  of  the  estate  devised  to  his  deceased 
wife,  inasmuch  as  one  of  the  requisites  necessary  to 
make  a  tenancy  by  curtesy  is  not  in  this  case  complied 
with,  viz.,  the  seisin  of  the  wife,  which  must  be  an 
actual  possession — a  seisin  in  deed.  Co.  Litt.  31  a, 
29  a.    St.  Com.  1.  253  (2nd  edit.).         Vioilanb. 

Note. — We  have  received  several  other  answers 
taking  a  similar  view  to.  the  above,  though  some  of  the 
parties  do  not  seem  to  have  understood  how  the  ques- 
tion could  arise,  not  remembering  the  1  Vic.  c.  26,  s.33. 
We  give  the  only  answer  we  have  received  taking  an 
opposite  view,  and  referring  expressly  to  the  statute  as 
a  foundation  for  such  opinion. — Ed. 

No.  47.— Curtesy  (ant*,  p.  99). 

In  the  case  put,  I  am  of  opinion  that  the  husband 
would  be  entitled  to  curtesy.  The  33rd  section  of  the 
Wills  Act  (1  Vic.  c.  26)  enacts,  "That  where  any 
person  to  whom  any  real  or  personal  estate  shall  be 
devised  or  bequeathed,  for  any  estate  or  interest  not 
determinable  at  or  before  the  death  of  such'  person, 
shall  die  in  the  lifetime  of  the  testator,  leaving  issue, 
and  any  such  issue  of  such  person  shall  be  living  at  the 
time  of  the  death  of  the  testator,  such  devise  or  bequest 
shall  not  lapse,  but  shall  "  take  effect  as  if  the  death 
of  such  person  had  happened  immediately  after  the 
decease  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will.  Now  suppose  the  daughter 
to  have  lived  till  after  the  decease  of  B.,  and  then 
died,  leaving  issue.  In  that  case  the  husband  would 
clearly  be  entitled  to  curtesy.  And  the  act  directs 
that  a  devise  to  a  person  (as  above  mentioned)  shall 
take  effect  as  if  such  person  had  survived  the  testator. 
Therefore,  by  the  wording  of  the  above  section,  I 
think  the  husband  will  be  entitled  to  curtesy. 

T.  B.  W. 

No.48.— Lew— Surrender— Stamp  (ante,  p.  99). 

The  13  &  14  Vic.  c, 97,  enacts  "that  any  assignment 
or  surrender  of  a  feaseahall  bear  a  duty  equal  to  the 
ad  valorem  duty  with  which  a  similar  lease  would  be 
chargeable  under  this  act.'*  Now,  if  the  lease  granted 
in  1840  had  been  chargeable  under  the  above  act 
(13  &  14  Vic),  it  would  have  paid  an  ad  valorem  duty 
of  £\ .  Therefore  the  surrender  of  such  lease  will  pay 
a  duty  of  j£l. 

It  is  to  be  observed  that  the  words  of  the  act  are, 
"any  assignment  or  surrender  of  a  lease;"  thus 
making  no  difference  whether  the  lease  was  made 
before  or  after  the  passing  of  the  act. 

I  am  also  informed  that  the  authorities  at  Somerset 
House  act  in  accordance  with  the  above  construction. 

T.B.W. 
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No.  49.— Advowson — Bargain  and  fiWe—  lfo«— • 
(front  (ante,  p.  99). 

The  questions  here  proposed  may  be  answered  as 
follows : — 

1.  The  conveyance  stated  is  not  a  bargain  and  sale 
that  requires  to  be  enrolled;  for  the  word  "granted" 
will,  by  the  8  &  9  Vic.  c.  126,  allow  of  the  deed 
operating  as  a  grant. 

2.  If  the  deed  is  enrolled,  by  such  enrolment  it  is 
admitted  to  be  a  mere  bargain  and  sale,  and  in  that 
case  C.  would  only  have  an  equitable  fee  (Hayes  on 
Conveyancing,  p.  65). 

3.  The  deed,  as  before  said,  can  operate  as  a  grant, 
for  the  8  &  9  Vic.  expressly  directs  that  corporeal 
hereditaments  shall  lie  in  grant  as  well  as  in  livery. 

4.  Before  the  statute  the  glebe  lands  would  not 
have  passed  by  a  mere  grant  of  the  advowson  with  the 
glebe  lands  and  other  appurtenances,  though  they 
might  have  passed  if  livery  had  been  given. 

N.B.  I  presume  the  lands  were  in  possession,  and 
not  in  reversion,  for  if  in  reversion  they  would  pass  by 
grant.  T.  B.  W. 

No.  50.— Wm-HaV-bhod  (ante,  p.  99). 

I  believe  it  has  never  been  decided  whether  a  gift 
to  brothers  and  sisters  extends  to  brothers  and  sisters 
of  the  half-blood;  but  as  relations  of  the  half-blood 
are  within  the  statute  of  distributions,  I  think  it  may 
be  fairly  presumed  that  they  are  also  included  in  a 
gift  to  relations  (see  Jarman  on  Wills,  p.  315). 

I.  F.  C. 

No.  50.— WiU— Half-blood  (ante,  p.  99). 

This  is  a  question  of  construction;  but,  I  think,  the 
children  of  the  second  marriage  are  entitled  to  share 
with  the  children  of  the  first.  The  devise  is  (in  case 
of  the  failure  of  issue  of  E.  F.)  "  in  trust  for  the  bro- 
thers and  sisters  of  E.  F.,  the  children  of  A.  B.,  then 
born,  or  thereafter  to  be  born  during  the  life  of  E.  F., 
equally  to  be  divided  between  them,    &c. 

Suppose  the  devise  had  simply  been  to  "  the  children 
of  A.  B"  without  the  preceding  words  "  brothers  and 
sisters  of  E.  F."  Here,  there  is  no  doubt,  the  half- 
blood  would  have  been  entitled  equally  with  the  whole 
(Barrington  v.  Tristram,  6  Ves.  345). 

The  question,  therefore,  resolves  itself  into  this. 
Can  the  words  "brothers  and  sisters  of  E.  F."  be  con- 
strued to  mean  brothers  and  Bisters  of  the  whole  blood, 
and  them  only?  I  certainly  do  not  think  they  can. 
In  cases  of  intestacy,  brothers  and  sisters  of  the  half- 
blood  are  entitled  (under  the  Statute  of  Distributions) 
to  share  equally  with  the  whole  blood  (Williams' 
Exors.  1164),  and  they  are  also  admitted  to  take  out 
administration,  equally  with  the  whole  blood  (Wil- 
liams on  Exors.  326).  Thus,  as  far  as  regards  personal 
property,  they  are  treated  by  law  in  every  respect  in 
the  same  manner  as  the  whole  blood.  And  I  see  no 
reason  why  they  should  not  be  so  treated  in  the  case 
of  a  devise.  Jarman  says,  "  It  has  never  been  de- 
cided whether  a  gift  to  brothers  and  sisters  extends 
to  brothers  and  sisters  of  the  half-blood:  but  the 
affirmative  it  not  to  be  doubted  (Jarman's  Convey, 
vol.  10,  p,  181).  T.  B.  W. 


No.  52.— Burglary— Entry  (ante,  p.  100). 

It  depends  for  what  purpose  the  instrument  waa 
introduced ;  if  not  for  the  purpose  of  taking  the  pro- 

Serty  or  committing  any  other  felony,  it  has  been 
ecided  that  this  is  not  sufficient  to  constitute  burglary 
(Reg.  v.  Hughes,  2  East's  P.  C.  491).  R.  R. 


LIST    OF   CORRESPONDENTS. 

The  only  additions  we  have  to  report  to  the  Lists 
(ante,  p.  64),  and  p.  iv.,  are  the  following : — Mr.  R. 
Rowell  at  H.  V.  Mules's,  Esq.,  Honiton,  Devon ; 
Mr.  H.Wood,  of  Yeovil. 

The  name  of  Mr.  F.  T.  Dubois  (ante,  p.  64).  is  to 
be  erased  from  the  list,  as  he  has  discontinued  corres- 
pondence. 


NOTICES  TO  CORRESPONDENTS. 


W.  J.  R. — The  new  edition  of  Hayes'  "  Conveyanc- 
ing" is  not  yet  out. 

The  Library. — We  are  sorry  that  occurrences 
have  deranged  our  plans.  We  shall  shortly  be  in  a 
condition  to  give  a  decisive  answer  about  continuing 
The  Library.  We  are  thinking  about  bringing  it 
out  in  monthly  numbers,  instead  of  volumes,  as  we 
find  from  various  communications  that  a  volume  plan 
is  not  liked.  We  trust  our  various  correspondents  will 
accept  this  is  as  an  answer  to  their  inquiries  respecting 
the  second  volume  of  The  Library. 

Study. — We  have  not  been  able  to  commence  the 
articles  in  this  Number,  on  account  of  the  unexpected 
length  to  which  some  of  the  articles  in  this  Number 
have  run.  We  make  sure  of  a  commencement  in 
next  Number. 

Moot  Points  and  Answers.— We  have  been 
obliged  to  decline  inserting  many  of  both  sorts  j  the 
Moot  Points,  because  they  really  contained  no  points 
in  them ;  the  answers,  as  not  exhibiting  sufficient  care 
in  their  preparation.  We  have  no  wish  to  discourage 
Moot  Points  and  Answers,  but  really  more  attention 
should  be  given  to  them. 

Subscriptions.  — The  Subscription  for  twelve 
months  Chronicle,  is  £\t  and  we  shall  be  obliged 
by  its  remittance  per  post-office  order,  payable  at 
Strand  Post-office,  to  our  publisher,  Mr.  Thomas 
Day,  of  No.  13,  Carey-street.  As  our  Subscribers 
are  so  numerous,  we  propose  for  the  purpose  of  saving 
space  here,  to  acknowleoge  the  receipt  ox  subscriptions 
per  letter.  We  trust  all  our  Subscribers  will  pre-pay, 
as  our  plans  are  dependant  upon  the  pre-payment 
system. 

.  Statutes  and  Moot  Points  and  Answers. — 
We  are  sorry  to  find  that  most  unexpectedly  some 
Statutes,  Moot  Points,  and  Answers  set  up  by  the 
printer,  are  obliged  to  be  omitted  in  this  Number. 
They  will  be  found  in  the  next  Number. 


Printed  by  Thomu  F.  A.  Day,  at  the  office  of  Samuel  Taylor,  Gtay- 
atoke-plaoe,  Fetter-lane,  in  the  pariah  of  St  Andrew,  Holbon, 
in  the  County  of  Middlesex :  and  publiahed  by  the  laid  Thome* 
Day,  at  hia  residence,  No.  IS,  Carey-etreet,  UnoobVe-lmv 
fielda,  in  the  pariah  of  St  Clement  Dane*,  in  the  coonty 
aforeaald.— September  1,  1854. 
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has  discontinued  correspondence. 
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DEBATING  SOCIETIES. 

Birmingham  Law  Students'  Society. 

On  the  16th  of  August,  1854,  the  question  for  dis- 
cussion was — 

"Can  an  executor  of  an  executor,  accept  the  office 
of  executor  to  his  own  testator,  and  renounce  being 
executor  to  the  first  testator?" 

The  authorities  on  this  question  are  few  in  number, 
and  short  and  most  unsatisfactory  in  their  nature.  In 
Hayton  v.  Wolfe  (Cro.  Jac.  614)  the  point  was  mooted, 
and  the  court  expressed  itself  in  the  affirmative;  but  less 
weight  has  been  given  to  this  opinion,  because  the  ques- 
tion did  not  actually  arise  in  that  case;  the  first  exe- 
cutor never  having  proved  the  will,  and  therefore  being 
incapable  of  transmitting  the  executorship  to  his  exe- 
cutor. In  Wankford  v.  Wankford  (1  Salk.  309),  Lord 
Holt  says,  the  second  executor  may  renounce,  but 
refers  to  the  former  case  as  his  authority.  Mosl  of 
the  text  writers  are  in  the  affirmative,  on  the  authority 
of  those  two  cases.  On  the  other  hand,  a  later  de- 
cision of-  Sir  H.  J.  Fust,  in  the  goods  of  Perry  (2 
Curt.  655,  a.d.  1840),  establishes  it  as  the  practice  of 
the  Prerogative  Court  of  Canterbury,  that  the  second 
executor  must  administer  to  both,  or  renounce  both. 
There  being  thus  a  conflict  of  authority  between  the 
courts  of  common  law  and  the  courts  ecclesiastical, 
the  question  resolves  itself  into  another,  whether  the 
point  is  so  entirely  of  ecclesiastical  jurisdiction  as 
to  hinder  the  common  law  courts  from  restraining 
such  a  practice,  or  whether  it  comes  within  the  class 
of  cases,  where  some  practice  of  the  ecclesiastical 
courts  (e.  g,  not  admitting  one  witness  to  prove  pay- 
ment of  a  legacy,  Shotter  v.  Friend,  3  Mod.  283),  has 
been  overruled,  as  contrary  to  the  principles  of  the 
common  law.  So  few  materials  existing  for  forming 
a  judgment  upon  this  point,  it  was  left  undecided. 

On  the  30th  of  August,  the  point  discussed  was— 
/r*  t    Fo5  the  deciwon  «  Warbutton  v.  Warbutton, 
*m9  '  467)  to  be  revcr8«d  on  appeal  ?" 

The  question  involved  in  this  point  may  be  shortly 
stated  to  be,  whether  a  power  of  leasing  contained  in 
a  will,  is  such  an  indication  of  a  testator's  intention  to 
dispose  of  his  real  estate  free  from  his  widow's  dower, 
as  to  compel  the  widow  to  choose  between  any  benefit 
she  may  take  under  the  will,  and  her  right  to  dower. 
The  principle  on  which  such  a  choice  (technically 
called  election")  is  enforced  by  courts  of  equity,  is, 
that  a  person  cannot  claim  under  and  against  an  instru- 
ment at  the  same  time,  and  that,  if  by  the  will  it 
appears  to  have  been  the  intention  of  the  testator  to 
dispose  of  his  widow's  interest  in  his  real  estates,  as 
well  as  his  own,  giving  her  something  else  in  substi- 
tution, she  must  choose  between  the  gift  under  the 
will,  and  her  dower  independent  of  it.    The  principle 

*u  ia£en,ough'  but  the  «PPlic*tion  of  it  depends  on 
the  difficult  question,  what  is  a  sufficient  indication  of 
the  testator's  intention  ?  Before  referring  to  the  cases 
it  is  necessary  to  remark,  that  they  are  all  independent 
of,  and  unaffected  by,  the  9th  and  10th  sections  of  the 
Dower  Act  (3  &  4  Will.  4,  c.  105),  and  in  most  of 
them,  and  particularly  in  Parker  v.  Sowerby,  and  War- 
button  v.  Warbutton,  the  gifts  relied  on  to  create  the 
election  weTe  gifts  of  personal  property,  which,  al- 
though sufficient  to  ground  the  equitable  doctrine,  are 


expressly  declared  not  to  be  a  satisfaction  of  dower 
under  the  act. 

The  point  arose  in  Hall  v.  Hill  (I  Dr.  and  War.  94) 
before  Lord  St.  Leonards,  then  Chancellor  of  Ireland, 
and  although  his  decision  was  undoubtedly  pronounced 
on  all  the  circumstances  of  that  case,  or  which,  the 
power  of  leasing  was  only  one,  yet  he  expressly  said 
that  the  power  of  leasing  could  not  be  exercised  if  the 
widow's  claim  to  dower  was  allowed.  In  the  subse- 
quent case  of  O'Hara  v.  Chaine,  (1  J.  and  L.  662), 
the  same  judge  expressed  himself  more  strongly  in  the 
same  view.  In  Parker  v.  Sowerby  (1  Drew,  488),  Vice- 
chancellor  Kindersley  construed  these  authorities  as 
deciding  that  a  power  of  leasing  was  per  $e  a  sufficient 
indication  of  the  testator's  intention  to  give  his  real 
estates  free  from  dower,  and  that  the  widow  was,  in 
that  case;  bound  to  elect  between  her  dower  and  be- 
quests of  personal  property  to  her.  In  Warbutton  v. 
Warbutton,  where  the  circumstances  were  in  all  re- 
spects similar,  Vice-chancellor  Stuart  thought  that  a 
wrong  construction  had  been  put  onXord  St.  Leonard*' 
decisions,  which,  m  his  view,  went  upon  all  the  circum- 
stances of  the  case,  and  not  upon  the  existence  of  the 
leasing  power,  and  considering  the  leasing  power  not 
to  be  decisive,  and  not  finding  any  other  reason  on  the 
face  of  the  will,  Vice-Chancellor  Stuart  refused  to  put 
the  widow  to  her  election.  Since  the  point  was  mooted, 
the  decision  of  the  full  court  of  appeal  on  Vice-Chan- 
cellor  Kindersley's  decision,  in  Parker  v.  Sowerby,  has 
been  reported  (23  Law  Tim.  Rep.  282,  and  Law  Journ. 
1854,  Ch.  623),  where  his  construction  of  Lord  St. 
Leonard's  meaning  is  approved  of,  and  by  which,  of 
course,  Warbutton  v.  Warbutton,  must  be  considered 
as  overruled. 

On  the  13th  of  September,  the  point  discussed 
was — 

"  A.  draws  a  bill  on  B.,  who  accepts  it  for  A.'s  accom- 
modation, with  the  privity  of  C.  and  D.  A.,  C.,  and 
D.  endorse  the  bill,  and  A.  then  delivers  it  to  £.  fox 
value.  Can  D.,  after  being  compelled  by  E.  to  pay 
the  bill,  sue  B.  the  acceptor,  for  the  full  amount?' 

The  cases  cited  in  the  affirmative  were,  Boole  v. 
Baxter  (3  East.  177),  Fentum  v.  Pocock  (6  Taunt  551, 
1  March.  14),  and  Hammon  v.  Sedgwick  (6  Hare,  257). 
Houle  t.  Baxter,  was  an  action  by  the  indorser  of  an 
accommodation  bill  against  the  acceptor,  who  had  been 
bankrupt,  and  it  was  held,  that  the  plaintiff  might  have 
proved  the  debt  against  the  acceptor's  estate,  and 
therefore  the  -plaintiff  was  nonsuited.  It  is  commonly 
cited  as  an  authority  for  the  position,  that  an  indorser 
of  a  bill,  although  aware  that  it  has  been  accepted  for 
the  accommodation  of  the  drawer,  may  sue  the  acceptor 
for  the  full  amount.  It  does  not  seem,  however,  to 
warrant  that  position;  because  in  the  judgment  it  it 
strongly  insisted  upon,  that  the  indorser  did  not  know 
that  it  was  an  accommodation  acceptance,  and,  what 
still  more  distinguishes  from  the  moot  point,  indorsed 
it  without  the  privity  of  the  acceptor.  In  Fentum  v. 
Pocock,  the  defendant  was  an  accommodation  acceptor, 
and  the  defence  was  that  the  plaintiff,  the  holder,  had 
received  part  from  the  drawer,  and  had  taken  a  cog- 
novit from  him  as  to  the  residue,  and  that  the  drawer 
of  an  accommodation  bill  being  the  principal  debtor* 
and  the  acceptor  only  his  surety,  time  given  to  the 
principal  (the  drawer)  without  the  consent  of  hit  surety 
(the  acceptor),  discharged  the  latter.    It  waa  held, 
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however,  that  the  acceptor  of  an  accommodation  bill, 
like  the  acceptor  of  any  other  bill,  was  the  principal 
debtor,  with  respect  to  all  persons  other  -than  the 
drawer,and  the  plaintiff  recovered;  and  Mansfield,  C.  J., 
went  so  far  as  to  say,  that  the  clearest  knowledge  of 
the  real  nature  of  the  transaction  by  the  holder  would 
make  no  difference,  for  when  a  person  had  once  ac- 
cepted a  bill,  ndthing  could  discharge  him  but  payment 
or  release.  If  this  dictum  is  a  correct  statement  of  the 
liability  of  an  accommodation  acceptor,  and  the  prin- 
ciple involved  in  it  is  not  controlled  by  the  doctrine  of 
contribution,  to  be  presently  referred  to,  it  is  no  donbt 
an  authority  in  the  affirmative.  In  Hammon  v.  Sedg=- 
wick,  the  plaintiff  had  accepted  a  bill,  as  he  alleged, 
for  the  accommodation  of  the  defendant's  brother,  who 
got  the  defendant  to  indorse  it,  and  paid  it  away  to  a 
person  who,  on  its  dishonour,  compelled  the  defendant 
to  satisfy  it.  The  defendant,  Sedgwick  then  brought 
his  action-at-law  against  the  plaintiff  in  equity,  and 
recovered  at  Usui,  whereupon  Hammon  (the  defendam- 
at-law)  filed  his  bill  against  Sedgwick  to  restrain  the 
action.  By  his  answer  the  defendant  (the  indorser) 
denied  that  he  knew  of  the  alleged  absence  of  con* 
aideration  between  the  drawer  and  acceptor;  and,  on. 
the  contrary,  gave  evidence  to  prove  that  at  the  time 
Hammon  accepted  the  bill,  he  owed  more  than  the 
amount  to  the  drawer.  In  the  circumstances  of  this 
case,  therefore,  there  were  the  material  facts  of  want 
of  knowledge  on  the  part  of  the  indorser,  and  actual 
value  given  to  the  acceptor,  both  of  which  are  supposed 
to  be  wanting  in  the  moot  point.  Vice-Chancellor 
Wigram  in  dismissing  the  bill  observed,  that "  he  could 
discover  no  difference  in  the  case,  as  to  the  liability  of 
the  acceptor,  whether  the  money  was  obtained  upon 
the  joint  credit  of  the  drawer  and  acceptor,  or  upon 
that  of  the  drawer,  acceptor,  and  indorser."  In  the 
negative  it  was  argued,  that  the  facts  of  Houle  v. 
Baxter,  and  Hammon  v.  Sedgwick  differing,  as  before 
shown,  from  the  fact  assumed  in  the  moot  point,  the 
only  real  authority  in  the  affirmative,  was  the  observa- 
tions of  Mansfield,  C.  J.,  in  Fentnm  v.  Pocock,  and 
that  although  the  general  primary  liability  of  an  ac- 
ceptor must  be  admitted  on  the  authority  of  that  case, 
yet  in  the  circumstances  supposed,  such  liability  must, 
in  common  justice,  be  limited  by  the  doctrine  of  con- 
tribution. This  doctrine,  as  stated  by  Addison  (Con- 
tracts, ii.  p.  1268,  3rd  edit.),  is,  that  "  all  parties  who, 
by  common  content,  put  their  names  to  an  accommoda- 
tion hdl,  whether  as  drawers,  acceptors,  or  indorser*, 
in  order  that  one  of  them  may  get  the  bill  discounted 
for  his  own  benefit,  are  cosureties  for  the  due  payment 
of  the  bill,  and  if  the  bill  is  dishonoured  at  maturity, 
and  one  of  them  is  compelled  to  pay  the  amount  of 
the  bill,  and  thus  releases  all  the  other  parties  from 
their  common  liability  on  the  instrument,  the  one  so 
paying  is  entitled  to  contribution  from  the  others."  It 
is  quite  clear  that,  if  the  accommodation  acceptor  were 
compelled  by  the  accommodation  indorser  to  pay  the 
bill,  he  would  have  his  remedy  over  against  the  drawer, 
the  only  person  benefitted  by  the  transaction ;  and,  if 
the  drawer  were  unable  to  pay,  he  would  then  be  en- 
titled to  call  on  both  the  indorsers,  as  his  co-sureties 
in  contribution.  This  would,  however,  involve  a  cir- 
cuity of  action,  and  how  far  a  court  of  law  will  go  to 
prevent  that,  appears  from  the  case  of  Jones  v.  Hib- 
bert, 2  Stark.  304.  There,  the  defendant  had  accepted 


a  bill  for  £400,  for  the  accommodation  of  Phillips,  the 
drawer,  and  he  paid  it  over  for  value  to  Jones,  who 
took  it,  knowing  that  it  was  accommodation  paper. 
Phillips  became  bankrupt,  and  the  bill  was  returned ; 
Jones  having  at  that  time  in  his  hands  £150  belonging 
to  Phillips.  It  was  held,  in  an  action  for  the  £400, 
that  as  Hibbert  had  a  right  to  whatever  money  the 
drawer  owed  to  the  holder  of  the  accommodation  bill, 
in  order  to  prevent  Phillips's  assignees  suing  Jones, 
and  being  afterwards  sued  by  Hibbert,  Hibbert  might 
set  off  the  £150  against  the  £400,  and  the  plaintiff 
only  recovered  £250.  It  was  argued  in  the  affirmative, 
that  although  D.,  when  he  indorsed  the  bill  might  be 
a  co-surety  only,  yet  having  paid  the  bill  to  an  indor- 
see for  value,  who  had  no  notice  of  the  real  value  of 
the  transaction,  D.  was  entitled  to  avail  himself  of 
all  the  rights  of  such  bond  fide  holder,  and  to  sue,  not 
as  surety,  but  as  holder.  To  this  it  was  replied,  that 
if  D.  was  originally  a  surety;  he  must  always  be  a 
surety,  since  in  paying  the  bill  he  was  only  performing 
the  very  act  for  which  he  became  surety ;  every  party 
to  a  bill  being  a  principal  with  regard  to  the  party  in 
privity  with  him,  and  surety  with  respect  to  the  others, 
and  that  he  could  not  avail  himself  of  the  rights  of  any 
party  subsequent  to  himself,  as  he  might  have  done 
with  respect  to  an  intermediate  bond  fide  holder,  and 
that  taking  the  bill  after  it  became  due,  he  was  remitted 
to  all  the  equities  of  which  he  was  aware  at  the  time 
of  its  making.  G.  J.  Johnson,  Hon.  Sec. 

14th  September,  1854. 

Law  Students'  Corresponding  Society. 

Gbntlbmbn, — As  you  have  before  noticed  (ante, 
p.  21),  the  subscription  now  in  progress  for  the  pur- 
pose of  presenting  Mr.  Gilman,  the  Hon.  Sec*  of  "The 
Law  Students'  Mutual  Corresponding  Society,"  per- 
haps you  will  kindly  permit  me  through  your  columns 
to  acquaint  the  subscribers  thereto,  that  I  have  received 
subscriptions  to  the  amount  of  £6  and  upwards,  and 
trust  to  get  the  whole  matter  concluded  in  the  course 
of  the  ensuing  month. — Yours,  &c, 

J.  N.  Mousiltan,  Jun. 

Note. — This  arrived  too  late  for  insertion  in  last 
Number.  It  will  be  understood,  that  the  "  ensuing 
month,"  refers  to  the  month  of  September. — Eds.  • 


ANSWERS  TO  MOOT  POINTS. 


No.  b\— Construction  of  Covenant  to  Insure  (ante, 
p.  100). 
This  is  a  nice  point,  and,  in  the  absence  of  any 
authority  on  the  subject,  difficult  to  be  decided 
with  certainty.  But  my  own  opinion  is,  that  in 
the  case  proposed,  a  person  would  not  be  justified  in 
insuring  in  the  C.  and  London  Office.  Where  a 
person  covenants  to  do  a  particular  thing,  he  is 
bound  to  do  that  thing  itself  as  far  as  it  lies  in  his 
power.  Now,  is  it  done  in  this  case  ?  I  think  cer- 
tainly not.  Here  a  person  expressly  binds  himself  to 
insure  in  a  London  or  Westminster  Office,  t\e.  an 
office  situate  and  carrying  on  business  either  at  London 
or  Westminster.  He  does  not  do  so,  but  insures  in 
the  London  branch  of  an  office  situate  and  carrying 
on  business  at  C.    Now  it  certainly  does  not  follow 
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that  became  a  provincial  office  has  a  branch  office  in 
London,  that  therefore  it  is  a  London  office.  I  do 
not  see  how  such  a  conclusion  could  be  supported  for 
a  moment.  But  even  if  it  could,  I  think  the  title 
itself  in  thia  case  would  be  quite  sufficient  to  counter- 
balance that  conclusion.  Can  the  first,  and,  in  reality 
the  principalpart  of  the  title,  be  cast  aside  as  meaning 
nothing  ?  That  would  be  a  summary  mode  of  pro- 
ceeding which  could  not  possibly  be  allowed.  Yet 
while  it  remains,  while  it  is  called  the  C.  and  London 
Office,  how  can  it  be  a  London  office  only?  Neither 
do  I  think  that  the  mere  fact  of  there  being  a  London 
Board  of  Directors,  &c.,  distinct  from  the  C.  Board, 
can  make  any  difference.  Doubtless  the  London 
Board  share  any  profits  which  may  arise  from  the 
business  at  C.v  and  are  liable  for  any  losses  which  may 
be  incurred  by  the  C.  Office.  They  are  in  fact  one 
and  the  same  office,  the  London  Board  being  appointed 
merely  for  the  sake  of  convenience.  As  regards  the 
policy  being  dated  in  London,  I  do  not  think  that  can 
alter  the  case.  I  take  it  they  would  be  equally  good 
whether  *  dated  in  London,  in  C,  or  any  other  place. 
I  think,  therefore,  it  may  be  concluded  that  a  person 
would  not  be  safe  in  insuring  in  the  C.  and  London 
Office,  when  under  a  covenant  to  insure  in  a  London 
or  Westminster  Office  only.  T.  B.  W. 

No.  b3.— Toll— Local  Preacher  (antl,  p.  100). 
I  am  of  opinion,  that  E.  H.  cannot  be  compelled  to 
pay  toll,  provided  the  place  of  worship  be  five  miles 
and  more  distance  from  London,  and  in  support  of 
my  view  of  the  point,  will  refer  Mr.  Morton  to  stat. 
3  Geo.  4,  c.  126,  s.  32,  which  (inter  alia)  enacts,  that 
no  toll  shall  be  demanded  or  taken  by  virtue  of  this 
or  any  other  act  or  acts  of  Parliament,  on  any  turnpike 
road,  of  or  from  any  person  or  persons  going  to  or 
returning  from  his,  her,  or  their  proper  parochial 
church  or  chapel,  or  of  or  from  any  other  person  or 
persons  going  to  or  returning  from  his,  her,  or  their 
usual  place  of  religious  worship  tolerated  by  law,  on 
Sundays,  or  any  other  day  on  which  divine  service  is 
by  authority  ordered  to  be  celebrated.  The  33  sec. 
of  the  above  act,  limits  this  exception  to  places  at  five 
miles  and  more  distant  from  London.  The  construc- 
tion usually  adopted  with  reference  to  the  above  ex- 
emption from  toll  is,  that  a  Dissenter  is  exempt  from 
toll  in  going  to  his  usual  place  of  worship,  although  it 
be  on*  of  the  parish  where  he  resides;  but  that  a 
Churchman  is  only  exempt  when  going  to  his  proper 
parochial  church  or  chapel  (Bateman,  Turnpike  Acts, 
23  n.;  see  also,  12  J.  P.  95;  16  J.  P.  219). 

No.  47.— Curtesy  (ante,  p.  SJ9). 
Notwithstanding  the  statute  1  Vic.  cap.  26, 1  am 
of  opinion  that  the  husband  would  not  be  entitled  to 
curtesy*  As  your  correspondent  "  Vigilens"  observes, 
a  mere  seisin  in  law  is  not  sufficient  to  entitle  a  hus- 
band to  an  estate  by  the  curtesy.  The  seisin  of  the 
wife  must  be  an  actual  possession :  and  this,  the  wife 
certainly  never  had.  Although  by  the  new  wills  set 
the  issue  would  take  the  estate,  yet,  I  think  they 
would  never  be  considered  as  inheriting  it  as  heirs  to 
the  wife  (another  requisite  to  an  estate  by  the  curtesy), 
but  would  themselves  be  considered  as  the  objects  of 
the  testator's  bounty.  The  33rd  sec.  was  framed  as 
we  are  told  by  Stephen,  solely  to  prevent  the  peculiar 


hardship  of  the  children's  not  being  able  to  take  in  a 
case  like  the  present,  although  it  might  be  manifest 
that  they,  as  well  as  the  parent,  were  designed  to  have 
the  benefit  of  the  gift.  On  the  whole,  I  think  the 
act  never  intended  the  husband  to  take  an  estate  by 
the  curtesy  in  such  a  case  as  this,  but  simply  that  the 
children  should  take— they  could  not  inherit— the 
estate,  as  if  it  had  been  directly  devised  to  them. 

No.  66.— JfW— Baron  and  Ferns,  <frc.  (ante,  p.  vii). 
In  my  opinion,  the  husband  could  not  dispose  of 
the  estate  mentioned  without  his  wife's  consent:  the 
utmost  that  ever  he  will  be  entitled  to  will  be  the 
rents  and  profits  for  his  life  on  the  death  of  the  tenant 
for  life,  of  course  Supposing  him  to  have  issue  by  hie 
said  wife  (32  Hy.  8  c  28.  Wm's  real  property,  p.  186). 
There  would  not  be  the  slightest  necessity  for  apply- 
ing to  a  court  of  equity  under  such  circumstances. 
If  the  wife  should  die  before  the  tenant  for  life,  her 
share  would,  on  the  death  of  the  tenant  for  life,  go  to 
the  husband  for  life,  [How  so?  Ed.]  and  after  his 
decease  to  her  issue,  as  the  words  "to  be  divided 
amongst  the  children  of  my  said  son,"  would  of  course 
create  a  tenancy  in  common,  and  not  a  joint-tenancy 
(Stones  v.  Heartley,  M.  &  1  R.  1  Ves.  s.  166.) 

H*  W. 


NOTICES  TO  CORRESPONDENTS. 

One,  &c.— We  are  obliged  by  your  suggestions, 
but  to  greatly  extend  the  Summary  so  as  to  take  in 
every  decision,  would  defeat  our  object,  which  is  to 
call  attention  to  those  decisions  only  which  ere  of 
general  utility.  A  vast  number  of  the  reported  cases 
are  utterly  useless,  and  are  only  given  because  the  re- 
porters must  have  something  to  show;  and  the  reason 
why  they  report  some  cases  at  such  length  is,  that 
they  have  copies  of  the  documents,  judgments,  &c., 
lent  them,  and  these  ere  delivered  over  bodily  to  the 
printer,  without  any  attempt  to  separate  the  important 
from  the  unimportant  matter. 

Studkns.— We  should  scarcely  think  yon  have 
much  chance  of  success,  unless,  indeed,  yon  have 
great  aptitude  for  answering  questions,  and  have  seen 
some  practice.  Your  reading  has  been  much  too 
limited.    However,  we  are  aware  that  some  persons 

Kt  throngh'with  even  less  extended  reading  than  yon 
ve  had,  and  we  do  not  wish  to  discourage  you,  if 
you  feel  confident  of  success,  for  that  ia  half  the 
battle.. 

C.  R.  Q.— It  is  scarcely  enough  to  answer  two* 
thirds  in  equity,  common  law,  and  conveyancing;  it 
would  no  doubt  suffice  to  answer  two-thirds  in  the 
five  divisions.  If  the  clerk  confines  himself  to  the 
three  divisions,  he  is  expected  to  answer  nearly  every 
question. 

Lax. — Three  years'  purchase  is  a  general  rule,  but 
circumstances  may  vary  it 
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rington Rogers,  Esq.,  Barrister-at-Law. — To  be 
continued  annunlly. 
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No.  8. — Trover— Actual  Conversion  of  Raw  Material 
into  Manufactured  Produce  (ante,  p.  25) 

I  believe,  that  B.  can  maintain  an  action  of  trover 
for  the  timber—- or*  more  properly,  for  the  value  of 
the  timber — converted  into  the  manufactured  articles 
— though  not  for  the  enhanced  value  of  the  wood,  as 
such  action  lies  for  goods  that  have  been  previously 
(to  the  bringing  of  the  action)  used,  or  otherwise  con- 
verted (Archhd.  Ni.  Pri.  457).  Perhaps,  there  may 
be  a  doubt,  whether  this  was  such  a  conversion  as  the 
law  requires ;  inasmuch,  as  what  was  done  by  A.,  was 
done  by  him  under  the  impression  that  the  timber 
was  his  own;  but  this  objection  would,  I  think,  be 
'.obviated  by  a  demand  for  the  restoration  of  the  wood. 
Had  A.  been  a  tenant  for  years  (of  the  land  on  which 
the  timber  grew)  to  B;,  undoubtedly,  an  action  could 
be  instituted  (see  Selwyn's  Ni.  Pri.  1378). 

J.  G.  W.  (N.  T.). 

No.  19. — Partners— Ageni  with  a  per  centage 
(anU,  p.  26). 

Upon  first  sight  it  would  appear,  that  S.  F.  I.  acted 
merely  as  an  agent ;  but,  upon  further  consideration, 
it  is  evident  that  he  is  liable  to  be  sued  as  a  partner. 
An  agreement  to  share  profits,  constitutes  partnership. 
Montague's  Partner.,  vol.  1,  p.  4,  and  in  the  case  of 
Grace  v.  Smith,  it  was  holden  by  Lord  De  Grey,  that 
every  man  who  has  a  share  of  the  profits  of  a  trade, 
ought  also  to  bear  his  share  in  the  loss.  See  also, 
the  case  of  Waugh  v.  Carver.  The  per  centage  being 
indefinite  and  invariable,  depending  on  the  net  profits 
of  the  partnership,  and  not  being  a  certain  fixed  annual 
payment,  is  unquestionably  such  a  participation  in  the 
emoluments  arising  from  the  business,  as  to  render 
S.  F.  I.  answerable  to  the  creditors  for  his  quota  of 
the  loss;  undoubtedly,  as  regards  third  persons  this 
was  a  partnership,  between  the  parties  themselves, 
probably  it  was  not.  J.  G.  W.  (N,  T.). 

No.  20.  —  AnthNuptial  Gifts  — Action  of  Trover 
(anti,  p.  27). 
I  conceive  that  the  lady  is  fully  justified  in  refusing 
to  restore  either  the  letters  or  the  presents ;  though, 
perhaps,  her  so  doing  is  scarcely  politic.  I  am  unable 
to  see  the.  grounds  on  which  the  gentleman  could 
found  his  action,  as  the  presents  were  given  as  pre- 
sents, and  unconditionally.    Had  they  been  given  as 


considerations  to  a  contract,  or  had  the  gentleman 
on  offering  them  said,  "  I  give  you  these,  as  you  will 
one  day  be  my  wife,"  my  opinion  would  have  been 
different;  for  it  has  been  holden  that,  if  a  contract 
remain  unperformed,  the  considerations  moving  the 
non-performing  party  thereto,  may  be  recovered  by 
an  action  of  trover.  Selwn.  Ni.  Pri.  1394,  where  the 
case  of  Bishop  v.  Shillito  is  quoted.  It  cannot  be 
denied,  however,  that  this  is  a  question  of  some  little 
difficulty,  particularly  as  regards  the  presents  given 
after  such  proposal  and  acceptance,  as  doubtless  then 
one  party  bestowed  them  and  the  other  received 
them,  with  the  tacit  understanding  that  the  affair 
would  be  consummated  by  a  marriage. 

J.  G.  W.  (N.  T.). 

No.  AT.— Curtesy  (antl,  p.  99). 

Notwithstanding  the  effect  of  the  1  Vic.  c.  26,  s.  33, 
I  am  of  opinion,  that  the  husband  is  not  entitled  to 
his  curtesy.  The  statute  makes  the  subject  of  the 
devise  the  absolute  property  of  the  pre-deceased  de- 
visee, but  it  does  not  give  the  wife  a  seisin  in  deed, 
which  is  requisite  to  entitle  the  husband  to  his  cur- 
tesy. I  cannot  agree  with  the  opinion  of  T.  B.  W., 
for  it  appears  to  me,  that,  supposing  the  daughter  to 
have  lived  till  after  the  decease  of  fi.,  and  then  died, 
leaving  issue,  without  having  entered  into  actual  pos- 
session, the  husband  would  not  be  able  to  support  bis 
claim  to  curtesy.  M. 

No.  47.— Curtesy  (ante,  p.  vii). 

On  reading  the  answers  to  the  Moot  Point,  No.  47* 
in  "  The  Law  Chronic  lb"  for  the  current  month, 
I  perceive  that  different  views  have  been  taken  of  this 
subject  by  T.  B.  W.  and  myself.  Allow  me  to  say  a 
few  words  in  confirmation  of  my  own  opinion.  The 
seisin  of  the  wife  must  not  be  "  a  bare  right  to  pos- 
sess," which  is  a  seisin  in  law  (1  Step.  Com.  254, 
3rd  edit.),  and  I  maintain  that  under  the  Wills'  Act 
(1  Vic.  c.  26),  the  wife  has  only  "  a  bare  right  to 
possess,"  and  not  a  seisin  in  deed,  therefore,  I  am  still 
of  opinion,  that  the  husband  will  not  be  entitled  to 
his  curtesy.  Vigilans. 

No.  54. — Partners — Notice  to  Quit  (antt,  p.  vii). 

A  notice  to  quit  signed  by  A.  ia  sufficient,  as  far  aa 
A.  is  concerned,  and  from  Garrett  v.  Taylor,  1  £sp. 
117. 1  am  of  opinion,  that  there  having  been  a  seve- 
rance, one  alone  might  be  sued.  Vigilans. 

No.  55. — Will— Baron  and  Feme,  tyc.  (ante,  p.  vii). 

It  appears,  tnat  the  husband  cannot  make  any  dis- 

Eosition  of  his  wife's  lands,  to  extend  beyond  the 
mits  of  his  own  interest  without  the  wife's  concur- 
rence (Williams's  Real  Prop.  176,  2nd  edit.).  The. 
Court  of  Chancery  will  compel  the  husband  to  hold 
his  marital  rights  in  the  property,  as  a  trustee  for  his 
wife,  where  property  is  given  or  conveyed  to  her  for 
her  separate  use,  without  the  intervention  of  any 
trustee  (2  Bop.  Husband  and  Wife,  152).  In  case 
the  wife  should  die  before  the  tenant  for  life,  the 
children  would  be  entitled  to  their  parents'  share 
under  1  Vic.  c.  26.  s.  33.  Avdax. 
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Birmingham  Law  Students*  Society. 

The  moot  point  discussed'  at  the  meeting  on  the 
27th  September,  1854,  was  the  following  :— 

"  A  retail  trader  mortgages  all  the  stock  in  trade  he 
then  has,  or  which,  during  the  security,  may  be 
brought  into  his  shop,  to  secure  a  sum  paid  down  by 
the  mortgagee,  and  further  advances.  On  default  in 
payment  the  mortgagee  takes  possession  of  the  stock, 
part  of  which  has  been  purchased  after  the  mortgage 
The  trader  becomes  bankrupt.  Can  his  assignees* 
recover  the  stock  or  its  value  from  the  mortgagee  ?  " 

Two  questions  were  made  upon  the  point  (1st) 
whether  the  assignees  could  recover  the  whole  of  the 
stock,  or  its  value?  and,  if  not,  (2nd)  whether  they 
could  recover  the  after-purchased  stock,  or  its  value  ? 
The  first  question, depends  on  the  point,  whether  such 
tf  mortgage  is  an  act  of  bankruptcy  or  not,  as  being 
a  transfer  by  the  creditor  with  intent  to  defeat  or 
delay  his  creditors,  within  the  meaning  of  the  67th 
sec.  of  the  Bankrupt  Law  Consolidation  Act.  If  so, 
the  mortgagee  would  be  held  to  have  notice  of  it,  and 
the  subsequent  sale  would  be  void  as  against  the 
assignees.  All  the  cases  agree,  that  this  intent  does 
not  mean  the  mental  purpose  with  which  the  trader 
makes  the  transfer,  which  may  be  difficult,  if  not  im- 
possible .to  ascertain ;  but  that  such  intent  must  be 
gathered  from  a  consideration  of  the  necessary  con- 
sequences of  the  transfer,  and  if  such  'consequences 
be  the  delaying  or  defeating  of  creditors,  the  trader 
will  be  deemed  to  have  intended  that  defeat  or  delay. 
In  some  of  the  earlier  cases  at  common  law,  and  in 
the  recent  case  of  ex  parte  Bailey  inequity  (L.  J.  1853, 
Bank.  46),  the  test  is  stated  to  be  whether  the  assign- 
ment, ft  put  in  force,  will  prevent  the  trader  from 
carrying  on  his  business.  On  the  other  hand,  the 
later  cases  at  common  law  since  Balme  v.  Hutton 
(2  Y.  and  JLJOIJ,  in  1828,  and  Carr  v.  Burdis  (1  C. 
M.  and  R.  443),  in  1834,  have  laid  down  the  rule, 
that  such  an  assignment  is  not  an  act  of  bankruptcy 
unless  putting  it  in  force  would  render  the  debtor 
insolvent,  although  it  might  stop  his  business,  and 
this  has  been  confirmed  by  the  Exchequer  Chamber 
in  Smith  y.  Cannon  (L.  J.  1853,  Q.  B.  293).  If  the 
transfer  is  of  the  whole  of  the  trader's  property,  or 
of  the  whole  with  a  colourable  exception  only,  the 
effect  of  its  being  put  in  force  is  of  course  to  make 
the  trader  insolvent;  but,  in  the  moot  point,  the 
trader  must  be  supposed  to  have  other  property  beside 
his  stock-in-trade;  for,  as  observed  in  Chase  v.  Ooble 
(2  M •  and  O.  530),  whenever  the  deed  does  not 
purport  to  convey  the  whole  of  a  trader's  property, 
the  person  asserting  it  to  be  an  act  of  bankruptcy, 
will  have  to  prove  that  it  does  in  fact  include  all. 
And  see  Balme  v.  Hutton,  before  cited.  Putting  the 
mortgage  in  force  would  not  then  necessarily  take 
away  all  the  debtor's  property  and  render  him  insol- 
vent, although  it  would  stop  his  trade,  and,  being 
made  for  valuable  consideration,  seems  to  come  within 
Baxter  v.  Pritchard  (I  Ad.  and  Ell.  450),  where  a 
bond  fide  sale  of  all  a  trader's  effects,  for  cash,  was 
held  valid,  although  the  trader  intended  to  abscond 
withj.the  money,  and  did  so,  thereby  defeating  his 
creditors.    The  same  rule,  it  is  observed  in  Coote  on 


Mortgages,  247,  would  apply  in  the  case  of  a  bono 
fide  mortgage:  the  reason  in  both  cases  being  the 
same,  that  the  trader  gets  an  equivalent  for  what  he 
transfers  (Hutton  v.  Cruttwell,  L.  J.  1853,  Q.  B.  78). 
Nor  would  the  deed  appear  to  be  necessarily  void  by 
reason  of  its  purporting  to  convey  future  property, 
for,  as  will  be  presently  seen,  it  is  very  doubtful 
whether  such  property  passes  to  the  mortgagee.  If 
it  did,  there  might  be  ground  to  contend  that  the 
trader,  if  he  laid  out  the  money  paid  to  him  by  the 
mortgagor  in  buying  fresh  stock,  would  derive  no 
benefit  from  it,  nor  would  the  mortgagor  have  really 
parted  with  it,  inasmuch  as  he  would  get  his  own 
money's  worth  back  again  in  the  shape  of  additional 
goods.  This  is  noticed  in  Graham  v.  Chapman  (L.  J. 
1852,  C.  P.  173),  although  the  decision  in  that  case 
went  upon  the  fact,  that  part  of  the  consideration  for 
the  transfer  was  an  antecedent  debt.  Nor  does  the 
circumstance  of  the  deed  including  future  property 
appear  to  be  considered  as  invalidating  its  duration  as 
to  property  on  the  premises  at  the  time  of  the  mort- 
gage. It  was  therefore  decided  that  the  assignees 
could  not  recover  any  part  of  the  goods  on  the  trader's 
premises  at  the  time  of  the  mortgage,  or  their  value. 
The  second  question.  Whether  the  assignees  could 
recover  the  stock  purchased  after  the  mortgage,  or  its 
value  ?  appears  more  difficult.  Whether  an  assignment 
could  be  so  framed  as  to  include  after-acquired  pro- 
perty, was  mueh  considered  in  L'unn  v.  Thornton 
(1  C.  B.  379,  and  L.  J.  1845  :  C.  P.  161,  the  argu- 
ments being  more  fully  stated  in  the  former  report) ; 
and  the  court  considered  that  a  deed  might  be  so  framed 
as  to  give  the  assignee  a  power  or  licence  to  seize 
future  personal  goods  of  the  assignor  when  they  should 
be  brought  upon  the  premises  where  the  others  were, 
but  that  the  property  in  such  after-acquired  poods 
would  not  pass  by  the*  previous  deed,  and  that  it  re- 
quired some  new  act  on  the  part  of  the  assignor,  after 
the  goods  were  brought  upon  the  premises,  to  effect  a 
change  in  the  property  :  and  there  being  no  evidence 
in  that  case  what  were  the  circumstances  on  the 
coming  of  the  new  goods,  whether  by  the  assignors' 
act  or  not,  it  was  decided  that  the  assignor  was  en- 
titled to  recover  in  trover.  In  the  very  recent  case  of 
Congreve  v.  Evetts  (L.  J.  1854,  Ex.  152),  where  the 
deed  purported  to  convey  future  property,  and  the 
assignee,  after  fresh  good*  had  been  brought  upon  the 
premises,  entered  and  seized  all,  Baron  Parke  speaks 
of  the  entry  and  seizure  with  the  knowledge  of  the 
assignor,  as  being  equivalent  to  a  delivery  of  the  after- 
acquired  goods  by  the  assignor,  and  therefore,  ac- 
cording to  Irons  v.  Smallpiece  (2  B.  and  Aid.,  581), 
a  transfer  of  the  property  in  such  goods.  This,  how- 
ever, seems  opposed  to  Gale  v.  Burnell  (7  Q*  B.  850 
and  L.  J.  1845  :  Q.  B.  340),  where  one  Allen  made  a 
bill  of  sale  of  all  his  goods  which  were  then,  or  at  any 
time  during  the  continuance  of  the  security,  should  be 
brought  into  his  house,  to  secure  to  Gale  money  lent. 
Fresh  goods  were  brought  into  the  house,  and,  after 
that,  Allen  delivered formal  possession  of  all  to  6  ale. 
Under  ajS/a,  Burnell  seized  all  the  goods,  whereupon 
Gale  brought  trover,  and  the  court  held  that  he  was 
only  entitled  to  recover  the  value  of  the  goods  on  the 
premises  at  the  time  the  deed  was  executed.  This 
case,  it  will  be  seen,  is  stronger  than  Congreve  y 
Evetts,  in  that  there  was  an  actual,  and  not  merely  a 
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constructive,  delivery.  If  Congreve  v.  Evetts  lays 
down  the  true  rule,  then  the  entering  into  pos- 
session of  the  mortgage  with  the  assignor's  knowledge 
will  be  a  constructive  delivery,  bo  as  to  pass  the  pro- 
perty in  the  after-purchased  goods,  and  that  being 
done  before  the  bankruptcy,  and  without  notice  of  any 
prior  act,  the  assignees  could  not  recover  anything. 
If,  according  to  Lunn  v.  Thornton  and  Gale  v.  Bur- 
nell,  the  property  in  the  after-purchased  goods  does 
not  pass  to  the  mortgagee,  it  of  courte  remains  in  the 
mortgagor,  and  passes  to  his  assignees,  and  the  most 
the  mortgagee  rnn  claim  is  a  right  to  seize  and/hold; 
in  fact,  a  Hen,  which,  without  more  would  not,  it, 
would  seem,  confer  a  right  to  all  (Franklin  v.  Neale 
13  M.  and  W.  481.)  G.  J.  Johnson,  Hon.  Sec. 
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juries  should  be  abolished? 

No.  127. — A  testator,  having  appointed  three  trus- 
tees, provided  "  that  if  either  of  them  should  die  or 
decline,  or  become  incapable  to  act,  it  should  be 
lawful  for  the  surviving  or  continuing  trustees  or 
trustee  to  nominate,  substitute,  or  appoint  any  other 
person  or  persons  to  be  a  trustee  or  trustees  in  the 
place  of  the  trustee  or  trustees  so  dying,"  &c.  Can  a 
less  number  of  trustees  than  that  originally  appointed 
legally  act  in  carrying  out  the  trusts  of  the  will  ? 

No.  131.— A  te-tator  gave  a  fund  to  trustees  in  trust 
to  invest  the  same  and  apply  the  interest  in  the  main- 
tenance, &c,  of  "  all  and  every  his  children  living  at 
his  decease,  until  the  youngest  child  for  the  time 
being  attain  the  age  of  2}  years,  and  then  to  divide 
the  same  monies  equally  between  all  his  said  chil- 
dren/' and  to  the  issue  (if  any)  of  any  deceased  child, 
such  issue  taking  the  parent's  share.  Testator  left 
issue  A.,  B.,  and  C,  but  the  eldest,  A.,  was  born 
before  the  marriage  of  testator  with  his  wife,  and  is 
consequently  a  bastard.  Is  A.  entitled  to  a  share  as 
one  of  the  children  of  testator? 

No.  133. — Certain  personal  estate  was  given  to 
T.  H.  and  T.  L.  upon  trust  to  purchase  stock,  and  the 
income  thereof  to  pay  to  A.  and  B.  for  their  lives. 
The  words  of  the  will  are — "  And  from  and  after  the 
respective  deceases  of  the  said  A.  and  B.,  then  I  direct 
that  the  said  stocks,  funds,  and  securities  shall  be 
paid  and  distributed  by  the  said  T.  H.  and  T.  L.,  or 
the  survivor  of  them,  his  executors  or  administrators, 
in  the  manner  following,  viz. :  that  the  said  T.  H. 
and  T.  L.  shsll  pay  or  retain  to  themselves  the  sum 
of  £50  each,"  &c.  Both  T.  H.  and  T.  L.  are  dead, 
but  the  life  estate  is  not  yet  determined.  Are  the 
legacies  to  T.  H.  and  T.  L.  vested  or  not  ? 

No.  135. — A.  B.  and  C.  advance  money  on  mort- 
gage ;  the  deed  contains  a  declaration  that  the  money 
belongs  to  them  jointly,  and  that  the  receipt  of  the 
survivor  shall  be  a  sumcient  discharge ;  the  deed  is 
only  executed  by  C.  A.  and  B.  are  since  dead.  C. 
sells  under  the  deed,  and  gives  a  receipt  for  the 
purchase-money.  Has  C.  power  to  do  this,  the 
mortgage  not  having  been  executed  by  A.  and  B.? 
and  ought  not  the  representatives  of  A.  and  B.  to 


have  been  parlies  to  the  conveyance  and  joined  with 
C.  in  giving  the  receipt  ? 

Charles  R.  Oilman, 
Norwich,  18th  Sept.,  1854.  Hon.  Sec. 
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J.  B. — We  do  not  think  it  likely  that  the  Examiners 
will  ask  questions  on  the  New  Common  Law  Procedure 
Act,  or  the  New  Bankruptcy  Act,  or,  indeed,  on  any 
other  of  the  statutes  of  last  session,  at  the  Michaelmas 
Term  Examination.  To  do  so  would  be  most  unfair  and 
unjust  to  the  candidates.  This  answer  will  suffice  for, 
at  least,  a  dozen  other  inquirers;  we  think,  however, 
it  is  possible  that  questions  may -be  asked  in  Hilary 
Term,  and  we  advise  all  candidates  for  that  term  to 
prepare  accordingly. 

Subscriptions.—  The  Subscription  for  twelve 
months'  Chronicle,  is  jg\>  and  We  shall  be  obliged 
by  its  remittance  per  post-office  order,  payable  a$ 
Strand  Post-office,  to  our  publisher,  Mr.  Thomas 
Day,  of  No.  13,  Carey-street.  As  our  Subscribers 
are  so  numerous,  we  propose,  for  the  purpose  of  saving 
space  here,  to  acknowledge  the  receipt  of  subscriptions 
per  letter.  We  trust  all  our  Subscribers  will  pre-pay, 
as  our  plans  are  dependant  upon*  the  pre-payment 
system. 

OFFICE  PAPERS  TWENTY  PER  CENT. 
UNDER  ANY  OTHER  HOUSE.— Good  Satin 
Draft,  7s.  per  ream ;  good  Lined  Brief,  13s.  6d. ;  Fine 
Laid  Foolscap,  10a.  6d. ;  Super  Cream  Laid  Note, 
3s.  6d.  and  4s.  6d.;  Large  Blue  Note,  3s.  9d.;  Best 
Blotting,  five  quires  for  4s. ;  FoolscapvOfficial  Enve- 
lopes, 2s.  per  100;  good  Cream  Laid  Adhesive  Enve- 
lopes, 4s.  6d.  per  1000;  Red  Tape,  9d.  per  dozen 
pieces;  Outsides,  Foolscap,  8s.  6d.  per  ream;  Out* 
sides,  Draft,  all  perfect  sheets,  6s.  per  ream  ;  Used 
Quill  Pens,  2s.  6d.  per  100;  Ruled  Foolscap  for  bills, 
19s.  6d.  per  ream.  Solicitors'  Books  of  all  kinds,  very 
cheap.  Catalogues,  post  free.  Observe,  Partridge 
and  Cosens,  Chancery- lane.    Established  1846. 

MATRIMONIAL  INSTITUTION. 

Offices,  12,  John-street,  Adelphi,  London,  and  18, 

Nassau- street,  New  York. — Founded  1846. 

This  Institution  has  been  established  many 
years  (with  great  success)  as  a  medium  for  the  intro- 
duction of  parties  unknown  to  each  other,  who  are 
desirons  of  forming  matrimonial  alliances,  but  who, 
from  some  cause  or  other,  cannot  find  partners  in 
their  own  circle  of  acquaintance  suitable  in  position,  &c. 
The  strictest  honour  and  secrecy  is  maintained  in 
every  case.  Prospectuses,  application  forms,  rules, 
and  every  information,  sent  free  to  any  name,  initials, 
or  address,  on  receipt  of  12  postage  stamps. 

By  order  of  the  Directors,  Laurence  Cuthburt. 
12,  John-street,  Adelphi,  London. 
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LAW   FIRE    INSURANCE    SOCIETY. 
Offices,  Not  A  and  6,  Chancery-lane,  London, 
flubacrlbed  Capital,  £5,000,000. 
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rhe  Right  Hon.  the  Earl  of  Devon. 

The  Right  Hon.  Lord  Truro. 

The  Right  Hon.  the  Lord  Chief  Baron. 

The  Right  Hon.  the  Lord  Justice  Knight  Bruce. 
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lichard  Richards,  Esq.  (Master  in  Chancervt 
Th«i  capital  of  this  Society  amounts  to  £6,000,000,  which,  has  been 
subscribed  by  more  than  1,000  gentlemen  m  500,000  shares  of  £100 
each,  upon  which  £2  10a.  per  share,  amounting  to  X125VO0Q,  hare 
been  paid,  and  invested  in  Government  Securities,  forming  a  Fund 
immediately  available  for  the  liquidation  of  any  Claims  for  Loss  that 
may  be  made  upon  the  Society. 

Insurances  expiring  at  Christmas  should  be  renewed  within  fifteen 
days  thereafter,  at  the  offices  of  the  Society,  or  with  any  of  its  agents 
throughout  the  country. 

E.  Blakb  Bkal,  Secretary. 

ATRIMONIAL  mSTITUTION.    Offices,  12, 

John-street,  Adelphl,  London ;  and  18,  Nassau-street,  New 
York.— Founded  1846. 

This  Institution  has  been  established  many  years  (with  great  suc- 
cess) as  a  medium  for  the  introduction  of  parties  unknown  to  each 
other,  who  are  desirous  of  forming  matrimonial  alliance*,  but  who, 
from  some  cause  or  other,  cannot  find  partners  in  their  own  circle  of 
acquaintance  suitable  in  position,  Ac  The  strictest  honour  and 
secrecy  is  maintained  in  every  case.  Prospectuses,  applications, 
forma,  rules,  and  every  information,  sent  free  to  any  name,  initials,  or 
address,  oc  receipt  of  twelve  postage  stamps. 

By  order  of  the  Directors,  Laubbncb  Cutbbubt. 

12,  John-street,  Adelphl,  London. 
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Pabtbidob  and  Cozsus,  Chancery-lane.    Established  1846. 

T*HE  NEW  EQUITY  STATUTES  AND 

X  ORDERS  OF  COURTS,  of  the  7th  August,  16th,  23rd,  and  96th 
October,  and  10th  November,  1852.  By  William  Huukos,  Esq.,  of 
the  Middle  Temple,  Barrister-at-Law.    12ma,  5a.  64,  doth. 

London:  T.  F.  A.  DAY,  13,  Carey-street,  LtacohVsJnn. 


THE    KEY  TO   THE   EXAMINATION 
QUESTIONS.    By  Ow  Editors  of  M  The.  Law  Chbonicul" 
This  Work,  having  been  published  in  different  Divisions,  and  at 
various  periods,  and  some  of  the  Editions  being  out  of  print,  the  fol- 
lowing  statement  la  made  for  the  guidance  of  intending  purchasers:— 
Division  L  contains  those  .Questions  and  Answers  only  which 
relate  to  COMMON.  LAW.    Inconsequence  of  the  pending  al- 
terations in  practice,  a  third  edition  of  a  portion  of  the  work 
was  issued,  containing  "  The  Principles  of  the  Common  Law.'* 
Tliis  is  called  Part  1,  and  the  price  is  4a  64    So  soon  as  the 
Common  Law  Practice  is  settled,  Part  2,  A«nifi«inff  "The 
Practice  of  Common  Law,"  wiB  appear. 
Division  II  embraces  the  EQUITY  Questions  and  Answers.    The 
third  edition,  containing  •*  The  Principles  of  Equity,"  appeared 
in  1859,  price  4s.  64      The  "Practice"  part  will  appear 


Division  IIL  —  CONVEYANCING.  The  third  edition  of  this 
Division  appeared  in  November,  1851,  price  7a  64  8vo.  sewed. 

Division  IV.— BANKRUPTCY.  The  second  edition  appeared  in 
November,  1851,  price  7a  64  8vo.  sewed. 

Division  V.— CRIMINAL  LAW.  The  second  edition  appeared  in 
December,  1851,  price  7a  64  8vo,  sewed. 

The  Publisher  will  send  any  of  the  Divisions,  per  post,  free,  on 
receiving  a  remittance  for  the  published  price. 

It  may  be  mentioned,  also,  that  the  Work  contains  the  Questions 
from  the  commencement  of  the  Examinations  in  1835,  audi  hat  in 
each  case  they  are  brought  down  to  the  time  of  publication,  while  the 
Answers,  which  are  very  full,  include  references  to  the  most  recent 
Statutes  and  Cases. 

*,*  All  the  editions  now  on  sale  are  unaffected  by  any  recent  altera- 
tions in  the  law. 

London :  T.  F.  A.  DAY,  13,  Carey-street,  Lincoln's-inn. 

Just  published,  price  4a  6dL,  8vo.  sewed, 

LrTTLETON'S  TENURES:  with  Notes,  and 
'Copious  Questions  on  the  Text  and  Notes.  New  Edition. 
-The  mode  in  which  this  work  has  been  edited  is,  in  the  first  place, 
by  omitting  the  portions  quite  obsolete ;  in  the  next  place,  by  slightly 
altering  Little  «on's  Text,  where  some  partial  change  has  been  made 
in  the  law  since  Littleton's  time;  and,  in  the  third  place,  by  adding 
notes  to  very  many  of  the  sections,  noticing  the  charges  made  by 
statutes,  and  in  some  cases  stating  recent  decisions  of  importance 
and,  in  the  last  place,  by  furnishing  a  most  complete  series  of 
questions  on  the  texts  and  notes. 

London :  T.  F.  A.  DAY,  13,  Carey-street,  Lincoln's-inn. 

Just'publisned, 

AN  EXPOSITION  OF  THE  LAND  TAX: 
Its  Assessment  and  Collection ;  showing  the  Subjects  exempt 
from  the  Tax ;  mode  of  Granting  Relief  from  the  Double  Land  Tax 
assessed  on  the  Estates  of  Roman  Catholics ;  and  Rights  and  Ad- 
vantages conferred  by  the  Redemption  Acts,  with  References  to  the 
reported  Cases  in  the  Courts  of  Law  and  Equity,  bearing  on  the  sub- 
ject ;  and  an  Introductory  Sketch  of  the  History  of  the  Land  Tar. 
By  Mark  A.  Boubdin,  of  the  Inland  Revenue  Office,  Somerset 
House.— Price  Half-a-Crown,  or  sent  free  for  thirty-six  stamps. 

Also,  by  the  same  Author, 

A  GUIDE  TO  THE  REDEMPTION  OF 
THE  LAND  TAX— Containing  an  Analysis  of  the  several 
Acts  now  in  force  for  the  Redemption  of  the  Land  Tax ;  and  of  the 
powers  given  by  those  Acts  for  the  Sale  and  Mortgage  of  Lands  for 
the  purpose  of  Redemption.  To  which  are  appended  Tables  for  cal- 
culating the  Terms  of  Redemption  of  Money  and  Stock.— Price  la.  64, 
or  post  free  for  2s. 

London:  T.  F.  A.  DAY,  13,  Carey-street,  Lincoln's-inn. 
In  one  thick  volume,  containing  upwards  of  1,000  pages,  price  74 

THE  CHESS  PLAYER;  Edited  by  Kltno 
and  Hobwitz.  This  .Work  forms  a  complete  Encyclopaedia  of 
the  Game,  containing  Elementary  Lessons  for  Beginners— a  variety 
of  Games  by  the  best  Players,  with  copious  Notes— Chess  Problems 
sad  Studies  by  the  most  eminent  Masters,  with  Solutions— A  Series  ot 
Papers  on  the  History  and  Literature  of  Chess,  from  the  earliest 
period  to  the.  present  time— together  with  numerous  other  matters  of 
importance  to  Amateurs, 

London :  T.  F.  A,  DAY,  13,  Carey-street,  Lincoln's-inn, 
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PROFESSIONAL  SEWS. 


Half-holidays  on  Saturdays. — A 
has  been  made  by  the  courts  in  the  observance  of  the 
Saturday  half-holiday,  and  there  seems  reason  to 
expect  that  the  holiday  will  become  general.  Vice- 
chancellor  Stuart,  on  the  11th  ult.,  stated  that  the 
Lord  Chancellor  had  expressed  a  desire  that  all  the 
Chancery  judges  should  m  future  rise  on  Saturdays 
at  three  o'clock  punctually.  An  application  had 
been  made  to  his  lordship  to  induce  him  to  rise  at  an 
earlier  hour  on  Saturdays,  but  this  application  his 
lordship  had  declined  to  accede  to.  He  had,  how- 
ever, expressed  his  wish  that  the  courts  should  leave 
off  business  at  three,  and  this  rule  he  should  at  all 
times  adhere  to,  except  where  it  was  the  wish  of 
counsel  to  proceed  further  in  any  part-heard  case. 

County  Courts  Registry.— -This  registry  was 
established  under  the  15  &  16  Vic.  c.  54,  for  the  pro- 
tection of  trade,  and  to  afford  facilities  to  executors 
^nd  administrators  in  administering  the  estates  of 
testators  and  intestates,  in  which  office  all  judgments 
for  £10  and  upwards,  and  all  petitions  for  protection 
from  process  tiled  in  the  county  courts  throughout 
England  and  Wales,  are  recorded.  Parties  not  resi- 
dent in  London  can  ascertain,  through  the  clerk  of 
the  court,  whether  any  person  seeking  to  obtain 
credit  or  goods  of  them,  has  an  unsatisfied  judgment 
recorded  against  him,  or  has  filed  a  petition  for  pro- 
tection in  any  of  the  500  county  courts,  or  can  obtain 
the  information  from  the  Registrar,  in  London. 

Table  of  Fees  payable  for  Sedrchesy  jr. 
For  every  search  made  at  the  registry  for    £   s.  d. 
a  judgment  or  petition  for  protection  ...    0    0    6 
For  forty  searches  to  ^e  made  within  two 

months    0  10    0 

(To  be  paid  in  advance]). 
For  every  certificate  of  search  obtained, 
either  through  "  the  clerk  of  the  Court," 

or  by  letter  to  "  the  Registrar  " 0    2    0 

For  having  the  record  of  any  judgment 

removed  from  the  register    0    1    6 

(To  be  paid  to  "  the  clerk  of  the  Court "). 
Conduct  of  County  Court  Judges. — Ab  time 
flows  on,  and  the  judges  of  the  county  courts  feel 
their  footing  more  firm,  some  of  the  evils  of  the 
system  of  trusting  such  extensive  powers  in  the  hands 
of  men  chosen  without  discrimination,  and  chiefly 
composed  of  unsuccessful  advocates,  begin  to  develop 
themselves.  Several  applications  have  been  made  to 
the  court  during  the  term  arising  out  of  the  conduct 
of  county  court  judges,  among  which  that  for  a 
criminal  information  on  the  application  of  a  barrister 
of  the  name  of  Shaw  is  the  most  important  in  a  pro- 
fessional point  of  view.  The  county  court  judge  re- 
fused to  hear  him  in  any  case,  because  he  had  revised 
a  report  of  a  case,  and  which  report  had  appeared  in 
a  local  newspaper,  and  did  not  please  the  judge.  A 
rule  nisi  was  granted,  but  as  in  such  a  proceeding 
malice  must  be  made  out  very  clearly,  the  applica- 
tion may  not  be  finally  successful,  though  every  one 
must  feel  the  injustice  of  the  act.  Again,  the  Court 
of  Exchequer  has  expressed  itself  severely  on  a 
county  court  judge  who,  having  no  jurisdiction  in  a 
case,  the  amount  being  over  *50,  boldly  gave  him- 


self jurisdiction  by  striking  out  the  excess,  though 
not  asked  by  the  plaintiff  to  do  so.  There. can  be 
little  doubt  that  in  time  the  bad  Qualities  of  the 
county  court  judges  will  display  themselves,  and 
afford  considerable  employment  to  the  superior 
courts,  and  may  have  the  effect  of  putting  a  stop  to 
the  absurd  clamour  for  giving  them  increased  juris- 
diction, and  u  at  the  small  expense  to  the  suitor  of 
twenty  shillings  at  the  utmost,"  that  sum,  deducting 
therefrom  the  court  fees,  being  ample  remunera- 
tion for  taking  any,  even  the  most  complicated 
matter  into  court 

Pleading  Rules— Benefits  of  Pleading. — 
Already  are  the  evil  effects  of  the  abolition  oi 
technical  rules  respecting  pleadings  beginning  to  be 
felt,  and  in  time  the  courts  will  have  to  return  to  the 
old  system,  or  build  up,  at  the  expense  of  suitors,  a 
new  system.  In  the  present  jerm  a  plaintiff  in  his 
declaration  alleged  that  a  plaintiff  had  covenanted 
with  the  plaintiff  to  pay  him  a  sum  of  money,  which 
he  had  not  done,  though  the  time  for  payment  had 
passed,  without  stating  the  precise  time.  The  de- 
fendant pleaded  that  the  time  for  payment  had  not 
elapsed,  whereupon  the  plaintiff  applied  to  join  issue 
ana  also  demur,  which  application  was  refused,  Mr. 
Baron  Parke  saying :  "As  you,  the  plaintiff,  have 
pleaded  loosely,  the  defendant  has  also  pleaded 
loosely,  and  you  are  equally  matched"  (Thompson 
v.  Knowles,  Week.  Bep.  1854-55,p.  14). 

Result  of  Michaelmas  Term  Examination. 
— The  candidates  who  were  entitled  to  attend  the 
Examination  on  Tuesday,  the  14th  Nov.,  were  in 
number  189,  subject  to  the  consideration  of  some  of 
the  testimonials  which  were  incomplete,  partly  from 
want  of  information,  and  partly  from  negligence  and 
inattention  to  the  rules  of  court  and  the  regulations 
of  the  examiners.  Those  rules  and  regulations  are 
very  clearly  expressed,  and  have  been  long  promul- 
gated. The  candidates  appear  to  forget  that  if -they 
are  not  complied  with  the  examiners  might  properly 
decline  to  take  their  examination,  and  they  would 
have  to  renew  their  notices  and  attend  another  Term. 
According  to  theprinted  list  of  Notices  of  Admis- 
sions for  this  Term  there  were      150 

To  these  were  added  the  names  of  Candidates 
for  examination  who  had  not  given  notice  of 
admission,  namely    47 

Making  in  all       197 

But  of  these  several  had  been  examined  and 
passed  in  previous  Terms,  in  number    14 

Leaving  no  less  than 183 

Of  these  a  large  number  omitted  to  deposit  their 
credentials,  viz.       44 

Reducing,  as  already  stated,  the  number  to  ...  139 
On  the  day  of  examination  three  were  absent,and  one 
withdrew  about  the  middle  of  the  day,  feeling  that 
he  should  not  be  successful  if  he  remained.  Of  the 
number  thus  reduced  to  185, 20  were  postponed,  and 
115  passed.  The  examiners  were  Master  Methold, 
Master  Griffith,  Mr.  Holme,  Mr.  Palmer,  Mr. 
Leman,  and  Mr.  Lake.  They  were  occupied  not 
only  during  the  whole  of  the  day  of  examination,  but 
the  following  day  from  ten  till  five  o'clock. 
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MOOT     POINTS- 


No.  19.— Partner*— Agent  with  a  per  centage 
(ante,  p.  26). 

For  "the  per  centage  being  indefinite  and  in* 
variable,"  read  the  per  centage  being  indefinite  and 
variable,  &c.  J.  G.  W.  (N.  T.) 

No.  59 — Joint  or  several  Contract  by  several  Persons. 

A.,  B.,  and  C.  (entire  strangers)  are  waiting  for 
an  oinnibus,  when  a  cabman  accosts  them,  and  agrees 
to  take  them  to  their  several  destinations  at  6d. 
a-head,  the  omnibus  fare;  they  accordingly  get  in 
the  cab,  and  A.,  on  arriving  at  his  destination,  geta 
out  without  paving,  as  also  does  B.  (without  the 
knowledge  of  C.)  ;  when  C.  arives  at  his  destination 
the  cabman  demands'  the  Is.  6<L,  which  C.  refuses  to 
pay,  contending  he  is  liable  only  for  6d. 

Query :  is  C.  liable  for  the  whole. 

S.  H.  (Harborough). 

No.  60.— Bight  of  Common— Waiver  by  Lord. 

A.  purchases  the  manor  of  B. ;  at  the  sale  there 
are  certain  unenclosed  commons,  and  among  other 
tenures  that  of  customary,  the  nature  of  wnich  is 
that  the  lord  shall  allow  the  tenant  of  a  farthing  of 
land  the  right  of  depasturing  on  his  waste  or  common 
two  bullocks  and  twenty  sheep,  and  that  the  lord  can 
claim  3s.  6d.  as  rent,  and,  on  die  death  or  alienation 
of  the  tenant,  a  heriot  of  his  best  beast.  The  lord 
encloses  his  commonable  lands,  and  deprives. his 
tenant  of  his  right  of  common ;  and,  having  so  done, 
can  the  lord,  at  the  death  of  the  tenant,  claim  his 
best  beast  upon  such  farthing  of  land  ?  and  if  such 
should  be  then  arable  on  which  there  are  no  beasts, 
can  he  enter  on  other  lands  or  stable  of  the  tenant, 
and  make  a  levy,  or,  if  the  tenant  has  no  beasts,  can 
the  lord  make  any  claim  in  satisfaction  on  the  cus- 
tomary heir  ?  A.  B. 

No.  61. — Tenant  for  Life — Improvements  of  his  Lands. 
A.  is  tenant  for  life  of  certain  lands  at  C.  He  pe- 
titions the  Court  of  Chancery  (as  provided  by  the 
8th  &  9th  Vic.  c.  56)  for  leave  to  effect  certain  im- 
provements in  his  lands  by  way  of  drainage.  It  is 
provided  by  the  cited  act  that  the  expense  of  making 
such  improvements  maybe  chargea  on  the  inheri- 
tance. Can  the  expense  of  obtaining  the  consent  of 
Chancery  be  also  charged  on  the  life  estate? 

Charles  C.  Ellis  (Ruthin). 

No.  62. — Jointress— Dower. 

A  marriage  is  intended  between  A.  and  B.  Cer- 
tain lands  are  limited  by  B.  to  A.  (before  their 
marriage),  by  way  of  jointure,  in  satisfaction  of  her 
(A.V)  dower  expectant  upon  the  life  estate  of  B. 
therein.  „  The  marriage  takes  place,  and  shortly 
after  B.  dies.  A.  enters  into  the  lands,  and  takes 
possession  of  them.  C,  the  heir-at-law,  brings  an 
action  of  ejectment  against  her.  She  adduces  in  sup- 
port of  her  title  the  conveyance  of  the  said  lands  to 
her  late  husband,  and  the  deed  whereby  the  same 
were  limited  to  her.  The  conveyance  to  her  late 
husband  is  declared  invalid  on  account  of  an  erasure 
in  an  important  part  of  it.  A.  is  accordingly  ejected. 
Can  she  demand  ner  dower  at  common  law? 

Chables  C.  Ellis  (Ruthin). 


No.  63.— Tenant  for  Years— Waste. 
Is  a  tenant  for  year*  liable  for  mere  permissive 
waste  ?  (Heme  v.  Benbow,  4  Taunt.  764 ;  Jones  v. 
Hill,  7  Taunt  892;  Harnett  v.  Maitland,  16  Mees. 
and  W,  257). 

Charles  C.  Ellis  (Ruthin). 

No.  64.— Lease. 
Is  a  lease  valid  where  it  is  binding  on  the  land* 
lord  fbr  five  years,  but  determinable  by  six  months1 
notice  from  the  tenant? 

Charles  C.  Ellis  (Ruthin). 

ANSWERS  TO   MOOT   POINTS. 


No.  47.— Curtesy  (ante,  p.  99). 
On  reconsideration  I  think  Vigilans  andW.R.  W» 
are  right  in  their  view  of  the  above  case,  since  the 
necessity  of  the  wife's  being  seised  in  fact  of  the 
estate  cannot  be  denied.  T.  B.  W. 

No.  55.— Will— Baron  and  Feme  (ante,  p.  7). 

^  There  is  no  doubt  that  the  husband  could  not  pos- 
sibly dispose  of  his  wife's  estate  without  her  consent. 
But,  at  the  same  time,  if  the  estate  once  comes  into 
the  possession  of  the  wife,  he  cannot  be  prevented 
from  receiving  the  rents  and  profits,  neither  can  he 
be  prevented  from  charging  the  estate  with  his  debts 
during  their  joint  lives,  which  charges,  if  he  should 
be  the  survivor,  and  entitled  to  be  tenant  by  the 
curtesy,  would  continue  during  his  life  (Roper  fiusb. 
and  Wife,  vol.  1,  p.  187).  It  would  be  perfectly 
useless  to  apply  to  a  court  of  equity ;  in  met,  I  do 
nof  see  upon  what  grounds  or  in  what  manner  the 
case  could  be  brought  into  equity.  The  common 
law  of  England  has  given  the  husband  a  power  over 
his  wife'B  estate  for  a  certain  period^  and  that  power 
cannot  be  taken  away.  On  one  point  I  am  obliged 
to  differ  from  H.  W.,  viz.,  u  That  if  the  wife  should 
die  before  the  tenant  for  life,  her  share  would,  upon 
the  death  of  the  tenant  for  life,  go  to  the  husband  • 
for  life."  The  only  way  in  which  the  husband  could 
take  would  be  as  tenant  by  the  curtesy.  But  if 
H.  W.  will  refer  to  this  and  the  two  preceding 
numbers  of  the  Law  Chronicle,  he.  will  find  this 
point  fully  argued,  and  I  must  admit  I  think  clearly 
shown  that  in  such  a  case  the  husband  would  not 
be  entitled  to  curtesy  (see  also  Rop.  Husb.  and 
Wife,  vol.  1,  p.  8).  .  Such  being -the  case,  if  the  wife 
should  die  during  the  lifetime  of  the  tenant  for  life, 
her  husband  would  take  nothing,  but  the  estate 
would,  immediately  after  the  death  of  the  tenant  for 
life,  go  to  the  heir  at  law  of  the  wife  (Bythewood's 
Free,  by  Jarman,  vol.  9,  p.  4),  since  the  words  of 
the  will  create  a  tenancy  in  common  (Stoner  v. 
Henikey,  1  Yes.  s.,  p.  168).  T.  B.  W. 

No.  58.  —  Obtaining  Goods  under   False  Pretences 
(ante,  p.  208). 
Although  in  this  case  the  man  may  have  used  false 
pretences  for  the  purpose  of  obtaining  the  goods,  yet 

1  do  not  consider  that  the  false  pretences  used 
enabled  him  to  obtain  them,  but  rather  the  impru* 
dence  of  the  shopkeeper  in  giving  him  so  loose  an 
order.  In  this  case  it  nas  been  held  to  be  no  offence 
R.  v.  George  Smith,  Hereford  Spring  Assises,  1882, 

2  Russ.  C.  and  M.  812,  3rd  edit).         H  Wood. 
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No.  b6.—±fene/U  wider  Deed  of  Assignment 
{ante,  p.  208). 

I  do  not  think  a  person  who  has  refused  to  execute 
a  deed  of  assignment  within  the  time  given  can  «lsam 
to  be  allowed  to  execute  it  after  that  time  has  ex- 
pired. The  effect  of  a  deed  of  assignment  is  to  raise 
a  trust  for  the  benefit  of  such  of  a  debtor's  creditors 
as  execute  the  deed  within  a  given  time.  But  there 
is  no  trust  raised  for  those  who  do  not  execute  it. 
They  are  not  parties  to  the  deed,  and,  therefore,  can 
claim  no  benefit  under  it.  And,  to  use  the  words  of 
the  Vice-chancellor  (Knight  Bruce)  in  Collins  v. 
Rice  (1  Coll.  Ch.  Cases,  p.  675):  u  Suppose  upon 
the  last  day  limited  by  the  deed  for  execution  a  cre- 
ditor, finding  but  that  few  others  have  signed  or 
assented  to  the  deed,  signs  it— is  he  to  be  prejudiced 
by  *  all  other  creditors  who  subsequently  sign  or 
assent  ?"  Yet  such  would  be  the  case  if  creditors 
were  allowed  to  sign  after  the  time  had  expired ;  for 
the  dividend  he  would  otherwise  have  received  must 
necessarily  be  reduced,  and  I  think  a  creditor  who 
had  executed  within  the  time  might  fairly  contend 
that  the  arrangement  agreed  upon  by  the  deed  was 
not  carried  out.  It  was,  indeed,  insisted  by  the 
counsel  for  the  plaintiff  in  Burch  v.  Kent  (1  Vern. 
260),  that  a  person  would  be  entitled  to  a  benefit 
under  a  deed  of  assignment  although  he  did  not 
execute  it  within  the  time  given,  but  it  does  not  seem 
to  have  been  decided  by  the  court,  and,  therefore, 
cannot  be  relied  upon. 

N.B.— I  give  no  opinion  as  to  the  validity  of  the 
deed ;  for,  of  course,  if  any  non-executing  creditor 
can  upset  it  in  bankruptcy  or  otherwise,  he  would  be 
Ht  perfect  liberty  to  do  so.  T.  B.  W. 

No.  57.— Transfer  Stamp  (ante,  p.  208). 
I  agree  with  M.  that  a  mortgage  stamp  of  2s.  6d. 
would  have  been  quite  sufficient  on  each  transfer  of 
..the  mortgage  or  assignment  of  tolls.        T.  B.  W. 


NOTICES    TO    CORRESPONDENTS. 


T.  T.  E.  V. — It  is  quite  a  mistake  to  suppose  that 
there  are  any  scholarships  or  prizes  open  to  articled 
clerks.  Those  are  given  to  students  for  the  bar 
only.  No  doubt  in  time  they  will  be  extended  to 
articled  clerks,  provided  the  matter  is  continually 
agitated  and  attention  drawn  to  it.  There  are  no 
funds  applicable  to  the  foundation  of  scholarships  or 
prizes,  out  we  do  not  see  why  the  profession  should 
not  raise  the  necessary  amount  for,  at  least,  one 
scholarship  for  the  best  student,  and  two  prizes  for 
the  next  best  candidates.  This  would  be  a  beginning, 
and  doubtless  founders  of  other  scholarships  and 
prizes  would  soon  be  forthcoming.  It  is  the  beginning 
that  is  the  difficulty.  Why  do  not  the  articled  clerks 
put  their  shoulders  to  the  wheel,  and  see  if  the  pro- 
fession would  not  subscribe  for  such  laudable  pur- 
poses. A  subscription  of  a  pound  from  each  of  a 
majority  of  the  solicitors  would  amply  suffice  for  a 
beginning.     We  say  a  majority,  because  we  are 

aware  that  many  solicitors  would  refuse  to  subscribe ; 

otherwise,  if  the  whole  body  would  support  the 

scheme,  half-a-sovereign  from  each  would  suffice. 
C.  M. — The  answer  sent  was  so  clearly  wrong 

that  we  did  not  think  it  deserved  insertion.    We  are 


obliged  to  refuse  insertion  to  very  many  answers 
sent,  because  it  is  evident  that  the  writers  have  not 
given  sufficient  attention  to  the  matters. 

Lex  (Binningham). — The  articles  on  Bankruptcy 
will  be  as  full  as  could  be  desired  by  the  student,  and 
even  by  the  practitioner.  There  is  no  good  work  at 
present,  and,  therefore,  the  articles  are  likely  to  be 
of  great  assistance. 

S.  T.— We  are  obliged  for  your  good  wishes. 
Our  plans  will,  we  trust,  be  more  fully  matured 
before  long.  We  think  it  would  not  merely  be 
useless  to  give  reports,  but  a  positive  nuisance,  as. 
the  profession  is  already  overwhelmed  with  them. 
What  we  conceive  is  wanting  is  a  good  Summary  of 
the  decisions,  and  that,  we  think,  is  to  be  round  in 
our  publication.  No  practitioner  can  possibly  read 
and  understand  all  the  decisions ;  nor  is  it  necessary, 
for  the  large  proportion  of  them  are  utterly  worth- 
less. The  great  offender  in  this  line  is  the  Law. 
Times.  The  Jurist  is  a  much  better  publication,  and 
the  same  may  be  said  of  the  Weekly  Reporter. 

C.  A.  8.— Your  suggestions  are  very  good,  but  it 
is  hardly  possible  for  us  to  adopt  them  all;  those  we 
approve  of  will  be  adopted.  We  agree  with  you, 
that  reporting  is  now  carried  to  an  excess,  both  in 
quantity  and  quality.  It  is  high  time  the  profession 
spoke  out  on  this  subject,  the  remedy  being  in  its 
own  hands.  To  improve  the  Summary  is,  slid  will 
continue  to  be,  an  object  with  us.  Your  friend  can 
order  the  publication  through  a  bookseller,  or  direct 
from  our  publisher. 

Examination  Answsbs.— We  have  been  obliged 
to  postpone  the  Answers  to  the  Myi^lm^  Term 
Questions  until  our  next,  when  they  will  appear. 

C.  W. — The  advertisements  are  now  placed  on  the 
cover,  which  is  separately  paged,  and  intended  to  be 
placed  at  the  end  of  the  volume.  We  occasionally 
give  other  matter  with  the  advertisements,  but  tfcw 
will  probably  cease  before  long,  especially  if  we  can 
mature  our  improved  plans.  We  are  obl%«d.  t*y 
your  other  suggestions,  which  will  shortly  receive 
attention,  as  our  own  opinion  coincides  with  yours. 

A.  B.  C. — We  believe  there  are  several  societies 
for  particular  trades  who  make  it  their  business  to 
ascertain  who  are  not  solvent,  but  we  do  not  know 
the  name  of  any  in  particular,  nor  do  we  think  they 
obtain  the  particulars  to  which  you  refer.  They  are 
called  trade  protection  societies,  and  some  of  them 
are  not  bond  fide. 

List  of  Correspondents. — The  address  o  Mr. 
L.  Cordes,  at  p.  64,  should  be  altered  to  "  No.  12, 
Gray's-inn-square,  London." 

SUBSCRIPTIONS. 
The  subscription  for  twelve  months'  Chronicle 
is  £1,  and  we  shall  be  obliged  by  its  remittance  per 
post-office  order,  payable  at  Strand  Post-office,  to 
our  publisher,  Mr.  Thomas  Day,  of  No.  13,  Carey- 
street.  As  our  subscribers  are  so  numerous,  we  pro- 
pose, for  the  purpose  of  saving  space  here,  to  ac- 
knowledge the  receipt  of  subscriptions  per  letter.  We 
trust  all  our  subscribers  will  pre-pay,  as  our  plans 
are  dependant  upon  the  pre-payment  system. 


Printed  and  published  by  Thomas  F.  A.  Day,  at  his 
No.    13,   Carey-street,   Iincoln's-inn-flelds,  In  the  pariah  of  St. 
Clement  Dane*,  In  the  county  of  Middlesex.— Friday,  Dae.  1,  ISM. 
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NOTICK— Subscribers  are  requested  to  observe  that,  by  s  recent 
regulation,  all  papers  passing  through  the  Post-offlce  must  be  so 
folded  as  to  expose  to  view  the  newspaper  stamp ;  otherwise,  they 
wffl  be  charged  as  "  unpaid  letters." 

OONTBVT9. 

PAGE 

SoLicrroiTs  Astlum          .......  245 

Bills  of  £xciiaxgs  Bill        ......  215 

The  Bbthblx.  Habttkdox 246—246 

Limited  Liability  Paxtsxhsuifs    .....  246 

The  Ixsubaxce  Omcxs  .......  346 

PABTWEKSHXF  OM  THE  COST-BOOK  PbIHCIPLE  ...  246 

Cohyebsioe  o»  Real  ikto  Personal  Estatb       -       -    247—351 
The  Baxkeuptct  Law:  Acts  of  Bankruptcy  (continued)    251—256 
New  Common  Law  Pbaotice       -----    258—259 
Michaelmas  Teem  Examination   Answbbs:  Equity- 
Bankruptcy-— Criminal  Law  — Conveyancing— Common 

L»w 259—271 

Notices  or  New  Books         ......  272 

Summabt  op  Decisions    .......    272—277 

Debating  Societies         .......    277—280 

Moot  Points    --*..-..        xxil— xxiii 
Answbbs  to  Moot  Points      .....        xxiii— xxrr 

LAW    FIRE    INSURANCE    SOCIETY. 
Offices,  Nosl  5  and  6,  Chancery-lane,  London. 
Subscribed  Capital,  £5,000,000. 

T&U8TSES. 

The  Right  Hon.  the  Earl  of  Devon. 

The  Right  Hon.  Lord  Truro. 

The  Right  Hon.  the  Lord  Chief  Baron. 

The  Right  Hon.  the  Lord  Justice  Knight  Bruce. 

The  Right  Hon.  Sir  John  Dodson  (Dean  of  the  Arches,  At). 

William  Baker,  Esq.  date  Master  in  Chancery). 

Richard  Richards,  Esq.  (Master  in  Chancery). 
The  capital  of  this  Society  amounts  to  £5,000,000,  which  has  been 
subscribed  by  more  than  1,800  gentlemen  in  500,000  snares  of  £100 
each,  upon  which  £2  10s.  per  share,  amounting  to  £125,000,  have 
been  paid;  and  invested  in  Government  Securities,  forming  a  Fund 
immediately  available  for  the  liquidation  of  any  Claims  for  Loss  thai 
may  be  made  upon  the  Society. 

Insurances  expiring  at  Christmas  should  be  renewed  within  fifteen, 
days  thereafter,  at  the  offices  of  the  Society,  or  with  any  of  its  agents 
throughout  the  country. 
'  E.  Blaxe  Bsal,  Secretary.. 

MATRIMONIAL  INSTITUTION.    Offices,  12, 
John-street,  Adclphl,  London;  and  18,  Nassau-street,  New 
York.— Founded  1846. 

This  Institution  has  been  established  many  years  (with  great  suc- 
cess) as  a  medium  for  the  introduction  of  parties  unknown  to  each 
other,  who  are  desirous  of  forming  matrimonial  ainma—,  but  who, 
from  some  cause  or  other,  cannot  find  partners  in  their  own  circle  of 
acquaintance  suitable  in  position,  Ac  The  strictest  honour  and 
secrecy  is  maintained  in  every  case.  Prospectuses,  ap 
forms,  rules,  and  every  information,  sent  free  toady  name, 
address,  on  receipt  of  twelve  postage  stamps. 

By  order  of  the  Directors,  Laubxncb  Cuthbubt. 

12,  John-street,  Adclphl,  London. 
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TICE    PAPERS   TWENTY   PER    CENT. 


UNDER  ANT  OTHER  HOUSE.— Good  Satin  Draft,  7a  per 
— *  Lined  Brief,  13a  64;  Fine  Laid  Foolscap,  10a.  6d; 


Best 
100:  Good 


Laid  Note,  8s.  6d>  and  4a  64 ;  Large  BloeNote,  8s.  94 ; 
five  quires  for  4a ;  Foolscap  Official  Envelopes,  2s.  per 
.  _jeam  Laid  Adhesive  Envelopes,  4a  64  per  1000;  Red 

Tape,  94  per  .dosen  pieces;  Outrides,  Foolscap,  8s.  64  per  ream ; 
Outside*  Draft,  all  perfect  sheets, 6s.  per  ream;  Used  QaUl  Pens, 
fe  64  per  100;  Ruled  Foolscap,  for  bills,  19s.  64  per  ream.  Solicitors' 
Books  of  an  kinds,  very  cheap.  Catalogues,  post  free.— Observe, 
]ga^    j^tihHabod  1846. 


Pabtboob  and  Cozens,  Chancery-lane. 


JUST   PUBLISHED. 

REPORTS   OF   CASES   DECIDED    1853-54. 

Now  ready,  price  80s.  doth, 

rpHE   WEEKLY    REPORTER,    1853-54    (re- 

_X_  ccived  as  an  authority  in  the  Courts,  and  extensively  quoted  in 
the  Text  Works  upon  the  New  Laws) :  contains  Reports  of  Coses 
decided  at  Equity  and  Common  Law  dating  the  past  Legal  Year, 
November,  1853,  to  August,  1854 :  to  which  is  added  a  Digest  of  all 
Cases  decided  during  th  '  some  period,  as  reported  in  all  reports  and 
legal  publications.  Edit  d  by  H.  F.  Bbistowe  and  A.  Edgar,  Esqs. 
The  Reports  by  a  staff  of  reporters  <whose  names  are  given),  Members 
of  the  Bar. 

''The  Weekly  Journals,  which  supply  somewhat  full  reports  of  de- 
decisions  in  all  the  Courts,  are  "The  Jurist,"  long  established,  and 
the  "  Law  Times,"  which  came  later  into  the  Held,  but  has  main* 
tamed  its  ground  for  upwards  of  ten  years.  The  decisions  reported  in 
these  periodicals  arc  generally  of  recent  date,  but  the  space  is  often 
filled  up  by  unnecessary  long  details  and  not  unfrequently  by  cases 
nearly  twelve  months  old.  Within  the  last  year  or.  two  another  com- 
petitor has  come  forth,  called  the  'Weekly  Repobtbb,'  the  plan  of 
which  is,  we  think,  an  improvement  on  its  predecessors,  for  it  gives 
none  but  recent  cases  and  states  them  concisely."— Legal  Observer. 

N.  B.— A  new  volume  has  just  commenced 
Separately  from  "  Weekly  Reporter,"  price  7a  64 

A  DIGEST  OF  ALL  CASES  DECIDED  during 
the  past  Legal  Tear,  November,  1853,'  to  August,  1854,  as  re- 
ported in  all  the  reports  and  legal  publications.  Edited  by.  H.  F. 
BRISTOWE  and  A.  EDGAR.  Esqs.    To  be  continued  annually. 

'This  is  the  most  comprehensive  as  well  as  the  cneapest  Digest 
published  The  mpde  iu  which  It  is  .got  un  is  greatly  superior  to  that 
usually  adopted  end  renders  ressreuoe  to  the  subject  comparatively 
easv.M— -Law  ChronicM. 

IMPROVED  EDITION  of  the  STATUTES  of  the  SESSION.— Price 
'     10s.  64  boards. 

STATUTES,  1854  (the  Weekly  Reporter  Edition), 
Containing— 1.  A  Review  of  the  Legislation  of  the  Session— 2. 
A  Table  shewing  what  Acts  and  Sections  of  Acts  are  directly  affected 
by  the  Acts  of  the  Session— 3.  The  Acts  Themselves,  with  Notes— 4. 
The  Titles  of  the  Local  and  Personal  and  Private  Acts  arranged  upon 
a  plan  of  easy  reference— 5,    Ah  elaborate  Index.    Edited  by  JOHN 


HARRINGTON  ROGERS,  Esq.,  B*rrister-at-Law.    To  be  continued 
annually.* 

"  By  help  of  this  improved  edition  *e  are  enabled  to  take  a  com- 
plete retrospect  of  the  past  session,  ,of  ,lts  labours  and  results.  The 
edition  is  not  a  mere  collection  of  Statutes,  interesting  exclusively  to 
the  technical  Lawyer ;  it  aims  at  gfting  to  the  general  reader,  and  to 
the  administrator,  and  to  the  official^  some  notion  of  legislation  of  a  - 
more  general  character.*  Mr.  Roger*  as  one  of  the  members  of  the 
late  Commission  for  the  Consolidation  of  the  Statute  Law,  has  evi- 
dently had  his  attention  drawn  to  matters  which  the  common  lawyci 
Is  apt  to  close  his  eyes  to.  •    It  is  better  than  any  other  set  oi 

Statutes  with  which  we  are  acquainted.  •  *  We  recommend  the 
attention  of  the  Profession  to  the  .work  as  an  useful  assistance  for 
working  purposes."— Law  Review. 


LATELY  PUBLISHED 
QUESTIONS  and  AKSWERS,  8m  tfrtoe  10a.  doth. 

T7XAMINATIONS  OF  ARTICLED  CLERKS  : 

Vj  containing  the  QUESTIONS  with  ANSWERS,  and  all  the  par- 
ticulars of  the  Examination ;  also  Articles  relating  to  the  Studies,  Ac , 
of  the  Articled  Clerk,  from  Michaelmas,  1849/to  Trinity,  1853.  By 
the  Editor  of"  Leguleian." 

Each  Term  separate,  price  la,  sewed 
12mo.  price  2s.  64  doth 
A  PPACH   on  the    Acts  for    the  RELIEF   of 

f\.   TRUSTEES,  with  the  Statutes,  Orders,  Forms,  and  Cases. 
WILDT  *  SONS,  Lincoln's  Inn  Archway. 
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MOOT     POINTS. 


No.  6b.— Will— Remainder. 

A.  by  his  will,  bearing  date  the  5th  September, 
1840,  devises  lands  to  B.  for  life,  remainder  to  C. 
for  life,  remainder  to  C.'s  eldest  son,  "  John,"  and 
his  heirs  for  ever.  A.  dies  in  1844.  At  the  time  the 
will  was  made  C.  had  no  children  at  all,  but  prior  to 
A.'s  death  he  had  issue,  a  son,  whom  he  named 
u  John."  Was  the  grant  to  John  a  good  one?  And 
would  the  case  have  been  different  had  John  not 
been  born  until  after  the  testator's  death?  (Third 
Real  Prop.  Rep.  29  ;  Fearne,  by  Butler,  251, 9th  ed.) 
Charles  C.  Ellis  (Ruthin). 

No.  66.— Articled  Clerk. 

A.,  an  attorney,  has  an  articled  clerk,  B.  After 
B.  has  been  articled  three  years  A.  becomes  bank- 
rupt, and  assigns  B.  to  C.  He  then  discloses  the 
secrets  of  A.,  his  former'  master,  to  C.  Can  he  be 
'punished  for  so  doing?  Will  his  articles  be  vitiated 
thereby.  Charles  C.  Ellis  (Ruthin). 

No.  67. — Mortgagee  in  Possession — Illegitimate 
Children. 

A  testatrix  by  her  will,  dated  December,  1840, 
gave  to  her  two  illegitimate  children  all  her  money 
and  securities  for  money  due  to  her  at  her  decease  ; 
at  the  time  when  she  executed  her  will  she  had  a 
share  of  a  mortgage  on  a  dwelling-house  but  previous 
to  her  death  she  became  mortgagee  in  possession  of 
the  mortgaged  premises  and  continued  so  up  to  her 
death.  Will  her  share  be  considered  personalty  and 
devolve  on  her  two  children  (illegitimate)  or  go  to 
her  brother :  the  words  of  the  wilTbeing,  "  I  give  all 
my  personal  property  wheresoever  and  whatsoever 
I  may  have  at  my  decease  unto  my  two  reputed 
children,  &c." — the  word  u  real  "  not  being  men- 
tioned? Do  these  legatees  pay  10  per  cent,  duty  or 
one  per  cent,  on  the  personalty,  they  being  children 
of  the  predecessor  ?  Gulielmtjs  T. 

No.  68.— Contract— Statute  of  Frauds. 

A.  sold  to  B.  fourteen  sacks  of  flour ;  the  contract 
was  not  made  in  writing  ;  no  part  of  the  goods  was 
delivered,  neither  was  any  money  paid  to  bind  the 
bargain.  A.  subsequently  writes  to  B.  that  he  is 
unable  to  deliver  the  flour,  in  consequence  of  which 

B.  has  sustained  damage.  Is  the  letter  in  question 
valid  evidence  of  the  contract?        J.  W.  VmiNa. 

No.69  .—Settlement— Custody  of  Deeds. 
A.,  by  deed  of  settlement  in  1830,  conveyed  cer- 
tain freehold  hereditaments  and  premises  to  B.  and 

C,  the  trustees  therein  named,  upon  the  usual  trusts, 
with  power  of  appointment.  B.  died  in  1835,  leaving 
C,  and  E.  the  wife  of  him,  the  said  B.,  his  executor 
and  executrix,  who  acted  accordingly.  A.  the  wife 
of  the  then  intended  marriage  (which  was  duly 
solemnized)  has  since  died  (leaving  issue),  her  hus- 
band surviving.  C.  also  died  in  1852  (insolvent). 
Under  these  circumstances  who  would  be  entitled  to 
the  custody  of  the  settlement  aud  deeds  connected 
therewith?  The  mooter  is  of  opinion  that  E.  would  be 
entitled  as  executrix  to  her  husband. 

E.  K.  J.  (Handsworth). 


No,  70*— Mortgage. 

A.  B.  advanced  C.  D.  a  sum  of  money  on  mort- 
gage (by  demise)  of  freehold  estate  and  the  deposit 
of  a  policy  of  assurance  on  his  life.  He  subse- 
quently, also  lent  him  various  sums  on  his  (C.  D.'s) 
promissory  notes  of  hand.  The  interest  on  the  mort- 
gage has  been  allowed  to  fall  into  arrear,  and  the 
trustees  ofC.  D.  have  given  A.  B.  notice  of  their  in- 
tention to  pay  him  up  principal  and  interest  due  on 
the  mortgage,  but  they  make  no  allusion  to  the  sums 
secured  by  the  promissory  notes,  of  the  existence  of 
which  they  have  been  made  fully  aware.  Has  A.  B. 
any  lien  upon  the  mortgage  deeds  for  the  amounts 
due  on  the  notes,  as  if  left  to  his  remedy  at  law  they 
would  be  barred  by  the  Statute  of  Limitations  ?  The 
mooter  conceives  he  has  not,  but  that,  on  being 
tendered  his  principal,  interest,  and  costs,  he  would 
have  no  right  to  longer  detain  the  deeds. 

Themis. 

No.  71. — Apprentice — Right  to  Practice. 
In  1845  A. B.  apprenticed  his  son  C.  D.  to  E.  F., 
a  surgeon,  and  engaged  in  the  articles  that  his  son 
should  not  at  their  expiration,  practice  within  ten 
miles  of  G.  the  town  in  which  E.  F.  then  practised. 
At  the  end  of  the  term,  C.  D.  went  into  partnership 
with  E.  F.  his  late  master,  and  they  earned  on  bus- 
iness together  for  some  time.  Subsequently  they 
separated,  and  C.  D.  commenced  business  for  him- 
self in  G.  Can  an  action  be  maintained  against  A. 
B.  the  father,  for  this  breach  by  his  son  of  the  cove- 
nant contained  in  the  articles,  or  does  the  taut  of 
there  having  been  a  partnership,  take  away  E.  Ps 
right  to  sue?  Themis. 

No.  72. — Administration. 

A.  B.  administered  to  her  intestate  husband  who 
died  in  1850,  and  has  exhausted  all  the  deceased's 
personal  assets.  The  intestate  had  a  freehold  house, 
which  was  mortgaged  in  his  life-time  to  about  two- 
thirds  of  its  value.  He  left  an  only  son,  who  upon 
attaining  his  majority  will  be  entitled  to  the  freehold. 
If  the  administratrix  is  sued  by  any  of  the  Intestate's 
simple  contract  creditors,  still  unpaid,  will  the  plea 
ot  "plene  administravit "  be  a  complete  bar  to  any 
action?  Themis. 

No.  78. — Solicitor  for  two  parties — Legacy  charged  on 
land  conveyed. 
An  attorney  v  some  years  since,  acted  on  behalf  of 
both  vendor  and  purchaser  in  a  sale  and  purchase  of 
land  which  is  charged  with  a  legacy,  of  £100.  The 
attorney  is  aware  of  the  fact,  vet  the  conveyance  pur- 
ports to  convey  the  land  u  free  from  mcumbrances" 
and  there  is  a  covenant  for  production  of  a  (supposed) 
deed  releasing  the  property  from  the  legacy,  which 
is  now  (1854)  unpaid.  The  purchaser  was  unaware 
that  the  property  was  so  charged.  What  remedy 
has  he  against  the  attorney,  and  has  the  latter  ren- 
dered himself  liable  to  be  struck  off  the  Rolls  for 
mal-practices,  or  to  any  criminal  procedure,  he  having 
acted  collusively  with  the  vendor  to  deceive  the  pur- 
chaser, knowing  that  the  legacy  was  a  charge  upon 
the  property,  and  that  there  was  no  such  decu  in  ex- 
istence as  the  one  covenanted  to  be  produced.  The 
covenant  is  worthless  as  the  covenantor  is  in  Aus- 
stralia,  and  never  likely  to  return.  J.  R.  A. 
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No.  74. — Misapplication  of  Money  by  Solicitor. 

A  country  solicitor  receives  .from  the  Court  of 
Chancery  through  his  London  agent,  a  sum  of  money 
on  the  usual  power  of  attorney  from  his  client,  but 
instead  of  paying  the  money- over  to  his  client,  the 
solicitor  applies  it  to  his  own  use.  What  is  the 
client's  remedy?  And  is  the  solicitor  liable  to  any 
and  what  criminal  procedure,  or  to  be  struck  off  the 
Rolls?  Give  the  authorities  upon  which  a  reply  is 
founded. 

J.  R.  A. 

No.  7b.— Right  to  Shoot  Qame> 

A.  leases  his  farm  to  B.,  situate  at  C,  reserving 
to  himsfelf  the  right  to  kill  all  the  game  on  the 
estate.  A.  allows  the  game  to  increase  to  such  an 
extent  as  to  cause  B.  damage  to  the  amount  of  several 
hundred  pounds  in  the  year.  1st  Has  B.  any 
remedy?  and  2ndly:  Would  B.  be  justified  in  per- 
mitting any  licensed  person  to  kill  game  on  the 
estate?  A.  H.  Morton  (Louth). 


ANSWERS  TO  MOOT   POINTS. 


No.  59. — Joint  or  several  Contracts  by  several  Persons 
(ante,  p.  xix). 

In  my  opinion,  as  the  cabman  agreed  to  take  them 
at  so  much  a-head,  there  was  no  joint  contract,  and 
C.  would  not  be  liable  for  the  whole.  I  cannot  find 
a  case  bearing  directly  on  this  point ;  for  as  Addison 
says  in  the  "  Law  on  Contracts,"  p.  1043,  "There is 
no  rule  of  law  which  can  be  laid  down  to  regulate  the 
joint  or  several  liability  upon  implied  contracts,  as 
the  right  of  action  entirely  depends  on  the  varying 
facts  of  each  particular  case.  H.  Wood. 

No.  59. — Joint  or  several  Contracts  by  several  Persons 
(ante,  p.  xiz). 

If  there  has  been  no  collusion  among  A.,  B.,  and 
C.  to  defraud  the  cabman  of  his  fare,  I  cannot  see 
how  C.can  be  liable  to  pay  more  than  his  own  fare 
—viz.,  the  single  fine  of  6d.  for  himself.  The  cab- 
man ought  to  nave  been  more  on  the  qui  vive  to  haVe 
prevented  A.  and  B.  fromgoing  away  sans  paying 
their  several  'bus  fives.  The  cabman  can  have  no 
remedy  against  C.  Guuelmus  T. 

No.  59. — Joint  or  several  Contracts  by  several  Persons 
(ante,  p.  xiz.) 

I  am  of  opinion  that,  as  the  cabman  agreed  to  take 
u  them,"  it  was  &  joint  contract,  and  therefore  A.,  B., 
and  C.  are  jointly  liable.  And  as  A.  and  B.  got  out 
of  the  cab  without  paying  their  proportions  of  the 
Is.  6d.,  p.  was  liable  to  pay  the  whole.  The  cab- 
man's mentioning  u  6d.  a-bead  "  only  showed  the 
amount  of  the  liability  of  A.,  B.,  and  C.  as  among 
themselves,  and  was  an  inducement  that  they  could 
travel  together  as  cheaply  in  a  cab  as  separately  in 
an  omnibus.  S.  W.  (Yeovil). 

No.  61. — Tenant  for  Life — Improvements  of  his  Lands 
(ante,  p.  xix.). 

By  sec.  4, 5,  and  &  of  the  8  &  9  Vic.  c.  56,  it  is  pro- 
vided that  if  in  the  opinion  of  the  court  such  improve- 


ments (draining  &c.),  will  be  beneficial  to  all  persons 
interested,  the  money  expended  in  making  such  im- 
provements, or  in  obtaining  the  authority  of  (he  court, 
will  be  charged  on  the  inheritance  of  the  lands.  By 
stats.  9  &  10  Vic.  c.  101,  explained  and  amended  by 
stats.  10  &  11  Tic.  c.  11,  &  11  &  12  Vic.  c.  119,  tenants 
for  life  may  obtain  advances  from  government  for 
works  of  drainage,  which  may  be  completed  within 
five  years,  and  such  advances  to  be  repaid  by  a. 
rent-charge  on  the  land  after  the  rate  of  six-and-a-half 
per  cent,  advanced.  As  the  consent  of  Chancery  is 
necessary,  the  expence  of  such  consent  would  be 
charged  on  the  inheritance  Guuelmus  T. 

No.  61. — Tenant  for  Life — Improvement  \>f  Lands 
(ante,  p.  xix). 

The  6th  sec.  of  the  8  &  9  Vic.  c.  56,  will  be  of 
itself  a  sufficient  answer  to  Mr.  Ellis.  By  this  it  is 
enacted  that  the  master  is  to  inquire  and  state  the 
expenses  incurred  in  the  application  to  the  court,  and 
the  sums  of  money  laid  out  in  the  improvement  of 
the  lands,  and  to  endorse  same  upon  the  certificate, 
upon  which  indorsement  having  been  made,  the  in- 
heritance of  the  lands  are  thereupon  to  become 
charged.  A.  H.  Morton  (Louth). 

No.  61. — Tenant  for  Life — Improvement  of  his  Lands 
,(<*nte,  p.  xix). 

On  reference  to  the  5th  section  of  the  8  &  9  Vic. 
c.  56, 1  find  it  is  expressly  provided  "that  any  person 
advancing  money  for  the  purpose  of  making  such 
improvements,  or  in  paying  the  expense  of  obtaining 
the  authority  of  the  said  court,  shall  become  and  be 
entitled  to  a  charge  upon  the  land  for  the  repayment 
of  the  money  advanced,  with  interest." 

S.  W.  (Yeovil). 

No.  62. — Jointress— Dower,  (ante,  p.  xix). 

It  does  not  clearly  appear  whether  this  question 
is.  confined  to  the  lands  from  which  A.  was  ejected 
or  to  other  lands  of  B.  Of  course,  if  B.'s  title  to 
the  former  lands  was  invalid,  A.  could  not  be  en- 
titled to  dower  out  of  them.  But,  on  the  other  hand, 
if  the  question  has  reference  -to  other  lands  of  B.,  A. 
would,  under  the  circumstances  mentioned,  be  en- 
titled to  dower  pro  tanto  at  the  common  law  (Black- 
stone's  Com,  toI  1,  p.  1,  268).         J.  W.  Viking- 

No.  62. — Jointress — Dower  (ante,  p.  xix). 

Yes,  A.  can  demand  her  dower  at  common  law 
out  of  as  much  of  the  residue  of  her  husband's  tene- 
ments or  hereditaments  whereof  she  was  before  dow- 
able,  as  fhe  same  lands  and  tenements  so  evicted  and 
expulsed  shall  amount  or  extend  unto  (vide  27th 
Hen.  8,  cap.  10,  s.  7).  S.  W.  (Yeovil). 

No  62. — Jointress— Dower  (ante,  p.  xix). 

It  appears  from  1st  Steph.  Com.  1st  edit,  p.  256, 
that  according  to  the  provisions  of  27  Henry  8,  c.  10, 
where  a  jointure  proves  bad,  and  jointress  is  evicted, 
she  may  resort  to  her  dower,  as  in  the  present  case, 
with  A.  (vide  also  1  Cruise's  Digest,  224 ;  and  Beard 
v.  Nuthal,  1  Eq.  Abr.  Cases,  221 ;  1  Vera.  428). 
A.  H.  Morton  (Louth). 
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No.  62. — Jointress — Dower  (ante,  p.  xix). 

A.  would  certainly  be  entitled  to  dower  out  of  any 
other  property  B.  might  have  possessed  at  the  time 
of  his  death,  as  if  the  jointure  nad  never  been  made 
(1  Stephen's  Com.  p.  256).  II.  Wood. 

No.  63.— Tenant  for  Years— Waste  (ante,j>.  xix;. 

The  law  of  waste  is  rather  obscure  and  in  some 
degree  unsettled,  but  from  the  dicta  below  it  may  be 
collected  that  an  action  on  the  case  will  not  lie 
against  a  tenant  for  years  for  permissive  waste  (Step. 
Com.  vol.  3,  2nd  ed.  p.  479  ;  Heme  v.  Bcnbow,  Jones 
v.  Hill,  Harnett  v.  MaiUand,  as  cited  Mr.  Ellis ; 
and  Gibson  v.  Wells,  1  N.  R.  290,  Martin  v.  Gilham, 
7  A.  and  E.  540).  Gulielmus  T. 

j^0.  eg. — Tenant  for  Years— Waste  (ante,  p.  xix). 

A  tenant  for  years  is  undoubtedly  liable  for  per- 
missive waste  (vide  Coke  upon  Littleton,  53  a)  where 
he  says :  u  For  even  though  there  be  no  timber  grow- 
ing upon  the  ground  in  his  possession,  yet  the  tenant 
otnis  peril  must  keep  the  houses  from  wasting." 

J.W.Vining. 

No.  63. — Tenant  for  Years— Permissive  Waste 
(antei  p.  xix). 

In  the  case  of  Heme  v.Bonbow  (4  Taunt.  764)  the 
dictum  of  Lord  Mansfield,  that  an  action  for  permis- 
sive waste  would  not  lie,  was  merely  incidental,  and 
was  not  the  point  in  question.  In  Jones  v.  Hill  (7 
Taunt.  892)  the  court  declined  giving  any  opinion, 
only  deciding  that  there  should  be  some  allowance 
for  the  natural  wear  and  tear.     Martin  v.  Gilham 

2Nev.  and  Perry,  568)  was  decided  upon  defect  in 
e  declaration,  which  alleged  that  the  defendant  had 
used  the  premises  in  an  untenantable  manner.    This 
was  hold  to  be  voluntary  waste,  and  could  not  be 
supported  bv  evidence  of  permissive  waste  only. 
Gibson  v.  Wells  (1 N.  R.  290)  was  the  case  of  a  mere 
tenancy  at  will,  and,  therefore,  has  no  influence  on 
the  present  point.    The  most  recent  case  which  has 
come  before  the  court  (Harnet  v.  Maitland,  16  Mee. 
and  W.  257)  was  determined  on  a  default  in  the 
declaration,  but  the  case  was  fully  argued,  and  Baron 
Parke,  the  other  barons  concurring,  seem  to  have 
held  their  opinions  in  the  affirmative.     The  Statute 
of  Gloucester  enacted  that  a  tenant  for  years  was 
liable  for  waste ;  and  Lord  Coke,  in  his  explication 
of  this  statute,  holds  that  he  is  liable  for  permissive, 
as  well  as  voluntary  waste,  for  he  states  (Coke's  Lith 
53  a)  "  that  waste  may  be  done  in  houses  by  suffer- 
ing the  same  to  be  uncovered,  whereby  the  spars,  &c, 
become  rotten,"  and  that  u  if  a  tenant  build  a  new 
house  it  is  waste,  and  if  he  Buffer  it  to  be  wasted  it  is 
new  waste."    And  further,  if  a  tenant  suffer  a  quick- 
set hedge  to  be  destroyed  it  is  waste,  and  if  he  suffer 
the  houses  to  be  wasted,  and  then  fell  down  timber 
to  repair  the  same,  it  is  double  waste.    All  these 
seem  to  be  instances  of  permissive  waste  (and  see 
also  22  Viner's  Abr.  440).    So  also  in  the  case  of 
Corbctt  v.   Stonehouse  (2  Ro.  Abr.  816)  it  was 
decided  that  an  action  of  waste  lies  for  permitting  the 
chamber  to  be  in  decay  for  default  or  daubing  and 
plastering.  AndPomfret  v.  Rycroft  (2  Wms.  Saund) 


gives  a  precedent  of  a  declaration  for  permissive 
waste  against  a  tenant  for  years.  And,  therefore, I 
am  of  opinion,  on  the  strength  of  these  authorities, 
that  an  action  will  lie  against  a  tenant  for  years  for 
permissive  waste.  A.  II.  Morton  (Louth). 

No.  64. — Lease  (ante,  p.  xix). 

There  is  no  doubt  of  the  validity  of  this  lease,  for 
according  to  Lord  Coke  (Litt.  46  a)  :  "  A  lease  for 
years  must  have  a  certain  beginning  and  a  certain 
end,  yet  the  continuance  thereof  may  be  uncertain, 
for  the  same  may  cease  and  revive  again  in  certain 
cases."  Many  cases  might  be  cited  wherein  this 
optional  power  of  determining  a  lease  has  come 
before  the  court ;  for  instance,  in  the  recent  case  of 
Gray  v.  Friar  (18  Jur.  1036). 

A.  H.  Morton  (Louth). 


NOTICES    TO    CORRESPONDENTS. 


W.  J. — We  cannot  at  this  moment  refer  to  the 
case,  but  we  think  the  statement  is  correct.  We 
will  see  to  it  by  next  number. 

Studens. — The  answers  she  old  be  given  on  the 
printed  form.    The   measure  referred  to  was  not 

passed  

Mutual  Correspondence. 

The  only  addition  we  have  to  announce  to  the 
Lists  of  Mutual  Correspondents  before  announced 
is  the  following— viz.,  Mr.  S.  H.  Watts,  of  YcvmU ; 
Mr.  J.  W.  Viiung,  Yeovil. 

SUBSCRIPTIONS. 

The  subscription  for  twelve  months1  Chronicle 
is  £1,  and  we  shall  be  obliged  by  its  remittance  per 
post-office  order,  payable  at  Strand  Post-office,  to 
our  publisher,  Mr.  Thomas  Day,  of  No.  13,  Carey- 
street.  As  our  subscribers  are  so  numerous,  we  pro- 
pose, for  the  purpose  of  saving  space  here,  to  ac- 
knowledge the  receipt  of  subscriptions  per  letter.  We 
trust  all  our  subscribers  will  pre-pay,  as  our  plans 
are  dependant  upon  the  pre-payment  system. 


THE    KEY  TO    THE   EXAMINATION 
QUESTIONS.    By  the  Editors  of  "Thr  Law  Chuoxiclk." 
'ilils  Work,  having  been  published  In  different  Divisions,  and  at 
various  periods,  and  some  of  the  Editions  being  out  of  print,  the  fol- 
lowing statement  is  made  for  the  guidance  of  intending  purchasers  :— 
Division  I.  contains  those  Questions  and  Answers  only  which 
relate  to  COMMON  LAW.    In  consequence  of  the  pending  al- 
teration" in  practice,  a  third  edition  of  a  portion  of  the  work 
wns  ifrMied,  containing  "The  Principles  of  the  Common  Law." 
'lids  in  allied  Part  1,  and  the  price  is  4s.  6d.    So  soon  as  the 
Common  Law  Practice  is  settled,  Part  2,  containing   **Tho 
'  Practice  of  Common  Law,"  will  appear. 
Division  II.  embraces  the  EQUITY  Questions  and  Answers.    The 
third  edition,  contain  tag  "The  Principles  of  Equity,"  appeared 
in   1H.'i2,  price    4s.  Gd.      The   "Practice"  part   will  appear 
before  long*. 
Division    III.  —  CONVEYANCING.     The  third  edition  of  this 
Division  appeared  in  November,  1851,  price  7s.  €d.  8va  sewed. 
Division  IV.— BANKRUPTCY.    The  second  edition  anneared  in 

November,  1851,  price  7&  6d.  8vo.  sewed. 
Division  V.— CRIMINAL  LAW.    The  second  edition  appeared  In 
December,  1851,  price  7s.  Gd.  8vo,  sewed. 

London:  T.  F.  A.  DAY,  13,  Carey -street,  LincolnVinn. 
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REPORTS   OF  CASES  DECIDED    1858-54. 

Now  ready,  price  80s.  cloth, 

rpHE   WEEKLY    REPORTER,    1853-54    (re- 

I_  osived  as  an.  authority  in  the  Courts,  and  extensively  quoted  In 
the  Text  Works  upon  the  New  Laws) :  contains  Reports  of  Cases 
decided  at  Equity  and  Common  Law  during  the  past  Legal  Year, 
November,  1858,  to  August,  1854 :  to  which  is  added  a  Digest  or  all 
Cases  decided  during  the  same  period,  as  reported  In  all  reports  and 
legal  publications.  Edited  by  H.  F.  Bustown  and  A.  Edoar,  Esq* 
The  Reports  by  a  staff  of  reporters  (whose  names  are  given),  Members 
of  the*  Bar. 

"The  Weekly  Journals,  which  supply  somewhat  full  reports  of  de- 
decisions  In  all  the  Courts,  are  "The  Jurist,"  long  established,  and 
the  u  Law  Tunes,1'  which  came  later  into  the  field,  but  has  main- 
tained its  ground  for  upwards  of  ten  years.  The  decisions  reported  In 
these  periodicals  are  generally  of  recent  date,  but  the  space  Is  often 
filled  up  by  unnecessary  long  details,  and  not  unfrequently  by  cases 
nearly  twelve  months  old.  Within  the  last  year  or  two  another  com- 
petitor has  come  forth,  called  the  *  Wexkly  Reporter,'  the  plan  of 
which  is,  we  think,  an  improvement  on  its  predecessors,  for  it  gives 
none  but  recent  cases  and  states  them  concisely."— Legal  Observer. 

N.  B.— A  new  volume  has  just  commenced. 

Separately  from  "Weekly  Reporter,"  price  7a  6d. 

A  DIGEST  OF  ALL  CASES  DECIDED  during 
the  past  Legal  Tear,  November,  1853,  to  August,  1854,  as  re- 
ported In  all  the  reports  and  legal  publications.  Edited  by  H.  F. 
BRISTOWE  and  A.  EDGAR.  Esqs.    To  be  continued  annually. 

IMPROVED  EDITION  of  the  STATUTES  of  the  SESSION.— Price 
10a  6d.  boards. 

QTATUTES,  1854  (the  Weekly  Reporter  Edition), 

O  Containing— 1.  A  Review  of  the  Legislation  of  the  Session— 9. 
A  Table  shewing  what  Aots  and  Sections  of  Acts  are  directly  affected 
by  the  Acts  of  the  Session— 3.  The  Acts  Themselves,  with  Notes— 4. 
The  Titles  of  the  Local  and  Personal  and  Private  Acts  arranged  upon 
apian  of  easy  reference— 5,    An  elaborate  Index.    Edited  by  JOHN 


u  By  help  of  this  improved  edition  we  are  enabled  to  take  a  com- 
plete retrospect  of  the  past  session,  of  its  labours  and  results.  The 
edition  is  not  a  mere  collection  or  Statutes  interesting  exclusively  to 
the  technical  Lawyer;  it  aims  at  giving  to  the  general  reader,  and  to 
the  administrator,  and  to  the  official,  some  notion  of  legislation  of  a 
more  general  character.  Mr.  Rogers,  as  one  of  the  members  of  the 
late  Commission  for  the  Consolidation  of  the  Statute  Law,  has  evi- 
dently had  his  attention  drawn  to  matters  which  the  common  lawyer 
Is  apt  to  close  his  eves  to.  *  *  It  Is  better  than  any  other  set  of 
Statutes  with  which  we  are  acquainted.  *  *  We  recommend  the 
attention  of  the  Profession  to  the  work  as  an  useful  assistance  for 
working  purposes."— Law  Review. 
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THE    KEY 
_     QUESTIONS. 


TO   THE   EXAMINATION 

By  the  Editors  of  "T*s  Law  Chronicle." 


This  Work,  having  been  published  in  different  Divisions,  and  at 
various  periods,  and  some  of  the  Editions  being  out  of  print,  the  fol- 
lowing statement  is  made  for  the  guidance  of  intending  pmrhsssrs :— 
Division  L  contains  those  Questions  and  Answers  only  "which 
relate  to  COMMON  LAW.    In  consequence  of  the  pending  al- 
terations in  practice,  a  third  edition  of  a  portion  of  the  work 
was  issued,  containing  "  The  Principles  of  the  Common  Law." 
This  is  called  Part  1,  and  the  price  Is  4a.  6d.    So  soon  as  the 
Common  Law  Practice  Is  settled,  Part  ft,  flontahrtng  "The 
Practice  of  Common  Lew,"  win  appear. 
Division  II.  embraces  the  EQUTTT  Questions  and  Answers,   11m 
third  edition,  containing  "  The  Principles  of  Equity/'  appeared 
In  1862,  price  4s.  6d.     The  "Practice"  part  will  appear 
before  long. 
Division  IIL  —  CONVEYANCING.     Hie  third  edition  of  (bis 
Division  appeared  In  November,  1861,  price  7a  fd>  iva  sewed. 
Division  IV.— BANKRUPTCY.    The  second  edition  appeared  to 

November,  1661,  price  7a  6d.  8vo.  sewed, 
Division  V.— CRIMINAL  LAW.   The  second  edition  appeared  tn 

December,  1861,  price  7a  6d.  8vo,  sewed. 
The  Publisher  will  send  any  of  the  Divisions,  per  post,  free,  on 
receiving  a  remittance  for  the  published  price. 

It  may  be  mentioned,  also,  that  the  Work  contains  the  Questions 
from  the  commencement  of  the  Examinations  In  1886,  andl  hat  In 
each  case  they  are  brought  down  to  the  time  of  publication,  while  the 
Answers,  which  are  very  full,  include  references  to  the  most  recent 
Statutes  and  Cases. 

V  AH  the  editions  now  on  sale  are  unaffected  by  any  recent  altera- 
tions in  the  law. 

London :  T.  F.  A.  DAY,  18,  Carey-street,  Ltoooln's-lan, 
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EVIDENCE   IN  EQUITY. 


The  great  cause  of  procrastination,  and,  we  may  add, 
of  expense,  in  equity  practice  since  the  late  altera- 
tions has  arisen  from  the  mode  of  taking  evidence. 
It  has  been  long  seen  that  the  present  staff  of  ex- 
aminers could  not  get  through  the  labours  of  ex- 
aming  witnesses  within  any  reasonable  period,  and  it 
was,  therefore,  evident  that  if  the  Court  of  Chancery 
was  really  desirous  to  acquire  a  new  character  for 
despatch,  something  must  be  done  to  get  rid  of  the 
delays  consequent  on  the  present  practice  of  examin- 
ing witnesses.    This  has  been  attempted  by  some 
orders  just  issued  by  the  Lord  Chancellor,  the  effect 
of  which  appears  to  be  to  allow  each  party  to  verify 
his  case  by  affidavit  evidence,  leaving  oral  testimony 
merely  for  cross-examination.    In  our  next  we  shall 
give  these  orders,  with  a  statement  of  their  effect,  for 
without  some  explanation,  they  would  be  wholly  un- 
intelligible to  the  majority  of  our  readers,  and  we 
are  not  indeed  sure  that  we  have  yet  rightly  appre- 
hended their  real  character.    We  should  state  that 
they  affect  the  decision  of  Jenkyn  v.  Vaughan,  stated 
in  this  number's  Summary  under  the  head  of  Equity 
Practice,  inasmuch  as  the  32nd  order  of  the  orders 
of  the  7th  August,  1852,  is  discharged  by  the  2nd 
order  of  the  new  orders,  and  as  by  the  5th  of  the 
same  new  orders  the  period  of  eight  weeks' is  substi- 
tuted for  that  of  nine  in  the  32nd  order  of  the  orders 
of  the  7th  August,  1852.    These  new  orders  are  not 
of  any  great  extent,  but  they  are  difficult  to  under- 
stand without  explanation  of  the  former  state  of 
practice.  

ORDERS   IN   LUNACY. 


Thb  following  new  orders,  12th  January,  1855,  have 
been  issued  by  the  Lord  Chancellor : — 

I.  Information  to  be  furnished  by  Master  in  Lunacy 
to  (he  Visitors. — That  the  Masters  in  Lunacy  do  from 
time  to  time  furnish  the  visitors  of  lunatics  with 
abstracts  of  their  reports  as  to  the  fortune,  income, 
and  maintenance  of  each  lunatic,  and  of  the  orders 
confirming  such  reports,  and  inform  the  said  visitors 
of  any  increase  which  may  have  accrued  in  the 
fortune  o£  and  of  any  change  which  may  have  been 
made  in  the  allowance  or  scheme  for  the  maintenance 
of,  any  lunatic,  so  that  at  all  times  the  said  visitors 
may  be  fully  acquainted  with  the  amount  of  the 
fortune  and  income  of  every  lunatic,  and  with  the 
scheme  approved  and  the  allowance  made  for  his 
maintenance. 

II.— Inquiries  to  be  made  by  Medical  Visitors.— 
That  the  medical  visitors  of  lunatics  do,  on  each 
occasion  of  visiting  any  lunatic,  inquire  and  examine 


whether  such  lunatic  is  maintained  in  a  suitable  and 
proper  manner,  having  regard  to  the  then  existing 
amount  of  the  allowance  ordered  to  be  paid,  and  the 
then  existing  scheme  approved  of,  for  the  mainten- 
ance of  such  lunatic;  and  also  whether,  having 
regard  to  the  then  fortune  and  income  of  such 
lunatic,  it  appears  expedient  that  any  and  what 
addition  should  be  made  to  his  comforts,  or  any  and 
what  alterations  should  be  made  in  the  scheme  for 
or  manner  of  his  maintenance. 

TH. — Special  Report  by  Medical  Visitors  as  to  in- 
sufficient maintenance,  £c.— That  if  the  said  visitors 
shall  on  such  inquiry  and  examination  consider  that 
the  lunatic  is  not  maintained  in  such  suitable  and 
proper  manner  as  is  aforesaid;  or  that  the  allowance 
provided  for  his  maintenance  is  not  duly  applied';  or 
that  any  provision  in  the  scheme  for  his  mainten- 
ance, eiiher  for  his' personal  comfort  or  enjoyment 
or  otherwise,  is  not  duly  observed ;  or  that  any 
addition  to  the  comforts,  or  any  alteration  in  the 
manner  of  the  maintenance,  of  the  lunatic  should  be 
made,  which  his  then  fortune  or  income  is  capable 
of  providing,  they  shall  forthwith  make  a  special 
report,  stating  such  their  opinion4  and  the  grounds 
thereof,  to  the  board  of  visitors. 

IV. — Consideration  of  Report  by  Board  of  Visitors. 
— That  the  board  of  visitors  shall  proceed  to  con- 
sider such  report  of  the  medical  visitors  at  their 
next  meeting,  and  shall,  if  they  think  fit,  refer  the 
same  to  the  masters  in  lunacy,  or  take  such  other 
steps  thereon  as  may  appear  to  them  to  be  expedient. 
V. — Investigation  by  Masters  in  Lunacy. — That  the 
masters  in  lunacy  shall,  on  any  such  report  as  afore- 
said being  referred  to  them  by  the  board  of  visitors, 
proceed  to  investigate  the  matters  thereby  reported 
upon,  and  may,  if  they  deem  it  expedient,  summon 
the  committee  of  the  person  or  estate  to  attend 
before  them  to  rive  explanations  thereon;  and  the 
said  masters  shall  then  make  such  report,  if  any,  on 
the  said  matters  to  the  Lord  Chancellor,  as  the  said 
masters  may  deem  proper. 

Yl.— Annual  Report  of  Medical  Visitors— As  to 
maintenance. — That  the  medical  visitors  do,  in  the 
annual  report  made  by  them  to  the  Lord  Chancellor 
in  the  case  of  each  lunatic,  pursuant  to  the  Lunacy 
Regulation  Act,  state  the  result  of  the  examination 
and  enquiry  as  to  the  maintenance  of  each  lunatic  to 
be  made  by  them  pursuant  to  the  foregoing  order ; 
and  do  also,  in  any  case  in  which  they  shall  have 
made  any  special  report  to  the  board  of  visitors 
pursuant  to  the  above  order,  state,  so  far  as  they 
may  be  able,  what  steps  have  been  taken  in  conse- 
quence of  such  special  report. 


Hawkins  v.  Gathebcole.— As  we  have  called 
attention  at  p.  212,  et  seq.  to  this  case,  we  take  the 
earliest  opportunity  of  stating  that  the  Lord  Justices 
have  just  decided,  contrary  to  the  opinion  of  the 
present  Lord  Chancellor  when  V.  C,  that  a  judgment 
registered  under  the  1  &  2  Vic.  c.  110,  does  not 
create  a  charge  upon  an  ecclesiastical  benefice. 
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MOOT     POINTS. 


No.  76. — Tenants  in  Common—Rent— Notice  to  Quit. 

A.  devised  by  hifl  will  to  B.,  C.,  and  D.  a  certain 
farm  as  tenants  t»  common.  B.  after  the  death  of  A. 
became  Tenant  of  the  farm,  and  paid  C.  and  D.  their 
share  of  the  rent  annually.  Latterly  D.  has  ex- 
pressed his  determination  to  advance  the  rent  upon 
Lis  share,  and  has  served  B.  with  notice  to  quit,  but 
C.  does  not  want  the  rent  (upon  his  share)  advanced. 
The  notice  to  quit  (signed  by  D.  only)  was  served  upon 
B  alone.  Can  D.  compel  B.  to  pay  a  higher  rent 
upon  his  share?  Is  the  notice  to  quit  upon  B.  alone 
valid,  and  what  remedy  has  D.  against  B.  in  refusing 
to  pay  the  increased  rent  he  now  demands  upon  his 
share  of  the  farm?  Lex. 

No.  77. —Attestation  to  Wills. 

A.,  being  seised  and  possessed  of  certain  real  and 
personal  estates,  executed  his  will  in  the  presence  of 
B.  and  C,  who  (being  man  and  wire),  at  his 
reques^  in  his  presence  and  the  presence  of  each 
other,  signed  it  as  witnesses.  Are  they  for  this  pur- 
pose considered  competent  witnesses,  or,  being  man 
and  wife,  are  they  only  looked  upon  by  the  law  as 
one  and  the  same  person?  J.  B.  Beits. 

To  (he  Editor. 
Errata.— In  Moot  Point  No.  69— "  Settlement- 
Custody  of  Deeds" — have  not  you  made  a  mistake 
as  to  "  A.  the  wife  of  the  then  intended  majriage  ?" 
A.  would  be  the  husband  and  D.  the  wife.  I  shall 
be  particularly  obliged  by  your  rectifying  the  same, 
ana,  if  a  mistake  in  the  copying,  you  wul  oblige  by 
noticing  same  in  your  next  publication.    E.  K.  J. 

ANSWERS  TO  MOOT  POINTS. 


No.  65.— Will— Remainder  (ante,  p.  xxii). 

As  it  is  provided  by  the  24th  section  of  the  Will 
Act,  7  WilL  4,  and  I  Vic.  c.  26,  "That  every  will 
shall  be  construed,  with  reference  to  the  real  estate 
and  personal  estate  comprised  in  it,  to  speak  and 
take  effect  as  if  it  had  been  executed  immediately 
before  the  death  of  the  testator,  unless  a  contrary 
intention  appear  by  the  will,"  in  my  opinion'  the 
devise  to  John  would  be  a  good  one,  as  the  only 
objection  to  it,  viz.,*  the  too  remote  a  possibility  of 
such  a  circumstance  coming  to  pass  as  C.'s  having  a 
son  named  John,  would  be  removed  by  his  (John's) 
birth  and  baptism.  Had  John  not  been  born  until 
after  the  testator's  death,  the  case  might  have  been 
different,  and  the  grant  to  John  a  bad  one.  Cholm- 
ley's  case,  2  Rep.  51 ;  Co.  Litt.  878 ;  Fearne,  by 
Butler,  260,  9th  edit.  H.  Wood,  Yeovil. 

No.  66. — Articled  Clerk  (ante,  p.  xxii.) 

In  this  case,  in  my  opinion,  B.  could  not  be 
punished,  nor  would  his  articles  be  vitiated  by 
disclosing  the  secrets  of  A.,  his  former  master. 
Had  B.  disclosed  these  secrets  whilst  under  articles 
to  A.,  I  imagine  A.'s  only  remedy  would  have  been 
by  an  action  against  B.  for  any  damage,  A.  might 


have  sustained  by  such  disclosure ;  or  if!  as  is  often 
the  case  by  reason  of  B.'s  being  a  minor,  his  father 
covenanted  for  him  in  the  articles,  an  action  would 
lie  against  the  father.  But  I  should  think  that  the 
act  of  assigning  B.  to  another  attorney,  would  act  as 
a  waiver  of  tne  right  which  A.  might  formerly 
have  had  to  take  any  proceedings  against  B.  for 
breach  of  covenant.  H.  Wood,  Yeovil 

No.  67.— Mortgage  in  possession— Illegitimate  Children 
(ante,  p.  xxii). 

A.  not  having  foreclosed,  the  mortgage  would 
retain  the  character  impressed  upon  it  in  equity,  viz., 
a  security  for  money,  and  consequently  would  be 
personal  assets ;  and  on  the  death  of  the  testatrix 
would  belong  to  the  two  reputed  children.  I  should 
imagine  that  the  legatees  would  have  to  pay  a 
10  per  cent,  duty,  being  looked  on  by  the  law  as 
nulhusJUU.    Co.  Iitt.  8  a. 

No.  68.— Contract— Statute  of  Frauds  (ante,  p.  xxii). 

The  Statute  of  Frauds,  29  Car.  2,  c.  8,  s.  17, 
enacts  u  that  no  contract  for  the  sale  of  any  goods, 
&c,  for  the  price  of  £10  and  upwards,  shall  be 
allowed  to  be  good  unless  the  buyer  shall  accept 
part  of  the  goods,  and  actually  receive  the  same,  or 
shall  give  something  in  earnest  to  bind  the  bargain 
or  in  part  payment:  or  unless  some  memoranaum 
or  note  in  writing  of  the  same  bargain  be  made  and 
signed  by  the  parties  to  be  charged  with  such  con- 
tract, or  their  agents  thereunto  lawfully  authorised.'1 
Now  if  the  letter  written  by  A.  to  B.  was  sufficient 
to  bind  the  contract,  the  effect  would  be  that  B. 
could  force  A.  to  fulfil  the  contract,  whereas  A. 
would  have  no  hold  whatever  upon  B.f  therefore  I 
am  of  opinion  that  the  letter  in  question  would  not 
be  taken  as  valid  evidence  of  the  contract. 

H.  Wood,  Yeovil. 

Notx.— Mr.  Wood's  objection  to  the  binding 
effect  of  the  letter  of  A.,  that  B.  would  have  a 
remedy,  and  A.  none,  is  no  objection  at  all,  as  we 
have  before  endeavoured  to  show,  the  words  of  the 
act  being  literally  complied  with  when  it  is  found 
that  there  is  a  writing  signed  by  the  party  sought  to 
be  charged  in  the  particular  action  (5  Law  Stud, 
Mag.  N.  S.  pp.  114, 115).  That  a  subsequent  writing, 
referring  to  and  sufficiently  recognising  the  terms  of 
a  previous  oral  contract,  will  [suffice  (see  Id.  p. 
112.) 

No  6&.— Contract— Statute  of  Frauds 
(ante  p.  xxii). 

I  am  of  opinion  that  the  contract  referred  to  in 
this  question  is  not  a  binding  contract,  simply  because 
the  Statute  of  Frauds  was  Jnot  complied  with,  and 
therefore  that  the  vendor's  letter  to  the  purchaser  is 
not  valid  evidence  of  the  contract.  Either  party  was 
at  liberty  to  revoke  the  contract,  because  within  the 
scope  of  the  Statute  of  Frauds ;  and  on  the  same 
principle  either  party  could  render  valid  the  con- 
tract by  afterwards  satisfying  the  statute ;  but  it  does 
not  appear  that  the  statute  was  satisfied,  and  I  am 
clearly  of  opinion  that  the  letter  in  question  is  no 
evidence.  Charles  Hilditch,  Jun, 
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No.  68.— Contract— Statute  of  Frauds  (ante,  p.  xxii). 

Assuming  the  value  of  the  goods  here  to  be  above 
£10, 1  am  of  opinion  that  the  letter  is  not  a  sufficient 
contract  For  that,  I  conceive,  is  the  point,  for  even 
if  it  were  sufficient  evidence  of  a  verbal  contract  it 
would  be  of  no  use.  I  find  by  29  Car.  2,  c.  a,  sec.  17, 
that  no  contract  for  the  sale  of  any  goods,  &c.,  for 
the  price  of  £10  and  upwards  shall  oe  good  unless 
the  buyer  accept  part  of  the  goods,  and  actually 
receive  the  same,  or  shall  give  something  to  bind  the 
bargain,  or  in  part  payment,  or  unless  some  memo- 
randum in  writing  be  made  and  signed  by  the  parties 
to  be  charged  with  such  contract,  &c. 

In  this  case  no  legal  contract  ever  existed  between 
the  parties.  Therefore,  the  letter  stands  alone. 
And  I  cannot  see  that  it  is  a  sufficient  contract. 

Chables  C.  Ellis  (Ruthin). 


No.  70.— Mortgage  (ante,  p.  xxii). 

I  do  not  see  that  A.  B.  has  the  slightest  claim  to 
a  lien  upon  the  mortgage  deeds.  In  the  first  place, 
he  would  be  going  directly  contrary  to  his  covenant 
for  re-conveyance  upon  payment  of  principal  and 
interest.  Moreover,  the  only  lien  he  could  claim 
would  be  a  general  one,  and  as  a  general  lien  depends 
on  contract  either  express  or  implied,  or  upon  the 
special  usage  of  a  particular  traae,  it  could  not,  I 
conceive,  be  established  in  this  case.  As  to  a  general 
lien,  see  Green  v.  Farmer,  4  Bun.  2222;  Fergusson 
v.  Norman,  5  Bing.  N.  C.  76;  Legg  v.  Evans, 
6  Mee.  and  W.  86. 

Charles  C.  Ellis  (Ruthin). 

No.  71.— Apprentice— Right  to  Practice  (ante,  p.  xxii). 

It  might  be  argued  in  this  case  with  an  appearance 
of  plausibility,  that  E.  F.,  by  taking  C.  D.  into  part- 
nership, waived  his  right  upon  tne  clause  in  the 
articles  because  by  so  doing  he  permitted  him  to 
practice  within  the  proscribed  distance.  But  I  am 
inclined  to  think  that  E.  F.'s  right  to  procecute  is, 
upon  the  dissolution  of  partnership,  exactly  the  same 
as  before  such  partnership  commenced,  and  equity 
would,  I  think,  hold  A.  B.  to  his  covenant  I  take 
it  in  this  light : — The  reason  that  induced  the  cove- 
nant was  that  C.  D.  might  not  take  any  of  E.  F.'s 
practice,  and  it  was,  I  apprehend,  upon  that  conside- 
ration, that  he  received  C.  D.  into  his  service.  Now, 
E.  F.,  by  taking  him  into  partnership,  removed, 
for  so  long  as  such  partnership  lasted,  all  reasons  of 
the  above  nature,  as  C.  D.  worked  still  in  a  measure 
for  his  benefit,  and  so  long  was  the  covenant  dor- 
mant. But  where,  by  the  dissolution,  the  cause 
again  revived,  I  think  the  covenant  would  revive 
with  it  I  imagine  that  the  bond  fide  intention  of  the 
covenant  was  that  E.  F.  might  for  ever  be  protected 
against  C.  D.,  and  if  that  be  so  no  intervening  cir- 
cumstances would  affect  the  covenant  Equity  would 
perceive  that  the  covenant  would  do  no  more  harm 
to  C.  D.  than  it  would  have  done  had  he  never  been 
the  partner  of  E.  F.  I  think,  however,  that  this 
case  would  depend  in  some  measure  upon  special 
circumstances,  and,  inter  alia,  upon  the  reason  of  the 
dissolution  of  partnership. 

Cbablbs  C.  Ellis  (Ruthin). 


No.  72. — Administration  (ante  p.  xxii). 
"  When  any  person  shall  die  seized  of  or  entitled 
to  any  real  estate,  which  he  shall  not  by  his  will 
have  subjected  to  the  payment  of  his  debts  such 
estate,  shall  be  considered  as  assets  to  be  adminis- 
tered in  courts  of  equity  for  payment  of  his  debts, 
as  well  on  simple  contract  as  on  specialty."  (3  &  4 
Will.  4,  c  104.)  I  am  therefore  of  opinion  that  the 
administratrix  may  protect  herself  by  an  application 
to  the  Court  of  Chancery.  The  nouse  of  course 
must  go  for  the  payment  of  deceased's  debts  as  the 
court  would  direct 

Chables  C.  Ellis  (Ruthin). 

No.  75. — Right  to  Shoot  Game  (ante  p.  xxiii). 
The  tenant  has  no  visible  remedy.  He  certainly 
cannot  give  the  liberty  to  shoot  to  any  person  what- 
ever, and  that,  for  the  very  simple  reason,  that 
he  has  not  got  it  to  give.  The  privilege  is  reserved 
exclusively  to  the  landlord. 

Chables  C.  Ellis  (Ruthin). 


NOTICES  TO   CORRESPONDENTS. 


J.  T.— You  can  have  your  name  inserted  in  the 
List  of  Correspondents.  There  is  nothing  to  pay. 
The  new  edition  of  Jarman  has  long  been  expected, 
but  we  know  not  when  it  will  appear. 

S.  W. — We  do  not  reject  every  answer,  because 
it  does  not  appear  to  be  correct  The  object  is  to 
elicit  discussion,  which  should  be  carried  on  through 
private  correspondence.  We  will  give  our*  views  on 
No.  69  in  next  number. 

S.  F.— You  might  now  try  to  get  appointed  a  com- 
missioner; it  would  not,  if  unsuccessful,  interfere 
with  a  subsequent  application. 

Summabt. — We  are  sorry  the  Summary  has  not 
all  been  inserted  in  this  number,  which  gives  an  ap- 
pearance of  disproportion  between  the  several  di- 
visions.   For  the  future  we  .hope  to  obviate  this. 

L.  G— You  will  be  in  time  for  Trinity  Term  if 
you  give  your  notices  in  due  time.  It  is  not  neces- 
sary to  wait  till  the  time  has  expired  before  giving 
the  notices.  The  "Key"  will  shortly  be  rendered1 
complete  by  the  addition  of  the  Practices  of  Common 
Law  and  Equity,  and  by  bringing  down  the  other 
divisions  to  the  present  time.  Tne  other  divisions 
are,  however,  at  present  complete1. 

T.  P. — Your  answer  arrived  too  late  for  insertion. 
We  wish  you  would  reconsider  the  point,  as  the 
answer  is  clearly  not  correct. 

SUBSCRIPTIONS. 
The  subscription  for  twelve  months'  Chronicle 
is  XI,  and  we  shall  be  obliged  by  its  remittance  per 
post-office  order,  payable  at  Strand  Post-office,  to 
our  publisher,  Mr.  Thomas  Day,  of  No.  18,  Carey- 
street.  As  our  subscribers  are  so  numerous,  we  pro- 
pose, for  the  purpose  of  saving  space  here,  to  ac- 
knowledge the  receipt  of  subscriptions  per  letter.  We 
trust  all  our  subscribers  will  pre-pay,  as  our  plans 
are  dependant  upon  the  pre-payment  system. 


Printed  and  published  by  Taoaua  F.  A.  Day,  at  hit  ' 
No.   13*   Carey-street,  UncokVs-tnn-fielda,  In  the  pari*  of  81 
Clement  Dane*,  to  the  county  of  MMdleewL— Thursday,  Feb,  1,  IStfc 
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NOTICE.— Subscribers  are  requested  to  observe  that,  by  a  recent 
regulation,  all  papers  pasting  through  the  Post-office  must  be  to 
folded  as  to  expose  to  Yiew  the  newspaper  stamp ;  otherwise,  they 
wffl be  eharged  as  "unpaid letters." 
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MATRIMONIAL  INSTITUTION.    Offices,  12, 
John-street,  AdelphL  London;  and  18,  Nassau-street,  New 
York.— Founded  1846. 

This  Institution  has  been  established  many  years  (with  great  suc- 
cess) as  a  medium  for  the  introduction  of  parties  unknown  to  each 
other,  who  are  desirous  of  forming  matrimonial  alliances,  but  who, 
from  some  cause  or  other,  cannot  find  partners  in  their  own  circle  of 
acquaintance  suitable  in  position,  Ac  The  strictest  honour  and 
secrecy  is  maintained  in  every  case.  Prospectuses,  applications, 
forms,  rules,  and  every  information,  sent  free  to  any  name,  initials,  or 
address,  on  receipt  of  twelve  postage  stamps. 


By  order  of  the  Directors, 
12,  John-street,  Adelphi,  London. 


Laurence  uctobcbt. 


LAW   FIRE    INSURANCE   SOCIETY. 
Offices,  Nos.  5  and  6,  Chancery-lane,  London. 
Subscribed  Capital,  £5,000,000. 

TRUSTEES. 

The  Right  Hon.  the  Earl  of  Devon, 

The  Right  Hon.  Lord  Truro. 

The  Right  Hon.  the  Lord  Chief  Baron. 

The  Right  Hon.  the  Lord  Justice  Knight  Bruce. 

The  Right  Hon.  Sir  John  Dodson  (Dean  of  the  Arches,  Ac.). 

William  Baker,  Esq.  (late  Master  in  Chancery). 

Richard  Richards,  Esq.  (Master  in  Chancery). 

The  capital  of  this  Society  amount*  to  £5,000,000,  which  has  been 
subscribed  by  more  than  1,000  gentlemen  in  500,000  shares  of  £100 
each,  upon  which  £3  10a.  per  share,  amounting  to  £135,000,  have 
been  paid,  and  invested  in  Government  Securities,  forming  a  Fund 
immediately  available  for  the  liquidation  of  any  Claims  for  Loss  that 
may  be  made  upon  the  Society. 


Demy  8vo>,  piire  8s.  6d.( 

PARSONS  ON  WILLS,  with  the  SUCCES- 
SION DUTY  ACT,  by  Abthub  Pabsons,  Solicitor,  Nottingham. 
London :  Simpkin,  Marshall,  and  Co.  Nottingham :  W.  F.  Gibson ; 
and  all  Booksellers. 

EXTRACTS   FBOX   OPINIONS  OP  TUB  PRESS. 

"  Mr.  Parsons  has  mapped  out  his  subject  with  arttsttcal  skin,  and 
treated  It  with  a  clearness  of  expression  amounting  almost  to  ele- 
gance."—Law  Times,  1854. 

"The  work  appears  to  be  very  accurate."— Law  Students'  Ma- 
gazine, 1854. 

"  It  appears  to  be  carefully  drawn  up,  and  will  be  doubtless  useful 
to  the  practitioner." — Law  Magazine. 

"To  many  thousands  of  the  community  such  a  work  as  this  will  be 
found  highly  advantageous."— Birmingham  Mercury. 

"It  aspires  to  the  dignity  of  a  text  book,  and  la  calculated  to  attain 
such  a  dtBttnction."— Midland  Counties  Herald,  S3nd  June,  1854. 

In  one  thick  volume,  containing  upwards  of  1,000  pages,  price  7a, 


THE  CHESS  PLAYER;  Edited  by  Kldtg 
and  Hobwite,  This  Work  forms  a  complete  Encyclopaedia  ol 
the  Game,  containing  Elementary  Lessons  for  Beginners— a  variety 
of  Games  by  the  best  Players,  with  copious  Notes— Chess  Problems 
and  Studies  by  the  most  eminent  Masters,  with  Solutions— A  Series  of 
Papers  on  the  History  and  Literature  of  Chess,  from  the  earliest 
period  to  the  present  time— together  with  numerous  other  matters  of 
importance  to  Amateurs. 

London:  T.  F.  A.  DAT,  13,  Carey-street,  Lincoln'a-lnn. 
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X     QUESTIONS.    By  the  1 
This  Woi"    *     '       * 


E.  Blaxx  Bbal,  Secretary. 


EXAMINATION 

_w of  ** Fhb  Law  Cbbostxclb." 

ork,  having  been  published  in  different  Divisions,  and  at 
various  periods,  and  some  of  the  lemons  being  out  of  print,  the  fol- 
lowing statement  la  made  for  the  guidance  of  Intending  purchasers:— 
Division  L  contains  those  Questions  and  Answers  only  which 
relate  to  COMMON  LAW.    In  consequence  of  the  pending  al- 
terations in  practice,  a  third  edition  of  a  portion  of  the  work 
was  issued,  containing  "The  Principles  of  the  Common  Law/' 
•   This  is  caned  Part  1,  and  the  price  la  4a.  Gd.    So  soon  as  the 
Common  Law  Practice  is  settled,  Part  3,  containing  "The 
Practice  of  Common  Law,"  will  appear. 
Division  IL  embraces  the  EQUITY  Questions  and  Answers.    The 
third  edition,  containing  "  The  Principles  of  Equity,"  appeared 
inl853,  price  is.  Gd.     The  "Practice  "'part  will  appear 
before  long. 
Division   IIL  —  CONVEYANCING.     The  third  edition  of  this 
Division  appeared  in  November,  1851,  price  7s.  6d.  8vo.  sewed. 
Division  IV.— BANKRUPTCY.    The  second  edition  appeared  In 

November,  1851,  price  7a  6d.  8m  sewed. 
Division  V.— CRIMINAL  LAW.    The  second  edition  appeared  in 

December,  1851,  price  7s.  6d.  Svo,  sewed. 
The  Publisher  win  send  any  of  the  Divisions,  per  post,  free,  on 
receiving  a  remittance  for  the  published  price. 

%*  All  the  editions  now  on  sale  are  unaffected  by  any  recent  altera- 
tieoa  in  the  law. 

London :  T.  F.  A.  DAT,  13,  Carey-etreet,  Ltncoln's-lnn 

Just  published, 

AN  EXPOSITION  OF  THE  LAND  TAX: 
Its  Assessment  and  Collection ;  showing  the  Subjects  exempt 
from  the  Tax ;  mode  of  Granting  Relief  from  the  Double  Land  Tax 
assessed  on  the  Estates  of  Roman  Catholics ;  and  Rights  and  Ad- 
vantages conferred  by  the  Redemption  Acta,  with  References  to  the 
reported  Cases  In  the  Courts  of  Law  and  Equity,  bearing  on  the  sub- 
ject ;  and  an  Introductory  Sketch  of  the  History  of  the  Land  Tax. 
By  Mabk  A.  Boubdw,  of  the  Inland  Revenue  Office,  Somerset 
.  House.— Price  Hatf-a-Crown,  or  sent  free  for  thirty-six  stamps. 

Also,  by  the  same  Author, 

A  GUIDE  TO  THE  REDEMPTION  OP 
THE  LAND  TAX— Containing  an  Analysis  of  the  several 
Acts  now  in  force  for  the  Redemption  of  the  Land  Tax ;  and  of  the 
powers  given  by  those  Acts  for  the  Sale  and  Mortgage  of  Lands  for 
the  purpose  of  Redemption.  To  which  are  appended  Tables  for  cal- 
culating the  Terms  of  Redemption  of  Money  and  Stock.— Price  laft, 
or  post  free  for  Ss. 

London:  T.  F.  A.  DAT,  13,  Carey-etreet,  Uncoln's-lnn. 
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BlBMHTOHAM  LAW  STUDENT'S  SOOIBTT. 

At  the  meeting  on  the  20th  December,  1854,  the 
following  moot  point  was  discussed : — 

44  Is  an  acknowledgment  signed  by  an  agent,  spe- 
cially authorised  in  writing  by  the  debtor  for  the 
purpose,  sufficient  within  9  Geo.  4,  c.  14,  s.  1  ?" 

The  statute  here  referred  to,  and  commonly  known 
as  Lord  Tenterden's  Act,  provides  that  no  acknow- 
ledgment or  promise  shall  take  a  debt  out  of  the 
statutes  of  limitation,  "  unless  made  or  contained  tit 
tame' writing  to  be  signed  by  the  party  chargeable 
thereby:'    In  Hyde  v.  Johnson  (2  Bing.  N.  C.  718), 
this  enactment  was  literally  construed,  and  it  was 
held  that  an  acknowledgment  in  writing,  signed  by 
the  debtor's   wife,    was  not  sufficient,    but   that 
case  differs  from  the  moot  point  in  that  the  agent 
here  (the  wife)  was  not  authorised  in  writing.    It 
is  argued  by  Mr.  Smith,  in  the  notes  to  Whatcombe 
y.  Whiting  (3  L.  C.  321),  that  if  the  written  autho- 
rity to  the  agent  did  in  express  terms  empower  him 
to  acknowledge  a  debt,   and  the  agent  made  the 
acknowledgment  with  an  express  and  formal  refer- 
ence to  his  authority,  the  acknowledgment  would  be 
as  much  a  part  of  the  original  authority  in  writing 
as  an  execution  of  a  power  is  in  law  a  part  of  the 
deed  creating  the  power ;  also,  that  the  object  of  the 
act  being   to   prevent  the   uncertainty   of  parol 
evidence  and  promises  by  words  only,  that  object 
is  not  defeated  by  making  out  the  promise  by  indirect 
evidence,  provided  it  be  all  in  writing  as  it  would  be 
in  the  case  supposed.    In  addition  to  these  argu- 
ments, it  was  also  urged  that  it  is  a  common  law 
right  for  a  man  to  appoint  an  agent  for  any  purpose, 
and  to  take  away  this  right  positive  as  well  as  nega- 
tive words  must  be  used ;  it  must  not  only  be  provi- 
ded that  he  shall  make  the  acknowledgment,  but  that 
he  shall  not  do  it  otherwise  than  with  his  own  hand. 
In  the  negative  it  was  contended  that  the  case  of 
Hyde  v.  Johnson  really  included  and  decided  the 
question,  because  it  decided  that  the  preamble  that 
it  was  desirable  to  substitute  written  for  verbal  evi- 
dence was  not  to  control  the  liberal  meaning  of  the 
words,  "  signed  by  the  party  chargeable  thereby." 
The  act  does  not  merely  require  a  particular  mode 
of  making  the  promise — that  it  is  to  be  "  signed,"  but 
it  also,  and,  in  more  express  terms,  requires  it  to  be 
made  by  a  particular  person — i.  «.,  he  who  is  to  be 
chargeable  thereby.   Again,  in  appointing  an  agent  by 
virtue  of  the  common  law  right  which  it  was  argued 
could  not  be  taken  away  by  implication,  no  writing 
is  required,  and,  independently  of  statutory  pro- 
visions, an  agent  without  writing  has  powers  equal 
to  those  of  an  agent  appointed  by  writing.    Now  in 


the  9  <leo.  4,  c.  14,  s.  1,  no  particular  mode  of  ap- 
pointing an  agent  ia  pointed  out— 4he  act  is  quite 
silent  on  the  subject,  and  Hyde  v.  Johnson  decided 
that  an  acknowledgment  signed  by  an  agent  was 
insufficient,  simply  because  it  was  the  agent,  and  not 
the  principal  in  proprid  persond  who  did  the  act. 
The  whole  judgment  goes  upon  the  circumstances 
that,  as  in  many  cases  the  legislature  has  especially 
authorised  agents  to  sign  for  their  principals  where 
it  expressly  requires  the  principal  himself,  it  controls 
his  right  to  appoint  an  agent  at  all,  and  not  merely 
his  right  to  appoint  an  agent  without  writing.  The 
point  was  decided  in  the  negative. 

On  the  31st  January,  1855,  the  question  discussed 
was — u  In  the  absence  of  any  peculiar  circumstances, 
will  partnership  real  estate  devolve  on  the  death  of 
one  of  the  partners  on  his  personal  representatives  ?n 
The  cases  on  this  subject  are  very  numerous,  and 
will  be  found  collected  in  chronological  order  in-the 
Law  Magazine,  vol.  23,  p.  67 ;  the  principal  ones 
are  also  remarked  upon  in  the  notes  to  Lane  v. 
Craddock.  1  White  and  Tudor's  L.  C.  The  result 
appears  to  be  that  at  common  law  there  is  no  right 
of  survivorship  between  partners,  and  that  the  share 
of  each  in  the  partnership  real  estate  descends  to  his 
heir  or  devisee,  and  in  the  partnership  personal 
estate  devolves  upon  his  executor  or  administrator. 
Equity,  however,  considers  the  heir  or  devisee  to  bV 
a  trustee  for  the  personal  representatives  where  real 
estate  has  been  purchased  out  of  the  partnership 
funds,  and  used  for  partnership  purposes,  but  it  is 
very  doubtful  if  the  personal  representatives  are 
entitled  in  any  other  case. 

At  the  meeting  on  the  14th  February  the  question 
was — u  Can  a  landlord  distrain  for  more  than  six 
years  arrears  of  rent  reserved  by  lease  und.r  seal?" 
The  8  &  4  W.  4,  c.  27,  s.  42,  provides  that  no  arrears 
of  rent  shall  be  recovered  by  distress  but  within  six 
years.  The  8  &  4  W.  4,  c.  42,  s.  8,  that  actions  of 
debt  for  rent  upon  an  indenture  of  demise  shall  be 
brought  within  twenty  years.  The  question  turned 
upon  the  point  whether  c.  42,  enlarged  the  limit  of 
six  years  contained  in  the  previous  statute,  c.  27,  and 
it  was  unanimously  decided  that  it  did  not.  First, 
because  c.  42,  although  posterior  in  point  of  date, 
was  really  anterior  in  its  operation  to  c.  27,  for  when 
c.  27  began  to  operate,  c.  42  had  been  in  force  for 
some  months.  Secondly,  because  whatever  doubts 
may  be  entertained  upon  the  question  of  an  action 
for  rent,  there  is  nothing  in  c.  42  about  distresses, 
which,  as  observed  by  Maule,  J.,  in  Humfrey  v. 
Gery,  7  C.  B.  567,  are  governed  entirely  by  c.  27, 
s.  42 ;  and,  Thirdly,  because  the  two  statutes  are 
reconcileable  by  holding  that  c.  42,  s.  3,  relates  to 
the  right  and  title  to  rent,  and  c.  27,  s.  42,  to  the 
fruits  and  profits  of  that  title  when  established,  and 
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that  whilst  the  title  to  the  principal  subject  is  not 
barred  until  twenty  years  are  passed,  the  title  to  the 
accessory  (the  arrears)  is  barred  after  six  years,  and 
not  as  upon  an  ejectment,  only  six  years  mesne 
profits  can  be  recovered  (see  Humfrey  v.  Gery,  ubi 
supra).  G.  J.  Johnson,  Hon.  Sec 
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MOOT  POINTS  IN  COURSE  OF  DISCUSSION. 

No.  204. — One  of  the  conditions  of  sale  upon  the 
sale  by  private  contract  of  a  freehold  estate  was,  that 
certain  evidence  that  a  life  annuity  formerly  granted 
to  one  G.  M.  oui  of  the  estate  in  question  had  not 
been  paid  or  claimed  for  a  certain  period  should  be 
taked  as  conclusive  evidence  that  the  annuity  had 
determined.  The  purchaser  obtains  indisputable 
proof  from  private  sources  of  the  fact  of  G.  M.'s 
being  alive  and  resident  in  a  distant  part  of  the 
kingdom.  Is  he  compellable  to  complete  the 
contract? 

No.  206.-- A  married  woman  under  her  father's 
will  becomes  possessed  of  leaseholds.  She  dies  with- 
out transferring  them  into  possession  in  her  hus- 
band's lifetime,  leaving  an  infant  child.  To  whom 
will  her  interest  in  these' leaseholds  belong  ? 

No.  207.  —  A.  leases  a  farm  to  B.  at  a  yearly 
rent  of,  say  £200,  with  a  further  yearly  rent  of  £15 
per  acre  for  every  acre  of  meadow  which  B.  shall 
plough  up.  B.  has  ploughed  up  an  old  meadow. 
Assuming  that  A.  seeks  to  recover  the  rent  by  dis- 
tress or  action,  what  should  the  stamp  on  such  a  lease 
be?  What  (if  any)  difference  would  the  £15  per 
acre  make  to  the  ad  valorem  duty  ?  If  the  stamp  do 
not  cover  it,  could  the  lease  be  acted  upon? 

No.  208. — A.  being  desirous  to  insert  an  advertise- 
ment in.  a  certain  newspaper,  attends  upon  the  editor 
to  obtain  its  insertion,  and  tenders  the  amount 
chargeable  upon  similar  advertisements.  The  editor 
having  a  personal  pique  against  A.,  declines  under 
any  circumstances  to  insert  same.  Can  A.  resort 
to  any,  and  what  proceedings,  to  constrain  the  inser- 
tion thereof? 

No.  212. — An  executor  under  the  will  of  a  tes- 
tator, who  died  in  1880,  after  paying  the  debts, 
handed  over  to  B.,  the  sole  legatee  under  the  will, 
the  whole  of  the  personalty  except  a  mortgage  to 
the  testator  of  a  reversionary  interest  which  did  not 
become  payable  to  the  testator's  estate  until  1854. 
The  mortgagor  refuses  to  pay,  and  alleges  that  the 
debt  is  not  due.  The  executor  has  no  assets  in  his 
hands,  having  paid  over  the  whole  of  the  estate  to 
the  legatee  many  years  ago.    1st.  Is  an  executor 


without  assets  (except  a  debt  secured  on  mortgage 
recoverable  only  by  action)  obliged  to  sue  at  his  own 
risk?  2nd.  Is  the  executor  in  this  case  obliged  to 
take  proceedings  against  B.  for  the  recovery  of  the 
debt  at  his  own  risk  ? 

No.  214. — Is  a  nominal  consideration  in  any  way 
effective  in  a  modern  conveyance  of  the  fee  by  grant, 
under  8  &  9  Vic.  c.  106,  as  where  the  mortgagor 
joins  in  a  conveyance  by  a  mortgagee,  and  in  consi- 
deration of  108.  grants,  releases,  and  confirms,  or,  as 
in  a  post-nuptial  settlement,  where  the  settlor,  in 
pursuance  of  an  ante-nuptial  agreement,  and  in  con- 
sideration of  the  natural  love,  &c.,  and  of  10s.  to  him 
paid,  grants  and  conveys  his  real  estate  to  trustees. 

No.  216. — Is  a  man  liable  for  goods  supplied  to  a 
woman  with  whom  he  cohabits,  and  allows  to  pass  as 
his  wife,  provided  the  tradesman  who  furnished  such 
goods  knew  the  man  and  woman  were  not  married  ? 

No.  217.— A.  contracts  with  O.  to  sell  his  (A.'s) 
wife's  term  of  years,  and  before  the  completion  of 
the  contract  A.  dies.    Can  C.  enforce  the  contract? 

No.  218.— A.  in  1858  applies  to  B.  for  £200  upon 
security  of  his  houses  at  C,  which  he  agrees  to 
lend  him.  At  the  completion  of  the  mortgage  A. 
desires  B.  to  retain  £10  out  of  the  sum  about  to  be 
advanced  to  him  as  the  first  year's  interest,  in  order 
that  he  (A.)  may  receive  the  rents  of  his  houses, 
and  so  retain  his  vote.  B.  consequently  keeps  the 
£10,  and  hands  over  to  A.  190  only.  Does  this 
come  under  the  usury  laws,  and  could  the  validity 
of  the  deed  be  doubted  on  such  ground  ? 

No.  219. — A  property  sold  by  auction,  described 
in  the  particulars  of  sale  as  "  a  valuable  copyhold 
estate,  situate  in  the  manor  of  X.,  nearly  equal  in 
value  to  freehold."  By  the  tenth  condition  of  sale, 
u  any  error  or  mistake  in  the  description,  extent, 
recital,  or  outgoings  of  the  premises "  was  not  to 
annul  the  sale,  but  form  the  subject  of  compensa- 
tion. It  afterwards  turned  out  that  the  estate  was  in 
reality  of  freehold  tenure.  Can  the  vendor  specifi- 
cally enforce  the  execution  of  the  contract?  (Twining 
v.  Morice,  2  Bro.  C.  C.  326  ;  Price  v.  Macaulay,  19 
L.  T.  288  ;■  Ayre  v.  Cox,  20  L.  T.  4 ;  Sug.  Ven,  and 
Pur.  487. 

No.  220. — A  witness  in  a  recent  county  court  case 
was  asked  questions  on  cross-examination  respecting 
previous  statements  reduced  by  him  into  writing 
relative  to  the  subject-matter  of  the  cause ;  the  ad- 
vocate for  the  other  side  objected  to  the  questions 
unless  the  writing  were  produced.  The  judge,  how- 
ever, ruled  in  favour  of  the  questions.  The  last 
Common  Law  Procedure  Act  (17  &  18  Vic.  c.  125, 
s.  24)  allowed  them  to  be  asked,  he  said.  Was  the 
judge  right?  Does  the  new  Procedure  Act  extend 
to  the  county  courts  ? 

Charles  B.  Gilman,  Hon.  Sec. 
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ANSWERS  TO   MOOT   POINTS. 


No,  41. — Simultaneous  death  of  husband  and  wife— 
Wife's  leaseholds  (ante,  p.  55). 

I  would  direct  the  attention  of  "  J.  S."  to  the  case 
of  Underwood  v.  Wing,  a  report  of  which  appeared 
in  the  Times  of  the  5th  February  last. 

Vigilans. 

No.  71. — Apprentice— Right  to  practice  (ante,  p.  xjrii). 
With  due  deference  to  Mr.  Ellis,  I  cannot  agree 
with  his  opinion  upon  the  point  raised  by  this 
question.  The  covenant  of  restraint  is  violated  or 
broken  by  E.  F.  himself,  and  there  is  an  end  of  it, 
and  of  any  right  vested  in  E.  F.  in  respect  thereof. 
If  it  were  otherwise,  E.  F.,  even  when  in  partnership 
with  C.  D.,  had  a  right  of  action  against  A.  B. 

S.  H.  Habbobouoh. 

No.  77.— Attestation  to  Wills  (ante,  p.  xxvii). 
It  is  my  opinion  that  in  this  case  B.  and  C.  (man 
and  wife)  cannot  be  considered  as  one  and  the  same 
person,  and  as  it  does  not  appear  either  of  them  were 
interested  under  the  will,  and  that  the  signing  and 
Attestation  was  in  accordance  with  the  Wills1  Act, 
they  must  be  admitted  competent  witnesses. 

S.  H.  Habbobouoh. 


CORRESPONDENCE. 


Articled  Clerks  in  (he  Country. 
Sib,— Articled  clerks,  l  believe,  are  expected  to 
answer  nearly  all  the  questions  in  the  three  branches 
of  common  law,  conveyancing,  and  equity,  as  a  test 
of  their  capacity  and  fitness  to  become  solicitors. 
I  have  not  the  slightest  objection  to  this  course,  as 
it  will  prevent  incompetents  from  intruding  them- 
selves  upon   an   honourable   but  much  maligned 
profession;  but,  Sir,  I,  as  a  country  articled  clerk, 
object  that   it  should  be  an  imperative   duty  on 
students  in  the  country  to  be  examined  in  equity,  as 
that  is  a  branch  of  law  wherein  the  majority  of  us 
have  a  very  small  share  of  practice,  as  nearly  every- 
thing relating  to  a  suit,  &c,  is  conducted  in  town 
by  the  agent,  and  I  consider  it  a  peculiar  hardship 
for  clerks  to  be  tested  on  a  subject  which  has  very 
often  to  be  "  got  up  "  parrot-like     I  would  there- 
fore suggest  that  instead  of  its  being  imperative  on 
country  articled  clerks  to  be  examined  in  equity, 
that  it  be  optional  with  them  to  be  examined  in 
either  equity,  or  bankruptcy,  or  criminal  law,  the 
latter  being  a  study  much  liked  and  practiced  in  the 
country.     With  respect  to  common  law,  and  con- 
veyancing,   these  are    branches,    which    students 
ought  to  have  a  sound  and  thorough  knowledge  of, 
and  to  which  I  offer  no  demur. 


I  think  the  examiners  ought  to  make  a  distinction 
with  students  articled  in  town  and  those  in  the 
country,  as  regards  their  examination. 

Perhaps  you  will  see  the  propriety  of  meeting  the 
wants  of  country  articled  clerks  by  writing  a  few 
articles  on  equity  practice  in  your  excellent  publi- 
cation at  your  earliest  convenience,  and  you  will 
confer  an  obligation  on 

Your  obedient  servant, 

Feb.  20, 1855.  Guuxufus  T. 


NOTICES   TO   CORRESPONDENTS. 


J.  T. — It  is  quite  impossible  to  say  when  Mr. 
Sweet's  labours  on  Jarman's  Conveyancing  will 
come  to  an  end.  A  new  edition  of  Davidson's 
Mart  in  is  announced  as  about  to  issue. 

W.  H.  A. — You  are  entitled  to  be  examined  at 
the  end  of  the  five  years — the  remaining  year  is,  as 
you  rightly  suppose,  a  mere  question  of  contract 
between  the  solicitor  and  yourself. 

S.  T. — You  can  have  your  name  inserted  as  a 
correspondent.  Be  good  enough  to  send  up  your 
Moot  Points  and  Answers  earlier  in  the  month. 

T.  A.  C. — The  agent  will  no  doubt  .give  your 
notices  without  any  charge.  You  must  read  care- 
fully and  diligently  before  the  time  you  are  to  be 
examined,  otherwise  you  will  have  little  chance  of 
passing. 
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.  Its  Assessment  and  Collection ;  showing  the  Subjects  exempt 
from  the  Tax ;  mode  of  Granting  Relief  from  the  Double  Land  Tax 
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ANSWERS  TO   MOOT   POINTS. 


No.  78.— Mortgagee1 1  Infant   Heir—Vesting  Order 
(ante,  p.  852.J 

The  Trustees'  Act,  1850  (13  &  14  Vie.  c.  60) 
.perfectly  applies  to  the  present  case,  wherein  it 
provides  that  where  any  infant  shall  be  seized  or 
possessed  of  lands  upon  trust  or  by  way  of  mortgage 
the  court  of  chancery  may  make  an  order  Testing 
such  lands  in  such  manner  and  for  such  estate  as 
the  court  shall  direct,  which  order  is  to  have  the 
same  effect  as  if  the  infant  had  been  twenty-one 
years  of  age,  and  had  duly  executed  a  conveyance 
(see.  7).  And  by  sec.  50,  the  court  is  empowered 
to  order  the  costs  and  expenses  of  and  relating  to 
these  proceedings  of  obtaining  the  vesting  order  to 
be  paid  and 'raised  out  of  or  from  the  lands,  frc.  I 
am,  therefore,  of  opinion  that  the  expenses  of  the 
order  must  be  paid  by  B.,  he  requiring  the  same. 

Gulielmus  T. 

No.  78.— Mortgagee's  Infant  Heir— Paying  off— Vest- 
ing Order  (ante,  p.  352). 
I  think  that  the  costs  of  this  order  would  fall  on 
the  mortgagor.  By  the  51st  sec.  of  the  Trustee  Act, 
1850,  it  is  enacted  that  the  court  of  chancery  may 
order  the  costs  and  expenses  of  any  proceeding  in- 
curred in  pursuance  of  that  act  to  be  paid  out  of  or 
ficm  the  lands,  &c.,  in  respect  of  which  such  pro- 
ceedings take  place.  It  was  held  in  exparte 
Omanney,  10  Sim.  298,  that  the  costs  occasioned 
by  the  infancy  of  a  mortgagee's  heir,  must  be  paid  by 
the  cestuis  que  trust  or  the  mortgagor.  The  V.  C.  there 
said  that  "the  costs  were  incurred  in  order  to  give 
the  infant  the  capacity  of  re-conveying  the  mortgaged 
estate,  and  that  he  thought  that  they  ought  to  be 
paid  by  the  mortgagor."  See  Burden  v.  Oldaker, 
1  Coll.  105,  also  King  v.  Smith,  6  Hare,  473,  where 
the  mortgagee  had  conveyed  his  trust  estate  in  the 
mortgaged  premises  to  trustees,  one  of  whom  could 
not  be  found. 

C.  Faiher  (16  Norfolk-street,  Strand.) 

No.  78. — Mortgagee's  Infant  Heir — Paying  off- 
Vesting  Order  (ante,  p.  352). 
The  expense  of  obtaining  this  order  would,  with- 
out doubt,  fall  on  B.  The  costs  occasioned  by  the 
infancy  of  a  trustee,  or  of  a  mortgagee's  heir,  must 
be  paid  by  the  cestuis  que  trust  or  the  mortgagor 
(exparte  Omanney,  10  Sim.  298 ;  Midland  Counties 
Railway  Company  v.  Westcomb,  11  Sim.  57 ;  Harri- 
son v.  Lake,  2  You.  and  C.  C.  C.  328 ;  see  Burden 
t.  Oldaker,  1  Coll.  105).  So  the  costs  occasioned  by 
the  absence  of  a  mortgagee's  devisee  must  fall  on  the 
mortgagor  (Bang  v.  Smith,  6  Hare,  473).  A  case  of 
precisely  the  same  nature  has  come  immediately 


tinder  my  notice,  in  which  our  client  (the  mortgagor) 
had  to  pay  the  costs  of  obtaining  tfafe  order. 

J.  W.  Vwing  (Teovil). 

No.  79.— Game  Laws— Joint  Offence  (ante,  p.  852). 

In  the  case  of  Feshall  v.  Layton  (2  T.  B.  712, 
decided  before  the  1  &  2  Will.  4,  c.  32),  Lord 
Kenyon,  C.  J.,  said,  that  where  several  unqualified 
persons  offended  by  going  out  together  and  killing 
a  hare,  only  one  penalty  can  be  recovered,  though 
the  prosecutor  has  his  election  which  he  will  sue. 
So,  in  the  case  of  R.  v.  Bleasdale  and  another  (4 
T.  R.  809),  which  waa  a  conviction  on  the  repealed 
stat.  5  Anne,  c.  14,  s.  4,  for  which  the  defendants 
were  convicted  in  £5  each,  the  court,  without  hear- 
ing the  arguments,  said  the  conviction  could  not  be 
supported,  it  being  only  one  offence,  and,  therefore, 
the  conviction  was  quashed.  So  that  though  several 
persons  may  join  in  using  a  dog,  Sec,  this  is  but  one 
offence,  there  being  but  one  act  done  by  all ;  it 
might  be  urged  that  the  words  of  the  act— vis., "  any 
person,"  may  mean  each  and  every  person.  At  all 
events,  if  each  were  using  a  gun  or  dog,  or  each 
setting  a  snare,  they  would  each  be  subject  to  a 
penalty,  because  each  would  then  be  guilty  of  a  dis- 
tinct, separate,  substantive  act  (see  Christ.  C.  L.  161). 
J.  W.  Vnraro  (Yeovil). 

No.  79. — Game  Laws— Joint  Offence  (ante,  p.  852). 
This  question  is  answered  in  Stone's  Justices' 
Pocket  Manual,  p.  119,  5th  edit.  It  h  there  asked, 
"  Is  using  a  dog  or  gun  by  two  or  more  persons  a 
joint  offence.  Although  there  is  some  difference  of 
opinion,  the  preponderance  of  authority  is  in  iarour 
of  this  being  a  joint  offence  under  sees.  3  and  23, 
when  committed  by  more  than  one  person,  punish- 
able' only  by  a  joint  penalty.  The  fine  is,  therefore, 
indivisible,  and  must  be  imposed  on  all  who  are  con- 
victed, and  cannot  be  apportioned  among  them. 
The  rule  is,  that  where  the  act  is  indivisible,  so  is  the 
penalty,  and  the  payment  by  one  defendant  will  en- 
title all  to  their  discharge  (R.  v.  Bleasdale,  4  T.  B. 
809 ;  Pestrall  v.  Layton,  2  T.  R.  712 ;  but  vide  15 
J.  P.  359,  where  the  opposite  opinion  is  maintained." 
I  am  clearly  of  opinion,  with  the  mooter,  that  this  is 
a  joint  offence,  and  one  penalty  will  attach.  A.  and 
B.  have  been  wrongly  convicted  in  £5  each. 

Guliklmus  T. 

No.  79.— Game  Laws— Joint  Offence  (onto,  p.  352). 
I  am  of  the  mooter's  opinion  upon  this  point  The 
only  doubt  is  that  expressed  in  Burns'  Just.  vol.  8, 
page  225  (after  laying  down  that  by  the  statute  of 
5  Anne,  c.  14,  s.  4,  only  one  penalty  could  be  im- 
posed), as  follows :  "  But  as  there  is  some  difference 
between  the  wording  of  the  present  enactment  and 
the  5  Anne,  c.  14,  a.  4,  this  is  not  free  from  doubt; 
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it  might  be  urged  that  'any  person 'inay  mean  coca 
xmd  every  person*  If  A.  and  B.  each  had  a  dog  or 
gun,  two  penalties  could  have  been  inflicted  (Christ. 
G.  L.  161).  H.  Wood  (Yeovil). 

No.  80.— Stolen  Notes—Restoration  (ante,  p,  368). 

This  question  appears  to  me  to  be  analagous  to 
that  of  a  stolen  bill  or  note  transferable  by  mere 
delivery,  in  which- case  the  thief  may  Convey  a  title 
in  it  to  any  person  acquiring  the  tame  from  him 
bond  fide,  and  for  a  valuable  consideration ;  yet,  if 
snch  person  take  it  without  sufficient  caution,  under 
circumstances  which  ought  to  hare  put  a  reasonable 
man  on  his  guard  and  subject  him  to  the  imputation 
of  such  gross  negligence  as  evidences  fraud,  he  will  not 
be  allowed  to  retain  H  even  though  he  has  given  its 
mil  value  (Smith's  Mer.  Law,  p.  211,  4th  edit).  It 
is  my  opinion  that  the  money-changer,  if  innocent 
of  all  fraud  and  not  guilty  of  gross  negligence, 
ought  to  retain  the  notes.  Guliblmus  T. 

No.  SO.— Stolen  Notes— Restoration  (ante,  p.  862). 

At  the  last  quarter  sessions  for  the  county  of 
Somerset,  held  at  Taunton,  a  woman  was  convicted 
of  stealing  a  £6  Bank  of  England  note,  which  note, 
between  the  time  of  the  offence  and  the  trial,  found 
its  way  into  the  hands  of  Stuckey's  Banking  Com- 
pany, and  was  produced  by  the  managers  on  the 
trial.  The  prosecutor  applied  to  the  court  for  the 
restoration  of  the  note.  The  court  held  that  they 
bad  no  power  to  make  such  an  order. 

J.  W.  Viking  (Teovil). 

No.  80.— Stofe*  Notes—Restoration  (ante,  p.  826). 

This  question  cannot  be  answered  without  more 
light  being  thrown  on  the  subject  of  the  sale.  For 
instance,  if  the  money-changer  lived  in  London,  and 
gave  valuable  consideration  in  exchange  for  the 
notes,  he  would  be  entitled  to  the  notes  in  dispute, 
44  as  all  sales  and  contracts  in  market-overt  are  not 
only  good  between  the  parties,  but  are  also  binding 
on  all  who  have  any  right  or  property  therein." 
If;  then,  the  sale  was  not  effected  in  accordance 
with  the  rules  laid  down  in  regard  to  market-overt, 
B.  would  no  doubt  be  the  person  entitled  to  the  same 
(as  to  market-overt,  lee  2nd  edit,  of  Steph.  Com. 
vol.  2,  pp.  46,  66,  and  111 ;  vide  also  Peacock  v. 
Rhodes,  Doug.  688 ;  and  Price  v.  Neale,  8  Burr. 
1364.  S.  H.  (Harboroogfa). 

No.  SO.— Stolen  Notes— Restoration  (ante,  p.  362). 

The  money-changer  would  have  the  best  right  to 
them.  This  point  arose  only  a  few  weeks  ago  in  a 
ease  in  which  the  Bank  of  England  were  plaintiffi, 


at  i 


H.  Woon  (Yeovil). 


No.  80.— Stolen  Notes— Restoration  (ante,  p*  862). 
This  moot  point  is  the  subject  of  a  decided  case. 
In  Miller  v.  Race  (1  Smith*  Leading  Cases,  260 ; 
1  Burr.  462),  a  case  very  similar  to  the  one  pro- 
posed, it  was  held  that  property  in  a  bank  note  passes 
Bke  that  in  cash  by  delivery ;  and  a  party  taking  it 
bond  fide  and  for  value  is  entitled  to  retain  it  as 
against  a  former  owner  from  whom  it  has  been 
stolen.  W.  E.  B. 

No.  81.— Weekly  Tenancy— Notice  to  Quit  (ante,  p. 
862). 
The  case  of  lodgings  depends  on  a  pacwcular 
contract,  and  is  an  exception  to  the  general  rule  as 
regards  notices  to  quit.  In  all  cases  the  notice  to 
quit  must  have  reference  to  the  terms  of  (he  letting; 
therefore,  where  the  tenant  had  taken  the  house  by 
the  month,  a  month's  notice  to  quit  is  quite  sufficient 
— eo  a  weekly  taking  only  requires  a  weekly  notice 
(WoodfalTs  Landlord  and  Tenant,  p.  279). 

GuuelmusT. 

No.  81.— Weekly  Tenancy— Notice  to  Quit  (ante,  p. 
862). 
If  the  tenancy  is  for  one  single  quarter,  month,  or 
week,  no  notice  to  quit  is  requisite,  as  the  duration 
of  the  holding  is  fixed  and  determined,  but  if  the 
holding  is  from  half-year  to  half-year,  half  a  year's 
notice  must  be  given;  if  from  quarter  to  quarter,  a 
quarter's  notice ;  if  from  month  to  month,  a  month's 
notice ;  and  if  from  week  to  week,  a  week's  notice  to 
quit;  and  if  the  lodger  quits  his  apartments  without 
giving  such  notice,  he  is  liable  to  the  payment  of  a 
quarter's,  a  month's,  or  a  week's  rent,  according  .to 
the  term  of  hiring  (Addison  on  Contracts,  1,  478; 
Doe  v.  Hasell,  1  £sp.  94  ;  Doe  v.  Rafian,  6  Esp.  4). 
The  dictum  of  Parke,  -B.,  in  Towne  v.  Campbell 
8  Com.  Ben.  922-8),  as  to  a  weekly  tenancy,  must 
be  taken  to  apply  where  the  tenancy  is  certain^  but 
that  if  the  lodger  holds  over,  the  landlord  will  be 
entitled  to  a  week's  notice  or  a  week's  payment,  end 
the  tenant  on  the  ether  hand  to  a  similar  indulgence 
before  he  could  be  ejected.  C.  F. 

No.    81.— Weekly  Tenancy— Notice   to  Quit  (ante, 
p.  862). 
A  notice  is  not  necessary  uuless  there  be  a  con- 
tract or  usage  to  that  effect  (Huflell  v.  Araritsfead, 
7  Car.  and  P.  66).  H.  Wood  (Yeovil). 

No".  SI.— Weekly  Tenancy— Notice  to    Quit  (ante, 

p.  862). 

If  the  letting  was  for  one  week  only,  then  no 

notice  would  be  required,  but  if  from  week  to  week, 

the  hiring  could  not  be  determined  without  a  week's 

notice  (vide  Doe  dem.  Parry  v.  Hasell,  1  Esp.  R. 

49;  altto>  Doc  ex  dem  Peacock  v.Eaflkn,  OEsp.B.  4. 

J.  W.  Vnnwo  (Teovil). 
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No.  82. — Conveyance  without  exercising  power  of 
appointment  (ante,  p.  352). 
A. 's  dealing  with  the  estate  and  creating  an  interest 
inconsistent  with  the  exercise  of  his  power,  ex- 
tinguishes his  power,  and  therefore  this  deed  will 
operate  as  a  valid  and  indefeasible  conveyance  to 
C.  of  the  whole  of  A.'s  interest,  on  the  general 
principle  that  it  is  not  permitted  to  a  man  to  defeat 
his  own  grant  (see  West  v.  Berney,  1  Buss.  &  My. 
431 ;  Bickley  v.  Guest,  ibid,  440 ;  Smith  v.  Death, 
5  Madd.  871.  J.  B. 

No.  82. — Conveyance   without   exercising  power   of 
appointment  (ante,  p.  352). 

It  cannot  be  doubted,  I  think,  that  this  deed  will 
effectually  execute  the  power  of  appointment.  The 
rule  is  established  that  in  case  of  deeds  as  well  as  wills 
regard  is  to  be  had  to  the  intent  of  the  party,  and 
(hat  a  deed  shall  never  be  laid  aside  as  void,  if  by 
any  construction  it  can  be  made  good.  Any  writing 
expressing  the  party's  intent  amounts  in  law  to  a 
good  appointment  and  execution  of  the  power, 
vide  Tomlinson  v.  Deighton,  1  Peere  Wms.  148, 
where  (in  the  execution  of  a  power  of  appointment 
by  lease  and  release,  without  reference  to  the 
instrument  creating  the  power)  it  was  held,  as  the 
clear  opinion  of  the  court,  that  the  conveyance 
was  "an  effectual,  though  improper,  execution  of  the 
power.n  It  is  said,  where  a  party  rather  conveys 
the  estate  as  owner  than  executing  a  power,  exe- 
cutes the  power  informally,  but  the  deed  operates 
upon  the  legal  estate  (2  Sanders  on  Uses,  91). 

C.  Fairer. 

No*  82.  —  Conveyance  without  exercising  Power   of 
Appointment  (ante,  p.  352). 
Without  doubt  this  deed  operates  as  a  valid  and 
indefeasable  conveyance  to  C.  of  the  whole  of  A. 's 
interest.    The  ultimate  limitation  in  default  of  ap- 
pointment is  to  A.  in  fee.    By  force  of  this  owner- 
ship A.  can  therefore  convey  by  grant  or  release. 
Indeed,  when  it  is  important  that  the  covenants  for 
title  or  covenant  to  produce  deeds  should  run  with 
the  land,  this  is  the  preferable  mode  of  conveyance. 
J.  W.  Viking  (Yeovil). 

No.  82. — Conveyance  without  exercising  Power  of  Ap- 
pointment (ante,  p.  352). 

This  is  a  case  where  equity  will  relieve;  the 
general  rule,  as  laid  down  in  Smith's  Manual  of 
Equity  Jurisprudence,  pp.  38,  39,  is  that  equity  will 
not  interpose  in  the  case  of  the  non-execution  of  a 
mere  power,  "  but  where  the  power  is  coupled  with  an 
interest  equity  will  grant  relief  even  in  case  of  the  non- 
execution  of  the  power — because  in  this  case  the  donee 
was  under  an  equitable  obligation  to  exercise  it.71 

VV.  E.  B. 


No.  82. — Conveyance  without  exercising  Power  oj 
Appointment  (ante,  p.  352). 
The  most  common  way  of  conveying  property  as 
mentioned  in  the  question  of  F.  B.  H.  is  by  both 
appointment  and  release,  and  the  principal  reason  of 
this  is  to  guard  against  the  possible  event  of  the  ap- 
pointment being  inoperative  from  non-compliance 
with  the  requisition  of  the  power  in  regard  to  the 
mode  of  its  execution  or  attestation  (Jarman's  Conv. 
vol.  9,  p.  68).  It  therefore  stands  to  reason  that  the 
deed  mentioned  in  F.  B.  H.'s  question  would  operate 
as  a  valid  and  indefeasible  conveyance  to  C.  of  the 
whole  of  A.'s  interest,  for  as  an  appointment  is  in- 
operative if  the  powers  are  not  complied  with,  and 
a  release  is  added  partly  to  guard  against  such  an 
event,  a  release  must  be  a  good  and  valid  convey- 
ance if  the  power  of  appointment  is  not  referred  to 
at  all.  H.  Wood  (Yeovil). 

NOTICES   TO   CORRESPONDENTS. 


S.  H. — A  great  press  of  business  has  prevented  us 
from  giving  attention  to  No.  59  hitherto.  The 
reference  at  p.  336  (Ans.  No.  XI.  to  Examination 
Questions)  should  have  been  to  X.,  ante,  p.  178. 
Will  our  readers  be  pleased  to  make  the  alterations 
in  their  copies  accordingly. 

F.  J.  S.  You  should  know  best  whether  you  are  or 
not  competent  to  get  through.  Try  to  answer  the 
questions,  and  then  compare  yours  with  those  in  our 
u  Keys."    Discuss  the  matters  with  fellow-clerks. 

Lex  (Birmingham). — We  are  obliged  for  your 
kind  advice  and  support  We  quite  agree  with  you 
that  articled  clerks  should  read  something  more  than 
elementary  matter.  We  trust  our  Summary,  as  im- 
proved, will  meet  your  views.  Your  friend  can  get 
the  back  numbers  either  through  a  bookseller  or  our 
publisher. 

T.  P.— Your  answer  arrived  too  late  for  insertion. 
We  wish  you  would  reconsider  the  point,  as  the 
answer  is  clearly  not  correct. 

List  of  Correspondents. — The  name  of  Mr. 
W.  Clayton,  ante,  p.  64,  is  to  be  taken  off  the  list,  as 
he  has  ceased  to  correspond. 

SUBSCRIPTIONS. 

The  subscription  for  twelve  months'  Chronicle 
is  £1,  and  we  shall  be  obliged  by  its  remittance  per 
post-office  order,  payable  at  Strand  Post-office,  to 
our  publisher,  Mr.  Thomas  Day,  of  No.  13,  Carey- 
street.  As  our  subscribers  are  so  numerous,  we  pro- 
pose, for  the  purpose  of  saving  space  here,  to  ac- 
knowledge the  receipt  of  subscriptions  per  fewer.  We 
trust  all  our  subscribers  will  pre-pay,  as  our  plans 
are  dependent  upon  the  pre-payment  system. 

Printed  and  published  by  Thomas  F.  A.  Day,  at  his  residence, 
No.  13,  Carey-street,  Uncoln's-inn-flelds,  In  the  pariah  of  St. 
Clement  Danes,  In  the  county  of  Middlesex— Monday,  April  3,  ISM. 
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HE    KifY  TO    THE   EXAMINATION 

QUESTIONS.    By  the  Editors  of  "  The  Law  Chronicle." 
This  Work,  having  been  published  in  different  Divisions,  and  at 
various  periods,  and  some  of  the  Editions  being  out  of  print,  the  fol- 
lowing statement  is  made  for  the  guidance  of  intending  purchasers  :— 
Division  I.  contains  those  Questions  and  Answers  only  which 
relate  to  COMMON  LAW.    In  consequence  of  the  pending  al- 
terations in  practice,  a  third  edition  of  a  portion  of  the  work 
was  Issued,  containing  "  The  Principles  of  the  Common  Law.'* 
This  is  called  Part  1,  and  the  price  is  4s.  6d.    So  soon  as  the 
Common  Law  Practice  is  settled,  Part  %  containing  "The 
Practice  of  Common  Law,"  will  appear. 
Division  II.  embraces  the  EQUITY  Questions  and  Answers.    The 
third  edition,  containing  "The  Principles  of  Equity,"  appeared 
in  1862,  price  4s.  6d,      The  " Practice"  part  win  appear 
before  long. 
Division   IIL  —  CONVEYANCING.     The  third  edition  of  this 
Division  appeared  in  November,  1851,  price  7s.  6d.  8m'  sewed. 
Division  IV.— BANKRUPTCY.    The  second  edition  appeared  in 

November,  1851,  price  7a  6d.  8vo.  sewed. 
Division  V.— CRIMINAL  LAW.    The  second  edition  appeared  in 

December,  1851,  price  7s.  6d.  8vo,  sewed. 
The  Publisher  will  send  any  of  the  Divisions,  per  post,  free,  on 
receiving  a  remittance  for  the  published  price. 

It  may  be  mentioned,  also,  that  the  Work  contains  the  Questions 
from  the  commencement  of  the  Examinations  in  1835,  and  tliat  in 
each  case  they  are  brought  down  to  the  time  of  publication,  while  the 
Answers,  which  are  very  full,  inellEW  references  to  the  most  recent 
Statutes  and  Cases. 

%  All  the  editions  now  on  sale  are  unanVeed  by  sny  recent  altera- 
tions in  the  law. 

London :  T.  F.  A.  DAY,  13,  Carey-street.  LWcoln's-lnn 
— .    .  .      ■  ■  -- —      *• 

Just  published,  price  4s,  64,  8vo,  sewed, 

LITTLETON'S  TENURES  r  with  Notes,  and 
Copious  Questions  on  "the  Text  and  Notes,  New  Edition. 
The  mode  in  which  this  work  has  been  edited  is,  in  the  first  place, 
by  omitting  the  portions  quite  obsolete ;  in  the  next  place,  by  slightly 
altering  Littleton's  Text,  where  somo  partial  change  has  been  made 
in  the  law  since  Littleton's  time;  and,  in  the  third  place,  by  adding 
notes  to  very  many  of  the  sections,  noticing  the  changes  made  by 
statutes,  and  in  some  cases  stating  recent  decisions  of  importance ; 
and,  in  the  last  place,  by  furnishing  a  most  complete  series  of 
questions  on  the  texts  and  notes. 

London :  T.  F.  A.  DAY,  13,  Carey-street,  UncohVs-inn. 
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Worcester  Law  Students  Society. 
We  cannot  better  forward  the  interest  of  the  above 
society  than  by  giving  insertion  to  the  following 
communication  of  the  corresponding  secretary,  which 
will,  we  trust,  have  its  desired  effect  with  our  sub- 
scribers:— 

Worcester,  April  12th,  1866. 

Dear  Sib,— By  the  kind  assistance  of  the  Wor- 
cester and  Worcestershire  Law  Society,  a  law  stu- 
dent's society  has  recently  been  resudtated  \n  this 
city,  and  is  now  in  a  very  flourishing  condition.  As 
a  proof  of  the  estimation  in  which  such  societies  are 
held,  and'  of  the  great  value  they  are  to  the  law 
students,  I  may  mention  that  nearly  every  articled 
clerk  in  this  city  is  enrolled  as  a  member,  and  that 
the  attendance  of  members  at  the  reading  rooms  is 
very  regular.  Believing  that  publicity  will  naturally 
forward  the  interests  of  the  society,  I  should  feel 
obliged  by  your  noticing  it  in  your  paper.  The  old 
society  died  a  natural  death  in  consequence  of  its 
members  all  having  been  admitted  attornies. 
lam,  Sir, 

Your  obedient  servant, 

Herbert  John  Hill, 

Correqpradinc  Secretary  Worowter 
Law  Student  Society. 

The  Editor  of  the  "Law  Chronicle." 
Note. — We  may  add,  for  the  benefit  of  those 
desirous  of  communicating  with  the  corresponding 
secretary,  Mr.  Hill,  that  his  address  is  "  Guildhall, 
Worcester." 


Birmingham  Law  Student's  Society. 

The  following  question  was  discussed  at  the 
meeting  held  on  the  14th  March  last : — 

"To  an  action  by  the  personal  representative  of 
a  deceased  person  to  recover  a  debt  accrued  due  to 
him  in  his  representative  capacity,  can  a  debt  owing 
by  the  deceased  to  the  defendant  be  pleaded  as  a 
set-off?" 

At  common  law  a  defendant  could  not  avail  him- 
self of  any  cross  demand  he  had  against  a  plaintiff, 
unless  such  cross  demand  arose  out  of  the  plaintiff's 
demand,  as,  for  instance,  a  claim  to  reduce  the 
1  plaintiff's  demand  by  reason  of  the  inferior  value  of 
goods  sold  or  work  done  by  the  plaintiff.  When 
the  defendant's  cause  of  action  against  the  plaintiff 
was  independent  of  the  plaintiff's  cause  of  action 
against  the  defendant,  the  defendant's  only  remedy 
was  (and  still  is  in  all  other  cases,  except  where 
debts  are  the  causes  of  action)  a  cross  action.  The 
2  Geo.  2,  c.  22,  s.  13,  enacts  u  that  where  there  are 
mutual  debts  between  the  plaintiff  and  defendant,  or 
if  either  party  sue  or  be  sued  as  executor  or  adminis- 


trator, where  there  are  mutual  debts  between  the 
testator  or  intestate  and  either  party,  one  debt  may  be 
set  off  against  the  other."    The  question  discussed 
arose  in  the  late  case  of  Watte  v.  Rees  (9  Ex.  696 ; 
L.  J.  1854,  Ex.  238)  but  was  not  settled,  the  Court 
of  Exchequer  refusing  to  decide  between  the  con- 
flicting cases  of  Scholefield  v.  Corbett  (6  K/ft  M. 
627)  in  the  negative,  and  the  more  recent  decision 
of  Mardall  v.  Thelluson  (L.  J.  1854,  Q.  B.  410)  in 
the  affirmative,  and  the  point  is  now  understood  to 
be  before  the  Exchequer  Chamber. 
.  The  principal  cases  on  the  Bubject,  arranged  in 
the  order  of  time,  appear  to  be  Shipman  v.  Thomp- 
son, in  1738  (Willes,  103)  which  is  not  only  the 
earliest  authority  but  the  one  most  frequently  cited 
on  both  sides  of  the  question.    It  was  an  action 
by  an  executrix  against  the  testator's  steward  fbr 
rents  received  by  the  steward  after  the  testator's 
death.    The  defendant  insisted  that  the  executrix 
could  not  recover  anything,  because  she  had  brought 
the  action,  not  as  executrix,  but  in  her  own  name 
and  right,  and  that  at  any  rate  he  was  entitled  under 
the  statute  to  set  off  a  sum  of  money  which  he  had 
lent  to  the  testator  during  his  life.    These  two  legal 
questions  were  referred  to  Mr.  Justice  Fortescue, 
at  chambers,  and  he  decided,  first,  that  the  plaintiff 
might  sue  in  her  own  name,  and  need  not  describe 
herself  as  executrix,  because  the  cause  of  actton 
arose  to  her  after  the  testator's  death ;  and,  secondly, 
that  because  the  plaintiff  sued  in  her  own  name,  and 
not  as  executrix,  the  defendant  had  not  a -right  of 
set-off,  and  this  decision  was  upheld  by  the  full 
court,  and  the  additional  reason  given  that  if  the 
set  off  were  allowed,  it  would  disturb  the  distribution 
of  assets. 

So  far  as  this  case  goes,  it  is  rather  an  ambiguous 
authority;  for  although  the  debt  accrued  to  the 
plaintiff  in  her  representative  capacity  (and  so  far  is 
in  all  fours  with  the  question  under  discussion),  yet 
it  would  not  apply  where  the  plaintiff  sued  as 
executor,  and  on  this  ground  it  was  disregarded  by 
Lord  Campbell  in  Mardall  v.  Thellusson.  There 
are,  however,  several  cases,  not  cited  in  Mardall  v. 
Thellusson,  whioh  are  not  open  to  the  objection  there 
urged  against  Shipman  v.  Thompson,  in  which 
executors  have  sued  as  executors  for  debts  due  to 
them  in  their  representative  capacity,  and  claims  to 
set-off  debts  owing  by  the  deceased  to  the  defendant 
have  been  uniformly  disallowed.  Such  cases  are 
Rilvington  v.  Stevenson,  in  1768,  andTegetmeyer  v. 
Lumley,  in  1785  (both  reported  in  the  notes  to 
Hutchinson  v.  Sturges,  in  whioh  also  a  similar  doctrine 
is  laid  down  aliter),  Houston  v.  Robertson,  in  1815 
(6  Taunt.  448),  and  Bogerson  v.  Ladbrooke,  in  1822 
(1  Bing.  97).  The  last  is  a  very  strong  case.  The 
defendants  were  bankers,  and  at  the  time  of  the 
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death  of  one  of  their  customers  (to  whom  the  plain- 
tiff was  executor)  held  a  large  balance  in  hand  to 
the  credit  of  such  customer.  From  this  balance  the 
defendants  claimed  to  deduct  (amongst  other  things) 
a  sum  of  £900  and  upwards,  the  amount  of  a  promis- 
sory note  of  the  customer  payable  at  a  day  which 
had  not  arrived  when  the  customer  died,  but  the 
amount  whereof,  less  a  rebate  of  interest  from  the 
customer's  death  to  the  day  of  payment,  the  defend- 
ants had,  on  hearing  of  the  customer's  death,  debited 
against  the  balance  in  their  hands.  The  executor 
brought  his  action  as  executor  for  the  balance  stand- 
ing to  his  testator's  credit  at  the  time  of  his  death, 
«nd  the  Court  of  Common  Fleas  held  that  the 
defendants  had  no  right  to  set-off  the  amount  of  the 
promissory  note;  this  case  is,  therefore,  a  clear 
authority  in  the  negative.  Of  the  same  character  is 
Scholefield  v.  Corbett,  in  1836. 

The  next  case  of  Blakesley  v.  Smallwood,  in  1846 
(8  Q.  B.  538)  differs  from  all  the  preceding  ones  in 
being  an  action  against  executors.  It  is  said,  arguendo, 
in  some  of  the  cases  that  there  is  a  difference  between 
actions  by  and  against  executors,  because  in  the 
latter  case  the  distribution  of  assets  cannot  be 
affected.  The  inconvenience  which  would  arise  in 
the  latter  case  from  the  order  of  distribution  being 
interfered  with  is  no  doubt  an  additional  reason  in 
such  cases,  but  there  appears  to  be  no  distinction 
made  in  the  statute  between  executors  plaintiffs  and 
executors  defendants — the  only  test  is,  is  the  proposed 
set-off  one  which  accrued  to  or  against  the  testator  or 
intestate  in  his  lifetime  t  If  so,  it  can  be  used  by  or 
against  the  personal  representatives,  but  not  other- 
wise. In  Blakesley  v.  Smallwood  the  executors 
pleaded  a  set-off  due  from  the  plaintiff  to  their  testator, 
which  was  of  course  allowed,  being,  it  will  be  ob- 
served, within  the  words  of  the  statute.  This  was 
followed  by  Mardall  v.  Thellusson  (ubi  supra),  which' 
decides  the  question  under  discussion  in  the  affirma- 
tive, on  the  ground  (amongst  others)  that  the 
circumstances  of  that  case  were  like  those  of  Blakesley 
v.  Smallwood,  whereas  there  is  the  important  differ- 
ence that  in  Blakesley  v.  Smallwood  the  set-off  was 
due  to  the  testator  in  his  lifetime,  and  in  Mardall  v. 
Thellusson  the  set-off  was  for  money  received  by  the 
plaintiff  for  the  use  of  the  executors  after  the  tes- 
tator's death,  and  for  which  the  testator  never  had  a 
right  of  action.  Again,  in  that  case,  as  is  observed 
by  Mr.  Baron  Martin  in  Watts  v.  Bees  (ubi  supra), 
H  is  erroneously  supposed  that  a  debt  between 
executors,  in  their  representative  capacity,  and 
another  person  would  be  a  "  mutual  debt,"  and 
would  be  set  off  under  the  first  sentence  of  the 
statute  which  speaks  of  "  mutual  debts,"  and  did 
not  require  'the  subsequent  clause  as  to  executors 
and  adnunistratoxs,  whereas  nothing  is  more  clear' 


than  that  a  debt  to  be  mutual  must  be  due  from  the 
same  persons  in  the  same  right.  The  only  other 
ground  of  decision  in  Mardall  v.  Thelluson  was  that 
the  negative  rested  on  Shipman  v.  Thompson,  but  it 
has  been  already  shewn  that  putting  aside  Shipman 
v.  Thompson,  there  are  numerous  authorities  exactly 
in  point.  The  affirmative  seems  to  rest  entirely  on 
Mardall  v.  Thellusson,  and  to  derive  no  support  from 
either  the  language  of  the  statute  or  any  other 
decisions. 

It  was  also  observed,  as  an  additional  reason  in 
the  negative,  that  even  in  courts  of  equity  (to  which, 
before  the  statute  of  set-off,  persons  were  driven  to 
get  an  allowance  of  a  cross  claim  by  way  of  set-off) 
set-off  is  not  allowed  except  where  the  parties  sue 
and  are  sued  in  the  same  right,  or  there  is  some 
speoial  equity  in  the  circumstances  of  the  case.  From 
the  case  of  Jeffs  v.  Wood,  in  1723,  down  to  the  case 
of  Lombard  v.  Older,  in  1853  (17  Beav.  542,)  the 
authorities  are  uniform  in  stating  that  a  set-off  in 
autre  droit  is  not  to  be  allowed.  This  was  the  doc- 
trine of  courts  of  equity  before  the  statute,  and  still 
is,  except  in  those  cases  provided  for  by  the  statute, 
and  the  latter  case  of  Lombard  v.  Older  is  an  express 
authority  that  even  in  equity  the  point  would  be 
decided  in  the  negative.  This  disposes  of  any  doubt 
which  might  be  raised  whether,  although  the  weight 
of  authority  may  be  against  the  set-off  as  a  legal 
defence,  it  sould  not  be  pleaded  as  an  equitable 
defence  under  "  The  Common  Law  Procedure  Act, 
1854,"  as  it  conclusively  shews  that  it  could  not 
G.  J.  Johnson.  Hon.  Sec. 


Law  Students  Mutual  Corresponding 
Society. 

To  the  Editors  of  (he  Law  Chronicle. 

Gentlemen, — Permit  me  through  the  medium  of 
your  columns  to  direct  the  attention  of  my  fellow 
articled  clerks  to  this  most  valuable  society.  It  was 
nrst  Btarted  by  Mr.  Gilman,  a  gentleman  whose 
name  must  be  familiar  to  your  subscribers,  and  to 
his  unceasing  exertions  it  owes  its  present  flourishing 
circumstances. 

When  the  idea1  was  first  proposed  it  met  I  believe, 
with  some  opposition  (  as  is  generally  the  case  with 
any  innovation),  and  this  I  fancy,  because  it  was 
thought  that  it  could  not  be  carried  into  effect,  and 
even  were  that  practicable,  that  it  would  not  answer 
the  desired  end.  But  the  utter  falsity  of  these 
notions  has  been  demonstrated  in  a  striking  manner 
by  the  large  number  of  members  it  now  possesses, 
upwards  of  50,  and  which  is  continually  increasing. 
I  was  opposed  to  it  at  first  but  I  have  seen  by  ex- 
perience its  great  utility,  and  I  think  I  may  now  say 
that  it  does  not  possess  a  warmer  advocate  or  one 
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more  desirous  to  see  its  excellence  duly  and  uni- 
versally appreciated. 

The  Law  Students1  Mutual  Corresponding  Society 
is  one  which  has  for  its  sole  aim  and  object  the  im- 
provement of  articled  clerks  and  an  institution  which 
has  this  end  in  view,  even  were  it  but  imperfectly 
answered,  which  is  far  from  being  the  case  here,  de- 
serves the  attention  of  all  articled  clerks ;  and  I  feel 
convinced  that  this  society  will  before  long  enrol  in 
its  ranks  a  very  large  portion  of  the  articled  clerks 
throughout  England  and  Wales. 

It  is  a  well  known  fact  that  there  is  no  better 
means  of  improving  and  educing  mental  culture 
among  any  class  of  students  than  by  debating  so- 
cieties ;  and  why  is  this  ? — Because  by  such  societies 
they  are  brought  into  close  connection  with  each 
other,  the  juniors  have  the  benefit  of  the  seniors 
knowledge  and  experience ;  because  two  heads  are 
better  than  one ;  because  the  idle  are  stimulated  to 
exertion,  and  the  industrious  are  rewarded  by  seeing 
their  efforts  appreciated. 

Failing  a  debating  society  I  apprehend  the>next 
best  thing  is  a  society  which  will  approach  nearest 
in  its  effect  to  it.  This  can  be  done  in  no  other  way 
than  by  linking  together  articled  clerks  in  one  aggre- 
gate body  and  by  circulating  amongst  them  moot 
points  for  discussion;  this  is  done  in  an  excellent 
manner  by  the  society  of  which  I  am  writing. 

I  should  be  trespassing  too  much  upon  your  kind- 
ness and  space  were  I  to  detail  the  plan  of  working 
upon  which  this  society  goes,  but  I  am  sure  if  any 
gentleman  who  may  feel  inclined  to  become  a  mem- 
ber, will  apply  to  Mr.  Gilman,  of  Norwich,  he  will 
furnish  him  with  every  information. 

In  conclusion,  let  me  respectfully  urge  upon  my 
fellow .  articled  clerks,  for  their  own  improvements1 
sake,  to  lose  no  time  in  availing  themselves  of  the 
advantages  placed  within  their  reach  by  the  Law 
Students  Mutual  Corresponding  Society. 

I  remain,  Gentlemen, 

Yours  very  truly 

Charles  C.  Ellis. 
Rutitin>  April  20,  1855. 


Admission  of  Solicitors  in  Chajjcery. — The 
Master  of  the  Rolls  has  appointed  Tuesday,  the 
8th  of  May,  1855,  at  the  Rolls1  Court,  Chancery- 
lane,  at  four  in  the  afternoon,  for  swearing  solicitors. 
Every  person  desirous  of  being  sworn  on  the  above 
day  must  leave  his  common  law  admission  or  his 
certificate  of  practice  for  the  current  year  at  the 
secretary's  Office,  Rolls-yard,  Chancery-lane,  on  or 
before  Monday,  the  7th  day  of  May,  1855. 


SUBSCRIPTIONS. 
The  subscription  for  twelve  months1  Chronicle 
is  £1,  and  we  shall  be  obliged  by  Ha  remittance  per 
post-office  order,  payable  at  Strand  Post-office,  to 
our  publisher,  Mr.  Thomas  Day,  of  No.  13,  Carey- 
street.  As  our  subscribers  are  so  numerous,  we  pro- 
pose, for  the  purpose  of  saving  space  here,  to  ac- 
knowledge the  receipt  of  subscriptions  per  letter.  We 
trust  all  our  subscribers  will  pre-pay,  as  our  plans 
are  dependent  upon  the  pre-payment  system. 


Just  published, 

AN  EXPOSITION  OF  THE  LAND  TAX: 
Its  Assessment  and  Collection ;  showing  the  Subjects  exempt 
from  the  Tax;  mode  of  Granting  Relief  from  the  Doable  Land  Tax 
mmhiI  on  the  Estates  of  Roman  Catholics;  and  Rights  and  Ad- 
vantages conferred  by  the  Redemption  Acts,  with  References  to  the. 
reported  Cases  in  the  Courts  of  Law  and  Equity,  bearing  on  the  sub- 
ject; and  an  Introductory  Sketch  of  the  History  of  the  Land  Tan. 
"j  Mask  A.  Bounonr,  of  the  Inland  Revenue  Office,  Somerset 
louse.— Price  Half-a-Crown,  or  sent  free  for  thirty-six  stamps. 

Also,  by  the  same  Author, 

A  GUIDE  TO  THE  REDEMPTION  OF 
THE  LAND  TAX— Containing  an  Analysis  of  the  several 
Acts  now  In  force  for  the  Redemption  of  the  Land  Tax ;  and  of  the 
powers  given  by  those  Acts  for  the  Sale  and  Mortgage  of  Lands  for 
the  purpose  of  Redemptkm.  To  which  are  appended  Tables  for  cal- 
culating the  Terms  of  Redemption  of  Money  and  Stock.— Price  Is.  6ft. 
or  post  free  for  2s. 

London:  T.  F.  A.  DAY,  13,  Carey-street,  Llncom's-mn. 

In  one  thick  Octavo  Volume,  700  pages,  price  One  Guinea, 

THE  COMMERCIAL  PRODUCTS  OF  THE 
VEGETABLE  KINGDOM ;  Considered  in  their  various  uses  to 
Man,  as  furnishing  Food,  Clothing,  Medicine,  6c*,  and  in  their  rela- 
tion to  the  Arts  and  Manufactures;  forming  a  Practical  Treatise  and 
Hand-book  of  Reference  for  the  Colonist,  Manufacturer,  Merchant, 
and  Consumer,  on  the  Cultivation,  Preparation  for  Shipment,  and 
Commercial  Value,  Ac,  of  the  rations  Substances  obtained  from 
Trees  and  Plants,  entering  into  the  Husbandry  of  Tropical  and  Sub- 
Tropical  Regions,  Ac,  By  P.  L.  SriocoxDs.  "An  elaborate  work 
of  reference.  ...  It  is  divided  into  six  sections,  comprising  the 
substances  used  in  the  preparation  of  Drinks,  Breadstufls,  Condi- 
ments, Dyes,  Olla,  and  Drugs;  and  the  experience  obtained  by 
the  author  as  the  editor  of  the  *  Colonial  Magazine,'  Ac,  has  enabled 
him  to  make  it  especially  complete  in  all  that  relates  to  the  progress 
of  cultivation  in  the  British  possessions."— Txmis, 

"  This  volume  supplies  a  want  that  has  been  seriously  felt,  and  that 
was  in  some  sort  a  reproach  to  a  nation  which  owes  its  greatness 
to  its  commerce.  It  contains  ample  details  on  the  vegetable  pro- 
ductions Imported  into,  the  kingdom.* -Daily  News. 

"  The  author  has  not  contented  himself  with  preparing  a  mere  con- 
densation from  encyclopedias,  commercial  dictionaries,  and  parlia- 
mentary and  consular  reports,  though  even  that  would  doubtless 
prove  a  very  acceptable  contribution  to  commercial  libraries.  His 
colonial  experience  has  largely  added  to  the  ample  materials  which  ha 
has  drawn  from  a  long  array  of  reliable  authorities,  which  he  has 
digested  into  a  convenient  form  for  reference,  with  Immense  labour 
of  research  and  comparisoa  Tho  book  is  really  what  it  professes 
to  be— a  practical  treatise  and  hand-book  of  reference  for  the  colonist, 
manufacturer,  merchant,  and  consumer,  on  the 'cultivation,  prepa- 
ration for  shipment,  and  commercial  value  of  the  various  substances 
obtained  from  trees  and  plants,  entering  into  the  husbandry  of 
tropical  and  sub-tropical  regions."— Morning  Advbbtisxk. 

"  This  is  a  large  work,  but  not  large  enough  for  its  subject.  It  is  of 
great  use.  and  information  to  commerce  and  the  public  generally ;  one 
great  merit  in  a  work  of  reference  this  possesses,  and  that  is  a  very 
copious  index."-*THB  Pebsa. 

*'  Such  a  work  has  long  been  wanted,  and  embraces  so  wide  a  range 
of  subjects  that  it  must  be  peculiarly  interesting  to  planters  and 
agriculturists  generally,  in  our  colonies  and  foreign  possessions.  ** — 
Annals  and  Magazine  or  Natural  History. 

See  also  "Morning  Post/'  "Morning  Chronicle,**  " Economist,'* 
"  Athenaeum,"  Ac,  Ac 

London :  T.  F.  A.  Day,  13,  Carey-street,  Lincoln*Srinn. 
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LAW   FIRE    INSURANCE   SOCIETY. 
Offices,  Nos.  5  and  6,  Chancery-lane,  London, 
Subscribed  Capital,  £5,000,000. 
Tbustebs. 
The  Right  Hon.  the  Earl  of  Devon. 
The  Right  Hon,  Lord  Truro. 
The  Right  Hon.  the  Lord  Chief  Baron. 
The  Right  Hon.  the  Lord  Justice  Knight  Bruce. 
The  Right.  Hon.  Sir  John  Dodson  (Dean  of  the  Arches,  Ac). 
William  Baker,  Eaq.  (late  Master  in  Chancery). 
Richard  Richards,  Esq.  (Master  in  Chancery). 

The  capital  of  this  Society  amount*  to  £5,000,000,  which  has  been 
subscribed  by  more  than  1,000  gentlemen  connected  with  the  pro- 
fession of  the  law,  in  500,000  shares  of  £100  each,  upon  which  £2  10s. 
per  share,  amounting  to  £125,000,  have  been  paid,  and  Invested  in 
Government  Securities  forming  a  Fund  immediately  available  for 
the  liquidation  of  any  Claims  for  Loss  that  may  be  made  upon  the 
Society. 

E.  Blake  But,  Secretary. 

TO  SOLICITORS  AND   OTHERS.— Any  one 

X  having  the  custoTIy  of  the  Will  of  the  late  Major  Rowland  Hill, 
of  the  Hon.  East  India  Company's  Service,  or  who  knows  where  the 
same  Is  deposited,  is  requested  to  write  to  W.  M.  C,  to  the  care  of 
Mr.  Bbidobwatsb,  No.  81,  South  Molton-street,  Oxford-street 

Just  published, 

AN  EXPOSITION  OF  THE  LAND  TAX; 
Its  Assessment  and  Collection ;  showing  the  Subjects  exempt 
from  the.  Tax  i  mode  of  Granting  Relief  from  tho  Double  Land  Tax 
assessed  on  the  Estates  of  Roman  Catholics;  and  Bights  and  Ad- 
vantages conferred  by  the  Redemption  Acts,  with  References  to  the 
reported  Cases  in  the  Courts  of  Law  and  Equity,  bearing  on  the  sub- 
ject; and  an  Introductory  Sketch  of  the  History  of  the  Land  Tax 
By  Mask  A.  BomiDiy,  of  the  Inland  Revenue  Office,  Somerset 
House.— Price  Halloa-Crown,  or  sent  free  for  thirty-six  stamps. 

Also,  by  the  same  Author, 

A  GUIDE  TO  THE  REDEMPTION  OF 
THE  LAND  TAX— Containing  an  Analysis  of  the  several 
Acta  now  in  force  for  the  Redemption  of  the  Land  Tax ;  and  of  the 
powers  given-  by  those  Acts  for  the  Sale  and  Mortgage  of  Lands  for 
the  purpose  of  Redemption.  To  which  are  appended  Tables  for  cal- 
culating the  Terms  of  Redemption  of  Money,  and  Stock.— Price  la  6d. 
or  post  free  for  2a 

London:  T.  F.  A.  DAY,  13,  Carey-street!  Linceln's-inn. 
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In  one  thick  Octavo  Volume,  700  pages,  price  One  Guinea, 

THE  COMMERCIAL  PRODUCTS  OF  THE 
VEGETABLE  KINGDOM ;  Considered  in  their  various  uses  to 
Man,  as  furnishing  Food,  Clothing,  Medicine,  Ac,  and  in  their  rela- 
tion to  the  Arts  and  Manufactures;  forming  a  Practical  Treatise  and 
Hand-book  of  Reference  for  the  Colonist,  Manufacturer,  Merchant} 
and  Consumer,  on  the  Cultivation,  Preparation  for  Shipment,  and 
Commercial  Value,  Ac,  of  the  various  Substances  obtained  from 
Trccaand  Plants,  entering  into  the  Husbandry  of  TroplcaLand  Sub- 
Tropical  Regions,  Ac,  By  P.  L.  Simmoxds.  "An  elaborate  work 
of  reference.  ...  It  is  divided  into  six  sections,  comprising  the 
substances  used  in  the  preparation  of  Drinks,  Breadatuffs,  Condi- . 
ments,  Dyes,  Oils,  and  .Drugs;  ud  the  experience  obtained  by 
the  author  as  the  editor  of  the  *  Co.  ial  Magazine,*  Ac,  has  enabled 
him  to  make  it  especially  complete  in  all  that  relates  to  the  progress 
of  cultivation  in  the  British,  possessions."— Tntta 

"  This  volume  supplies  a  want  that  has  been  seriously  felt,  and  that 
was  in  some  sort  a  reproach  to  a  nation  which  owes  its  greatness 
to  its  commerce.  It  contains  ample  details  on  the  vegetable  pro- 
ductions imported  into  the  kingdom.* -Daily  News. 

44  The  author  has  not  contented  himself  with  preparing  a  mere  con- 
densation from  encyclopaedias,  commercial  dictionaries,  and  parlia- 
mentary and  consular  reports,  though  even  that  would  doubtless 
prove  a  very  acceptable  contribution  to  commercial  libraries.  His 
colonial  experience  has  largely  added  to  the  ample  materials  which  he 
has  drawn  from  a  long  array  of  reliable  authorities,  which  he  has 
digested  into  a  convenient  form  for  reference,  with  immense  labour 
of  research  and  comparison.  The  book  is  really  what  it  professes 
to  be— a  practical  treatise  and  hand-book  of  reference  for  the  colonist, 
manufacturer,  merchant,  and  consumer,  on  the  cultivation,  prepa- 
ration for  shipment,  and  commercial  value  of  the  various  substances 
obtained  from  trees  and  plants,  entering  into  the  husbandry  of 
tropical  and  sub-tropical  regions.*'— Mokmiko  Advebtt*es. 

"  This  is  a  large  work,  but  not  large  enough  for  Its  subject.  It  is  of 
great  use  and  Information  to  commerce  and  the  public  generally ;  one 
great  merit  In  a  work  of  reference  this  possesses,  and  that  is  a  rtry 
copious  index."— Tub  Pbbss. 

"  Such  a  work  has  long  been  wanted,  and  embraces  so  wide  a  range 
of  subjects  that  It  must  be  peculiarly  interesting  to  planters  and 
agriculturists  generally,  in  our  colonies  and  foreign  possessiona/*— 

ANKAL8  AXD  MAGAZINE  OF  NaTUBAI.  HlflTOBT. 

Sec  also  " Morning  Post,**  "Morning  Chronicle,**  w Economist,*' 
"Athenaeum,"  Ac,  Ac 

London :  T.  F.  A.  Day,  18,  Carey-street,  Lincoln's-hm. 

* 

HOLLO  WAY'S  PILLS,  singularly  efficacious  in 
curing  Bile  and  indigestion.— These  Fills  act  so  peculiarly  upon 
the  Bowels,  and  have  so  gooll  an  effect  on  the  system,  that  persons 
suffering  from  Bile,  Indigestion,  Headaches,  Dimness  orsijrht,  Loss  of 
Appetite,  Debility,  Nervousness,  Liver  or  Stomach  Complaints  should 
have  immediate  recourse  to  them,  as  there  is  no  medicine  to  be  com- 
pared with  the  properties  they  possess.  They  may  be  taken  in  all 
climates,  and  by  both  sexes,  at  any  period  of  life.  The  cures  effected 
by  their  use  convinces  every-one  that  they  are  the  very  best  family 
medicine  extant.  Sold  by  all  Druggists,  and  at  Professor  Hollo  way  a 
Establishment,  244,  Strand,  and  80,  Maiden-lane,  New  York. 
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MOOT     POINTS. 


No.  96.— Partnership— Loss  (ante,  p.  423). 
Sir,— An  erratum  has  been  made  in  this  point ; 
instead  of  "  partnership  interest "  should  have  been 
placed  " partnership  inter  se." 

A.  H.  Moeton  (Xouth). 

No.  99. — Executor*  tarrying  on  Testator's  Business. 

A.,  by  his  will,  directed  his  executors  to  carry  on 
several  collieries  unxil  a  certain  time  for  the  benefit 
of  his  estate.  In  the  executors'  opinion  the  will  did 
not  confer  sufficient  power  on  the  executors  for  car- 
rying on  the  collieries.  The  executors,  therefore, 
had  a  deed  prepared  containing  new  and  extensive 
powers,  and  which  deed  was  executed  by  all  the 
persons  interested.  Under  the  will.  Is  such  a  deed 
valid  without  the  aid.of  a 'court  of  equity  ? 

A  Subscriber. 

No.  100. — Bankruptcy  Assignees — Joint  Tenancy 

or  not. 
Do  the  official  and  trade  assignees  of  a  bankrupt 
take  as  joint  tenants  ?  If  so,  in  case  of  the  death  of 
the  trade  assignee,  would  it  be  safe  to  take  a  convey- 
ance from  the  official  assignee  alone,  or  must  there 
be  another  trade  assignee  appointed  ? 

Studkns. 

NO.  101.— Copyhold— Grant— Feoffment. 
B.,  at  a  general  court  baron  of  a  manor  of  which 
he  is  lord,  in  1820  granted  and  delivered  seizin  of  a 
piece  of  freehold  land,  to  be  held  by  copy  of  court 
roll ;  of  course  the  land  cannot  be  held  as  copyhold, 
but  will  the  grant,  accompanied  as  it  was  by  delivery 
of  seizin,  operate  as  a  feoffment  at  the  common  law  ? 

Alpha  (Witham). 

No.  102.— Party  to  a  Deed— Legal  Estate. 
By  an  indenture  executed  before  the  8  &  9  Vic. 
c.  106,  and  made  between  A.  B.  of  the  one  part,  and 
C.  D.  of  the  other  part,  certain  freehold  lands  and 
hereditaments  were  conveyed  to  C.  D.,  his  heirs  and 
assigns,  in  trust  and  for  the  use  of  E.  F.,  his  heirs 
and  assigns.  E.  F,  was  not  a  party  to*  the  deed. 
Did  E.  F.  take  an  immediate  estate  in  the  use 
which  would  by  the  statute  of  uses  be  transmuted 
into  the  legal  estate,  or  did  the  legal  estate  vest  in 
CD.?  (2  Prest.  Conv.  394 ;  Burton's  Comp.  pi. 
442,  n).  M 

No.  103. — Executor  preferring  Creditor  after  Suit. 
Can  an  executor  voluntarily  pay  a  specialty  or 
simple  contract  debt  after  a  bill  has  been  filed  by  a 
specialty  creditor  for  the  administration  of  the  estate, 
and  would  it  make  any  difference  if  such  specialty 
creditor  instituted  the  suit  for  payment  of  his  own  debt 
only?.  J.  II.  M. 


No.  104. — Obstructing  Lights  by  Building. 
A.  built  a  house  on  the  edge  of  his  land.  Shortly 
after  B<,  the  owner  of  the  adjoining  land,  did  the 
same  on  his  land,  and  so  near  A.'s  house  as  to  ob- 
struct the  light  from  coming  into  it.  Both  houses 
are  only  recently  built.  Can  A.,  not  having  a  title 
to  the  light  by  prescription,  sue  B.  ?  How  is  this 
case  affected  by  stat.  3  &  4  Will.  4,  c.  71?  (vide 
Broom's  Maxim's,  2nd  edit.,  p.  281). 

R,  W.  (Cheltenham). 

No.   105.— Evidence— Affiliation  of  Bastard— Cor- 
roborative Evidence. 

By  the  late  Act  of  Parliament  (14  &  15  Vic.  c.  99, 
a.  2)  to  amend  the  law  of  evidence,  parties  to  suits 
are  competent  and  compellable  to  give  evidence  on 
behalf  of  either  or  any  of  the  parties  to  the  said  suit, 
action,  or  other  proceeding,  subject  to  the  exceptions 
mentioned  in  the  3rd  section. 

In  proceedings  before  magistrates  to  affiliate  a 
bastard  child,  can  the  plaintiff  summon  the  defendant 
as  a  witness  to  give  evidence  to  corroborate  her  case 
in  order  to  satisfy  the  Act  of  Parliament  ?  And  has 
the  plaintiff  a  right  to  ask  defendant  upon  such 
examination  questions,  which  if  answered  in  the 
affirmative,  would  supply  the  corroborative  evidence 
required  by  the  plaintiff,  and  would  justify  the 
magistrates  in  making  an  order  upon  the  defendant 
as  father  of  the  plaintiff's  child? 

Objections  have  been  raised  to  such  questions 
being  asked,  on  the  ground  that  defendant  would, 
by  answering  in  the  affirmative,  criminate  himself, 
or  the  answers  might  tend  to  criminate  him.    It  has 
been  contended,  that  in  case  the  bench  made  an 
order  upon  the  putative  father,  and  he  disobeyed 
that  order,  an  indictment  might  be  preferred  against 
him,    and    that   consequently   by   answering   (he 
questions  in  the  affirmative  such  answers  would  tend 
to  criminate  him.  'Such  objection  appears  to  me 
totally  groundless,  and  I  conceive  that  the  defendant, 
upon  being  called  by  the  plaintiff  to  give  evidence 
on  her  behalf,  though  against  himself,  is  bound  by 
the  before-mentioned  Act  of  Parliament  to  answer 
all  questions  that  may  be  asked  him,  except  such 
as  would  criminate  or  tend  to  criminate  himself; 
and  it  is    submitted    that  such   answers   in   the 
affirmative  as  would  corroborate  the  plaintiff's  case, 
viz.,  such  as'  paying  the  plaintiff  money,  promising 
her  marriage,  &c,  would  not  either  criminate  or 
tend  to  criminate  the  defendant ;  and  if  the  defendant 
refuses  to  answer  such  questions,  and  the  magistrates 
refuse-  to  commit  him   for  not  doing  so,  has  the 
plaintiff  any,  and  if  so,  what,  other  remedy  against 
the  magistrates  except  mandamus? 

Studeks. 
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No.  106.— Sale  by  Auction— Set-off  against  Price  of 
Goods. 
W.  H.,  having  left  the  town  of  D.,  employed  an. 
auctioneer  to  sell  his  household  effects  by  auction. 
At  the  commencement  of  the  sale,  the  auctioneer 
produced  and  read  his  conditions  of  sale,  and  amongst 
'such  conditions  were  the  following:  —  "3rd.  A 
deposit  of  £10  per  cent.  Bhall  be  paid  down  in  part 
payment  of  the  purchase  money,  and  the  remainder 
on  or  before  the  close  of  the  sale."  "  4th.  No  lot  or 
lots  to  be  taken  away  until  paid  for."  The  con- 
ditions of  sale,  after  being  read,  were  hung  up  where 
they  might  have  been  seen  by  any  person  attending 
the  sale.  J.  W.  attended  the  sale,  and  purchased 
goods  to  the  amount  of  £7,  and  removed  the  same, 
but  paid  no  deposit,  and  now  refuses  to  pay  the  amount 
of  such  purchases,  alleging  that  W.  H.  owes  him  a 
debt  of  £6,  which  he  claims  to  set-off  against  the 
amount  of  his  purchases,  and  offers  to  pay  the 
balance'.  Can  the  auctioneer  recover  the  full  amount 
of  the  purchases  (£7)  in  action  for  goods  sold  and 
delivered,  notwithstanding  the  set-off? 

Studens. 


ANSWERS   TO    MOOT   POINTS. 


No.  86.— Tithes  and  Tithe  Rent  Charge  (ante,  p.  386). 
By  9  and  10  Vic.  c.  95,  s.  58,  the  county  courts 
have  no  jurisdiction  in  any  action  in  which  the  title 
to  any  corporeal  or  incorporeal  hereditaments  shall 
be  in  question,  but  by  13  &  14  Vic.  c.  61,  s.  17,  juris- 
diction is  vested  in  the  court,  provided  both  parties 
consent  It  appears  by  2  &  3  Edw.  6,  c.  13,  that 
tithes  may  be  sued  for  in  the  Ecclesiastical  Court,  if 
the  right  to  tithes  is  not  contested;  also,  by  the 
same  statute,  an  action  will  lie  for  the  recovery 
thereof  in  any  of  the  superior  courts,  and  by  53 
Geo.  3,  c.  127,  the  justices  of  the  peace  are  em- 
powered to  enforce  payment,  provided  the  amount 
does  not  exceed  £10.  However,  these  remedies  are 
seldom  used,  as  tithes  are  generally  commuted  under 
the  Tithe  Commutation  Act,  and  then  they  are 
termed  tithe  rent  charges.  I  apprehend,  therefore, 
that  the  county  court  has  no  jurisdiction  unless  by 
consent,  and  that  the  -remedies  for  recovering  of  a 
tithe  rent  charge,  as  distinguished  from  tithes,  are 
exclusively  under  the  last-mentioned  act  of  Par- 
liament. J.  H.  Millington. 

No.  89.— Simple  Contract  Debts— Tenants  in  Tail 
(ante,  p.  386). 

A  remainder-man  would  not  be  liable  to  the  pay- 
ment of  the  simple  contract  debts  of  the  tenant  in 
tail,  unless  judgment  had  been  entered  up  and 
duly  registered  in  accordance  with  the  act,  1  &  2 

Vic.  C.  110.  J.  H.  MlLLIKGTON. 


No.  92, — Dower — Two  Dowcresses  (ante,  p.  423). 

Freebench  is  a  widow's  estate  in  such  copyhold 
lands  as  her  husband  dies  seized  of.  In  this  case, 
A.'s  widow  is  entitled  to  her  freebench  out  of  the 
whole  property.  The  son  was  never  in  possession 
of  the  entirety,  and  consequently  his  widow  can 
only  claim  her  freebench  out  of  the  two-thirds  of 
which  he  died  seized.  M. 

No.  94. — Demise  of  Incorpot  eal  Hereditaments 

(ante,  p.  423) 
Incorporeal  hereditaments  are,  generally  speaking, 
capable  of  being  demised,  and  such  demise  must  be 
by  deed,  for  they  lie  in  grant,  and  not  in  livery 
(WoodfalTs  Landlord  and  Tenant,  145).  And  in 
2  Piatt  on  Leases  it  is  said  that  (amongst  other 
things)  rights  of  common  may  be  leased  for  lives  or 
years.  Alpha  (Witham). 

No.  95.— Devise  (ante,  423). 
I  assume  that  the  testator  appointed  L.  and  C. 
executors  of  his  will  as  well  as  trustees.  Formerly,  if 
there  were  no  residuary  legatee,  the  residue  of  the 
testator's  personal  estate,  after  payment  of  debts  and 
legacies,  belonged  to  the  executor  for  his  own  benefit, 
unless  a  contrary  intention  appeared  from  his  being 
left  executor  in  trust  (Pring  v.  Pring,  2  Vern.  99 ; 
Bagwell  v.  Dry,  1  P.  Wms.  700),  or  from  his  having 
a  legacy  left  him  for  his  trouble  (Rackfield  v. 
Careless,  2  P.  Wms.  158),  or  from  other  circum- 
stances (Mullen  y.  Bowman,  1  Coll.  197).  But  by 
the  stat.  11  Geo.  4,  and  1  Wm.  4,  c.  40*  it  is  now 
enacted  that  when  any  person  shall  die,  having  by 
his  will. or  codicil  appointed  any  executor,  such  ex- 
ecutor shall  be  deemed  by  courts  of  equity  to  be  a 
trustee  for  the  person  or  persons,  if  any,  who  would 
be  entitled  to  the  estate  under  the  Stat,  of  Distri- 
butions in  respect  of  any  residue  not  expressly  dis- 
posed of.  But  it  appearing  that  the  testator  has 
neither  next  of  kin,  nor  heir-at-law,  and  it  being 
also  clear  that  he  did  not  intend  the  executors  and 
trustees  themselves  should  -take  the  residue,  as  that 
was  to  be  paid  as  he  should  by  codicil,  appoint,  the 
testator  must  be  considered  as  having  died  intestate 
as  to  the  residue,  and,  under  the  circumstances  stated, 
the  residue  of  both  the  real  and  personal  estate 
would  go  to  the  Crown  (Cave  v.  Roberts,  8  Sim. 
214).  J.  P.  P.  (Grays  Inn). 

No.  98. — Tenant  from  Year  to  Year — Repairs 
(ante,  p.  434). 
If  the  landlord,  as  is  generally  the  case  in  tenancies 
from  year  to  year,  has  agreed  to  keep  the  premises  in 
repair,  and  neglects  or  refuses  to  do  what  is  neces- 
sary, the  tenant  should  give  him  notice  of  the  re- 
quired repair?,  and,  should  he  still  neglect  to  make 
them,  the  tenant  should  have  the  premises  viewed  by 
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competent  persons,  who  may  be  able  to  prove,  if 
required,  the  necessity  of  the  repairs,  and  afterwards 
do  the  repairs  himself,  deducting  the  money  he  may 
have  expended  for  them  out  of  the  rent.  But  where 
the  landlord  has  not  agreed  to  do  die  repairs  there  is 
no  implied  obligation  on  his  part  to  repair  (Arden  v. 
Pullen,  10  Mee.  and  Wels.  321).  And  in  conformity 
with  the  general  principle  of  law,  "  qui  sent  it  com- 
modum  sentire  debet  et  onus"  the  tenant  would  be 
bound  to  make  ordinary  repairs,  such  as  keeping  the 
premises  wind  and  water  tight,  or  the  reparation  of 
doors,  windows,  and  the  like,  so  as  to  prevent  ordi- 
nary and  natural  decay  of  the  premises  (Countess  of 
Salop  v.  Crompton,  Cro.  Eliz.  771;  Anworth  v.  John- 
son, 5  Car.  and  Pay.  239).    J.  P.  P.  (Gray's  Inn). 


NOTICES   TO    CORRESPONDENTS. 


F.  R.  II. — We  really  are  not  acquainted  with  any 
work  which  would  be  useful  to  a  solicitor  in  valuing 
property.  Can  any  of  our  readers  oblige  us  with 
the  information ;  it  must  be  a  good  practical  book, 
and  not  expensive. 

C.  C.  E. — If  you-  want  precedents,  with  useful 
notes,  we  can  recommend  Mr.  Horseyfs  work,  noticed 
in  our  present  number.  If  not,  and  you  have  not 
read  Burton's  Compendium,  we  would  advise  you  to 
purchase  it ;  it  is,  indeed,  usually  called  an  elemen- 
tary work,  but  in  reality  it  is  not  so,  but  contains 
much  practical  matter  in  a  concise  form 

C.  T.  S. — We  are  not  quite  certain,  but  a  letter 
to  the  Secretary  of  the  Debating  Society,  at  the  Law 
Institution,  would  procure  the  information. 

A  Subscriber. — You  will  have  to  wait  until 
Michaelmas  Term,  though  if  you  could  make  out  an 
urgent  case,  such  as  going  to  a  colony,  a  partnership, 
&c.,  you  might  be  examined  in  Trinity  Term  and 
admitted  the  first  thing  in  Michaelmas  Term. 

An  Old  Subscriber. — We  are  sorry  we  cannot 
in  this  number  comply  with  your  request,  but  will 
give  the  information  in  our  next.  We  agree  with 
you  that  the  information  will  be  generally  useful, 
but  it  requires  both  time  and  considerable  acquaint- 
ance with  books  to  prepare  such  a  list  of  books. 

R.  C. — The  clerk  can  serve  the  last  year  of  his 
time  with  the  agent  of  the  solicitor  to  whom  he  is 
articled  without  any  assignment  being  executed. 
We  have  received  so  many  answers  to  the  Moot 
Point  you  have  answered  that  we  have  been  unable 
to  insert  yours. 

Forms  op  Pleading. — Leave  was  given  on  the 
motion  of  the  Attorney-General  to  bring  in  a  bill  to 
continue  an  act  of  the  13  and  14  Vic.  to  enable  the 
judgos  of  the  courts  of  common  law  at  Westminster  to 
alter  the  forms  of  pleading.  The  bill  was  read  a 
first  time. 


SUBSCRIPTIONS. 
The  subscription  for  Vol.  I.  (Nos.  1—13)  is  now 
£1  2s.  and  we  shall  be  obliged  by  the  amount  being 
forthwith  remitted.  The  subscription  for  the  next 
volume  (Nos.  14—25)  will  be  £1,  if  j>re-paid  ;  if  not 
pre-paid  it  will,  as  in  the  case  of  vol.  I.,  be  £1  2s. 
We  should  prefer  pre-payment  of  subscriptions,  and 
as  it  is  an  advantage  to  our  subscribers  we  trust  they 
will  for  the  future  adopt  the  pre-payment  plan.  Post 
Office  Orders  should  be  made  payable  at  the  Strand 
Post  Office,  to  our  publisher,  Mr.  Thomas  Day,  of 
No.  13,  Carey  Street. 


Vol.  I.— Vol  I.  is  now  complete,  except  the  Title- 
Page  and  Index,  which  will  appear  in  next  Number, 
when  the  volume,  may  be  bound.  There  are  thirteen 
Numbers  in  this  volume,  in  consequence  of  Numbers 
1  and  2  being  smaller  than  the  others.  The  next 
and  subsequent  volumes  will  consist  of  twelve 
Numbers  only.  With  No.  U  the  second  volume  of 
the  Chronicle  commences. 


Just  published,  price  4a.  6d.,  8m  sewed, 

LITTLETON'S  TENURES:  with  Notes,  and 
Copious  Questions  on  the  Text  and  Notes.  New  Edition. 
The  mode  In  which  this  work  has  been  edited  Is,  in  the  WPfM. 
by  omitting  the  portions  quite  obsolete  s  In  the  next  place,  by  slightly 
altering  Littleton's  Text,  where  some  partial  change  has  been  made 
in  thelaw  since  Littleton's  time ;  and,  In  the  third  place,  by  adding 
notes  to  rery  many  of  the  sections,  noticing  the  changes  made  by 
statutes,  and  In  some  cases  stating  recent  decisions  of  Importance ; 
and,  in  the  last  place,  by  furnishing  a  most  complete  series  of 
questions  on  the  texts  and  notes. 

London :  T.  F.  A.  DAT,  IS,  Carey-street,  Uneoln's-lniL 


THE   KEY  TO    THE   EXAMINATION 
'    QUESTIONS.    By  the  Editors  of  "The  Law  CnROKici-K." 
This  Work,  having  been  published  In  different  Divisions,  and  at 
various  periods,  and  some  of  the  Editions  being  out  of  print,  the  fol- 
lowing statement  is  made  for  the  guidance  of  intending  purchasers : — 
Division  I.  contains  those  Questions  and  Answers  only  which 
relate  to  COMMON  LAW.    In  consequence  of  the  pending  al- 
terations in  practice,  a  third  edition  of  a  portion  of  the  work 
was  issued,  containing  "The  Principles  of  the  Common  Law. 
This  is  called  Part  1,  and  the  price  is  4a  6d.    So  soon  as  the 
Common  Law  Practice  is  settled,  Part  2,  containing   "The 
Practice  of  Common  Law,"  will  appear. 
Division  II.  embraces  the  EQUITY  Questions  and  Answers.    The 
third  edition,  containing  "The  Principles  of  k^uity,"  appeared 
in  1852,  price   4s.  6<L      The  "Practice"  part  will  appear 
before  long. 
Division   III.  -  CONVEYANCING.     The  third  edition  of  this 
Division  appeared  in  November,  1851,  price  7a  6d.  8v*    sewed. 
Division  IV.— BANKRUPTCY.    The  second  edition  appeared  la 

November,  1851,  price  7a  6d.  8vo.  sewed. 
Division  V.— CRIMINAL  LAW.    The  second  edition  appeared  in 

December,  1851,  price  7a  6d.  8vo,  sewed. 
The  Publisher  will  send  any  of  the  Divisions,  per  post,  free,  on 
receiving  a  remittance  for  the  published  price. 

It  may  be  mentioned,  also,  that  the  Work  contains  the  Questions 
from  the  commencement  of  the  Examinations  in  1835,  and  that  in 
each  case  tlicy  are  brought  down  to  the  time  of  publication,  while  the 
Answers,  which  are  very  full,  Include  references  to  the  most  recent 
Statutes  and  Cases. 

•,  All  the  editions  now  on  sale  are  unaffected  by  any  recent  altera- 
tions in  the  law. 

London:  T.  F.  A.  DAY,  13,  Carey-street,  Llncoln's-lnn 

Printed  and  published  by  Thomas  F.  A.  Day,  at  his  residence. 
No.  13,  Carey-street,  Llncoln's-inn-nelds,  in  the  parish  of  tit, 
Clement  Danes,  in  the  county  of  Middlesex— Friday,  June  1,  lb55. 
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